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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OUVER WBNDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. FREDERIC DODGE. Circuit Judge Boston, Mass. 

HoD. GEO. H. BINGHAM, Circuit Judge Manoliester, N. H. 

Hon. CHAS. P. JOHNSON, Circuit Judge Portland, Me. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Bofiton, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Ilampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Islaiid Providence, R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge' New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Conuecticut New Haven, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN LOUIS GARVIN, District Judge, E. D. New York^ Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. U. New York Norwich, N. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. .\'ew York New York, N. Y. 

Hon. MARTIN T, MANTON, District Judge, S. D. New York' New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York' New York, N. Y. 

Hon. JOHN R. HA2EL, District Judge, Vv. D. New Vork Buflalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Venuont St. Johusbury, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Pbiladelphia, Pa. 

Hon. VICTOR B. WOOLLBY, Circuit Judge WilmingtoQ, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmingtou, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, Di.strict Judge, New Jer.sey Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, E. D. Pennsyivanla. ..Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsyivanla Philadelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsyivanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsyivanla Pittsburgh, Pa. 

Hon. W. H. SEV.'ARD THOMSON, District Judge, W. D. Pennsyivanla Pittsburgh, Pa. 

'Became Circuit Judge March 18, 1918. 'Appointed April 12, 1918. 

^Appointed March 21, 1918. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryiand Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenviiie, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Riclimond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia. ...Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEB, Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsville, Ala. 

Hon. ROBERT LYNN BAT'tS, Circuit Judge Austin, Tex. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama. ...Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. BRVIN, District Judge, S. D. Aiabauia Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florlda Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hou. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Loulsiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Loulsiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Shermaa, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. DtrVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas» Houston, Tex. 

Hon. W. R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapiûs, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Raplds. Mlch. 

Hon. ANDREW M. J. COCIIRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Micbigan Détroit, Mich. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hou. JOHN M. KILLITS, District Judge, N, D. Ohio Toledo, Ohlo. 

Hon. D. C. WBSTBNHAVER, District Judge, N. D. Ohio Cleveiaud, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo Columbua, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, B. and M. D. Tennessee.. Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tena. 



SEVENTH CIRCUIT 



Hon. JOHN H. CLARKB, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge (îoshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, IH. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, III. 

*Appointed April 6, 191S. 



JDDGES OF THE COURTS TU 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, III. 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Sprlngfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlson, Wia. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leaven-worth, Kan. 

Hon. WALTER I. SMITII, Circuit Judge Council Blulîs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. P. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Deuver. Coio. 

Hon. HENRY THOMAS RBED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR P. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. ..Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District J udge, Nebraska Omaha, Neb. 

Hon. COLIN NBBLETT, District Judge, New Mexico Santa Pé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, B. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COïTERAL. District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. BLLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah OgUeu, Utah. 

Hon. JOHN A. RINBR, District Judge. Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hou. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJ. F. BLBDSOB, District Judge, S. D. California Los Angeles, Cal. 

lion. OSCAR A. TRIPPBT, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. Calilornia San Francisco, Cal. 

Hou. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK S. DIETRICII, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. UOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGÏON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hou. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JERBMIAH NEÏERER, District Judge, W. D. Washiusiton Seattle, Wash! 
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UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



IIARMON et al. v. BARBER. 

(Circuit Court of Appeals, Slxtli Circuit. January 8, 1918.) 
No. 3037. 

1. Carriers ig=530S — Carbiage or Passengers — DtrrT OF Carrier. 

Wliere a passenger iiurchaserl a ticket entitling liim to transportatlon 
over two Unes, and the ticket created two separate and Independent con- 
tracts, one by eacli of two rallroads, the original carrier, whicli trans- 
ported the passenger to a conimon juiiction point, owes him some measure 
of accommodation in connection with the opportunity to effect a transfer 
at the junctlon to the Une of the second carrier. 

2. Carriers (g=30S — Cabriage of Passeingërs — Initial Carrier — Connec- 

tions. 

Where défendant had no direct line to a passenger's destination, but 
made connections wifh another road, It and Its station agents had the 
rlght to guarantee tline for immédiate connection with the trains of the 
second railroad at the point of junctlon. 

3. Triât, (ê==>141 — ^Province of Court and Jury. 

Where the testimony as to a certain issue was not conflicting, the 
question was for the court. 

4. Carriers "§=308^ — Carriage of Passenger.s — Dutt of Carrier — Care. 

Défendants, who as recelvers operated a railroad having no direct Une 
to Coliimbus, sold plalntifE a ticket entitling him to transportatlon to 
Columbus by way of Piqua. The ticket contalned two coupons, one for 
carriage to Piqua over the line of défendants, and the other from Piqua 
to Columbus over the Une of another company. Tlie ticket also contained 
a stipulation that in selling tlie ticket for passage over other Unes, or in 
eheekiiig baggage upon it, défendants acted only as agents, and were not 
responsible beyond thelr own line. When the passenger arrived at Piqua, 
he was glven an interdepot transfer ticket, entitling him to be carried 
by motorcar to the station of the Connecting carrier. Compensation for 
sucli transfer was paid by défendants. Held that, as the transfer oc- 
curre<l about 4 :30 in the morning, and as the tlme was extremely llmlted, 
and it not appearing that, decedeut read or knew the contents of the 
transfer tlel^et, it must as matter of law be deemed défendants were 
liable for négligence of the motorcar driver ; the provision that défend- 
ants should not be liable beyond their own Unes relating obviously to 
other railroad transportatlon. 

5. Tbial <s=3l94(18) — Instructions — Refusai,. 

Where the évidence was conflicting as to deeedent's position in a motor- 
car provlded by défendants to transfer passengers from their trains to 
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the station of another company, a charge that as a matter of law décè- 
dent was guUty of contrlbutory négligence in standing on the ruuuing 
board was properly refused. 

6. Oakbiebs <©=>330 — Passengers — Négligence. 

A passenger in a motorcar provided by défendants to transfer their 
passengers to the line of another company is not guilty of contributory 
négligence beeause he took no steps to lessen the speed of the motorcar ; 
the passenger having no control over the driver. 

T. Oarriebs ©=»339 — Caeriage of Passengers — Contributory Négligence — 
Défenses. 

Contrlbutory négligence of a passenger wlll not bar recovery for his 
death, unless It directly and proximately contributed to the injury. 

8. Trial <s=»261 — Instructions— Erroneous Eequests. 

In an action for the death of a rallway passenger, killed when a motor- 
car in which he was being transferred from défendants' station to the 
station of a Connecting company overtui-ned, the court charged that, if the 
accident was caused directly by decedent's standing on the rimning board, 
there could be no recovery. Heli that, while "contributed to" would hâve 
been a better expression than "caused," yet as the court twice charged 
in substance that if décèdent was guilty of contributory négligence there 
could be no recovery, and the court's attention was not called to the use of 
the Word "caused," and défendants' own requested instructions on con- 
trlbutory négligence were faulty, the refusai of such instructions canuot 
be deemed prejudlcial. 

9. Carriers iS=>344 — Actions — Bubden of Proof. 

Burden of proving contrlbutory négligence of a passenger Is on the 
carrier. 

10. Courts <ê=»348 — Fbdebal Courts — Précédents. 

ïhe rule that the burden of proof of contributory négligence of a 
passenger is upon the carrier is one of gênerai law, and wlll be enforced 
by the fédéral courts, even where the rule of state practlce is otherwise. 

11. Courts <g3>366(23) — Fedeeal Courts — Précédents. 

A décision by a state court that the violation of a statute limiting the 
opération of niotor vehicles is négligence per se is binding on the fédéral 
courts, as a construction of a state statute. 

12. Carriers ©=3295(7) — Injuries to Persons on Streets — Motoe Vehicles. 

A violation of Gen. Code Ohio, § 12604, providlng that one operating a 
motor vehicle at a greater speed than 8 miles an hour in the business 
and closely built up portion of a m,uniclpallty, or more than 15 miles 
an hour in other portions, shall be fined, amounts to négligence per se, 
and should be so declared in an action for the death of one resulting from 
the overturning of a motorcar operated in violation of law ; the statute 
belng deslgned, not only for the protection of those using the streets, but 
those within the car. 

In Error to the District Court of the United States for the Southern 
District of Ohio ; Howard C. HoUister, Judge. 

Action by Lucinda Barber, administratrix of the estate of James C. 
Barber, deceased a:gainst Judson Harmon and another, receivers of 
the Cincinnati, Hamilton & Dayton Railway Company. There was a 
judgment for plaintiff, and défendants bring error. AfSrnied. 

Waite, Schindel & Bayless and Herbert Shaflfer, ail of Cincinnati, 
Ohio, for plaintiffs in error. 

Matthews & Klein, of Cincinnati, Ohio, and Reese Blizzard and 
John F. Laird, both of Parkersburg, W. Va., for défendant in error. 

Ê=sFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before KNAPPEN and DENISON, Circuit Judges, and KILI.ITS, 
District Judge. 

KNAPPEN, Circuit Judge. The plaintiffs in error, as receivers 
(hereinafter called défendants), through their agent, sold and issued 
to décèdent, Barber, a ticket entitling him to transportation from To- 
ledo, Ohio, to Cokr:ibus in tliat state, by way of Piqua. The ticket 
contained two coupons — the one for carriage from Toledo to Piqua, 
over the line of the Cincinnati, Hamilton & Dayton Railway Company ; 
the other from Piqua to Columbus, by way of the Pennsylvania lines. 
At Piqua the receivers' agent issued and delivered to décèdent a 
ticket for transfer from the Cincinnati, Hamilton & Dayton dépôt 
to the Pennsylvania dépôt, about a mile distant. While on the inter- 
depot journey the automobile in which décèdent was riding was, 
through the asserted négligence of its driver, overturned and décèdent 
thereby killed. This action is for damages for the death. The case 
was tried to a jury, rcsulting in verdict and judgnient for the plain- 
tifif administratrix. 

The primary and most important question is whether the trial 
judge rightly held that, upon the record as présent ed, the défendants' 
contract of carriage included the transfer between the two dépôts 
at Piqua, or whether, as claimed by the défendants, the contract of 
interdepot transfer was that of an independent transfer company — 
the défendants, in issuing the transfer, acting merely as the transfer 
company's agent. This question is rightly treated by counsel for both 
parties as one of law. 

[1-4] The ticket given décèdent at Toledo contained the stipulation 
that in selling the ticket "for passage over other lines or in checking 
baggage on it, this company acts only as agent and is not responsible 
beyond its own line." The automobile in which décèdent was being 
transferred from one station to the other was operated by a concern 
known as the Robbins Transfer Company, engaged in running a line 
of automobiles, including interdepot transfers in Piqua. 

It may be conceded that défendants would not be liable for a négli- 
gent in jury to décèdent while being carried by the Pennsylvania Com- 
pany from Piqua to Columbus. Auerbach v. N. Y. C. & H. R. R. Co., 
89 N. Y. 281, 42 Am. Rep. 290; Pennsylvania Co. v. Eoftis, 72 Ohio 
St. 288, 74 N. E. 182 : Nashville & Chattanooga R. Co. v. Sprayberry, 
8 Baxt. (67 Tenn.) 341, 35 Am. Rep. 705. It may also be conceded that, 
had the ticket contained a coupon for transfer by the Robbins Com- 
pany between the two railway stations, défendants would not be liable 
for the transfer company's négligence; but the ticket would be re- 
garded as evidencing distinct contracts of carriage with the two rail- 
way companies and the transfer company. The ticket, however, con- 
tained no coupon or other provision relating to transfer from dépôt to 
depot.^ 

1 While a witness te.stificd that tliere was attached to the ticket a "pink slip," 
which was exchanged at the Piiiua ticket office for the transfer ticket, défend- 
ants conceded on the trial, and by brief in this court, that the ticket glven 
décèdent in Toledo conslsted only of the body and the two railroad coupons. 
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Défendants contend that the disclaimer of responsibility contained 
in the ticket applied, neverthdess, to the interstation transfer. Several 
considérations make strongly against this contention. The natural 
meaning of the expression "over other hnes" would be "other rail- 
road lines," not only under the doctrine of exclusion, but because 
such lines are alone mentioned in the ticket, which was silent as to 
transfer. The form of the ticket differs materially from that of the 
coupons attached to the railway ticket, in that, while both show 
their issue by the Cincinnati, Hamilton & Dayton Railway (or its re- 
ceivers), the interdepot transfer ticket shows on its face that it is 
"good for one through passenger and baggage * * * from C, 
H. & D. Railway dépôt to P., C, C. & St. T. Railway dépôt," and is 
signed by défendants' gênerai passenger agent; while the railroad 
coupons not only omit the words "good for," but are without the gên- 
erai passenger agent's signature. Défendants' answer admits that 
the transfer was issued "in considération of the purchase price of" 
the railway ticket. The undisputed testimony of the automobile driver, 
introduced by défendants, is that on the arrivai of the Cincinnati, 
Hamilton & Dayton train at Piqua "he read the forms of the ticl ot 
ofï to the ticket agent, stating where the party had come from, where 
he was going, and the form of the ticket," upon which the interdepot 
transfer ticket was issued. The undisputed testimony of a member of 
the transfer company, who was défendants' witness, was that the com- 
pensation between that company and "the Cincinnati, Hamilton & 
Dayton is conducted by transfer tickets ; we collect thèse monthly. 
The chauffeur has charge of the collecting of the transfer tickets." 
There was otherwise no testimony of the terms of the arrangement 
between the railroad company and the transfer company; the de- 
fendants' answer precludes a défense (which, indeed, is not asserted) 
that décèdent was the passenger of the Pennsylvania Company, or 
that the latter company contributed toward the payment of the trans- 
fer company's charges. The only reasonable interprétation of the 
record is that défendants made the arrangement for the transfer and 
paid the transfer company therefor — the amount of such payment, 
however, not appearing, nor how much, if anytliing, was added on that 
account to what décèdent would otherwise hâve paid for the railroad 
transportation. Presumably défendants charged the passenger, in the 
aggregate, no more than his through fare on the competing roads. 
But it is clear that décèdent was not to make, and did not make, any 
payment directly to the transfer company, or hâve any relation with it 
other than hère stated. If the two roads had had actual rail connec- 
tion, and were the ticket a through one, it would hâve been défendants' 
duty, broadly speaking, in the absence of spécial contract otherwise, 
to carry décèdent to the end of their own line and deliver him to 
the Pennsylvania Company. Railroad Co. v. Manufacturing Co., 16 
Wall. 318, 324, 21 L. Ed. 297; Pennsylvania Co. v. Jones, 155 U. S. 
539, 15 Sup. Ct. 136, 39 L. Ed. 176. What in such case would 
amount to a delivery to the succeeding carrier we hâve no occasion to 
define. But treating the ticket as creating two separate and inde- 
pendent contracts, one by each of the two railroads, for carriage over 
its own road only, défendants would still hâve owed décèdent some 
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measure of accommodation in connection with opportunity to effect 
a transfer, even at a common junction point. Texas & Pacific Ry. 
Co. V. Bigger, 239 U. S. 330, 335, 338, 36 Sup. Ct. 127, 60 L. Ed. 310; 
and see Chicago, etc., R. R. Co. v. Stephens (C. C. A. 6) 218 Fed. 535, 
545, 546, 134 C. C. A. 263. It was plainly to défendants' interest to 
provide through connection, in view of the short interval between the 
arrivai of their train and the departure of the Pennsylvania train, 
and the presumed compétition of other shorter, and actually through 
lines between Toledo and Columbtis. Défendants had an undoubted 
right to guarantee time for immédiate connection with the Pennsyl- 
vania Railroad at Piqua; indeed, the regular Toledo ticket agent 
would hâve had such authority. Hayes v. Wabash R. R. Co., 163 
Mich. 174, 177, 128 N. W. 217, 31 L. R. A. (N. S.) 229. 

The proposition that the railroad ticket was not in fact a through 
ticket, but that (as affecting the matter of transfer between dépôts) 
décèdent had the right to stop at Piqua, loses its force, not only, to 
some extent, through the fact that the carriage had to be finished the 
day following the issue of the ticket (which foUowing day was that of 
the transfer and injury), but especially through défendants' treatment 
of the ticket (at Piqua) as a through ticket, by delivering to décèdent 
at that place an interdepot transfer ticket showing on its face that it 
was issued on "through ticket" ; and the necessary inference from the 
record is that défendants' regular practice was to furnish this inter- 
depot transfer on through tickets between Toledo and Columbus, and 
presumably décèdent understood that the price of the transfer was in- 
cluded in the amount paid for his ticket. It must be conceded that, 
in the absence of contract or custom, défendants would hâve been 
under no obligation to transfer décèdent to the Pennsylvania station; 
yet, taking into account ail the éléments stated, there is, to our minds, 
but one considération lending substantial support to défendants' as- 
serted freedom from responsibility, viz. that the transfer contained 
the words "On account Robbins Transfer Company." But controlHng 
force cannot be given to thèse words alone, not only because they do 
not clearly import an agency on défendants' part for the transfer 
Company, but are fully as consistent with an identification for ac- 
counting purposes only between défendants and that company, but for 
the f urther reason that it does not appear that décèdent ever read the 
transfer or knew that it contained words of the purport stated. The 
natural inference is to the contrary, for défendants' train was late, 
and there were but a few minutes to make the transfer to the Pennsyl- 
vania dépôt, and that at about 4 :30 o'clock on a March morning ; and 
the testimony is that the issue of the transfer and the taking of the 
automobile were hurried. The receipt of the transfer under such^ 
circumstances was not, in our opinion, enough of itself to make a con- 
tract between décèdent and the transfer company, nor to advise the 
former that défendants were relieved from responsibihty, or were 
acting merely as agents for the transfer company therein. In view of 
the not unusual practice of railroad companies to issue, as a part of 
through tickets, coupons for transfer lines whoUy independent of 
the railroads, we think décèdent, upon the record presented, would 
naturally hâve regarded the interdepot transfer (not provided for by 
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ticket coupon) as the act of défendants. There was no substantial 
conflict of testimony affecting the point we are considering, and the 
court had to décide it as matter of law. Indeed, défendants asked 
for direction in their favor on this question only as matter of law. 
While the question is not free f rom dififîculty, upon a considération of 
the entire record, we think the District Court rightly held that de- 
fendants assumed to provide transportation from their station to the 
Pennsylvania station, and that, so far from défendants being merely 
the agents of the transfer company, the latter was an agency of de- 
fendants, adopted by them for carrying their own passengers to the 
Pennsylvania station. The instant case is in many respects sui generis. 
The authorities cited by défendants, with one exception, do not sustain 
their contention of nonliability, and the doctrine of the excepted case 
we cannot approve. 

[5, 6] 2. There was testimony that previous to and at the time of 
the upsetting of the car décèdent was standing on the running board ; 
ihat the accident occurred while the machine was descending a long 
grade and running at from 30 to 35 miles an hour. The court refused 
fo charge, as matter of law, that décèdent was guilty of contributory 
négligence. There was no error in this refusai, for the reason, if for 
no other, that there was affirmative testimony (which the jury had the 
ïight to believe) that décèdent was sitting crbsswise in the lap of an- 
other passenger (who was on the front seat), and thus on the edge of 
the machine, with his left foot on the inside, his right foot on the 
■outside, and his head inside the car. The testimony as to the speed 
of the car ranged ail the way from 10 to 15 miles up to 35 miles. Dé- 
cèdent was not guilty of contributory négligence from the fact that, 
as a passenger, having no control over the driver, he took no steps to 
lessen the speed. Monongahela, etc., Co. v. Schinnerer (C. C. A. 6) 
196Fed. 381, 117 C. C. A. 193. 

[7, 8] Complaint is also made of the refusai of certain requests 
upon the subject of contributory négligence. Their subject-matter 
was fully covered by the charge, unless in the fact that the efîect of 
decedent's standing upon the running board was thus stated : 

"If the accident was directly caused by his standing on the running board, 
the plaintlff cannot recover." 

Decedent's contributory négligence would bar recovery, if, but not 
unless, it directly and proximately contributed to the injury. Toledo, 
etc., Ry. Co. v. Kountz (C. C. A. 6) 168 Fed. 840, 94 C. C. A. 244. 
"Contributed to" would hâve been a better expression than "caused." 
However, the court at least twice charged, in substance, that if décè- 
dent was guilty of contributory négligence plaintiff could not recover. 
' The court's attention was not called to the criticism now made. Pre- 
sumably, had that been done, the language would hâve been suitably 
modified. We find no réversible error in this respect. Indeed, de- 
fendants' request on the subject of contributory négligence was faulty, 
in omitting the words "directly and proximately," or their équivalents. 
[9, 10] 3. The trial court properly charged that the burden of proof 
of contributory négligence was on défendants. The rule is one of gên- 
erai law, enforced by the fédéral courts, even where the rule of the 
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State practice is otherwîse. Central Vermont Ry. Co. v. White, 238 
U. S. 512, 35 Sup. Ct. 865, 59 L. Ed. 1433, Ann. Cas. 1916B, 252; 
Erie R. R. Co. v. Weinstein (C. C. A. 6) 166 Fed. 274, 92 C. C. A. 
189. 

[11,12] 4. The Ohio statute (G. C. § 12604) provides that one 
operating a niotor vehicle at a greater speed than 8 miles an hour in 
the business and closely built up portions of a municipality, or more 
than 15 miles an hour in other portions thereof, shall be fined not more 
than $25. The accident occurred within the municipal limits. The 
trial court charged that the opération of the automobile at more than 
15 miles an hour was négligence, and would be actionable if it bronght 
about the in jury. Défendants criticize this instruction, first, as making 
an unlawful speed négligence per se, instead of merely évidence of 
négligence, and, second, on the ground that the statute was designed 
for the protection of those using the streets, and not for those within 
the car. We cannot agrée with this contention. True, in Grand Trunk 
Ry. Co. V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 E. Ed. 485, it 
was said, speaking of the violation of a city ordinance, that the better 
and more generally accepted rule is that: 

"Sùch an act on the part of a railroad company is always to be consid- 
érée! by tlve jury as at least a eircumstance from which négligence may be 
inferred in determluing whetlier the company was or was not guilty of nég- 
ligence." 

The Suprême Court of Ohio, however, in Schell v. Du Bois, 94 
Ohio St. 93, 113 N. E. 664, L. R. A. 1917A, 710, in construing this 
very statute, held, as stated in the syllabus, that : 

"The violation of a statute passed for the protection of the public is négli- 
gence per se, and where such act of nesligence by a défendant is the direct 
and proximate cause of an iii.1ury not directly coutributed to by the injured 
person, the défendant is llable." 

This we think a construction of the Ohio statute, and as such bind- 
ing upon the fédéral courts. Nor do we agrée with the proposition 
that the opinion of the court makes it clear that the purpose of the 
statute was not to protect those within the machine, but only those with- 
out. Such distinction would not, in our judgment, be a reasonable 
one. The construction thus put upon the statute in question is in har- 
mony with the rule frequently announced by the Suprême Court of 
Ohio and by this court, in construing frog-blocking and other protec- 
tive statutes, viz. that the breach of a statute designed for the pro- 
tection of the public is négligence per se.^ Section 12603 does not, in 
our opinion, modify the effect of section 12604. 

The judgment of the District Court is affirmed. 

2A"ariety, etc., Co. v. Toak, 89 Ohio St. 297, 306, 106 N. E. 24; Krause t. 
Morgan, .'>3 Ohio St. 20. 43, 40 N. E. SSG ; Toledo, etc., Ry. Co. v. Kountz, 168 
Fed. 838, 94 C. C. A. 244; Cooper v. B. & O. Ry. Co., 159 Fed. 82, 86, 86 
C. C. A. 272, 16 U R. A. (N. S.) 71o, 14 Ann. Cas. 693 ; Sterling Paper Co. v. 
Hamel, 207 Fed. 300. 302, 125 C. C. A. 44 ; Crucible Steel Forge Co. v. Moir, 
219 Fed. 151, 154, 133 O. C. A. 49. 
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VASCACILLAS v. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Ninth Circuit January 7, 1918.) 

No. 3035. 

1. Railboads <3=5330(2) — Crossing Accidents — Gates — Peesumptions. 

Ordinarily, wliere safety gâtes maintained by a railroad company are 
open, tliere is an implied invitation to persons traveling tlie street to 
enter upon tlie crossing, and, wlille such persons are not relieved from tlie 
duty o£ talîing reasonable précautions to avoid injury by moving trains, 
ttiey may reasonably présume tliat tlie railroad company's servants hâve 
performed their duty in ascertaining that the crossing is safe, and 
bence, where the safety gâtes were open and plaintiff's view was ob- 
structed, he was warranted in driving upon tracks, assuming that dé- 
fendant'» servant had discharged his duty and that the crossing was 
clear for his passage. 

2. Railkoads (©=5350(30) — Cbossing Accidents — "Négligence Pee Se." 

It is not "négligence per se" to cross in front o£ a moving train, when 
the distance and the speed of the trata are such as not to render the 
crossing unsafe. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Négligence Per Se.] 

3. Appeal and Ebbob <S=927(7) — Revibw — Dieected Vebdict — Pbesumption. 

On motion for an instructed verdict, the testiraony must be viewed in 
the light which is most favorable to the adverse party. 

4. Railboads <S=>350(28, 30)— Ceossing Accidents — Juby Question. 

Where plaintitf, who drove onto défendants tracks when safety gâtes 
were ralsed, saw a train approaehlng ou the track in front of him, but, 
as it was a considérable distance away, drove across the track, and was 
caught when the gâtes towards which he was driving were lowered, the 
question whether plaintiff was guilty of contributory négligence in so driv- 
ing on the tracks, and whetlier he was négligent in allghting from his ve- 
hicle, it appearing that he was injured when his team, frightened by 
the train, began to run after the gâtes were ralsed, held for the jury. 

5. Négligence iS=372 — Conteibtjtoby Négligence — ^Act in Emeegbncy. 

One exposed to suddeu danger is not chargeable with négligence simply 
because he does not adopt tlie safest course to avoid the Injury. 

In Error to the District Court of the United States for the District 
of Nevada; Edward S. Farrington, Judge. 

Action by Antone Lewis Vascacillas against the Southern Pacific 
Company, a corporation. There was a judgment for défendant, and 
plaintiff brings error. Reversed and remanded for new trial. 

The plaintllï, a teamster, was driving a team, with a wagon loaded with 
lumber, on a street running novth and south in the city of Reno, when he 
approached a railroad crossing where the défendant liad flve tracks running 
east and west. On both sides of the crossing tlie défendant maintained gâtes, 
which were operated by a watchman in a tower. The gâtes being open, the 
plaintiff proceeded on his way across the tracks. His view to the left was 
obscured by box cars standing on the tracks. When he had reached the third 
track, and his team, was, as he testified, on the fourth track, he discovered a 
frelght train, then distant about two city blocks, approaching from the east 
on the fourth track. The plaintiff urged his horses to inerease their speed, 
and he wouid hâve passed over ail the traclîs before tlie train could hâve 
reached the crossing, had not the defendant's gâte tender lowered the south 
gâtes. Those gâtes descended tliree or four feet in front of the horses, 

<g=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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whlle they stood upon the flfth track and the wagon was on the fourth 
track. In the meantime the frcijjht train was being brought to a hait, and 
there was much noise f rom escaplng of steam. The horses became friglitened, 
and began to rear and plunge. The plalntiff testified that he tried to make 
the horses break through the gâte, but they would not go, so lie juinped off 
on the flfth track, and on the oast side of the team for fear of being hit by 
the train. When he jumped off, he had the Unes in bis hand, and thereafter 
was trying to hold bis horses, and was alternately looking up to the tower 
to see if the gateman was going to raise tire gâtes and watching his horses. 
The gâtes were raiscd after having been down about a minute, and imme- 
diately the horses started upon a run. The plaintiff tried to hold them, and 
steer them, but when they turned he was thrown under the wagon and injured. 
The trial court directed the .lury to return a verdict for the défendant, hold- 
ing that the plaintiff was négligent in attemiiting to cross in front of the 
oncoming train, and also that he was négligent in not remaining upon his 
wagon, or in not getting on the wagon again before the horses started. 

J. B. Dixon and M. J. Scanlan, both of Reno, Nev., for plaintiff in 
error. 

Frank Cleary, of San Francisco, Cal., and Brown & Belford, of 
Reno, Nev., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GIEBERT, Circuit Judge (after stating the facts as above). [1] It 
is the gênerai rule that the fact that safety gâtes which are maintained 
by a railroad company at a street crossing are open is an implied in- 
vitation to persons traveling the street to enter upon the crossing, and 
that, while it does not relieve such persons from the duty of taking 
reasonable précautions to avoid injury by moving trains, it qualifies 
that duty to the extent that they may reasonably présume that the com- 
pany's servants hâve performed their duty in ascertaining that the 
crossing is safe. Delaware & H. Co. v. L.arnard, 161 Fed. 520, 88 C. 
C. A. 462 ; Erie R, R. Co, v. Schultz, 183 Fed. 673, 106 C. C. A. 23 ; 
Erie R. Co. v. Weber, 207 Fed. 293, 125 C. C. A. 37 ; Conaty v. New 
York, etc., Railroad, 164 Mass. 572, 42 N. E. 103 ; Glushing v. Sharp, 
96 N. Y. 676. In Sager v. Railway Co., 70 Kan. 504, 79 Pac. 132, the 
court held that open gâtes tended by a gatekeeper of the railway com- 
pany, vvhere a public street crosses its tracks, are aflirmative assurance 
to a traveler on the street that his safety will not be imperiled by the 
descending of a gâte arm. In that case the plaintiff, when he ap- 
proached the railway crossing, found the gâtes on the south side up, 
indicating that the tracks were cle'ar for passage over them. When he 
approached the gâtes at the north side, one of the gâtes was lowered 
about four feet in front of him. He dodged back, and an iron prod at- 
tached to the wooden arm of the gâte struck him in the groin, causing 
his injuries. The court said : 

'•His cause of action rested on the négligence of the gateman in letting 
down the east arm of the north gâte after the two south arms of the gâte and 
the railway tracks had becu passed. Tlio only question of contributory nég- 
ligence whieh could possibly corne into the case uiuler the évidence before us 
must hâve relation to the knowledge of plaintiff below respecting the falling 
of the gâte whieh hurt him. If he neglected to avoid the injury, when it was 
imminent, by stopping his horses or jumping from his biiggy, provlded he had 
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Buffldent notice of the Impendlng danger, and It was practicable to do so, he 
was guiltj- of contrlbutory négligence. * * * We can see no élément of 
contrlbutory négligence in the case, unless It might liave arlsen at or 
about the time the east arm of the north gâte began to descend, as before 
stated." 

The purport of the décision was that the question of the plaintiff's 
contrlbutory négligence was for the jury to décide. In Strotjost v. 
St. Louis Bridge Terminal Ry. Co. (Mo. App.) 181 S. W. 1082, the 
court held that, where gâtes are maintained at a crossinig of a public 
highway by a railroad, one in the highway may regard the opening 
of the gâtes as an invitation to him to go forward in safety. In that 
case the défendant lowered the gâte at the other side of the crossing', 
so the plaintiff's horse veered to one side, overturiiing the wagon, re- 
sulting in injuries to the plaintiff. The court held that the défend- 
ant failed to exercise ordinary care for plaintiff's safety. In Gray v. 
N. Y. Cent. & H. R. R. Co., 11 App. Div. 1, 78 N. Y. Supp. 653, the 
defendant's gateman raised the gâte and beckoned to plaintiff to corne 
on, and just before plaintiff reached the tracks he suddenly lowered 
the gâte, frightening the horse as a train came from the opposite 
direction. The court held that whether one who drives forward after 
such signal, watching only the horse, the crossing, and the gateman, 
and not looking up the tracks for a train, view of which was sub- 
stantially obstructed, was guilty of contrlbutory négligence, was a 
question for the jury. The court said: 

"When one of its servants has given such assurances as thèse of safety, It 
does not lie with the défendant to complain because the traveler has not been 
alert to dlscover conditions which are at variauce with those which he has 
been told exist." 

In Balto. & Ohio R. Co. v. Stumpf, 97 Md. 78, 54 Atl. 978, the court 
held that the fact that safety gâtes at a railway crossing are open is 
a notice to the public that the crossing is safe, and a traveler who, 
after looking and listening for approaching trains in either direction 
before he goes upon the tracks through the open gâtes, the watchman 
being absent, is not guilty of contrlbutory négligence, as a matter of 
law, because he did not stop his horses, as well as look and listen, al- 
though the full view of the tracks was obstructed by standing cars. In 
Gerg V. Pennsylvania R. R. Co., 254 Pa. 316, 98 Atl. 960, the court 
held that the duty of a watchman at the railroad grade crossing re- 
quires him to know the situation as to safety at the crossing, and par- 
ties desiring to cross the track may assume and act on such knowl- 
edge, they each, however, exercising proper vigilance for their safe- 
ty under the circumstances, and that the watchman's signal to cross 
is an invitation to every one présent within a reasonable distance 
waiting and desiring to cross the track. In Smith v. Atlantic City 
R. R. Co., 66 N. J. Law, 307, 49 Atl. 547, the gâtes were open when 
plaintiff began to cross, but as she reached the end of the crossing 
she was struck by a descending safe; gâte. The gateman did not 
see her, but there was no obstruction to his view of lier while cross- 
ing. It was held that the question of the gateman's négligence was 
for the jury, and that the question of the plaintiff's contrlbutory négli- 
gence in failing to look further at the gâtes as she crossed was prop- 
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erly submitted to the jury. In Woehrle v. Minnesota Transfer Ry. 
Co., 82 Minn. 165, 84 N. W. 791, 52 L. R. A. 348, it was held that 
open gâtes at the railroad crossing are an assurance of safety upon 
which the plaintiff might to some extent, but not entirely, rely and 
act, within reasonable limitations, upon the presumption that it was 
safe for him to go upon the crossing. The court said; 

"Upop the question whether the plaintiff could hâve seen the train In time 
to hâve' avoided the accident, or whether he looked for it, the évidence was 
conflicting, and suftioient to warrant the submission of the question to the 
jury. ïhe sole question, then, for our décision, is whether, in view of the 
facts of thls case, the plaintiff, in the exercise of ordinary care, was bound, 
as a matter of law, to stop hls team and listen before driving upon the cross- 
ing. Are the Inferences to be drawn from the facts doubtful? Is theie no 
reasonable chance for fair-niinded men to draw différent conclusions from 
them? XJnless it be clear that the last two questions must be answered in the 
négative, the main question must also receive a négative answer." 

[2-5] The plaintiff, when he drove through the north gateway, the 
bars of which he found standing erect, had the right to assume that 
the défendant had discharged its duty, and that the crossing was 
clear for the passage of his team. He had the right to assume also 
that, having started to cross the tracks, the south gâtes would not 
be closed so as to imprison him thereon. When he was half way 
across, he saw coming at a distance of two city blocks a freight 
train which was approaching on the fourth track. Négligence should 
not be imputed to him from the mère fact that he proceeded to cross 
that track ahead of the approaching train. He had ample time to do 
so, and the évidence leaves no doubt that, had the south gâtes been 
open, he would hâve safely passed through, and would hâve incurred 
no risk 6f injury. It is not négligence per se to cross a track in front 
of an approaching train, when the distance and speed of the train 
are such as not to render the crossing unsafe. But the circumstances 
which complicate the présent case are that, when the plaintiff was 
abouf midway of the tracks, he not only saw the approaching train, 
but he saw that the south gâtes had commenced to descend, and he 
heard the alarm bell. There is some conflict in the testimony as to 
his position at that précise point of time. He testified that his 
horses must bave been at that time on the track on which the train 
was coming. There was other évidence that the horses had not quite 
reached that track. 

On a motion for an instructed verdict, the testimony must be view- 
ed in the light which is most favorable to the adverse party. The 
court below found the évidence to be that the gâtes began to descend 
before the team reached the fourth track. But if, in fact, when the 
gâtes had begun to' descend, the plaintiff's horses had not quite reach- 
ed the fourth track, that fact, we think, does not materially alter the 
situation. The question is wbether it should be ruled, as a matter of 
law, that he was guilty of contributory négligence in proceeding as he 
did. What knowledge did the movement of the gâtes and the ring- 
ing of the bell import to him? He may hâve understood them as a 
visible and audible warning to him of danger from some source other 
than from the approaching train, and that they were notice to him to 
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proceed as speedily as possible to get off the crossing, and that the 
gâtes would not be so lovvered to intercept him. He may also hâve 
relied upon the watchfulness of the man in the tower, and undoubted- 
ly the watchman, if he, in accordance with his duty, observed the situ- 
ation, could hâve arrested the lovvering of the gâtes in time to per- 
mit the passage of the plaintiff's team. In Erie R. Co. v. Weber, 207 
Fed. 293, 125 C. C. A. 37, the court said: 

"The decedents inay not unrcasonably hâve felt that to turn hack entalled 
as much danger as to go forward. Moreover, they had the right to tajiie 
lato account, in deternilning the question of safety, the practieal invitation 
to cross, and the qualified assurance of saJfety given by the raising of the 
gâtes." 

, In Blount v. Grand Trunk Ry. Co., 61 Fed. 375, 9 C. C. A. 526, 
Judge Taft said that the attention of the driver of a horse and vehi- 
cle "is necessarily divided between the control of the horse and ob- 
servation of the track, and his reliance upon the gâtes and the flag- 
man must, in the nature of things, be greater than in the case of a 
pedestrian." 

We are of the opinion that upon the évidence in the case, the ques- 
tion of the plaintiff's contributory négligence should hâve been sub- 
mitted to the jury. In the situation in v^'hich the plaintiff was placed, 
and under the stress of such circumstances, we think it should not be 
held, as a matter of law, that the plaintiff's act in proceeding as he 
did with ail possible speed, or his subséquent act in descending from 
the wagon under the excitement incident to the occasion was either 
the proximate or a concurring cause of his in jury. One exposed to 
sudden danger is not chargeable with négligence simply because he 
does not adopt the safest course to avoid in jury. Byars v. Wabash 
R. Co., 161 Mo. App. 692, 141 S. W. 926; Sprowles v. Morris 
Township, 179 Pa. 219, 36 Atl. 242; Lewis v. Long Island Railroad 
Co., 162 N. Y. 52, 56 N. E. 548; Kane v. Worcester ConsoHdated 
St. Ry., 182 Mass. 201, 65 N. E. 54; Pennsylvania Co. v. Stegemeier, 
Adm'x,_ 118 Ind. 305, 20 N. E. 843, 10 Am. St. Rep. 136. 

The judgment is reversed, and the cause is remanded for a new trial. 



LOUIE DING V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. January 7, 1918.) 

No. 2021. 

WlTNESSES i©=544 COMPETENCY— RULHS. 

While, under Judiciary Act, Act Sept. 24, 178», c. 20, 1 Stat. 73, a 
change in the state rules as to competency of witnesses cannot affect the 
rules as to competency in the fédéral court, tlie rules of the states as 
to competency of witnesses in force when the fédéral courts sitting wlthin 
the borders of sucli state were created should govern; hence the common- 
law rule that a witness is incompétent who has no belief In a Suprême 
Being who will reward or punish for aets in this world does not apply in 
the Fédéral District Court for Washington, as Const. Wash. art. 1, § 11, 
déclares that no person shall be incompétent as a witness in conséquence 

(g;s3For otUer cases see saœe toplc & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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of his opinion in matters of religion, and Laws Wash. 1854, p. 186, §§ 289- 
293, now found in Ballinger's Ann. Codes & St. §§ 5990-5993, which was 
lu force wlien tlie fédéral court was first established in Washington, 
makes incompétent as witnesses only persons of unsound mind, tliose in- 
toxicated wlien produced, and chiidren under 10 years of âge incapable of 
receiving correct impressions. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
er, Judge. 

Louie Ding was convicted of conspiring with others to violate Act 
Cong. May 6, 1882, c. 126, § 11, 22 Stat. 61, as amended by Act July 
5, 1884, c. 220, 23 Stat. 117 (Comp. St. 1916, § 4298), by bringing 
into the United States alien Chinese persons not entitled to be or 
remain in the United States, and he brings error. Reversed and re- 
manded for new trial. 

Walter S. Fulton and WilHam R. Bell, both of Seattle, Wash., 
for plaintiiï in error. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

HUNT, Circuit Judge. Louie Ding asks reversai of judgment of 
conviction for conspiring with certain others to violate section 11 of 
the Act of Congress of May 6, 1882, as amended by Act of July 5, 
1884, the purpose being to bring into the state of Washington from 
British Columbia certain alien Chinese persons not lawfully entitled 
to be or remain in the United States. 

William Kirkland was indicted with Ding and Toy and others, but 
having pleaded guilty was not on trial. The government called Kirk- 
land as a witness, but before he was sworn counsel for the défendant 
Toy, aiso on trial, objected upon the ground that Kirkland did not 
believe in "a Suprême Being who would reward or punish him for 
his acts in this world." After examination by the court it was lield 
that the question of competency of the witness was to be determined 
by the common law and that "inasmuch as the witness did not believe 
in a God who is the rewarder of truth and the avenger of falsehood he 
could not testify." Thereafter counsel for the défendant Ding offered 
Kirkland as a witness, but the court declined to allow him to testify 
unless the government agreed. Counsel for the government objected, 
and the court declined to allow him to testify. 

We are of the opinion that the exclusion of the ofïered witness 
was erroneous, in that the court should not hâve determined the 
competency of the witness by the rules of the common law as in force 
in the respective original states of the Union when the Judiciary Act 
of 1789 was passed, but should hâve applied the rules which governed 
the competency of witnesses and the admissibility of évidence in force 
within the territory of Washington when that territory was admitted 
to the Union. In United States v. Reid, 12 How. 361, 13 E- Ed. 1023, 
the Suprême Court, after commenting upon the fact that Judiciary 
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Act 1789, § 29, provided for the manner of summoning the jurors and 
that the jurors shall hâve the same qualifications as are requisite for 
jurors by the law of the state of which the jurors are citizens observed 
that neither the Judiciary Act nor the Crimes Act of 1790 (Act April 
30, 1790, c. 9, 1 Stat. 112) makes any express provision concerning 
the mode of conducting the trial after the jury are sworn. The court 
thought that it must hâve been the intention of Congress to refer 
the courts "to some known and established rule which was supposed to 
be 80 familiar and well understood in the trial by jury that législation 
upon the subject would be deemed superfluous," and that such rule 
was that which was then known to be in force in the respective states 
(italics ours) and which obtained in daily and familiar practice in the 
State courts. Chief Justice Taney also said that as the courts of the 
United States were, in respect to qualifications of jurors and the mode 
of selecting them, to be governed by the laws of the several states, 
"it would seem necessarily to follow that the same principles were to 
prevail throughout the trial, and that they were to be governed in like 
manner in the ulterior proceedings after the jury was sworn where 
there was no law of Congress to the contrary." 

We hâve not lost thought of the further expression of the court 
that "the rules of évidence in criminal cases are the rules which were 
in force in the respective states when the Judiciary Act of 1789 was 
passed," and that no law of a state made since 1789 could affect the 
mode of proceeding or the rules of évidence in such cases. But as 
in 1789 ttiere were no known and established local rules of évidence in 
force in what afterwards became the territory of Washington, it would 
seem unsuitable to apply a rule which was in force in any of the 
original states. On the other hand, there is little difficulty in ascer- 
taining the rules which were in force and which the fédéral courts 
f ound were known and established when the new state was taken into 
the Union. And the principle of the Reid Case, supra, is but adher- 
ed to in following such a practice. It could readily be put into use in 
this matter, for it appears that in the territory of Washington the only 
persons incompétent to testify were those of unsound mind, or who 
were intoxicated when produced as witnesses, or were children under 
10 years of âge and incapable of receiving just impressions or relat- 
ing them truly. Laws of Washington 1854, p. 186, §§ 289-293; 
Code of Washington 1881, §§ 388-391 ; Ballinger's Annotated Codes, 
§§ 5990-5993. The Constitution of the state (section 11 of article 1) 
provides : 

"No rellgious qualiflcations shall be requiretl for any public office or 
employnient ; nor shall any person be incompétent as a witness or juror in 
conséquence of his opinion in matters of religion, nor be questioned in any 
courts of justice touching his religions belief to affect the weight of his tes- 
tluiony." 

We are not without authority in accord with our opinion. In 
Withaup V. United States, 127 Fed. 530, 62 C. C. A. 328, the Court of 
Appeals for the Eighth Circuit through Judge Van Devanter cited the 
Reid Case, supra, and lyOgan v. United States, 144 U. S. 263, 12 
Sup. Ct. 617, 36 L. Ed. 429, and held that admissibility of certain 
évidence offered in a criminal case tried in the state of Colorado was 
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governed, not by the statute of Colorado, enacted in 1893 (Laws 
Colo. 1893, p. 264), but by the common law, which by reason of the 
territorial act of 1861 (L,aws Colo. 1861, p. 335) was the law of Colo- 
rado in 1876, when Colorado was admitted into the Union, and that 
such rules applied as established and known in Colorado. 

Logan V. United States, supra, presented the question of the com- 
petency of witnesses in a criiBinal case tried in the fédéral courts in 
Texas, and it was held that the rule of décision should be the common 
law rather than the law of Texas which had been in force before the 
passage of a statute which had been referred to and was in force at the 
time of the admission of Texas into the Union as a state. If, as point- 
ed out by Judge Ward in a dissenting opinion in Rosen v. United 
States, 237 Fed. 810, 151 C. C. A. 52, the question of competency was 
to be determined under the common law, it would seem as if the wit- 
nesses called should hâve been held incompétent upon the ground 
that the judgment of conviction in each case showed that the witnesses 
had been convicted of common-law félonies. In Knoell v. United 
States, 239 Fed. 16, 152 C. C. A. 66, the Circuit Court of Appeals of 
the Third Circuit held that, in the absence of a fédéral statute on the 
subject, the competency of a witness stood or fell by the law of 
Pennsylvania at the date of the first Judiciary Act; that is, the state 
having then no relevant statute, by the rules of the common law. L,0'- 
gan V. United States and Reid v. United States, supra, were cited. 

But we do not understand that in the gênerai statement, to the 
effect that the rules of évidence in criminal cases are the rules which 
were in force in the respective states when the Judiciary Act of 1789 
was passed, the Suprême Court ever intended to establish a guide which 
would prevent the apphcation of the rule as we hâve before indicated ; 
the test is what local law obtained at the time of the création of 
the state, rather than that which obtained at the time of the enactment 
of the Judiciary Act of 1789. Wigmore on Evidence, § 6 (see notes 
9 and 10)._ In Maxey v. United States, 207 Fed. 327, 125 C. C. A. 77, 
the Circuit Court of Appeals for the Eighth Circuit considered the 
question of competency of a witness who had been convicted of a 
felony, and who was offered as a witness in the trial in the fédéral 
court in the district of Arkansas, and it was held that the competency 
of the witness was to be determined by the common law of the state 
where the trial was had, as it was when the United States courts were 
established, except where Congress provided otherwise, 

While the décisions upon the question discussed are not as clear as 
they might be, yet, when we accept the doctrine of Reid v. United 
States, supra, to be that neither the common law as it existed at the 
time of the émigration of the colonists nor the rule which at that time 
prevailed in England is controlling upon the subject, but that the 
known rules which were in force in the respective states at the time 
of their création are, unless Congress bas specially otherwise provided, 
it leads to the view that the court should hâve followed the rule which 
the local courts adopted in their usual daily practice when the state 
of Washington was admitted into the Union. 

The judgment is reversed, and the cause remanded for a new trial. 
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UNITKD STATES v. UNITED STATES FIDELITY & GUARANTY CO. 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1018.) 

No. 3031. 

1. PosT Office (©=9 — Postal Employés — Bonds. 

Wliere a post office employé stole three registei-ed packages of unsigned 
national bank notes, and the L'nited States, pursuant to post office régu- 
lations, paid on account of ttie loss $150, its rlght of recovery upon a 
bond giveu by the postal employé, conditioned for the faithful perform- 
ance of his officiai duties, is not limited by the amount the government 
had to pay its patrons, but extends to the fuU penalty of the bond, limited 
only by the amount of the actual injury sufCered, not nierely by the gov- 
ernment itself, but by its patrons, and the government holds the amount 
recovered, above the amount It has so paid, in trust for the beneflt of its 
injured patrons ; tire right of recovery resting, not only upon the légal 
right of an ordinary bailee for hire to recover the full value of the subject 
of the bailment from one who has wrongfuUy obtalned it, but upon the 
right of the United States as parens patries, and upon principles of public 
policy, in the performance of its moral duty to protect patrons of the 
postal service agaiust theft by unfaithful employés. 

2. Post Office ©=3l2 — Postal Employés — Bonds — Recoveey et United 

States. 

Eev. St. § 4058 (Comp. St. 1016, § 7607), déclares that whenever the 
Postmaster General Is satisfied that money or property stolen from the 
mail, or the proceeds thereof, has been recelved at the department, he 
niay, upon satisfactory évidence as to the ovv-ner, dellver tlie same to him, 
while Postal Lavvs and Régulations, § 143, based upon such se€tion, re- 
quires the immédiate forwardlng to the chief inspecter, not only of ail 
moneys received from mail robbers or other ofCenders against the postal 
lavys, but also moneys received, by suit or otherwise, on account of 
money taken from the mail or losses therein, and provides that the chief 
inspecter shall détermine upon satisfactory évidence the proper persons 
or owners to wliom the moneys shall be restored. A postal clerk stole 
three registered packages of bank notes from the mails, and the United 
States, having paid $150 on account of the theft, sued on the bond of the 
clerk. Judgment was rendered in favor of the United States for the 
full penalty of the bonds, witli award oî exécution for collection of the 
judgment in full, but with the proviso that the claim of the United States 
should be discharged by payment by the surety into the registry of the 
court Of the full amount of the judgment, and by withdrawal therefrom 
by the United States of the sum of $150, with interest, but that the re- 
malnder should be held in the court's registry, subject to the further or- 
der, and to any lawful clalms that may be established thereto by inter- 
pleader, by any one claiming an interest in the remainder. lleld that, 
in View of ail the povs'ers conferred on the Postmaster General, the provi- 
sions in the judgment for the payment of moneys into court and for Inter- 
pleaders were improper, and the United States was authorized to recover 
the full penalty of the bond, as limited by its loss and that of its patrons. 

3. Intekpleadeb <©=17 — Jubisdiction to Entebtain. 

A fédéral District Court, sitting as a court of law In an action on the 
bond of a post office employé, has no power to entertain a proceeding for 
interpleader by persons Injured by the employé's theft of registered pack- 
ages, and who mlght be entitled to particlpate in the recovery. 

4. Insurance iS=>606(1) — General Rule — Subrogation. 

It is a gênerai rule, applicable to insurance and indemnity contracta 
of ail kinds, that the insurer, on paying to the assured the amount of 
the loss, Is subrogated in a correspondlng amount to the assured's rlght 
of action agaiust any other person responsible for the loss. 

<g=3Foi other cases .see same topie & KBY-NUMBER in ail Key-Numbered Digests & iDilexea 
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5. Insurance <S=3606(5) — Theft by Postal Employés — Subrogation. 

Where a clerk in a post office stole registercd pacl^ages of bank notes, 
and the L'nited States paid $50 on account of tlie tlieft of eacli package, 
an insuror of safe transmission of the notes, liaving indemnified tlie 
sender, tlie United States had tlie riglit to protect the insurer, by way of 
subrogation, in récognition of the sanie moral obligation, and tlie same 
principles of public policy, as in the case of the patron itself. 

6. PosT Office <S==>12 — Bonds of EMi>L0Yf:s — Recoveuy. 

Where an insurer of the safe transmission of registered packages In- 
demnified the senders, the paclcages having been stolen by post office 
employé, and the United States for the beneflt of the senders and the 
insurer sued on the bond of such employé, the questions as to which 
insurer's liability was primary are for détermination by the chief 
postal inspector, under Rev. St. §§ 40.5S (Comp. St. 1916, § 7607), and Post- 
al Laws and Régulations, § 14Î5, providing for forwarding of moneys re- 
covered to the chiof inspector, and directing that he shall détermine upon 
satisfactory évidence the propor persons or owners to wliom the money 
shall be restored, and such ciuestions cannot be detemiined by the fédéral 
District Court in an action ou the post office employé's bond. 

In Error ta the District Court of tlie United States for the Western 
District of Kentticlcy; Walter Evans, Judge. 

Action by the United States against the United States Fidelity & 
Guaranty Company. There was a jiidgment in part for the United 
States, and the United States brings error. Reversed and remanded, 
with directions. 

Perry B. Miller, U. S. Atty., and S. M, Russell, Asst. U. S. Atty., 
both of Louisville, Ky. 

Keith L. ]julhtt, of Louisville, Ky., for défendant in error. 

Sidney Chubb, of New York City, and John C. Doolan, Attilla Cox, 
Jr., and Edmund F. Trabue, ail of Eouisville, Ky., for interveners. 

Before KNAPPEN and DENISON, Circuit Judges, and KIE- 
EITS, District Judge. 

KNAPPEN, Circuit Judge. A clerk employed in the United States 
postoffice, at Henderson, Ky., stole from the mails three registered 
packages, each containing unsigned national bank notes printed by the 
United States Treasury Department for the Henderson National 
Bank, of Henderson, Ky., and by the department delivered to the 
Riggs National Bank, of Washington, D. C, as the agent of the Hen- 
derson National Bank, and by the liiggs Bank mailed to its prin- 
cipal. Notes of the face value of more than $4,000 were never re- 
covered, more than $3,000 thereof having been put into circulation by 
the thief and his accomplices. Pursuant to the post office régulations, 
the United States paid on account of the loss, $150, viz., $50 for each 
package stolen. The Marine Insurance Company, Eimited, had in- 
demnified the Riggs Bank against loss in connection with the mailing 
of the packages, and accordingly paid to that bank the entire amount 
of the loss, presumably less the $150 paid by the government. The 
United States Fidelity & Guaranty Company had given the United 
States a bond in the penalty of $1,000, conditioned for the faithful 
performance by the clerk of his officiai duties, including the delivery 
of ail matter coming into his hands by virtue of his position in the 

(gSjFor otiier cases see same topic & KBY-NUMBBR in ail Key-Numbered Disests & Indexes 
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postoffice. The United States brought suit in the court below for the 
recovery of the penalty of the bond. The Fidehty Company admitted 
its HabiHty for the $150 paid by the United States, but denied further 
liability. Judgment was rendered in f avor of the United States for the 
full penalty of the bond, with interest and costs, with award of exécu- 
tion for the collection of the judgment in full, but with proviso that 
the claim of the United States should be discharged by the payment 
by défendant, into* the registry of the court, of the full amount of the 
judgment, interest and costs, and by the withdrawal therefrom by 
the United States of the sum of $150, with interest and costs, but 
that the remainder should be held in the court's registry subject to its 
further order and to any lawful claims that might be established there- 
to, by interpleader, on the part of any one claiming an interest in such 
remainder, especially the National Bank of Henderson, the Riggs 
National Bànk, and the Marine Insurance Company, Limited. 

The United States présents error, complaining of so much of the 
judgment as provides for the rétention of the remainder thereof above 
the $150, interest, and costs, directed to be paid directly to the United 
States. The Fidelity Company bas taken no steps to review the judg- 
ment. Since the government sued out this writ of error, the two banks 
and the Marine Insurance Company, Limited, hâve filed pétition of in- 
tervention in the court below, praying that they be adjudged entitled 
to the fund remaining in court (the banks' claims being presented on 
behalf of their indemnitor, the Marine Insurance Company, Limited) 
and for exécution against the Fidelity Company. 

It was rightly conceded, in argument, that the stolen notes were 
subject to rédemption, and so were property of value, notwithstanding 
they were put in circulation without the signatures, or upon the forged 
signatures, of the bank's officers. Act July 28, 1892, c. 317, 27 Stat. 
322, U. S. Comp. Stat. 1916, § 9755 ; Wiggains v. U. S. (C. C. A. 8) 
214 Fed. 970, 131 C. C. A. 266. _ 

[1] It is well settled that, while the United States was not, in the 
first instance, liable on account of the theft, to either the Riggs Bank 
or the Henderson Bank, as patrons of the post office establishment, 
for more than the $150 it has actually paid, its right of recovery upon 
a bond of the character of the one hère in suit is not limited to the 
amount the government has so paid to such patrons, but extends to 
the full penalty of the bond, limited only by the amount of the actual 
in jury suffered, not merely by the government itself, but by its patrons, 
and that the government holds the amount recovered, above the amount 
it has so paid, upon a trust for the benefit of its injured patron. This 
right of recovery is rested, not only on the légal right of an ordinary 
bailee for hire to recover the full value of the subject of the bail- 
ment from one who has wrongfully converted it, but upon the right of 
the United States, as parens patriœ, and upon principles of public 
policy, in the performance of its moral duty to protect the patrons of 
its post office establishment against theft by its unfaithful employés. 
National Surety Co. v. United States (C. C. A. 6) 129 Fed. 70, 74, 
63 C. C. A. 512; United States v. American Surety Co. (C. C. A. 4) 
163 Fed. 228, 232, 233, 89 C. C. A. 658; Gibson v. United States 
(C. C. A. 1) 208 Fed. 534, 537, 538, 125 C. C. A. 536; U. S. Fidelity, 
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etc., Co. V. United States (C. C. A. 8) 229 Fed. 397, 143 C. C. A. 517; 
23 Op. Atty. Gen. 476. 

[2] The District Judge, however, while recognizing that the bond 
was given for the benefit of the private patrons of the post office estab- 
lishment, as well as of the government, and that the latter would hold 
whatever balance it received above its own immédiate money loss as 
trustée for its patrons, yet expressed himself as knowing of "no defi- 
nite proceeding by which that trust can be enforced by the beneficia- 
ries," and as being, accordingly, of opinion that the claim of the United 
States should be discharged by the payment of the actual damage it 
has sustained, viz., the $150, with interest and costs, and opportunity 
be given the Henderson Bank and its subrogées to intervene in the 
instant suit for their protection. 

We are unable to agrée with this view which we think opposed to 
well-considered authority. United States v. American Surety Co., 
163 Fed. 233, 89 C. C. A. 658, in our opinion, lends no support to the 
view that the recovery for the full penaUy of the bond must be dis- 
charged upon the payment of the actual damage sustained by the 
government. The language there used is "upon the payment of such 
spécial damages as may hâve been proven to exist." This we think 
refers to the spécifie losses not definitely proven on the trial of the 
action upon the bond, in spite of which failure of proof, judgment in 
form for the penalty of the bond was sustained. 

Revised Statutes, § 4058 (U. S. Comp. St. 1916, § 7607), provides 
that, whenever the Postmaster General is "satisfied that money or 
property stolen from the mail, or the proceeds thereof, has been re- 
ceived at the department, he may, upon satisfactory évidence as to the 
owner, deliver the same to him" ; and section 143 of the Postal Laws 
and Régulations 1913, based upon section 4058 of the Revised Statutes, 
and in force when the proceedings below were had, requires the immédi- 
ate forwarding to the chief inspecter not only of ail moneys received 
from mail robbers or other ofïenders against the postal laws, but also 
"moneys recovered by suit, or otherwise, on account of moneys taken 
from the mail or losses therein," and for the daily deposit of such mon- 
eys with the Superintendent Division of Finance, office of the Third As- 
sistant Postmaster General, and that the "chief inspecter shall déter- 
mine, upon satisfactory évidence, the proper persons or owners to 
whom the moneys shall be restored," and requires the Superintendent 
Division of Finance above mentioned to make payments in accordance 
with the schedules furnished and approved by such chief inspecter 
under the authorization of the Postmaster General. 

This remedy, in our opinion, clearly applies to the situation before 
us. Such has been the construction put upon the statute not only 
by the courts, but contemporaneously by the officers of the government. 
Gibson v. United States, 208 Fed. at page 538, 125 C. C. A. 536. Such 
we inf er to hâve been the décision of the Court of Appeals of the Fifth 
circuit, as indicated by its mémorandum opinion in American Surety 
Co. V. United States, 133 Fed. 1019, 66 C. C. A. 679. See, also, Laws 
V. Burt, 129 Mass. 202; 10 Décisions of the ComptroUer of the Treas- 
ury (1904) 872, 876, which involved the disposition of the moneys 
which were the subject of the recovery in National Surety Co. v. 
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United States, supra. In Laws v. Burt, supra, the court refused to 
entertain a bill in equity, brought against a postmaster by one who had 
stolen money from the mails, to enforce a trust deed given by plaintiflE 
which conveyed to défendant the proceeds of such money in trust 
to pay claims arising out of the theft and return the balance to the 
plaintifif, Mr. Justice Mortoo saying (129 Mass. 204): 

"Wo are of opinion tliat the statute applies to tliis case; and tliat, when the 
property named in tlie plaintiff's deed was transferred to and came to the 
possession of the défendant Burt, the jurisdiction of the Postmaster General 
attached. It becarue the duty of the défendant to pay it over to, or to hold 
it subject to, the ordcr of the Postmaster General. The défendant * * • 
has no right to détermine who is entltled to the property, nor can this court 
détermine tliat fact, which is withln the exclusive jurisdiction of the Post- 
master General." 

[3] The court below, as a court of law, had no power to entertain 
a proceeding for interpleader. McKemy v. Suprême Lodge A. O. U. 
W. (C. C. A. ») 180 Fed. 961, 965, 966,_ 104 C. C. A. 117. Whether, 
under the 1915 amendment to the Judicial Code (Act March 3, 1915, 
c. 90, 38 Stat. 956, U. S. Comp. St. 1916, §§ 125 la and 1251b), the 
interpleader proceeding contemplated by the judgment could, in the 
absence of the fédéral statute in question, be by suitable amendment 
of pleadings converted into an equity hearing, we need not décide, for 
we think the statute provides a definite proceeding for the purpose. 

The question presented to us is simply whether the statute, which 
in express terms provides for administrative action through the depart- 
ment, should be superseded by the intervention of the court. On the 
face of things, ■ there seems no basis for such departure. No satis- 
factory authority is cited in support of it. In view of the statute, of 
the government's uniform attitude with référence to its enforce- 
ment, and its spécifie attitude in this case hère, it must be conclusively 
assumed that the department will fully recognize its duty to make 
proper disbursement. We entirely concur with the view expressed by 
Attorney General Knox (in 23 Op. Atty. Gen., supra, at page 484) 
that: 

"The government is morally bound to recover from a dishonest officiai the 
entire amount of his embezzlement, and, of course, is equally bound in con- 
science, as the statutes recognize, to return to the owner of the registered 
letter the entire amount thus recovered from its dishonest employé or from his 
surety." 

The government was thus entitled to collect and disburse the entire 
amount of the judgment against défendant, unless, as the latter con- 
tends, the principles, rules, and décisions which we hâve cited fail of 
application, from the fact that the banks hâve been reimbursed by the 
Surety Company and so hâve no direct, personal interest in the re- 
covery. 

[4, 5] It is the gênerai rule, applicable to insurance and indemnity 
contracts of ail kinds, that the insurer, on paying to the assured the 
amount of the loss on the property insured, is subrogated in a corre- 
sponding amount to the assured's right of action against any other per- 
son responsible for the loss. Travelers' Ins. Co. v. Gt. Lakes Engi- 
neering Wks. Co. (C. C. A. 6) 184 Fed. 426, 429, et seq., 107 C. C. A. 
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20, 36 L. R. A. (N. S.) 60; Turk v. 111. Cent. R. Co. (C. C. A. 6) 218 
Fed. 315, 134 C. C. A. 111 ; U. S. Fed., etc., Co. v. Union Bk. & Tr. 
Co. (C. C. A. 6) 228 Fed. 448, 143 C. C. A. 30. 

It is urged, however, that the Marine Insurance Company is not le- 
gally entitled to recover as subrogée from the United States, for the 
asserted reason that the doctrine of the moral obligation of the govern- 
ment (which counsel terms a légal fiction) to protect its patrons from 
loss should not be indulged in when the patron itself has suiïered no 
loss. 

We are not impressed by thèse contentions. Indeed, if they are good, 
the judgment for the penalty of the bond, which défendant is not 
seeking to review, would be bad, for in such case there could be no 
damage beyond what the government has paid under the registered 
mail régulations. But surely the United States has the right to ex- 
tend to' the surety of its patron a récognition of the same moral obli- 
gation and the same principles of public policy which sustain a right 
of recovery in f avor of the patron itself ; we know of no équitable 
principle thereby violated. Indeed, if the now asserted right of sub- 
rogation is not of légal quality, but is based on merely moral con- 
sidérations, the jurisdiction of a court of law or even of a court of 
equity is scarcely apparent; and this considération emphasizes the 
propriety of submitting to the statutory tribunal provided by the gov- 
ernment the settlement of the questions of moral obligation and public 
policy now raised. 

[6] Défendant urges, however (and this seems to be its real reason 
for seeking to sustain the provision for interpleader), that it has the 
same right to be subrogated to the bank's rights against the Marine 
Insurance Company as the latter has to be subrogated to the rights of 
the bank against the Fidelity Company. On the other hand, the 
Marine Insurance Company, which is represented hère by counsel, 
insists that the liability of the défendant as surety on the postmaster's 
bond is primary, and that the liability of the Marine Insurance Com- 
pany to the banks is secondary, or inferior to the liability of the 
postmaster's surety; and this contention furnishes the substantial is- 
sues now in the case. If, however, we are right in the view that the 
statute provides, under the circumstances presented hère, the primarily 
■exclusive forum for the détermination of claims to the fund recovered, 
and that the court below thus had no jurisdiction to make the order of 
interpleader, it necessarily follows that this court has no jurisdiction 
to détermine questions of priority between the respective indemnitors. 

It results from thèse views that the judgment of the district court 
was correct so far as it adjudged défendant liable for the amount of 
the penalty of the bond, with interest and costs, but was erroneous 
in providing for a release of plaintifï's interest upon receiving the $150 
it had paid, plus interest and costs, and in providing for an interplead- 
er in the court below for determining conflicting claims to the re- 
mainder. 

The judgment of the District Court is accordingly reversed, and the 
record remanded to that court, with directions to enter an uncondi- 
tional judgment in favor of the plaintiff, and against défendant, in the 
sum of $1,000, plus interest and costs. 
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HOSHAW V. COSGRIFP et al. 

(d.rcuit Court of Appeals, Eighth Circuit. December 4, 1917.) 

No. 4949. 

1. CoNTKACTS <g=s>98(2) — Wbitten Contraots — Défenses. 

A person wlio, liaving the cax)aclty and opportunlty to read a contract, 
signs it without reading, cannot avoid the contract on the ground of 
mistake, where there were no spécial circumstances excusing his fall- 
ure to read it. ■ 

2. Evidence ©=5441(8) — Paeol Evidence Eule — Admissibility to Vaet 

Weitten Instkument. 

Where a wrltten contract, signed by représentatives of a corporation 
which subsequently became bankrupt, recited that a warranty deed ex- 
ecuted by the corporation and placed in escrow should be delivered and 
become absolute in the event of the corporation's failure to comply with 
certain conditions, the contract cannot be changed by oral évidence under 
the circumstances above stated. 

3. Bankbuptcy <©=>?02(1)— Pbefebences — What Constitutes. 

A complaint attacking a warranty deed, executed by a corporation 
which subsequently became bankrupt, is insufficient to show that the 
deed was voidable, as preferential, where it was not alleged that the 
grautees had reasonable cause to believe that to enftftce the deed at the 
time it became absolute would effect a préférence. 

4. Bankeuptcy <®=>302(1) — Complaint — Instruction. 

In an action by trustée in bankruptcy to recover property conveyed by 
the bankrupt, a récital in the complaint that an involuntary pétition in 
bankruptcy was filed, alleging that the warranty deed glven by the bank- 
rupt was glven to prefer the grantee, the bankrupt belng insolvent, is 
not a direct averment of those facts, sufflclent to show that the transfer 
was preferential. 

5. Bankruptcy ®=3iei(l) — Préférences — Vaiidity. 

A Wyomlng bankrupt on February 21st conveyed land in "Wyomlng, the 
deed belng recorded March 5th. An involuntary pétition In bankruptcy 
was filed July 3d. Under Oomp. St. Wyo. 1910, §g 8653, 3654, the deed 
was valid, except as to subséquent purchasers in good falth, though not 
recorded. Held that, as such deed was executed more than four months 
before the fillng of the pétition, it was not subject to attack as preferen- 
tial under Bankruptcy Act July 1, 1898, c. 541, § 60, 30 Stat. 562 (Comp. 
St. 1916, § 9344), declaring that if a bankrupt shall hâve made a transfer 
of any of hls property, and if at the tlme of the transfer, or of the recofd- 
ing or registering thereof, If by law recordlng or reglsterlng Is required, 
and belng within four months before the fillng of the pétition in bank- 
ruptcy, the bankrupt be insolvent, and the transfer, if preferential, shall 
be voidable by the trustée, there belng no subséquent purchaser in good 
falth before the court. 

Appeal from the District Court of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

Action by WilHam B. Hoshaw, successor to George W. Hoyt, as 
trustée in bankruptcy of the estate of the Cook Bros. Company, a bank- 
rupt, against Rose M. Cosgriff, as administratrix, and others. From 
a judgment for défendants, plaintifï appeals. Aiîîrmed. 

The trustée in bankruptcy of the estate of Cook Bros. Company, a bank- 
rupt, brought this action against appellees to recover certain property which 
it was claimed belonged to sald estate. ïhe appellees filed a motion to dismisa 
the complaint for waut of equity. The motion was granted, and the trustée 

;ii)l-)onled. 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 



HOSHAW V. COSGRIFF 23 

Omitting niere argument and le^al conclusions, the complalnt alleged 
among other Hiings, tlie following fucts: 

Tlmt on Deeember 31, 1910, the bankrupt became indebted to one Hirsig 
In the sum of $45,000, evidenced by two promissory notes, payable on or be- 
fore flve years from date, with interest at 8 per cent, per annum; that to 
seeure the payineut of said indebtedness the bankrnpt executed and delivered 
to Hirsig on the above date a mortgage on certain real estate situated in 
Cheyenne, Laramie county, Wyo. ; that said mortgage was duly recorded on 
the day of its date; tbat it was assigned to Charles W. Hirsig, March 7, 
1911, the assignnient being recorded October 28, 1911; that for 15 years prior 
to September 24, 191.^, the banlîrnpt had close business relations with the 
First National Bank of Cheyenne, through its président, Thomas A. Cosgriff, 
its vice in-esident, George E. Abbott, and its cashier, Albert D. Johnson ; that 
l)y reason of sueh business relations the bank had obtained and held the 
implieit confidence and trust of the bankrupt ; tliat on the day last aforesaid 
the bankrupt, being indebted to said bank In the sum of $18,500, to seeure the 
payment of the sarne, executed and delivered to the bank a mortgage running 
to one T. H. Williams covering the same property as the Hirsig mortgage, 
and in addition thereto lot 7, in block 287, the mortgage being recorded on 
the day of its date ; that on February 21, 1914, the bankrupt was in default 
as to the Hirsig and Williams mortgages, and Hirsig notified the bank and 
the bankrupt that if payment of his mortgage was not made the same vi'ould 
be foreclosed ; that on tlie day last aforesaid the bank decided to pay the 
amount due on the Hirsig mortgage and add the amount so paid to its own 
debt against the bankrupt; that at the same tlme the bank requested that 
the bankrupt exécute and deliver to it a warranty deed conveying ail the 
real estate mentioned and described in the two mortgages ; that the bankrupt 
complied witli this request, the deed running to Thomas A. CosgrifC, as 
nominee of the bank ; that said warranty deed was dated February 21, 1914, 
and recorded March 5, 1914 ; that the considération for said conveyance was 
the debt of the bankrupt to the bank and the payment by the bank of the 
amount due under the Hirsig mortgage, together with taxes due upon the 
land ; that at the same time the warranty deed was executed and delivered 
there was an agreement in writing entered into between the bankrupt, party 
of the flrst part, Thomas A. CosgrifE, party of the second part, Charles W. 
Hirsig, party of tlie third part, and the First National Bank, party of the 
fourth part. This agreement, after reciting the indebtedness of the bank- 
rupt to the bank, the indebtedness due upon the Hirsig mortgage, and the 
taxes due to the city of Clieyenne and the county of I^aramie upon the real 
estate covcred by the mortgages, proceeded as foUows: 

"Whereas, the party of the third part has notified flrst party that he in- 
tends to foreclose his mortgage upon the real estate belonging to flrst party, 
and it is the désire of flrst party to seeure further time in the matter of ne- 
gotiating mouey with which to pay its obligations, and avoid foreclosure of 
the mortgage as aforesaid ; and 

"Whereas, the party of the second part Is willlng to accept a transfer of 
the real and Personal property, and assume and agrée to pay the Indebtedness 
represented by tlie above-described mortgages and the taxes accrued and owing 
against said property, and the Insurance provided for by said Hirsig mortgage, 
the said conveyance of said party of the flrst part to the party of the second 
part to be made, executed and placed in escrow with the party of the fourth 
part, and to become absolute on the 5th day of March, A. D., 1914, unless on 
or before said date the party of the flrst part shall pay the taxes due and 
owing upon said property, and the interest due and owing to the party of the 
third part, and the indebtedness to the said T. H. Williams ; and 

"Whereas, the party of the fourth part has been agreed upon by the parties 
hereto as the escrow agent to recelve and hold the conveyance aforesaid 
under the terms of this agreement: 

"Now, therefore, in considération of the mutual covenants herein expressed, 
and in further considération of the payment of one dollar each to the other, 
the receipt whereof is hereby confessed and acknowledged, the parties here- 
to do agrée as follows, to wit: 
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"I. The party of the flrst part bereby agrées to make, exécute, and place 
witli sald escrow agent good and sufflcient warranty deeds and bills of sale 
of ail its property, botli real and Personal, excepting its outstandlng book 
uccounts, to the party of the second part, coïncident with the exécution and 
delivery of this agreement upon considération of one dollar paid by second 
party to flrst party, and the assumption and agreement to pay by second party 
of the above-described indebtedness represented by mortgages, and the taxes 
accrued against said property to the city of Oheyenne and county of Laramie,. 
Wyomlng, and the Insurance provided for by the said Hirslg niortgage, said 
deeds and bills of sale to be placed in escrow with the party of tlie fourtli 
part, with instruction to said party, which is hereby given, to deliver said 
deeds and bills of sale to said second party on the 5th day of March, A. l). 
1914, at 3 o'clock In the afternoon of said day: Provided that on or before 
said date and tlme mentioned the party of the flrst part bas not paid the 
interest due and owing to Charles W. Hirsig upon the notes and mortgages 
herein described, and the taxes hereln set forth, and said Indebtedness repre- 
sented by the note and mortgage of T. II. Williams, and that in the event the 
party of the flrst part shall pay said interest and said taxes and said in- 
debtedness to T. H. Williams, on or before said date and tinie herein men- 
tioned. then and in that event the party of the fourth part is hereby author- 
ized and instructed to return said deeds and bills of sale to the party of the 
flrst part. 

"II. ïhe party of the second part agrées to accept snid deeds and bills of 
sale from the party of the flrst part herein set forth, and to pay to the 
party of the flrst part the said sum of one dollar, and to assume and agrée 
in said instruments of conveyanee to pay the said indebtedness evidenced by 
notes and mortgages of said Charles W. Hirsig, and the said T. H. Williams, 
together witti the said taxes to the clty of Cheyenne and county of Laramie, 
Wyoming, ail in manner and form as set forth in paragraph I of this agree- 
ment, and said party of the second part further agrées that in the event the 
party of the flrst part hereto does not pay the interest due and owing to the 
said Charles W. Hirsig, party of the third part, together with the taxes due 
and owing to the county of Laramie and city of Cheyenne, on or before 3 
o'clock in the afternoon on the Jîtli day of March, A. D. 1M4, that then and in 
that event the sald party of the second part will forthwith pay to the said 
Charles W. Hirsig, party of the third part, ail interest due and owing to hini 
upon tlie said mortgage of flrst parties to third party, which amount is 
$3,600, with interest on said .$3,C0O at 8 per cent, from the Slst day of De- 
cember, A. D. 1913, to the said âth day of March, A. D. 1914, and also ail taxes 
due and owing to the city of Cheyenne and county of Laramie aforesaid, and 
the Insurance provided by said Hirsig mortgage. 

"III. The party of the third part, in considération of the aforesaid agree- 
ment of second party to pay ail interest due and owing to the third party upon 
note and mortgage of flrst party on or before the 5th day of March, A. D. 
1914, together with the taxes aforesaid and said Insurance, hereby agrées to 
forego the foreclosure of bis said mortgage against the property of the flrst 
party untll the 5th day of March, A. D. 1914. 

"lA''. The party of the fourtli part agrées to receive as escrow agent and 
safely keep the deeds of conveyanee made, executed, and delivered by the 
party of the flrst part herein described, and to deliver same to the party of 
the second part or redeliver same to the party of the flrst part ail and in 
accordance with the instructions and agreements contained herein." 

That said party of the flrst part did not make the payments as stipulated 
in said agreement and thereupon the warranty deed was delivered to the 
grantee CosgrifC by tlie escrow holder; that the bankrupt, at the time the 
said warranty deed was executed and delivered, relied on the assurances then 
given by the bank, through its oflicers, that said Cosgriff would be a créditer 
of the bankrupt to the amount of ail payments made under said warranty 
deed. and that said deed would be held by said Cosgriffi by way of security 
only for the repayment of the money paid ont in satisfaction of the mort- 
gages; tliat notwithstanding the assurances given by the bank through its 
oflicers that the warranty deed would be held only as security, the bank with 
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premedltated and deliberate deceit, fraud, and cunning did Insert or cause to 
be inserted in the above agreement certain provisions intending to sliow 
that the warranty deed was to be absolute in default of compliance by the 
bankrupt witli its part of tlie above agreement ; that said agreement and the 
contents thereof were unlînown to the banltrupt prior to the time of signing 
the same, and said bankrupt was without légal adviee as to the effect of the 
warranty deed and the agreement ; that on March 5, 1914, the bankrupt took 
a lease of a certain portion of the land in question from said CosgrifE. 

July 7, 1914, Hirsig assigned his mortgage to one Couzens. July 8, 1914, 
Williams also assigned to Couzens the mortgage dated September 24, 1913, 
for $18,500. Subsoquently Couzens foreelosed the Ilirsig mortgage, bought in 
the real estate described therein for $52,000, and received a sheriff's deed 
therefor, March 6, 1915. September 19, 1914, CosgrifE and wife conveyed the 
land described in the warranty deed to him from the banlvrupt, except one- 
half of lot 4, block 356, to Hofman Bros., Deeember 19, 1914 ; Cosgriff and 
wife conveyed said one-half of lot 4, block 356, to the Cheyenne Realty Com- 
pany ; that the realty company conveyed the land to Hofman ISros, ; that the 
realty company is a subsidiary of the bank. March 9, 1915, Couzens and 
wife conveyed the land bid in by him to Cosgriff ; that Cosgriff owned a ma- 
jorlty of the stock of the bank and dictated ail its affairs ; that Williams and 
Couzens were at ail times sub.iect to the dictation and control of Cosgriff; 
that the conveyance made by the bankrupt to Cosgriff, dated February 21, 
1914, divested the bankrupt of ail its real estate to the préjudice of ail its 
creditors ; that on July 3, 1914, an involuntary pétition In bankruptcy was 
filed against the bankrupt, alleging that the warranty deed given by the bank- 
rupt to CosgrifE was so given with Intent to prêter the bank, said bankrupt 
belng then insolvent. 

Henry E. Lutz, of Denver, Colo. (Wilfred O'Leary and Hilliard S. 
Ridgely, both of Cheyenne, Wyo., and George H. Karcher, of Denver, 
Colo., on the brief), for appellant. 

John W. Lacey, of Cheyenne, Wyo. (Herbert V. Lacey, of Cheyenne, 
Wyo., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge (after stating the facts as above). Coun- 
sel for the trustée claim that the facts stated are sufficient to consti- 
tute a cause of action for the recovery of the real estate hereinbefore 
described upon either of three théories : (a) Neither the bank nor 
Cosgriff obtained title to the land by virtue of the foreclosure of the 
Hirsig mortgage, for the reason that the bank or Cosgriff was obli- 
gated to pay off the indebtedness, the nonpayment of which caused the 
mortgage foreclosure ; (b) that the complaint allèges that the convey- 
ance by the bankrupt to Cosgriff, although an absolute warranty deed in 
form, was in fact according to the agreement of the parties a mort- 
gage ; (c) that, if it be conceded that the conveyance by the bankrupt 
to Cosgriff for the benefit of the bank was absolute, still the complaint 
allèges facts which would constitute the conveyance a voidable préf- 
érence. 

[1-3] We are of the opinion that the question as to whether the 
bank or Cosgriff obtained title through the m.ortgage foreclosure may 
be put to one side, as we are of the opinion that the warranty deed by 
reason of the noncompliance of the bankrupt with the condition in 
the agreement agreed to be performed on its part became absolute. 
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The language of the agreement wherein it stated the condition «pon 
which the warranty deed sho-uld become absohite was plain and unam- 
biguous, and there is no allégation that the parties who executed the 
agreement in behalf of the bankrupt were not in the full possession of 
ail their faculties. The agreement between the parties was put in writ- 
ing for the very purpose of excluding oral testimony as to the terms 
of the contract, and it is elementary law that a contract completely 
reduced to writing cannot be contradicted, changed, or modified by 
paroi évidence of what was said and done by the parties to it, prior 
to or at the time it was made. It is also elementary and the courts are 
unanimous in holding that a person, having the capacity and opportuni- 
ty to read a contract, cannot avoid the contract on the ground of 
mistake, if he signs it without reading, where there are no spécial 
circumstances excusing his failure to read it. It is the duty of every 
contracting party to learn and know the contents of a contract before 
he signs and delivers it. To permit a party, when sued on a written 
contract, to admit that he signed it, but deny that it expresses the agree- 
ment he made, or to allow him to admit that he signed it, but did not 
read it or know its stipulations, would absolutely destroy the value of 
ail contracts. The agreement is made an exhibit to the complaint, and 
the allégations of the complaint must be construed in connection with 
the exhibit. The complaint allèges that the bankrupt did not know the 
contents of the agreement prior to the time of signing the same. This 
allégation amounts to nothing, in view of the law above stated, and the 
further fact that the allégation above stated, properly intcrpreted, 
means that the bankrupt did know at the time of signing the contents 
of the agreement. We bave no doubt but that the warranty deed be- 
came absolute according to the conditions of the mémorandum agree- 
ment. The allégations in the complaint were insufficient to show that 
the exécution and delivery of the warranty deed constituted a voidable 
préférence. There was a total failure to allège that the bank or 
Cosgrifï had reasonable cause to believe, at the time the warranty 
deed became absolute, that the enforcement thereof would effect a 
préférence. 

[4, 5] The allégation as to what the pétition in involuntary bank- 
ruptcy alleged was not équivalent to a direct allégation of those facts, 
which would constitute the transfer evidenced by the warranty deed a 
voidable préférence under section 60 of the Bankruptcy Law. It also 
appearsthat the warranty deed could not be attacked as a voidable 
préférence, as it was executed more than four months prior to the filing 
of the involuntary pétition. The deed was dated February 21, 1914, 
and recorded March 5, 1914. The involuntary pétition was filed July 
3, 1914. The law of Wyoming (sections 3653, 3654, Wyoming Compil- 
ée! Statutes 1910) did not require the warranty deed to be recorded in 
order to be valid except as to subséquent purchasers in good faith, 
and no such person is before the court ; therefore the four months 
mentioned in said section 60 ran from the date of the deed, and not 
from the date of recording the same. Carey v. Donohue, 240 U. S. 
430, 36 Sup. Ct. 386, 60 L. Ed. 726, L. R. A. 1917A, 295. So far as 
First National Bank v. Connett, 142 Fed. 33, 73 C. C. A. 219, 5 L. R. 
A. (N. S.) 148, and Mattley v. Geisler, 187 Fed. 970, 110 C. C. A. 90, 
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announce a contrary rule they hâve been overruled by Carey v. Dono- 
hue, supra. 

This being our view of the law as applied to the facts, it results that 
tlie judgment below must be affirmed; and it is so ordered. 



McOALLUM V. UNITED STATES. 
(Circuit Court of Appeals, Blghth Circuit. December 3, 1917.) 

No. 4S54. 

1. Banks and Banking ©=3257(3) — Offenses— Evidence — Sufficibnct. 

In a prosecution for misapplication of the funds, moneys, and crédits 
of a national banlt, in violation of Eev. St. § 5209 (Oomp. St. 1916, | 9772), 
évidence held insufficient to sustain a conviction on a partlcular charge 
of abstraction of moneys. 

2. Banks and Banking >S=>257(4) — Em:bezzm;ment — Evidencb — Hypotheti- 

CAL Charge. 

In a prosecution for misapplication of the funds of a national banls, 
In violation of Rev. St. § 5209, where the prosecution contended that de- 
fendant, the assistant cashier, failed to enter on the proper boolcs $110.80 
interest allowed the banlt by a correspondent banli, and that, as the 
cash balance subsequently showed a shortage of $5.53, he must bave 
abstracted the $110.80, the action of the court, interrogating the cashier, a 
witness for the prosecution, as to a hypothetlcal case of embezzlement of 
a deposit not entered on the books, was prejudicial, not being warranted 
by the évidence and tendlng to mislead the jury and préjudice them 
against défendant; this being particularly true as the cash showed a 
shortage, and, had défendant merely failed to enter the $110.80 interest 
on the proper book, the cash would not bave balancca. 

3. Ceiminal Law <S=5786(2) — Instructions — Credibility of Testimont of 

ACCUSED. 

In a prosecution for misapplication of the moneys, funds and crédits 
of a national bank, in violation of Rev. St. § 5209, declarlng that any offl- 
cer of a national lianking association, who embezzles, abstracts, or will- 
fully misapplles any of the moneys, funds, or crédits of the association 
with intent to injure or defraud the association or any other company, 
body politic or corporate, or any individual person, shall be deemed gullty 
of a misdemeanor, the court denied requested charges that in order to 
justify a conviction of défendant, who was assistant cashier of the bank 
alleged to bave been defrauded, the jury must be satisfied beyond 
a reasonaWe doubt that défendant intended by bis acts to defraud the 
bank. The gênerai charge Instructed the jury on the presumption of de- 
fendant's innocence, the necessity of proof of guilt beyond a reasonable 
doubt, that there was an allégation ta the indictment that the acts 
charged were done with intent to injure or defraud the bank, that the in- 
tent charged might be proven by the act done, that one may be presumed 
to bave intended the natural and probable conséquences of açls done, 
though su eh presumption is rebuttable, and that if a man knows the act 
he is about to commit will naturally or necessarily bave the effect of In- 
Jurlng or defrauding another, and he voluntarily does the act, he is 
chargeable in law with the intention to Injure or defraud. The court 
then summed up its charge in thèse words: "So the question for you 
to détermine from ail the évidence in this case Is whether bis Intention 
In thèse différent acts was to injure and defraud, by taklng into considér- 
ation what the natural effect was and whether willful or lawful." Held, 
the charge minimized too much the testlmony of the défendant as to 

feîoFor other cases seo same topio & KEY-NUMBER In ail Key-Numbered Dlsests & Indexes 
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hls Intent, and restricted the jury In determlning his liitent too closely 
to the considération of the rebuttable presumption of law that one may be 
presuraed to hâve Intended the natural and probable conséquences of W» 
acts intentionally done. 

4. Banks and Banking ©=3257(1) — Offenses — Indiotment. 

An indlctment charging a misapplicatlon of the moneys, funds, and 
crédits of a national bank, in violation of Rev. St. § 5209, which contained 
no averment that a crédit whloh It alleged défendant unlawfully took 
with the bank ever Injured the bank or caused It loss, Is détective. 

5. Banks and Banking ©=5257(1) — Offenses — Indiotment. 

Under Hev. St. § 5209, an Indlctment charging misapplicatlon of the 
moneys, funds, and crédits of a national bank is defective, where It did 
not charge that the moneys, funds, and crédits were misapplied with Intent 
to injure and defraud the bankiiig association or any other company, body 
politic or corporate, or any individual person. 

Carland, Circuit Judge, dissentlng in part. 

In Error to' the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Thomas D. McCallum was convicted of misappHcation of the mon- 
eys, funds, and crédits of the Arkansas National Bank, in violation 
of Rev. St. § 52(39, and he brings error. Reversed and remanded, 
with directions. 

Lewis Rhoton, Thomas E. Helm, Edward B. Buchanan, and Gard- 
ner K. Oliphint, ail of Little Rock, Ark., for plaintiff in error. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark., and W. H. Rect&r,, 
Ass't U. S. Atty., of Little Rock, Ark. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge. Thomas D. McCallum was indicted, 
tried, and convicted for misapplicatlon of the moneys, funds, and créd- 
its of the Arkansas National Bank of Hot Springs, Ark., while he was 
assistant cashier, in violation of section 52()9 of the Revised Statutes 
(section 9772, 9 U. S. Comp. Stat. Ann. 1916). 

[1,2] One of the charges of misapplicatlon for which he was con- 
victed was that on October 15, 1914, while he was assistant cashier 
and teller of the bank, he abstracted from its funds in his custody 
$110.80. Robert Neill, the cashier of the bank at the time of the trial, 
was called and examined by the United States to support this charge. 
On his direct examination he testified that the Arkansas bank kept an 
account with the National Bank of Commerce of St. Louis in August, 
September, and October, 1914, on which it allowed the Arkansas bank 
interest at the rate of 2 per cent, per annum on daily balances ; that the 
St. Louis bank credited the Arkansas bank in its August account 
$110.80 on account of this interest for that month, that in the or- 
dinary course of business the St. Louis bank sent a statement of its 
account between the banks to the Arkansas bank about 10 days after 
the close of each month, that when such a statement was received by 
the Arkansas bank it would be first properly entered on its reconcile- 
ment book, a book kept to reconcile the accounts of its correspondeiits 

(gsaFor other cases see same toplc & KEY-NUMBËR in ail Key-Numbered Dlgesta & Indexes 
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with those of the Arkansas bank, and then the proper entries would be 
made subsequently on the other books of the Arkansas bank ; that this 
$110.80 was entered by McCallum on the reconcilement book, and that 
entry showed that the St. Louis bank had credited the Arkansas bank 
with this $110.80 interest, and that that interest was used as an excep- 
tion in reconciling the account; that prior to this reconcilement the 
Arkansas bank had already charged the .St. Louis bank on its ledger 
with this $110.80; that in the ordinary course of business this $110.80 
would bave been charged on the books of the Arkansas bank after the 
reconcilement to the St. Louis bank and credited to profit and loss; 
that it was charged in that way by direction of McCallum on October 
15, 1914, but that it was not credited to profit and loss, or to interest 
account; and that at the close of business on October 15, 1914, the 
cash was short $5.53. In answer to questions of counsel for the gov- 
ernment, the witness then testified in this way : 

"Q. Wliat would hâve been the resuit If the failure to crédit that to profit 
and loss had lieen an inndvertence or mistalîe? What would hâve been the 
effect on the cash? A. Tiie cash would hâve been over $110.80. * * • Q, 
IIow would it hâve been possible for his cash to liavo balanced there, unless he 
had abstracted $110.80 from the cash of the bankï A. It wouldu't occur, 
except, of course, there is a possibility of a corresiwnding errer of some sort 
with somebody else." 

On cross-examination this witness testified that, when the state- 
ment of the August account was received from the St. Louis bank in 
September, an entry was made on the reconcilement book of the Ar- 
kansas bank which — 

"shows interest $110.80, as an exception on the crédit side. That is in the 
handwriting of Mr. McCallum. Q. Does it show a crédit or a débit? A. It is 
on the crédit side. It shows that we were credited in St. Louis with that 
amount. We was to add that to the balance our bool;s showed ou the 31st. 
Q. You had already charged it on tlie Arlsansas National Bank's books, had 
you not? A. Ou the ledger, yes; but not ou the reconcilement book. Q. Was 
it charged on the books? A. It was not, until the 1.5th of October. Q. But it 
was later put in the regular form on the books, wasn't it? A. It was charged 
to the National Bank of Commerce; it wasn't credited to interest account. 
Q. How was it credited? A. I haven't any idea. The Court: I understood 
him to say it was not credited ; it was charged. A. There was no correspond- 
ing crédit. Q. It was simply, then, a failure to put the crédit on tlie books, 
wasn't it? A. It is equal to that; yes, sir. Q. Well, that is what it was,. 
wasn't it? A. Yes." 

On redirect examination this colloquy was had : 

"By Distric-t Attorney Martin: Q. You speak about that $110.80 being a 
mère matter of failure to crédit it. Suppose it had been credited to profit 
and loss, that would hâve been a proper entry, would it not? A. Yes. Q. Tlien 
what would hâve been the resuit upon the cash? A. The cash would Hâve 
balanced. Q. Failing to enter that there, what happened to the cash? A. 
In order for the cash to balance as close as it dld, there must hâve been some 
money taken ont. Q. You would (— ) had to taken eut a corresponding amount 
of money to ( — ) made the cash balance? A. Yes. 

"By tlie Court: Q. Supposing I came in the bank and deposit $1,000, and I 
get it entered on my book, but on that eveuing there is no entry made on the 
books showing that I was credited with $1,0<X> and the cash balance, what 
becanie of that $1,000? A. It must hâve taken ont of the cash. Q. In other 
words, it was embezzled or stolen ; is that what it is? (Objeeted to by 
the défendant upon the ground of being incompétent, irrelevant, immaterial. 
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and upon the further grouud that the same was prejudlcial to the défendant, 
wtlch objection was by the court overruled, and the défendant excepted.) 
A. Yes ; In your hypotlietical case it certalnly would be." 

This ruling of the trial court is assignée! as error, and a carefui 
considération of ail the évidence relative to this item of $110.80, and 
a comparison of it with the supposed case which the court presented, 
and by the testimony of the witness proved to constitute embezzlement, 
has convinced that it cannot be sustained. There was no évidence 
in this case that McCallum had deposited $110.80 in the bank, made 
no entry of it on the books of the bank, and that the cash balanced at 
the close of the day of the deposit, or of any facts at ail similar to 
thèse. The sum of the évidence was that the St. Louis bank owed and 
had credited the Arkansas bank on August 31, 1914, $110.80 interest 
on deposit balances during August; that on receipt oif the St. Louis 
bank's statement of account during the first half of September, McCal- 
lum entered that $110.80 on the reconcilement book of the Arkansas 
bank as an exception which showed a crédit to the Arkansas bank of 
that amount with the St. Louis bank; that on October 15, 1914, he 
caused that $110.80 to be charged in the regular account books of the 
Arkansas bank against the St. Louis bank, but failed to crédit it to 
profit and loss, or ta interest account, as he should hâve done; that 
the efïect of this failure to crédit profit and loss necessarily was to 
make the cash balance on that night appear to be $110.80 over, but that 
balance was in fact $5.53 short; that this discrepancy might hâve re- 
sulted from the abstraction of the $110.80 from the bank by some one, 
or by a corresponding error in entries in the books regarding the ac- 
counts of others. 

Upon this évidence and the fact that McCallum had access to the 
funds of the bank, and in the face of his testimony that he never 
abstracted this money, or any part of it, the United States convicted 
McCallum of the misapplication of this $110.80. But the indispensa- 
ble basis of its case was that with the exception of the failure of 
McCallum to crédit this $110.80 to profit and loss, or to interest ac- 
count, the books of the bank were correct. The foundation of its case, 
without which it had no case, was that if that entry had been made, or 
if in its absence McCallum had not abstracted the $110.80, the books 
were correct and would hâve balanced. It rested its whole case on the 
proposition that the books were correct and would hâve balanced 
if the crédit to profit and loss had been made, and its entire case was 
that as that entry was not made, and the books did not show the 
cash $110.80 over, McCallum must hâve taken it. But it introduced 
no évidence that the books of the bank were correct and would hâve 
balanced if the crédit had been given to profit and loss, or if McCallum 
had not taken the money, and it demonstrated the fact that they were 
not correct and would not hâve balanced by the fact that at the close 
of the day the cash was $5.53 short. Neither the failure to crédit the 
$110.80 to profit and loss nor the abstraction of the $110.80 could by 
any possibility hâve produced that shortage, if the books were other- 
wise correct and would hâve balanced. That shortage may hâve re- 
sulted from one or many errors in the bookkeeping, it could not hâve 
resulted from correct bookkeeping and the $110.80 transaction, and 
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the entire foundatîon of the government's case dropped from ît, and at 
the close of the trial there was no substantial évidence to sustain the 
charge that McCallum abstracted this money. 

Returning, now, to the introduction into this case of the supposed 
case of a culprit who deposited$l,000 with abank, which wasnot en- 
tered on its books and the books still balanced, and the proof that some 
one was a thief and embezzler, the introduction of this case and proof 
was an error, because it tended to withdraw the attention of the jury 
from the facts in évidence in McCallum's case, and to fix them on an- 
other case and other facts, essentially unlike those in the case on trial, 
and to invite the danger that they might be misled to décide McCallum's 
case on the facts in the supposed case, because the supposed case and 
its facts were irrelevant and immaterial to the issues presented by the 
évidence of the facts in the case on trial, and far more baleful to the 
culprit than were those before the court, and because the introduction 
of the supposed case and its facts tended to préjudice the minds of the 
jurors against McCallum, and to lead them to think that the court was 
of the opinion that he was in a plight similar to that of the culprit in 
the supposed case. And as there was no substantial évidence to sus- 
tain the claim of abstracting this $110.80 the court also fell into an er- 
ror in its refusai to instruct the jury as requested by counsel for McCal- 
lum to return a verdict of acquittai of the charge of misapplying this 
money. 

[3] The statute under which this défendant was convicted express- 
ly déclares that his "intent * * * ^q injure and defraud the as- 
sociation or any other companj^, body politic or corporate, or any in- 
dividual person," is an indispensable élément of the offense of a 
misapplication of the funds of the bank. United States v. Britton, 
107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; United States v. North- 
way, 120 U. S. 327, 7 Sup. Ct. 580, 30 L. Ed. 664; Dow y. United 
States, 82 Fed. 904, 906, 27 C. C. A. 140, 142. It is a universal rule 
that where the intent of a défendant is material his testimony to that 
effect is compétent and relevant. In the case at bar the intent of 
McCallum was the crucial issue. At the times of the alleged mis- 
applications he was the assistant cashier of the bank authorized to 
act for it, a customer of the bank with a deposit and checking account 
in his name as agent, in which he kept his individual deposits and 
crédits, and at the same time he was the agent of an Insurance Com- 
pany. One of the charges of misapplication was that he drew his 
draft on the insurance company for $227, took crédit for the amount 
in his deposit account, and destroyed the draft. The évidence for 
the United States was that such a draft was drawn, that crédit for it 
was taken by McCallum, that a letter of transmittal of the draft to a 
St. Louis bank was written, but the draft was never presented to the 
insurance company or paid. The défendant testified that he drew the 
draft on the insurance company to pay a claim of Dr. Barrie against 
it, took crédit for the money in his deposit account, checked it out in 
the regular course of business, listed the draft out to the exchange 
clerk, who entered it up in the books in the regular way, that the 
draft had then passed out of the defendant's hands, and he knew 
nothing about its destruction. 
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Another charge was that the défendant caused the Exchange Na- 
tional Bank of Little Rock to pay $829 he owed to the insurance 
Company and to charge it to the Arkansas National Bank at a time 
when McCallum's deposit account showed a crédit balance of $1,179.- 
48. There were other charges of a like character. The défendant tes- 
tified that he never had any intention to defraud the bank, or any other 
party, and that the discrepancies in the books were the results of his 
neglect to make the proper entries therein. From this brief référ- 
ence to the évidence it will be seen how important the question of in- 
tent was in the trial of this case. Counsel for the défendant requested 
the court to instruct the jury that, in order to justify a conviction on 
any of the charges against him, they must be satisfied from the évi- 
dence beyond a reasonable doubt that the défendant intended, by his 
acts in référence to that charge, to defraud the bank. The court de- 
nied thèse requests, and gave a gênerai charge in which it instructed 
the jury of the presumptive innocence of the défendant, of the neces- 
sity of proof of his guilt beyond a reasonable doubt, that there was 
an allégation in the indictment that the acts charged were done with 
intent to injure or defraud the bank, that the intent hère charged 
may be proven by the act done, that one may be presumed to bave in- 
tended the natural and probable conséquences of acts intentionally done, 
that this presumption is rebuttable by a showing that the person acted 
in good faith without any wrong intention to injure or defraud the 
bank, that — 

"if a man knows the act he is about to couimit will naturally or necessarily 
hâve the effiect of injuring or defrauding another, and he voluntarily does the 
act, he is chargeable in law with the intention to Injure or defraud. It is not 
necessary tliat his object was primarily to injure or defraud. It might 
hâve heen to beneflt liiinself or another. Thèse terins are used in the statute, 
and mean nothing more than that gênerai intent to injure and defraud, which 
always arises in contemplation of law when one willfully and intentionally 
does that which is illégal and fraudulent, and which in its necessary and nat- 
ural conséquences must injure and defraud another." 

After some farther remarks upon this subject the court closed its 
charge with thèse words: 

"Se the question for yoii to détermine from ail the évidence in this case Is 
whether his intention in thèse différent acts was to injure and defraud by 
taking into considération what the natural effect was and whether willful 
and wrongful. So far as the défendant is concerned, he says that he never in- 
tended to do auything wrong; tliat he intended to pay that $1,275.67 note 
and had the money — had securities; but, as the district attorney says, he 
did not offer any of the securities when he borrowed the money; he did 
not ask any of the officers, who were authorized to make loans to authorize it, 
and did not obtain the consent of the président or the discount committee." 

To this portion of the charge the défendant excepted, and he also 
excepted to the refusai of his request upon this subject. If the court 
had instructed the jury that the defendant's intent to defraud the 
bank was an indispensable élément of each offense with which he 
was charged, that there is a presumption of law that one intends the 
natural and probable effect of the acts he intentionally does, that this 
presumption may be overcome by évidence, that a defendant's testi- 
mony as to his intent and his explanations of his acts and omissions 
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are compétent and material évidence upon the subject of his intent, 
that acts are sometimes more persuasive évidence of intent than 
words, and that it was their duty to consider ail the évidence of the 
acts and omissions of the défendant, the rebuttable presumption that 
one intends the natural and probable effect of his acts intentionally 
donc, the testimony of the défendant as to his intent and his explana- 
tions of his transactions, and from them ail to détermine whether or 
not they were satisfied beyond a reasonable doubt that the acts with 
which he was charged were donc with intent to defraud the bank, the 
charge would hâve been more satisfactory. As given it minimized, 
it almost ignored, the testimony of the défendant regarding his in- 
tent, and it in efifect instructed the jury that they must détermine his 
intent, not from his testimony on that subject, his acts, his explana- 
tions, and the rebuttable presumption of law, but that thejr must dé- 
termine it by the natural and probable effect of his acts in view of 
the légal presumption without regard to his explanations and testi- 
mony. It deprived the défendant of the just and proper considéra- 
tion by the jury of his explanations and testimony, and for that rea- 
son was erroneous. Cummins v. United States, 232 Fed. 844, 846, 
147 C. C. A. 38. _ _ 

[4] After the verdict and judgment, a motion in arrest of judg- 
ment was made which challenged the sufficiency of the counts of the 
indictment. A considération of the varions counts has convinced that 
the first count charging the misapplication of the $227 cannot be sus- 
tained because it contains no averment that the crédit of $227 which 
it avers that McCallum took with the bank ever injured the bank or 
caused it any loss. There is no allégation in the count that he ever 
checked this money ont of the bank, or that the bank in any way was 
deprived of it. "Merely giving crédit to Miller on the books of the 
bank for the amount of the checks did not lessen the funds held by 
the bank, nor in fact defraud the association in any form. To com- 
plète a misapplication of the funds of the bank it was necessary that 
some portion thereof should be withdrawn from the possession or 
control of the bank, or a conversion in some form should be made 
thereof so that the bank would be deprived thereof." Dow v. United 
States, 82 Fed. 904, 906, 27 C. C. A. 140, 142 ; United States v. Brit- 
ton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; United States v. 
Northway, 120 U. S. 327, 7 Sup._ Ct. 580, 30 L. Ed. 664. 

[5] The second count of the indictment is bad, because it nowhere 
charges that the misapplication there specified was made by the de- 
fendant "with intent to injure and defraud the association, or any 
other Company, body politic or corporate, or any individual person." 
The judgment below must be reversed, and the case must be re- 
manded to the court below, with instructions to grant a new trial ; 
and it is so ordered. 

CARLAND, Circuit Judge (concurring in part and dissenting in 
part). The jury returned a gênerai verdict of guilty on ail five counts 
of the indictment, and the défendant was sentenced on each of thèse 
counts. The judgment below, therefore, must stand so far as the in- 
dictment is concerned, even if counts 1 and 2 are bad, as argued in 
247 F.— 3 
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the majority opinion. I do not think the court erred in its charge on 
the question of intent. I concur in the holding of the majority opin- 
ion that a verdict ought to hâve been directed as to count 3, and I 
also concur in the holding that it was prejudicial error for the trial 
court to make the statement which it did with référence to the charge 
in the third count. I am not satisfied that the évidence introduced un- 
der the third count of the indictment, taken in connection with the 
remarks of the trial court, did not préjudice the défendant as to the 
charges contained in the other counts. 

I therefore concur in reversing the judgment below and granting a 
new trial, for the reasons stated in the majority opinion in discussing 
the évidence under the third count, and referred to in the opinion as 
the charge with référence to the abstraction of the sum of $110.80. 



CHESAPEAKB & O. RY. CO. v. CIIARLTON. ' 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1917.) 

No. 1554. 

Mastbb and Servant <S=»111(1%) — Safety Appliance Act — Coupi.inq De- 
vice. 

It is a eoinpllance with Safety Appliance Act March 2, 1893, c. 198, § 2, 
27 Stat. 531 (Comp. St. 1916, § 8606), providlng that on and after tlie Ist 
day of January, 1898, it shall be unlawful for common carriers to liaul or 
permit to be hauled or used on their Unes any cars used in movlng Inter- 
state traffic not equipped with couplers coupllng automatically by impact, 
and which can be uncoupled without the necesslty of men going between 
the ends of the cars, for a rallroad company to provide appliances that 
would automatically couple by Impact when the knuckles were open and 
provided with levers extendlng outside of the car by means of which 
the knuckles could be opened, so that a coupllng could be made or cars 
uncoupled, and where a rallroad brakeman went between cars to open 
the knuckle of a coupllng although the lever was in good condition, there 
could be no recovery on tlie theory that the rallroad company should 
hâve provided automatic couplers, the knuckles of which would at ail 
tlmes be open and ready for coupllng. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by Evalyn Charlton, administratrix of the estate of James 
H. Charlton, deceased, against the Chesapeake & Ohio Railway Com- 
pany. There was a judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

WiUiam Leigh Williams, of Norfolk, Va., for plaintiff in error. 
John Winston Read, of Newport News, Va., for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

PRITCHARD, Circuit Judge. This action was instituted in the Dis- 
trict Court of the United States for the Eastern District of Virginia 
by the administratrix of James H. Charlton, deceased, against the 
Chesapeake & Ohio Railway Company under the act of Congress known 

È=»For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
'Rehearing denied February 8, 1913. 
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as the Employers' Lîability Act (Act April 22, 1908, c. 149, 35 Stat. 
65 [Comp. St. 1916, §§ 8657-8665]) to recover damages on account 
of the death of James H. Charlton. There was a verdict and judg- 
ment for $12,000 in favor of the défendant in error in the court below. 
The plaintiff in error excepted to the refusai of the court below to 
grant certain instructions and to direct a verdict in its favor. The 
case cornes hère on writ of error. 

In the course of this opinion défendant in error will be referred to 
as plaintiff, and the plaintiff in error as défendant; such being the 
relative positions of the parties in the court below. 

On the night of the 5th of September, 1915, plaintiff's intestate was 
engaged as a brakeman by the défendant on its yards at Newport News, 
Va., and while thus employed he was crushed between two cars, and 
as a resuit of his injuries he died soon thereafter. It is conceded that 
at the time of the accident both the défendant and deceased were en- 
gaged in Interstate commerce. 

It appears that just prior to the accident an engine to which four 
cars were attached left the main track and moved to track No. 9, go- 
ing in the direction of a single car standing still upon that track for 
the purpose of coupling the head car of the four cars to the standing 
car. It was the duty of Charlton to give the proper signais and to 
assist in making this coupling. As the moving cars approached the 
standing car it appears that he was riding upon the ladder step of the 
car next to the standing car. 

C. M. Cox, a witness for the plaintiff, testified that he was the en- 
gineer in charge of the train at the time the injury occurred; that 
after leaving the lead track he moved on until he received the stop 
signal, that the cars struck at the first impact, and that he received 
this signal from some one riding on the sill step of the head car. It 
was shown by another witness that Charlton was riding on the sill step 
or ladder step. It further appears that the engine and the cars at- 
tached to the engine did not move after this signal was given until 
after Charlton was hurt. When the cars attached to the engine came 
into contact with the single car they failed to couple by the impact, 
and the standing car was pushed a distance of four or five feet away 
from the cars to which the engine was attached. 

Witness Albright when asked what they were endeavoring to do 
said: 

"We are going to back up to car No. 5. When the car upon which Charl- 
ton aud I were struck, it knoeked the car a distance of about four or five 
feet. They dld not couple. Then he (Charlton) cornes down to open the 
knuckle, and the car roUed back and caught him." 

A httle later on in his testimony this witness said : 

"I dori't know whether he went to open this knuckle or to flx It." 

It appears that there was a very slight grade at this point, and, while 
Charlton was engaged in attempting to ad just the knuckle, the solitary 
car rolled back and caught him, causing the injuries from which he 
died the following day. 

It further appears that at the point where Charlton received his in- 
juries the track was straight. It is not shown why the deceased went 



36 247 FEDERAL REPORTEE 

in between the cars. The witness Albright further testified tliat lie 
was riding on the same car with the deceased, and that immediately 
after the cars came together he went to see what had happend, and 
f ound that deceased had been hurt. He also stated that he found the 
knuckle closed at that time; that if the knuckle had been open the 
cars would hâve coupled automatically. This witness also testified as 
follows : 

"Q. State whether or not, Albright, thèse cars coupled automatically when 
they came together. A. Does It do if? Q. Do they? A. Yes, they couple 
ail right If the knuckle is open. Q. If the coupler is in proper condition it 
couples automatically without the brakeman dolng anything? A. Well, if it 
is on 3 straight track, you do uot hâve to regulate it provided one o£ the 
kuuckles Is open." 

John Morgan Hazelwood, a witness for défendant, among other 
things, testified that he was a car inspecter for the défendant company. 
He further testified as follows : 

"I remember hearing of Mr. Charlton being killed, and soon thereafter, 
somewhere about 12:30 o'clock, four cars were brought to the lower yard and 
Conductor Massle pouited out two cars he said Charlton was mashed between. 
The conductor took the cars loose, separating them, and I inspeeted tliem, ex- 
amined the drawheads, lock pins, the lift levers and ail the parts, and made 
a mémorandum at the time of my inspection, whlch I hâve with me. Examin- 
ing that mémorandum, I state that I found ail the parts of thèse cars In 
perfect condition at the time I inspeeted them. * * * you can eut cars 
loose or you can throw open the knuckles by using the lever without going in 
between the cars. The couplers on thèse two cars are standard construction, 
ordinarily used in railroading, known as M. 0. B. Standard — Master Car 
Builders' Standard." 

It further appears that the accident occurred between 9 and 10 
o'clock in the evening, and, as we hâve stated, an examination of the 
appliances was made about 12 :30 that night. Furthermore, it appears 
from the évidence that on a straight track there is no coupler known 
that will couple from impact where both of the knuckles are closed. 

It is earnestly contended by counsel for plaintifï that section 2 of 
what is known as the "Safety Appliance Act" of March 2, 1893, re- 
quires the railroad to equip ail cars with couplers which will automati- 
cally couple by impact ; that this duty is positive ; that any f allure on the 
part of a railroad to properly equip its cars with automatic couplers 
renders it liable to the penalty prescribed by law, and that whenever 
one is injured on account of a failure of the railroads to equip their 
cars with automatic couplers, the question should be submitted to a 
jury with the view of having it détermine as to whether such cars 
had been equipped in compliance with the statute ; and that where the 
Safety Appliance Act is violated the questions of assumption of risk 
and contributory négligence are immaterial under section 2 of the act, 
and also that the failure of an appliance to act is in itself sufïicient to 
sustain a verdict in favor of the plaintifï. The section to which we 
hâve just referred is as follows : 

"Sec. 2. (Automatic Couplers) — That on and after the flrst day of Janu- 
ary, eighteen hundred and ninety-elght, it shall be unlawful for any such 
comnion carrier to haul or permit to be liauled or used on its Une any car 
used in moviug Interstate truffic not eijuipped with couiJlers coupling automat- 
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ically by impact, and which can be uucoupled without the necefssity of men 
going betwefn the ends of tlie cars." 

The défendant insists that the plaintiff's interprétation of the stat- 
ute is erroneous ; that, while it was the purpose of Congress to require 
railroads to furnish an appHance to couple cars together which would 
couple automatically by impact, Congress did not thereby intend to 
provide that, where the knuckles of a coupler by the motion of the 
train or otherwise should be closed, this of itself would be suffîcient to 
render the railroad liable for a failure to comply with the statute, pro- 
vided the appliance furnished was in perfect working order, which, of 
course, would include, among other things, the lever on the side of the 
car by which a closed knuckle could be opened without requiring an 
employé to jeopardize his life by going between the cars to adjust the 
knuckle. 

Among other things the défendant requested the court to give the 
jury the f ollowing instruction : 

"The court instruets the jury if they believe from tlie évidence that the 
cars between which the decedont, Oharlton, was caught were eaeh provided 
with standard automatic couplers winch would couple by impact when the 
knuckles were open, and were i)rovided with levers by which the knuckle 
could be throw-n open without going in between the cars, and that thèse cou- 
plers were in good working order, and that there is no couiiler known that 
will couple by impact while tlie knuckles are closed, then the jury should find 
their verdict for the défendant." 

This instruction fairly présents the question as to whether the cou- 
plers were in working order, and the refusai by the court below to 
grant the same was tantamount to holding that it was the duty of the 
railroads, under the statute, not only to equip their cars with appli- 
ances that would automatically couple by impact, but that a coupler 
should be so constructed that the knuckles would be open at ail times 
so as to permit a coupling to be made without operating the lever which 
extends outside the car, and that this lever was intended only to be 
used in uncoupling cars. 

It is admitted that plaintiff's intestate's injury was due to an attempt 
on his part to efifect a coupling of the cars by going between them to 
open the knuckle which had been closed. In this connection we must 
bear in mind that appliances like the one in use on this particular car 
are so constructed that the knuckle of the coupler could be easily open- 
ed and closed by a lever without going between the cars. It is ap- 
parent that the purpose of the act in question is to avoid the neces- 
sity of a brakeman or other employé engaged in making a coupling go- 
ing between the cars for that purpose, and in obédience to the act the 
railroads of the country soon after its passage equipped their cars with 
couplers capable of being operated as we hâve stated. It clearly ap- 
pears that the knuckle of the coupler, swinging as it does on hinges, is 
liable, in case of jar or other sudden movement, to swing inward and 
thus close the open space intended to receive the knuckle of the car 
sought to be connected with the train. 

This court, in the case of Atlantic Coast Line R. Co. v. United 
States, 168 Fed. 175, 94 C. C. A. 35, in the first syllabus, in referring 
to the duty of the railroads, said: 
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"It was the manlfest intention of Congress, in the enactmcnt of tlae Safety 
Appliance Act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Coinp. St. 1901, 
p. 3174]) to require ail common carriers engaged in Interstate commerce to 
keep their cars and engines at ail tlmes equipped with proper safety appli- 
ances. The degree of diligence required by the statute is of the highest order, 
and the duty thus imposed is absolute and unconditional. Therefore any 
fallure on the part of the railroad company to comply with its requirements 
must necessarily subject the railroad company to the penalty imposed." 

The foregoing relates to the duty of the railroad to keep its cars 
properly equipped, at ail times, with automatic couplers, but there is 
nothing contained therein to justify the contention that, where it ap^- 
pears, as in this instance, that the railroad has equipped its cars with 
couplers in perfect order and capable of being coupîed automatically 
by impact, when properly adjusted, one who goes between the cars for 
the purpose of efïecting a coupling and undertakes to open the knuckle 
without employing the lever which projects beyond the side of the car, 
and is injured, is entitled to recover either upon the theory that the 
railroad has failed to perform its duty or that it was négligent in not 
having a coupler the knuckle of which would at ail times remain open. 
The deceased undoubtedly knew that ail he had to do was to operate 
the lever and thus open the knuckle so as to effect the coupling, but for 
some reason he failed to make use of this appliance. If in this instance 
the coupler had been out of order or the lever had failed to operate so 
as to open the knuckle, then, under such circumstances, it would hâve 
been the duty of the court below to hâve submitted the question to the 
jury for its détermination as to whether there had been a failure, in 
the first instance, to properly equip the car, and (2) as to whether the 
company had failed to keep the safety appliance in proper working 
condition. 

However, plaintiff insists that the cases of Overstreet v. Norfolk & 
Western Railroad Co., 238 Fed. 565, 151 C. C. A. 501, Chicago, Bur- 
lington & Quincy Railroad Co. v. United States, 220 U. S. 559, 31 Sup. 
Ct. 612, 55 L. Ed. 582, Chicago, Rock Island & Pacific Railway Com- 
pany v. Brown, 229 U. S. 317, 33 Sup. Ct. 840, 57 L. Ed. 1204, and 
other cases referred to in the brief, sustain its contention. 

In the case of Overstreet v. Norfolk & Western Railroad Co., supra, 
it was alleged that a coupler on one of the locomotives, or some part of 
it, was out of order, which plaintiff alleged was the proximate cause of 
the death of deceased. The court below directed a verdict in f avor of 
the défendant. This court in that case held that the court below was 
in error in directing a verdict, inasmuch as there was a conflict of évi- 
dence as to whether the coupler was in good order, and that under such 
circumstances the court should hâve submitted that question to the 
jury. While in the présent case there is no évidence tending to show 
that the coupler was in a defective condition, we think it is established 
beyond peradventure that the coupler was in good condition and thé 
knuckles of the same could hâve been easily manipulated by the lever 
if the deceased had chosen to adopt that method rather than going be- 
tween the cars. 

The case of Chicago, Burlington & Quincy Railroad Co. v. United 
States, supra, was a suit brought to recover a penalty for a violation of 
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the Safety Appliance Act. There was évidence tending to show the de- 
fective condition of ail of the four cars, but the défendant sought to 
relieve itself from liability upon the ground that it was ignorant of the 
condition of the cars and had exercised reasonable care in inspecting 
and had endeavored to keep the cars in repair. The court in that case 
announced, what is conceded to be the universal rule, that it was im- 
material as to whether the défendant knew that its cars were out of 
order ; that the statute imposed upon it the positive duty of knowing 
that they were in order and kept in order at ail times. 

In this case, however, plaintifif insists that the question as to whether 
the cars were properly equipped is not to be considered ; that the only 
question to be considered is as to whether they failed to couple by im- 
pact. It will be observed at a glance that the above case is not in point, 
and that the doctrine announced is inconsistent with the contention 
made as to the rule which should govern in the case at bar. 

In the case of Chicago, Rock Island & Pacific Railroad Co. v. Brown, 
supra, the court, amo-ng other things, said : 

"The rallwa.v company starts its contentions with a concession of its 
own ciilpability in sending Brown to liis duty to encounter détective appliances 
and then seeks to relieve itself from liability by a charge against him of a 
careless judgment lu its exécution." 

The foregoing statement clearly distinguishes that case from the case 
at bar, in that in this instance it is clearly shown, as we hâve stated, 
that the appliances were not def ective. The Suprême Court in the case 
from which we hâve just quoted also said : 

"The cars were in motion on a car track at the time. The uncoupllng was 
to be done by nieans of shoviiig the cars in motion. Had the safety appliance 
been in order, this conld bave bceu accomjjlished by défendant in error while 
walking at the side of the train. Hut tlie safety ai)pliance on the side of the 
car on which lie was working at the time would not operate." 

In that case the injured party, owing to the defective condition of the 
safety appliance on the side of the car, under the stress of circum- 
stances, felt impelled to go between the cars for the purpose of ad- 
justing the pin, which could hâve been easily adjusted from the side of 
the car if the appliance had been in working order. While the first 
headnote in the case tends to support the contention of plaintifï as to 
the duty of the défendant, nevertheless, a reading of the opinion clearly 
shows, as we hâve stated, that the case turned on an entirely différent 
point from the one involved in the case at bar. 

Our attention was called in the argument to the case of San Antonio 
& Aransas Pass Railway Company v. Wagner, 241 U. S. 476, 36 Sup. 
Ct. 626, 60 ly. Ed. 1110. As we interpret the language of the court this 
question was not passed upon. The point decided in that case was that 
the Safety Appliance Act applied to locomotives as well as cars. 

We hâve carefully considered the other cases cited by plaintifï to 
support her contention, but are of opinion that none of them are anal- 
ogous to the case at bar. Indeed, we hâve been unable to find any case 
where the facts are similar to those of this case. 

To construe this statute in accordance with the contention of counsel 
for plaintifï would be to require the railroads to perform a duty which 
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appears, at thîs time, to be whoUy impractical. The framers of the act 
only intended to require the railroads to furnish some kind of an ap- 
plîance that would automatically couple cars and uncouple the same 
without exposing employés to the risks that were incident to coupling 
and uncoupling cars before the date of the passage of the act. The 
railroads, we think, hâve fuUy met this requirement by equipping their 
cars with an appliance that couples automatically by impact, and so ar- 
ranged that if the knuckles should, for any reason, become closed that 
the same could be opened by using the lever at the side of the car, and 
thereby accomplished the obvious purpose of the statute, viz. to hâve 
the railroads so construct their couplers that it would be possible to 
couple and uncouple cars without going between them. 

Therefore, in thîs instance, inasmuch as it appears that the cars were 
properly equipped' with the safety appliances, in good working order, 
which could hâve been operated from the side of the car, thus avoiding 
the injury sustained by the deceased, the court below should hâve 
granted the instruction tendered by the défendant. 

We thoroughly appreciate the financial loss that the widow has sus- 
tained in this instance, and regret that the facts are such as not to en- 
title her to recover. We, therefore, with reluctance, conclude that the 
judgment of the lower court should be reversed. 

Reversed. 



PARISH V. UNITED STATES. ♦ 

(Circuit Court of Appeals, Fourth Circuit. November 17, 1917.) 

No. 1557. 

1. Ceiminal Law iSss'SSOCl) — Tbiat^ — Instructions. 

The retusal of requests covered In substance by the charge given, is 
not error. 

2. PosT Office <©=350 — Offenses — Unmaii.ablb Matteb. 

A letter written by défendant to a school-teacher, recltlng that he saw 
her and a man in a compromising position ; that she kuew what the 
school trustées would do if told ; that défendant had a proposition to 
maUe before exposing the whole thlng ; that if she declded to see him she 
could arrange the meeting place; that if he did not receive an answer 
before a day fixed, he would see the school trustées ; and that she should 
not be afrald to wrlte, as no one, not even his wife, would know — cannot 
as a matter of law be held not to be obscène, lewd, or lascivlous within 
Pen. Code (Act March 4, 1909, c. 321) § 211, 85 Stat. 1129 (Comp. St. 1916, 
§ 10.381), denouncing the ofCense of transmlttlng such matter through the 
mail, but In view of its obvious import, the question whether the letter 
vlolated the statute should be submitted to the jury. 

3. CeiminaI/ Law <S=>1129(1) — Appeal — Assignments or Ebbob. 

The question whether the trial judge erred in stating that in his opinion 
a letter made the basls of a prosecutlon for violating the statute agalnst 
mailing obscène matter was a solicitation for an immoral purpose, mailed 
in contravention of the act, cannot be reviewed where not assigned. 

4. Ceiminal Law <®=»656(9) — Tbial — Weight of Evidence. 

In a prosecutlon in the fédéral court, the trial judge has the rlght to 
express an opinion as to the weight of the évidence, provided the question 
of faet is ultimately submitted to the jury. 

<g==>F<}r other cases see same toplc & KBY-NUMBER in ail Key-Numbered Disests & Indexes 
•Rehearlng denied February 8, 1918. 
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In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

B. P. Parish was convicted under Pénal Code, § 211, of sending 
through the mails obscène, lewd, and lascivious matter, and brings er- 
ror. Affirmed. 

Arthur R. Young, of Charleston, S. C, and Jennings K. Owens, of 
Bennettsville, S. C. (Hagood, Rivers & Young, of Charleston, S. 
C, on the brief), for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty. of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error, hereinafter re- 
ferred to as défendant, was indicted and tried under section 211 of 
the Pénal Code of 1909, in the District Court of the United States for 
the Eastern District of South Carolina. 

The indictment charges the défendant with mailing a letter which 
it is alleged was obscène, lewd, and lascivious, the letter in question 
being in the f oUowing language : 

"B. I*. Parish. J. B. Parisli, E. E. 

"Pee Dee Liglit & Power Company. 

"Clio, S. C, May 10/17. 

"Miss A. B. Vann, Cllo, S. C. — Dear Mdm.; Doubtless you will be surprised 
to get a letter from me but I feel it niy iluty to write. About two or three 
montlis ago I saw you and Dave E. in a very funny position down at my rnill 
and last Sunday me and my wife and some other parties saw you at the 
same tliing again. Now Miss Vann there is no good in you trying to deny 
tliis charge as we saw you and Dave on the raincoat togetlier and thouglit 
we would stop you when you came hack across the milldam and tell you 
what we were going to do but both of you looked too sheeplsh to bother with. 
You know what the school trustées will do about this if I tell them as well 
as I do. Now I ha-\e a proposition to make you before I expose the whole 
thing and if I eau see you and hâve a private talk with you I think I can 
keep the whole thing quiet. Will leave this part with you and if you décide 
to see me in regard to tlie matter you can write me to-day and let me know 
where I can see you at. You can corne down to the mlll or I will go most 
any place that will suit you. îv'ow if you want to keep this quiet don't let 
Dave know anythiiig about it as he will try to raise sand and only make the 
matter worse for you. 

"Will wait for my answer till to-morrow noon and if I don't liear from you 
by that time I will see Mr. Eoberts and the school ti'ustees about it. 

"Don't be afraid to write as no oiie not even my wife will know the least 
thing about It, will call for my mail to-niorrow noon. 

"Yours truly, B. P. Parish." 

The défendant in the court below moved to quash the indictment 
on the ground that the letter was not obscène, lewd, or lascivious, no.r 
of indécent character or in violation of the statute. This motion was 
overruled. Certain requests to charge were presented which were 
refused and exceptions were taken. Exceptions were also taken to cer- 
tain portions of the charge. The jury returned a verdict of guilty 
against the défendant, and sentence was imposed in pursuance therç- 
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of. Défendant excepted, and the case now cornes hère on writ of er- 
ror. 

[ 1 ] It is insisted by the second and third assignments that the court 
erred in refusing certain requests to charge. While thèse requests 
were denied, we think that the substance contained therein was sub- 
stantially given to the jury by the court. 

[2] The main point presented for our considération is as to the char- 
acter of the letter in question. Counsel for défendant insists that the 
court erred in refusing to hold as a matter of lavv that the language of 
this letter was not such as to subject the défendant to indictment un- 
der the statute. 

In the case of United States v. Hanover (C. C.) 17 Fed. 444, the 
court held that in a case like the one at bar the whole letter should 
be considered in determining its charactcr. 

In the case of Dunlop v. United States, 165 U. S. 486, 17 Sup. 
Ct. 375, 41 L. Ed. 799, the court, in charging the jury inter alia, said : 

"Now, what is [are] obscène, lasclvious, lewd, or Indécent publications Is 
largely a question of yonr owu conscience and your own opinion; but it must 
come — before It can be sald of snch llterature or publication — it must corne up 
to tliis point: That it must be calculnted with the ordinary reader to déprave 
him, déprave his morals, or lead to impure purposes." 

Mr. Justice Brown, in passing upon this instruction, said : 

"The alleged obscène and indécent matter conslstod of advertisements by 
women, soliciting or offering inducemeiits for the vlsits of mcn, usually 're- 
fiued gentlemen,' to their rooms, sometinies undcr tlie dlsgulse of 'Baths' and 
'Massage,' and often for the mère purpose of acqualutance. It was in tliis 
connection that the court charged the Jury that, if tlie publications were sucli 
as were calcnlated to déprave the morals, they were wlthin the statute. There 
eould hâve been no possible misapprelienslon on thelr part as to what was 
meant. There was no question as to depraving the morals In any other direc- 
tion than that of impure, sexual relations. The words were used by the court 
lu their ordinary signification, and were made more definite by the context, 
and by the eharacter of the publications whicli liad boeu put in évidence. The 
court left to the .lury to say whether it was \^ithln the statute, and whether 
persons of ordinary Intelligence would hâve any difficulty in divinlng the in- 
tention of the advertiser. We hâve no doubt that the finding of the jury was 
correct upon this point." 

In the case of United States v. Moore (D. C.) 129 Fed. 159, after 
discussing the merits of the case, the court employed the following 
language at the conclusion of the opinion : 

"In short, it was a seduetive letter — as much so as if the writer had employ- 
ed broader and balder indécent expressions for bringing about adultérons 
intercourse with this woman. At ail events, it eertainly is a question for 
the jury to pass upon, under proper instructions from the court." 

The case of United States v. Wroblenski (D. C.) 118 Fed. 495, we 
think, is very much in point. In that case the court said : 

" * ♦ ♦ In either case the question of violation of the statute rests upon 
the import and presumed motive, and not upon the mère terms of the com- 
munication. Thus its tendency dépends upon circumstances, and unexcep- 
tionable language may convey vieious inforniatlou within the statute. * • » 
In the case of a priva te letter (sealed) there is no publication, * * • and 
no presumption arises of intention to glve publicity, or that it wlil be read 
by others than the addressee. The language or communication may be free 
from the coudemnatlon of the statute lu one instance, while it would clearly 
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f ail witliin It wlion addressed to other persons. So the înqulry as to the ten- 
deucy of the letter must be narrowed to its liabllity to corrupt the 
addressee. * * •" 

It is insisted by the government that the purpose of the letter in 
question, under the circumstances, is easily divined; that if the de- 
fendant had had an intimate acquaintance with the young lady to 
whom the letter was addressed and the letter had contained a definite 
proposition on his part to relieve her from embarrassment in a sub- 
stantial way, telling her that he proposed to see the school trustées 
and set matters right with them, then, in that event, it would hâve been 
the duty of the court below to say as a matter of law that the letter did 
not corne within the purview of the statute. 

Nothing appears in the évidence to show that he had more than a 
passing acquaintance with this young lady, nor is there anything to in- 
dicate that he knew any of her people or had any spécial reason to in- 
duce him to act as her protector. Under thèse circumstances, for what 
purpose was this letter written ? Can it be reasonably insisted that de- 
fendant's purpose was to protect the good name of this young woman? 
If such had been the purpose of défendant, would he not hâve invited 
her to cal! at his home, where he and his wife could hâve conferred 
with her as to the best means to be employed in extricating her from 
what appeared to be an unfortunate situation? Undoubtedly this 
would hâve been the course naturally adopted by one actuated by hon- 
orable intentions. However, instead of approaching the young lady 
in a friendly and disinterested spirit, he opens the second sentence in 
his letter by breathing a threat as to what would happen in the event 
she should fail to comply with his request for an interview. On this 
point he says: 

"About two or tliree months ago I saw you and Dave R. in a very funny 
position down at my mlll and last Suuday me and niy wife and some other 
parties saw you at the same thiiig again. Now Miss Vann there is no good in 
you trying to deiiy tliis charge as we saw you and Dave on the raincoat to- 
gether and thought we would stop you when you came baek across the mill- 
dam and tell you what we wpre goiug to do but both of you looked toc 
sheeplsh to bother with. You 'iinow what the school trustées will do about 
this if I tell them as well as I do. Now I hâve a proposition to make you be- 
fore I expose the whole thlng and if I eau see you and hâve a private talk 
with you I tliink I can keep the whole thing quiet." 

He then admonishes Miss Vann to say nothing to the young man 
who was with her about the matter "as he will try to raise sand and 
only make matters worse for you," and also assures her that no one, 
not even his wife, will know about the matter. 

Can it be reasonably insisted that it was the purpose of défendant by 
seeking this interview to tell her that he was going to intercède with 
the school trustées in her behalf, inasmuch as he warns her that if she 
does not grant him an interview that he will expose the whole thing? 
This sentence immediately follows the sentence in which he says "you 
know what the school trustées will do about the matter if I tell them 
as well as I do." This clearly indicates that unless she complied with 
his request, he would call the matter to the attention of the school 
trustées. The tone of his letter also indicates that his primary object 
was to convince this young lady that her conduct was highly improper, 
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and that the only way she could avoid exposure would be to hâve a 
private conférence with him at his mill or any place that might suit her. 

We are of opinion that the question as to whether this letter was 
susceptible of the interprétation that the défendant had conceived a 
scheme to hâve a private interview with the young lady, for the pur- 
pose of using the knowledge which lie claimed to possess to coerce her 
to accède to his immoral demands, was properly submitted to the jury. 
Such being the case, the action of the lower court in permitting the 
jury to détermine the character of the letter was eminently proper, and 
in expressing this view we are not in conflict with the law as announced 
in the cases of United States v. Journal Co., Inc. (D. C.) 197 Fed. 415, 
and Knowles v. United States, 170 Fed. 409, 95 C. C. A. 579. 

By the fifth assignment it is insisted that the court below erred in 
telling the jury that they might consider the surrounding circumstances 
as an aid in construing the letter. We think that this assignment is 
without merit. The défendant introduced testimony to show the sur- 
rounding circumstances as bearing upon the question of motive and 
intention. In this respect we think the court was very gênerons in 
,its treatment of the défendant. It would hâve been manifestly unfair 
to permit the défendant to go into this matter and not accord the gov- 
ernment the same privilège. 

[3, 4] Counsel for défendant, in their brief, say that: 

"In refusiug to qnash tlie indictraent the trial judge stated that In his 
opinion the letter was a solicitation for an Immoral purpose, coupled with a 
contravention of the act, but woukl sulimit the question to tlie jury. This 
statenient was madc in the présence of the venire of jurors, who were in the 
court, and at once created such an atmosphère that it was practically a fore- 
gone conclusion that any jury Impaneled would convict." 

~ However, there is no assignment of error upon which to base this 
contention. If this point were properly before us, we would be in- 
clined to hold that, inasmuch as the court below submitted the question 
to the jury as to character of the letter, thus permitting them to pass 
upon this question, the court was not in error. It is not necessary to 
cite authorities in support of the proposition that the court had 
the right to express an opinion as to the weight of évidence, provided 
it ultimately submitted the facts to the jury to be passed upon by them, 
as in this instance. A careful considération of the cases relied upon 
hy défendant show that they do not tend in the slightest to vary the 
rule which we hâve announced. 

In view of ail the facts and circumstances surrounding this transac- 
tion we think that the défendant received a fair and impartial trial, and 
that he justly merits the punishment meted out to him by the court be- 
low. 

For the reasons stated the judgment of the court below is affirmed. 
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COOPER V. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. October 16, 1917.) 
No. 1536. 

1. INMCTMENT and INFOEMATION ©=510 SCFFICIENCY — Teue BrLL. 

An indlctineut, which under tlie Constitution is a prerequisite to the 
prosecution of an infamous crime, is not effective until it Is fouiid a true 
bill by a properly eonstituted grand jury. 

2. Indictment and Information <S=»10 — Sufficiency — Testimont. 

An indictment can only be found upon tbe testimony of a compétent and 
material witness or witnesses, wbo must be sworn and examined before 
the grand jury. 

3. Indictment and Infoemation (S=j139 — Motion to Quasii — Time for Fil- 

in g. 

A motion to quash relates to defects appearing on the face of tbe in- 
dictment, and should be made at or before the beginning of triaL 

4. Ceiminab Law <®=>102.3(13) — Appeal — Review. 

A motion for new trial is, as a gênerai rule, not reviewable. 

5. CBiiriKAi. Law <@=3970(1) — Motion in Akrest — Purpose. 

A motion in arrest of judgment may be used for the purpose of taking 
advantage of any defect in the indictment, based upon knowledge obtained 
during or after the conclusion of the trial. 

6. Criminal Law <S=5974(1) — Motion in Arrest — Indictment — Sufficiency 

OF Evidence. 

Défendant was convicted of receiving a sum of money to influence his 
décision as a juror, and after conviction he flled an affidavit reciting that 
one L., whose nanie was indorsed on the indictmeiit found against him 
as one of the witnesses, while testifying on the prosecution of another 
based on the same transaction, stated that he dld not appear before the 
grand jury at the term at which the indictment was found and did not 
testify before the same. The defendant's athdiivit further recited, on in- 
formation and belief, that no material and compétent évidence was in- 
troduced before the grand jury, and that no ^vitness except L. exlsted wbo 
could testify of his own knowledge to the tacts set forth in the indict- 
ment. The affidavit, which alleged the indictment was found on an ex 
parte affidavit by L., did not allège that one D., whose name appeared 
on the indictment as having been sworn and examined by the grand jury, 
did not give compétent testimony on which tbe indictment could hâve 
been based. Beld tlmt, though it was contended that the testimony of 
D. in the subséquent prosecution ailsing out of the same transaction show- 
ed that his évidence was insufflcieiit to bave sustalned the indictment, 
the affidavit was an lusufiieient sliowlng to warrant the sustainlng of 
the motion in arrest, on the ground that the indictment was not based on 
material and comi)etent testimony, for, as it was necessary to contradict 
the record to sustaln the motion, the showing should be clear and con- 
vinclng, and défendant by other means might bave umde such showing. 

In error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston; Benjamin F. Keller and Chas. 
A. Woods, Judges. 

B. E. Cooper was convicted of receiving a sum of money to influ- 
ence his décision as a juror, and he brings error. Affirmed. 

M. F. Stiles, of Charleston, W Va., for plaintifï in error. 
F. W. McCullough, U. S. Atty , of Huntington, W. Va., and Wm. 
E. Ross, Asst. U. S. Atty., of Bluefield, W. Va. 

Ê=)Poi otlier cases see same topio & KBY-NtIMBER in ail Key-Numbered Digests & Indexes 
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Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

PRITCHARD, Circuit Judge. This is a criminal action instituted 
and tried in the District Court of the United States for the Southern 
District of West Virginia, and now cornes hère on writ of error. 
Plaintifï in error was défendant in the court below, and will be here- 
inafter referred to as such. 

Défendant was indicted at the November term, 1915. The indict- 
ment contains two counts. In the first it is alleged that défendant 
agreed with Bigley to receive the sum of $10 to influence his décision 
as a juror in the case of Jones & Bigley against the Hardwood Pack- 
age Company. The second count was withdrawn. Défendant was 
tried on the first count at the November terni, 1916, and found guilty. 
The sentence was held in abeyance until the 13th day of January, 1917. 
In the meantime Ramage was tried and acquitted, and the indictment 
against Bigley was nol. pros'd. The indictment against Cooper pur- 
ported hâve been found upon the testimony of one J. H. Long and 
James Duling. 

However, it is insisted that at the trial of Ramage it became known 
for the first time to the défendant and his counsel that Long had never 
appeared in person before the grand jury, but that the district attor- 
ney had presented an affidavit made by Long upon which the indict- 
ment was found, and, further, that there was no witness or person 
upon whose testimony an indictment could be found, except Long, 
and that, therefore, the indictment was not based upon any compétent 
évidence; that it appeared in the trial of Ramage that the facts tes- 
tified to by Duling were not compétent nor sufficient to sustain the 
finding of the indictment. At the trial of Cooper, Long testified that 
upon a certain Friday morning during the trial of Jones & Bigley 
against the Hardwood Package Company he overheard a conversation 
between Cooper and Ramage at the Fleetwood Hôtel, at which time 
Ramage offered Cooper $10 if he would hang the jury, or prevent a 
verdict in favor of the défendant, and that Cooper agreed and accepted 
the same. 

The défendant insists that he proved by sundry reputable and un- 
impeachable witnesses that, at the time fixed by Long for the conversa- 
tion between Cooper and Ramage, Ramage was not, nor had not been, 
at the Fleetwood Hôtel, but that he was confined to his room at a dif- 
férent hôtel by illness, and therefore could not and did not hâve the 
alleged conversation. However, notwithstanding this fact, the jury 
returned a verdict of guilty against the défendant. 

Upon the trial of Ramage the same testimony in substance was giv- 
en against Cooper, except that Long fixed the day of the conversa- 
tion as being on Saturday, instead of Friday, that being the last day 
of the trial, and it was shown that at that time the judge had already 
directed a verdict in the case, or had intimated that he would do sOj 
and whatever conversation Long heard between Cooper and Ramage 
related to an entirely dififerent matter, and had no relation to the 
case on trial, whereupon, after the acquittai of Ramage and the dis- 
continuance of the case against Bigley, the défendant presented to the 
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court his affidavit, setting out the foregoing facts more partîcularly 
than we hâve stated them, and moved the court to arrest judgment, 
quash the indictment, and grant a new trial. It is insisted by counsel 
that, owing to the poverty of Cooper, the case was not reported and 
no record of the proceedings preserved, further than that shown in 
the transcript, and therefore défendant is not able to bring up any er- 
rors other than those herein indicated. 

[1, 2] The point involved in this case, owing to the incomplète state 
of the record, is difficult of solution. The question which we are called 
npon to détermine is as to whether the court below erred in refusing 
to arrest the judgment on the ground that the indictment was invalid. 
The Constitution (Const. Amend. 5) provides that one charged with 
certain offenses shall not be placed upon trial until the grand jury 
shall hâve investigated the subject-matter of the offense alleged in the 
indictment, and returned a true bill thereon. To this end certain for- 
malities must be complied with in the préparation and présentation of 
the bill to the grand jury. Technically speaking, such paper cannot 
be called a bill of indictment until it is found "a true bill" by a prop- 
erly constituted grand jury. An indictment can only be found upon 
the testimony of a compétent and material witness or witnesses, who 
must be sworn and examined before the grand jury. In the case of 
State V. Ivey, 100 N. C. 541, 5 S. E- 407, the Suprême Court of that 
State, in referring to the importance of complying with the rules and 
f ormalities relating to the finding of indictments, said : 

"The action of the grand jury, upon bills of Indictment, Is very Important to 
indlviduals and the public. On the one hand, the safety, good order, and well- 
bedng of soclety are to be affected for good or evil by it ; and, on the other, 
a person should not be carelessly accused of crime. This should be done upon 
solemn accusation, and for reasonably apparent cause; it may be of great 
conséquence to the accused, whether the accusation be well or 111 founded. 
Such bills are not to be treated lightly, but seriously ; the action of the grand 
Jury must be based, not merely upon con.1ecture, suspicion, mère information, 
what they or a member or members of their body may know, but upon the 
testimony of witnesses duly sworn, or other évidence that cornes before them 
duly authenticated. If a grand .iuror has knowledge of facts material, he 
should be sworn as a witness, and examined as such. State v. Gain [8 N. C.} 
1 Hawks. 352." 

[3-5] It appears from the record that three motions were made in 
the court below, to wit, motion to quash, motion for a new trial, and 
motion in arrest of judgment. A motion to quash relates to defects 
appearing on the face of the indictment, and should be made at or 
before the beginning of the trial. A motion for new trial is, as a gên- 
erai rule, not reviewable. A motion in arrest of judgment must, from 
the very nature of things, be made after the trial has been concluded, 
and may be used for the purpose of taking advantage of any defect in 
the indictment based upon knowledge obtained during or after the 
conclusion of the trial. 

[6] In this instance, as we hâve already stated, it appears from the 
afïîdavit of the défendant that the principal and only material witness 
marked on the indictment did not appear in person and v/as not sworn 
and examined by the grand jury ; that the indictment in this instance 
was based solely upon an affidavit which the witness Long had made. 
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That portion of the defendant's affidavit referring to this point is in 
the following language: 

"That the said J. H. Long, vvhile testifylng as a witness on tlie trial of the 
said Ramage, stated that he did not appear before the grand jury at the terni 
at which said indictment was found and returned, and was not sworn foi* tlie 
liurpose of goiiig before said grand jury, and did not testify before the saine, 
and afliaiit, iipon information and belief, charges that no materlal and com- 
pétent évidence was introduced bef&re said grand jury, and that no witness 
except the said Long exists or existed who eould testify, of his own alleged 
knowledge, to the faets set fortli in said indictment as a sufticient basis for 
said indictment ; and as affiant is informed and believes, and npon such in- 
formation and belief charges, said indictment was based upon an ex parte 
affidavit of said Long, not made by him before the grand jury, or in the prés- 
ence of tlie grand jury, or in the présence of any member thereof, and which 
affidavit is now in the possession of the United States attorney for the dis- 
trict aforesaid." 

As we hâve said, another witness by the name of James Duling ap- 
pears upon the indictment as having been sworn and examined before 
the grand jury. While the défendant insists that the évidence of Dul- 
ing was immaterial, and therefore not sufficient to hâve justified the 
grand jury in finding a true bill, there is no substantive évidence con- 
tained in the defendant's affidavit, nor does it appear by the affidavit or 
testimony of any other compétent witness, that the testimony of DuHng 
was not sufficient upon which to base the indictment. In order to 
sustain a motion in arrest of judgment where, as in this instance, it 
is sought to contradict the record, it must be shown by direct and 
positive évidence (a) that Long did not appear before the grand jury 
as a witness, and (b) that the évidence of DuHng was immaterial and 
incompétent, and therefore not sufficient to warrant the grand jury 
in its finding. In other words, the évidence in support of a motion of 
this kind, where it is sought to impeach the record, should be clear and 
convincing. 

The défendant failed to ofïer évidence of this kind, and now con- 
tents himself by ofifering an affidavit which, in the main, relates to 
matters that are purely hearsay, stating that he bases the same on 
information and belief. He could easily hâve obtained the affidavit oi 
some member of the jury under appropriate process of the court and 
also the affidavit of the witness Duling, which would hâve enabled 
the court in the usual manner to détermine as to what really trans- 
pired before the grand jury, and, having failed to do so, we are of 
opinion that the action of the court below in refusing to arrest the 
judgment was eminently proper. 

While we regret that the facts bearing upon this motion were not 
f ully developed in the court below, nevertheless, in view of the state of 
the record, we are impelled to the conclusion that the judgment of the 
lower court should be affirmed. 
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TJNITBD STATES v. CIinSAPEAKE & O. RY. CO. 

(Circuit Court of Appeals, Fourtli Cir('uit. October 8, 1917.) 

No. 1530. 

Bailroads ©=229^ — Safety Appliasce Act — Construction. 

Safety Applianee Act Mardi 2, 100:î. c. 970, § 2. 32 Stat. 943 (Comp. St. 
1916, § 8G14), requires rallroads engaged in Interstate commerce to hâve 
iiot le.ss than 50 per cent, of tlie cars in eacli train e(inipped witli power 
brakes operated by tlie engineer, and furtlier provides that "ail power- 
bralied cars in sucli train wbicli are associated togetlier wltli said. 50 
per centum sl\all liave tlieir bralies so used and operated." By order of 
June 6, 1910, tlie Interstate Commerce Commission, as authorized by the 
act, increased the number of cars required to be so equipped and operat- 
ed in each train to 85 per cent. Ileld that, if the required 85 per cent, of 
the cars in a train were so equipped and operated, it was not a violation 
of the act to haul other cars in such train, which, although power-braked, 
ha.d their air brakes eut ont, because détective and not in condition for 
use. 
Knapp, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 

Action by the United States against the Chesapeake & Ohio Railway 
Company. Judgment for défendant, and the United States brings er- 
ror. Affirmed. 

Phihp J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. (R. E. 
Byrd, U. S. Atty., of Richmond, Va., and Roscoe F. Walter, Sp. Asst. 
U. S. Atty., of Washington, D. C., on the brief), for the United States. 

Randolph Harrison, of Lynchburg, Va. (Harrison & Long, of 
Eynchbtirg, Va., on the brief), for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and DAYTON, 
District Judge. 

PRITCPIARD, Circuit Judge. This is an action instituted in the 
District Court of the United States for the Western District of Vir- 
ginia to recover penalties for alleged violations of the "Safety AppH- 
ance Act." The plaintiff allèges 12 causes of action and demanda 
$1,200 aggregate penalties. Eleven of thèse causes are alike, alleging 
the violation of section 2 of the fédéral Safety Applianee Act approved 
March 2, 1903, demanding judgment for $1,100 aggregate penalties. 
The eighth cause of action is in a class by itself (involving defective 
coupler, finally disposed of by the lower court). 

Section 2 of the Safety Applianee Act, upon which plaintiff relies, 
is in the f oUowing language : 

"Sec. 2. That wlienever, as provided in said act, any train is operated with 
power or train brakes, not less than fifty per centum of the cars in such train 
sliall hâve their brakes nsed and operated by the engineer of tlie locomotive 
drawing such train ; and ail power-braked cars in sucli train which are 
associated together with said fifty per centum shall hâve their braises so 
used and operated ; and, to more fully carry into effect the objects of said 
act, the Interstate Commerce Commission may, from tlme to time, after full 
hearing, increase tlie minimum percentage of cars in any train required to be 

®:=5Foi other cases see same topic & KBY-NUMBBR la ail Key-Numbered Digests & Indexes 
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operated with power or train brakes whieh must hâve their brakes used and 
operated as aforesald ; and failure to comply with any such requirement of 
the said Interstate Commerce Commission shall be subject to the like penalty 
as failure to comply with any requirement of this section." 

By an order entered November 15, 1905, the Interstate Commerce 
Commission increased the minimum percentage of power-braked cars 
as specified in the above section f rom 50 to 75 per cent., and on June 
6, 1910, the percentage was further increased by the Commission from 
75 to 85 per cent., the increase to take effect September 1, 1910. The 
order requiring the last increase is in the f ollowing language : 

"That on and after September 1, 1910, on ail railroads used in Interstate 
commerce, whenever, as required by the Safety Appliance Act as amended 
March 2, 1903, any train is operated with power, or train brakes, not less 
than 85 per cent, of the cars of such train shall hâve their brakes used and 
operated by the engineer of the locomotive drawing such train ; and ail power 
brake cars in every such train which are associated together with the 85 per 
cent, shall hâve their brakes so used and operated." 

It is insisted by the government : 

"That the cars admitted to hâve possessed the air brake equlpment but 
■which equipment was not operated or so connected up as to be operated were 
povver brake cars withiu the meaning of that tenu as used in section 2 of 
the act of 1903, and that the use of such c-ars in the condition described and 
in the manner alleged and admitted by the défendant was unlawful and in 
violation of the order of the Interstate Commerce Commission." 

In order to décide the point thus presented we must détermine as to 
whether a railroad company, after having placed in its train 85 per cent, 
of cars equipped with workable air brakes, is then precluded from 
using any cars that bave been eut out for def ects in the remaining 15 per 
cent. The history of the safety appHance législation shows that it was 
the purpose of Congress to secure the highest possible protection for 
employés and passengers. To accomplish this end railroad companies 
were required on and after the passage of this act to bave at least 50 
per cent, of the cars of any traiti equipped with proper air brakes, and 
later, as we hâve stated, this per cent, was increased to 75 by the In- 
terstate Commerce Commission, and now the amount is fixed at 85 per 
cent, and it niay be that at some future date the railroads will be en- 
joined with the duty of having 100 per cent, of the cars that may be 
operated in any train equipped with workable air brakes. However, 
such is not the case at this time, which leaves us to décide as to wheth- 
er the use of cars with eut out brakes, but capable of being used for 
the purpose of transmitting air to cars properly equipped with brakes, 
is in violation of the act. Was it the intention of Congress that where 
a car had once been equipped with a workable air brake, but which be- 
came defective, should never be used again in a train made up of cars 
properly equipped with the required percentage of air brakes ? 

It is conceded by counsel for the government that the cars equipped 
with old-fashioned hand brakes may be used as the 15 per cent, al- 
lowed by the requirements of the Interstate Commerce Commission. 
Inasmuch as 85 per cent, of the train in question was composed of cars 
equipped with workable air brakes, which is deemed by the Interstate 
Commerce Commission to be sufficient to insure the safety of em- 
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ployés and passengers, it became immaterial as to whether the remain- 
ing cars were equipped with air brakes or the ordinary hand brakes, 
and we cannot think of any possible reason why there should be any 
distinction made between the cars equipped with ordinary hand brakes 
and those with air brakes that had been eut out. It would be unrea- 
sonable, we think, for the government to make any such demand, and 
we do not believe that a fair interprétation of the statute warrants a 
ruling to that effect. The statute which requires a raih-oad to equip 
its cars with proper air brakes was enacted for the sole purpose of 
having a sufficient number of cars thus equipped in every train so as 
to insure safety, and we think this, and this only, is the extent to which 
Congress intended that the law should be applied. 

Among other things, the order of the Interstate Commerce Commis- 
sion quoted above provides that : 

« • * * Whenever, as required by the Safety Appliance Act as amended 
March 2, 1903, any train is operated with power, or train bralies, not less than 
85 per cent, of the cars of such train shall hâve thcir brakes used and operated 
by the engineer of the locomotive drawing such train." 

From the foregoing it is manifest that it was not the purpose of 
Congress to require every car in a train equipped with power or train 
brakes to be used and operated by air. If such had been the original 
purpose of Congress, the duty would hâve been enjoined upon the rail- 
roads to keep 100 per cent, of its cars at ail times equipped with air 
brakes that were in first-class condition and capable of being used. 

The Interstate Commerce Commission, in pursuance of the authority 
conferred upon it by Congress, undoubtedly has the right to require 
railroads to equip 100 per cent, of their cars with air brakes, but up to 
the présent time they hâve not seen fit to adopt this policy. This is a 
function that rests solely with the Commission, and so long as the per- 
centage remains as now fixed by it the courts bave no authority to 
change the same. 

The act further provides that: 

"Ail power-braked cars in such train, which are associated together in 
said 50 per cent, shall hâve thelr brakes so used and operated." 

This provision clearly indicates that it was the purpose of the Con- 
gress that the railroad companies might use power brake cars not as- 
sociated with the 50 per cent, that the railroad was not required to 
hâve operated as "power brake cars" in a workable condition. 

In the case of United States v. Baltimore & Ohio Railroad Co. (D. 
C.) 176 Fed. 114, District Judge Orr said: 

" * * • It is averred in plaintilï's statement of claim that, while the 
train had T5 per cent, of its cars used and operated by the engineer, there 
were as.sociated together in said train with said 7.5 per cent, four additloual 
train brake cars which did not hâve thelr brakes operated by the engineer. 
This charges a breach of the provisions of section 2 of the act of March 2, 
1903, above quoted. It was admitted at the trial that said four cars were de- 
fective and out of repair. It did not appear how long their brakes had been 
unused. The testlmony showed that they had their air 'eut out' — that is, eut 
off in the pipes extending from the main air Une of the train to the brakes. 
The air was not interfered with in passing through said cars to other cars. 
It seems plain that with brakes eut out for defects they ceased to be power- 
braked cars and became part of the allowed percentage of hand-braked cars. 
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The act nowhere imposes a penalty for using an air-braked car with a eut out 
brake, as it does for using one witli a defectlve coupler, or one witliout 
grabirons or handholds. Again, the act does not say ail power-braked cars 
in a train shall hâve their brakes used and operated. There Is a qualification 
which must mean tliat only such power-braked cars 'whieh are associated 
together with said' 75 per cent, shall hâve their brakes used. That clearly 
contemplated that there might be some power-braked cars not associated with 
the 75 per cent., which need not hâve their air brakes used and operated. 
AU the cars in the train, excei)t the four cut-out cars, and the oabcMse, not 
complained of, were associated together in the air brake opérations by the 
engineer of the locomotive. When the Interstate Commerce Commission shall. 
In the exercise of its powers, fix a minimum percentage of cars in any train 
reauired to be operated with power or train brakes, wliich must hâve their 
brakes used and operated as required by the act, at a minimum much greater 
tlian that which now is the standard, tliere may be some right to recover upon 
a cause of action in which the allégations aud proofs are similar to tliose in 
the case at bar." 

The Interstate Commerce Commission tmder authority conferred 
upon it by Congress has provided that in the making up of a train the 
railroad company must equip 85 per cent, of its cars with workable air 
brakes, and where the railroad, as in this instance, has fuUy complied 
with this requirement it is immaterial as to whether the remainder of 
the train is made up of cars equipped with eut out air brakes or the 
ordinary train brakes. We think it is contrary to common sensé and 
justice to hold otherwise. 

Therefore the judgment of the court below is affirmed. 

KNAPP, Circuit Judge (dissenting). I cannot concur in holding it 
lawful to haul a car which has been equipped with power brakes, when 
such brakes are unused and unusable, because not in good order. 
Such a construction of the law seems to me unwarranted by its terms 
and clearly opposed to its spirit and purpose. It is a matter of com- 
mon knowledge that the power brake requirement has not been ex- 
tended to ail cars, because a considérable number of them, too good 
and too much needed to be withdrawn f rom service, cannot be equipped 
without prohibitive expense. The initial act of 1893 required a "suffi- 
cient number" of power-braked cars to enable the engineer to control 
a train without the use of hand brakes. In 1896 a minimum of 50 
per cent, was imposed, and this minimum has been increased by the 
Commission, under grant of authority, first, in 1906, to 75 per cent., 
and later, in 1910, to 85 per cent. But nowhere in the language or 
législative history of thèse enactments and orders do I fînd any indi- 
cation of an intent to allow the commercial movement of cars pro- 
vided with power brakes, when such brakes are not used because out 
of order or for other reasons. Every reasonable inference appears 
to me to the contrary. The hauling in each train of a certain per- 
centage, reduced gradually from 50 to 15, of cars not so equipped 
and used has been permitted, not to cover power-braked cars whose 
brakes are defective and unworkable, but to keep in needed use a class 
of cars that cannot as a practical matter be provided with the power- 
brake appliance. In other words, the percentage exemption includes, 
in my judgment, and was intended to include, only the older type of 
hand-braked cars which for one cause and another are not convertible 



UNITED STATES V. CHESAPEAKB & O. RY. CO. 53 

into power-braked cars, but which in the public interest ought not to 
be taken out of service. 

A car equipped with power brakes, whether originally or by altér- 
ation, is in the class of power-braked cars to which the statute applies ; 
and I cannot believe that such a car ceases to belong to that class 
when and because its power brakes are out of order. Surely the 
détective condition of its power brakes does not make it in any sensé 
a hand-braked car, and why, then, should that condition entitle it to 
claim exemption? To hold that it does is, as seems to me, to limit 
unduly and beyond the législative intent the aim and scope of the 
safety appliance laws, and particularly the train brake provision in sec- 
tion 2 of the 1903 enactment, which says : 

"That v^henever, as provided in said act, any train is operated with 
power or train brakes, not less than flfty [now eiglity-iivo] per centum of the 
cars in such train shall hâve tlieir brakes used and operated by the engineer 
of the locomotive drawing sucli train ; and ail power-braked cars in such train 
which are associated togetlier with said flfty [now eighty-fîve] per centum 
shall hâve their brakes so used and operated." 

This means, in my judgment, not merely that 85 per cent, at least 
of the cars in any train must hâve power brakes "used and operated," 
but that ail power-braked cars in a given train, however many there 
may be, must be associated together and used by the engineer, and this 
necessarily implies that ail of them must hâve their power brakes in 
an opérable condition. So the Commission held in its annual report to 
the Congress in 1908 (page 43), saying : 

"As a resuit of the reciuirement of the Blaster Car Bullders' Association 
that ail cars offered in interchange shall be equipped with power brakes, 
practically ail cars are now so equipped. It necessarily follows, tkerefore, 
that ail such brakes must be in operative condition in order that the law may 
be complied with. The importance of niaintaining ail brakes in operative con- 
dition is thus clearly apparent ; tliat this lias not been done may be due to 
raisapprehension by railway olHcials concerning the actual requlrcraents of 
the law." 

It is familiar doctrine that the construction given to a statute by 
those charged with the duty of executing it is entitled to great respect, 
and ought not to be overruled without cogent reasons. Edwards v. 
•Darby, 12 Wheat. 206, 6 h. Ed. 603 ; United States v. Moore, 95 U. 
S. 760, 763, 24 L- Ed. 588; Brown v. United States, 113 U. S. 568, 
571, 5 Sup. Ct. 648, 28 E. Ed. 1079; Heath v. Wallace, 138 U. S. 
582, 11 Sup. Ct. 380, 34 E. Ed. 1063; Delano v. United States, 220 
Fed. 635, 136 C. C. A. 243. 

The construction put upon this law by the Commission, which I be- 
lieve to be correct, seems fuUy supported by two récent décisions of 
the Sixth Circuit Court of Appeals, Pennsylvania Co. v. United States, 
241 Fed. 824, 154 C. C. A. 526 and B. & O. S. W. Ry. Co. v. LTnited 

States, 242 Fed. 420, C. C. A. and by numerous cases therein 

cited. I am of opinion that the commercial hauling of cars equipped 
with power brakes, when such brakes are out of order and unused, is 
a violation of the Safety Appliance Acts, and I must thereforc vote to 
reverse the judgment. 
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KINSTON MFG. CO. et al. V. FREEMAN. 
(Circuit Court of Appeals, Fourth Circuit. October 5, 1917.) 

No. 1520. 

1. Work and Labob (S=»30(3) — Action bt Agent for Compensation — In- 

stedctions. 

By a wrltten contract défendants authorized plaintlff to sell tlmber 
lands owned by them at a net price to them, plaintlff to recelve any 
excess obtalned above such prlce. Through plalntlfC's efforts a person 
was secured, wbo took an option on the land at an advanced prlce; but 
the option was not exerclsed, and the contract between the parties ex- 
plred. Défendants then requested plalntlff's ald In further negotlatlons 
wltb the same person, and through his efforts a sale was made at a 
lower price. Held, In an action to recover for his services on a quantum 
merult, that défendants, havlng availed themselves of the labor done 
by plaintlff in his prior negotlatlons wlth the purchaser, were not entltled 
to an instruction that anything done by hlm under the contract should 
not be considered by the jury. 

2. Inteeest <S=»7 — KiGHT TO Intebest — MoNET Due on Impued Contbacts, 

In such case a contract to pay plaintlff reasonable compensation for 
his services was implled, when they were requested, and on recovery 
plaintlff was entltled to Interest from the time the sale was effected, both 
by the gênerai law and under Révisai N. O. 1908, § 1954, whlch provides 
that money due by contract shall bear interest, whlch shall be distln- 
guished from the principal in the verdict ; and the fact that the jury dld 
not make any flnding as to Interest, but only the value of plalntlff's serv- 
ices, was a technlcal omission, whlch dld not deprive hlm of the right to 
Interest, or the court of the power to Include it in the judgment 

Dayton, District Judge, dlssentlng in part. 

In Error to the District Court of the United States for the Eastem 
District of North Carolina, at New Bern ; Henry G. Connor, Judge. 

Action by E. B. Freeman against the Kinston Manufacturing Com- 
pany and the Ellington-Bryant Timber Company. Judgment for plain- 
tiff, and défendants bring error. Affirmed. 

For prior opinion, see 233 Fed. 58, 147 C. C. A. 128. 

G. V. Cowper, of Kingston, N. C, and O. H. Guion, of New Bern, 
N. C, for plaintiffs in error. 

Walter H. Taylor, of Norfolk, Va., and A. D. Ward, of New Bern, 
N. C. (E. F. Aydlett, of Elizabeth, N. C, and M. T. Dickinson, of 
Goldsboro, N. C, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

WOODS, Circuit Judge. The facts appearing in the record and 
principles of law appHcable thereto, on which this court reversed the 
judgment rendered in favor of défendants on the first trial, are clearly 
stated in the opinion rendered by Judge Knapp, filed May 13, 1916. 
233 Fed. 58, 147 C. C. A. 128. On the second trial the District Judge 
submitted issues to the jury in accordance with the North Carolina 
practice, and on the answers made by the jury entered judgment in 
favor of the plaintifif for $7,500 and interest from the date of the 

^;35Por other cases see same toplo & ICEY-NUMBER iu ail Key-Numbered Dlgests & Indexes 
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accrual of the plaintiff's alleged cause of action. The points now made 
in this court by défendants are: First, that there was an erroneous 
instruction to the jury ; second, that the jury 's findings of fact required 
a judgment for the défendants; and, third, that, even if the plaintifï 
was entitled to judgment, it should hâve been for $7,500 with interest 
only from the first day of the term of the court. 

[1] The action was to recover compensation for the alleged pro- 
curement by the plaintiff for the défendants of the sale of a large body 
of timber and a sawmill and lumber and logs in North Carolina. As 
his first cause of action the plaintifï set up an express written contract 
with the défendants which allowed him to sell the standing timber and 
sawmill plant for $350,000 net to the défendants, the plaintifï to re- 
ceive any excess or overage in the priée ; negotiation by plaintifï with 
J. T. Deal, which resulted in the défendants, at plaintifï's instance, giv- 
ing Deal an option for 60 days at the price of $390,000, of which the 
plaintifï was to receive $40,000, on the faith of a représentation by the 
défendants that there were 130,000,000 feet of standing timber; a 
subséquent agreement that if a sale should be made to Deal for a less 
price, on account of shortage in the timber, the plaintifï's compensa- 
tion should be $25,000; the failure of Deal to buy at $390,000 because 
the tract contained only 70,000,000 feet of timber ; the subséquent sale 
to Deal in pursuance of plaintifï's efiforts under his contract with the 
défendants. As a second cause of action, the plaintifï set up as a 
quantum meruit procurement of the sale by him of the property to 
E)eal for the défendants, for which his services were reasonably worth 
$40,000. The answer made issues as to thèse allégations which were 
thus submitted to the jury and answered: 

"1. Did défendants represent to plaintiff at or before the contract set 
out in Exliibits B and C that there was 130,000,000 feet of timber standing on 
the lands referred to in said exliibits? Answer. Yes. 

"2. Was there 130,000,000 feet of timber standing on said lands? Answer. 
No. 

"3. Did défendants on April 4, 1912, at the time the option to J. T. Deal 
was signed in Goldsboro,*N. C, agrée to pay to the plaintiff the sum of 
.f25,000 if, because of shortage in the quantity of the timber on the land, there 
should be a réduction in the price of the timber? Answer. No. 

"4. Did plaintiff, relying on défendants' représentation in regard to the 
number of feet of timber on the land, comply with his part of the contract 
by securing a purchaser who was able, ready and willlng to purchase the prop- 
erties for $390,000 under the option, provided there was 130,000,000 feet, or 
approximately that quantity, of standing timber? Answer. No. 

"5. Did défendants sell the timber to .7. T. Deal for a smaller price than 
that named lu the option solely by reason of the shortage of the timber? 
Answer. No. 

"6. When was the sale of the timber to J. T. Deal made? Answer. June 
24, 1912. 

"7. Did plaintiff, by his effort, procure the sale of the timber by défendants 
to J. T. Deal at the price of $307,000? Answer. Yes. 

"8. If so, what were plaintifC's services reasonable worth to défendants? 
Answer. Seven thousand and flve hundred dollars." 

The défendants first insist that they were entitled to the instruction, 
asked and refused, that the jury, in considering the seventh issue sub- 
mitted as to the alleged cause of action on quantum meruit, should dis- 
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regard ail services rendered under the alleged contracts for compensa- 
tion of $40,000 and $25,000. The argument is this : The option given 
to Deal at the instance of the plaintiff, under which plaintiff was to 
receive $40,000, had expired. Ail the work done by the plaintiff under 
that option was at his risk that the option would be closed by Deal ; 
and, when Deal refused to exercise the option, the plaintiff could not 
require défendants to compensate him for labor performed at his ovvn 
risk in the effort to sell under the option. This labor undertaken by 
the plaintiff under an express contract at his own risk, and lest by the 
failure to make the sale under the option, could not be brought over 
and added to services afterwards performed, even if the plaintiff after- 
wards procured the sale. This argument might be convincing, but for 
the fact that, after the option to Deal and the express contract be- 
tween plaintiff and défendants had expired, the défendants asked the 
aid of the plaintiff. About a week before the sale was made to Deal 
by défendants, a meeting was arranged between Deal and the défend- 
ants in Richmond. Freeman testified, and Bryant practically admitted, 
that Freeman was présent at this meeting at the request of Bryant, 
representing the défendants, to aid in the negotiation with Deal. This 
could only hâve meant that the défendants to forward the sale to Deal 
availed themselves of the labor performed and information obtained by 
Freeman in his former negotiation with Deal. Having thus availed 
themselves of Freeman's former labor, the défendants were not en- 
titled to the instruction denying plaintiff reasonable compensation for 
it. Nor does it matter that défendants sold against the protest of the 
plaintiff, made on the ground that, in his opinion, the land could be 
sold for a greater price. Ail this was involved in the question whether 
the plaintiff procured a purchaser who bought at a price the défendants 
were willing to take; and this question was answered in the affirma- 
tive. 

This reasoning and conclusion go far towards disposing of the next 
position taken by défendants. The jury found in effect that the de- 
fendants did incorrectly represent that there was 130,000,000 feet of 
timber; that Freeman lost nothing by this misrepresentation under 
his contract with the défendants for $40,000 over their net price of 
$350,000, because he did not find a purchaser ready, wilHng, and able 
to take the property for $390,000 on the basis of the représentation, 
They also found that the défendants did not contract to pay Freeman 
$25,000 on a sale for less than $350,000 net. The défendants contend 
that, under the former opinion of this court, the légal séquence from 
thèse findings on the alleged express contracts is that Freeman could 
not recover under the quantum menait count. True, it was held in the 
former opinion of this court that if, because of défendants' untrue 
représentation, Freeman was unable to realize the net price of $350,- 
0(X), and an overage for himself, he could nevertheless recover if he 
brought about the sale at a less price. But it was not held that, as a 
condition précèdent to recovery on the quantum meruit, the plaintiff 
would hâve to show that he could hâve realized $350,000 net, but for 
the untrue représentation of the défendants upon which the original 
contract was based. On the contrary, the court said : 
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"The second eoimt, it is true, Is lacking in cloarness of statement and 
oannot be re.nardt'd as a mode! pleading, but it purports to set forth a cause 
of action u])on (luantum meruit, it states the facts with sufflcient particulari- 
ty and its allégations are ample in our jurtgment to apprise the défendants of 
the gronnds iipon which plaintlfC claims the riglit to recover independent of 
the original agreement." 

There was évidence supporting the jtiry's findings that the sale was 
procured by Freeman's efforts, and that the plaintiff conferred on the 
défendants at their request the benefit of ail the work he had done in 
forwarding the sale. 

[2] The judgment of the District Court was for $7,500, the amount 
which the jury found Freeman's services were reasonably worth to 
the défendants and interest from June 24, 1912, the date of the sale to 
Deal. The défendants contend that in North Carolina interest is re- 
coverable on an unliquidated demand only from the date of the judg- 
ment, and not from the date when the service was rendered. Section 
1954, Pell's Révisai 1908, provides : 

"Ail sums of money due by eontract of any kind whatsoever, excepting 
money due on pénal bonds, shall bear interest, and wliea a jury shall render 
a verdict therefor they shall distinguish the principal from the suni allowed 
as interest ; and the principal sum due on ail such contracts shall bear in- 
terest from the time of rendering judgment thereon until it be paid and sat- 
isfled. In like manner, the amount of any judgment or decree, except the 
costs, rendered or adjudged in any kind of action, though not on eontract, 
shall bear interest till paid, and the judgment and decree of the court shall 
be rendered according to this section." 

The service rendered by Freeman, which the jury found brought 
about the sale, having been rendered at the instance of the défendants 
and accepted by them, there was a eontract implied in f act on the part 
of the défendants to pay for them, as distinguished from express eon- 
tract, and also from quasi eontract, or an obligation imposed by law to 
pay for benefits received, when no promise could be implied in fact. 
9 Cyc. 242 ; 6 Rul. C. h. 587, 588. The case, theref ore, présents an 
implied eontract falling under the statute. 

Even where the matter is not regulated by statute, the tendency of 
modem décisions is to allow interest on ail money owing on contracts, 
either express or implied, from the date it was due, whether the 
amount be liquidated or unliquidated. 15 Rul. C. L. 8. It is no objec- 
tion to the application of the rule that the amount due under the eon- 
tract is unascertained until the trial. The interest is not charged to 
the debtor as a penalty, but on the principle that, since he has had the 
use of the money which was justly due to his creditor under the 
eontract, he should pay for the use he is presumed to hâve made of it 
from that time. This gives the creditor nothing more than his right, 
and imposes no hardship on the debtor. The debtor may always es- 
cape payment of interest to the creditor by tendering the sum justly 
due and keeping the tender good. Charlotte Nat. Bank v. Davidson, 
70 N. C. 118. The statute of North Carolina was intended to express 
this modem rule that interest should be allowed on money owing on 
ail contracts from the date when the creditor was entitled to receive it. 
This, we think, is clearly held in Bond v. Pickett Cotton Mills, 166 N. 
C. 22, 81 S. E. 936. It is true that interest was not allowed in that 
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case on a balance which was unascertained until an accountîng had 
been taken. But the refusai to allow interest on a balance which could 
only be ascertained by an accounting was placed on the express ground 
that the amount in defendant's hands was not a debt in the sensé in- 
tended by the statute, but a trust fund which the défendant had been 
always ready and vvilling to pay as soon as the amount should be as- 
certained, and that therefore no default could be attributed to it. In- 
deed, the défendant was a mère stakeholder, having no duty of ascer- 
taining the share of the fund in his hands due to each claimant. In 
the case before us the défendant denied ail liability, and the jury found 
in efïect that it owed the plaintifif on an implied contract $7,500 on 
June 24, 1912. Interest was therefore chargeable under the statute 
f rom that date. 

The argument that interest cannot be allowed from the time when 
the money was due, because the jury failed to comply with the re- 
quirement that "they shall distinguish the principal from the sum al- 
lowed as interest," is rather technical than substantial. The finding 
that the plaintifï's services were reasonably worth $7,500, without 
doubt, meant that they were worth that when they were rendered, and 
that that sum was due to the plaintiff under the implied contract to 
pay him when his services were completed by the sale. Interest fol- 
lowed from that date as a matter of law ; and it was a mère omission 
of the jury in failing to set it down. Surely, it cannot be necessary to 
try the whole case over to correct this omission. No more reasonable 
would it be to impanel another jury and instruct them to do the me- 
chanical act of finding the interest. Looking through and beyond mère 
technicality, the case is one for emphasis to be placed on the last line 
of the section of the statute quoted, which requires that "the judg- 
ment and decree of the court shall be rendered according to this sec- 
tion"; that is, that the judgment shall be rendered so as to include 
interest when the statute clearly requires its allowance. 

Affirmed. 

DAYTON, District Judge (concurring in part and dissenting in 
part). I concur in the ruling of this opinion that the pleadiiigs and 
évidence warranted a judgment by the court below, upon the findings 
of the jury, in favor of Freeman for $7,500; but I cannot agrée that 
it was authorized to add interest thereto from a date prior to that of 
the judgment. The North CaroUna statute cited, as I understand it, 
clearly requires, if interest is to be awarded, the amount thereof to 
be definitely determined and found by the jury, as of the date of ver- 
dict, 80 that the same in the court's judgment may not become part of 
the principal and interesjt be thereby compounded. It is not for the 
court, upon a jury trial, to détermine the amount of this interest; the 
statute expressly requires the jury to find specifically as to it. The 
right of the court to instruct the jury as to its duty to ascertain and 
détermine specifically the interest, if any, due the plaintiff, was clear, 
as was also its power to set aside, on motion of the plaintiff, the ver- 
dict because the jury erred in not finding interest. Under some cir- 
cumstances and conditions, where no controversy exists as to the items 
and dates from which interest is to be calculated, before accepting the 
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verdict tendered by a jury for the principal sums found, the court 
might go so far as to send the jury back to détermine the interest due; 
but beyond this, it seems to me, it could not go. In other words, it 
could not, under this statute, either add to or take away, by its judg- 
ment, from the jury finding without substituting a verdict of its own 
for that of the jury. 

It is clear, it seems to me, that in the final analysis of this case it 
résolves itself into what, under common-law pleading, would be a 
simple action of assumpsit based alone upon the common count "for 
work and labor performed at defendant's instance and request." Un- 
der the clear and logical rules of that System of pleading, plaintiff 
would hâve been required, before trial, to file a spécifie bill of partic- 
ulars of thèse services rendered. The pleadings in this case would 
seem to indicate that the code practice of the state does not require 
such bill of particulars, yet the évidence discloses that Freeman's serv- 
ices did not consist of a single act at one spécifie time, but embraced 
a number of negotiations and interviews at différent times, each in- 
volving his time, labor, and probable outlay in the nature of expenses 
incurred. Such diversity of amounts and dates, universally arising 
in claims for services rendered, makes clear the obligation of the jury 
to ascertain the interest sum to be allowed upon the items, and illus- 
trâtes how impracticable it is for the court to do so by addition to 
the verdict in its judgment. 

It seems to be true that, under the anomalous practice of North 
Carolina, juries are not required to render formai verdicts, but, in 
lieu thereof, are subjected to answer numerous interrogatories (liable, 
it may be suggested in passing, to confuse them in their conclusions 
so as to render their findings contradictory, as most earnestly has been 
contended to be so in this case), and upon the answers returned the 
court renders judgment. For this reason, it may be contended that, 
because the jury in this case, in answer to one question, said the sale 
of the timber was made June 24, 1912, and, to another, that Freeman's 
services were reasonably worth $7,500, the court was justified in as- 
suming that the jury meant the value of the services to relate to the 
date of sale. In my judgment such conclusion is not justified for 
thèse reasons : 

First. Because the services were rendered largely at dates prior to 
the date of sale, and no ascertainment of the interest due therefor is 
intimated to hâve been made by the jury as of the date of sale; there- 
fore the isolated finding of the date of sale furnishes no criterion, in 
the absence of a spécifie finding to that effect, that the jury intended 
interest to run from that date. Second. Because the strong presump- 
tion naturally arises that, when the question was submitted of what 
Freeman's services were reasonably worth, in other words, what com- 
pensation he was to be allowed by the jury, it assumed the amount to 
be found to relate to the time of trial and in conséquence found a 
gross sum, including everything due him, as of that date. Third. Un- 
der such a practice, with a plain statute before him governing this 
matter of interest, and setting forth how it should be ascertained by 
the jury and not by the court, it seems to me'very clear that it was 
the duty of the plaintiff, at the trial, to hâve such an issue presented 
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to the jury, among the others, as would hâve required the jury to 
détermine what interest, if any, he was entitled to, and the spécifie 
and separate amount thereof , as the statute required, and, having failed 
to do this, he could not ask the court, contrary to the statute, to sup- 
ply the loss, if any, sustained by reason of his own neglect in not asking 
for such finding on the part of the jury which could alone, under the 
terms of the statute, make it. 

I cannot concur in the view that the objection to the court's action 
in this regard is technical, inasmuch as the substantial resuit was that 
the court, by assuming the sole prérogative of the jury, gave Freeman 
a judgment for over $9,500, notwithstanding the jury found him en- 
titled to only $7,500. I would therefore modify and reverse the judg- 
ment of the court below, so far as it awarded the plaintiflf interest on 
the $7,500 from June 24, 1912, awarding such interest only from the 
date of the rendition of the verdict, and, as so modified, would affirm it. 
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BICE V. BOÏHWELL CO. 

(Circuit Court of Appeals, Eighth Circuit. November 12, 1917.) 

Nos. 4868, 4898. 

1. Emixent Domain <g=>158 — Suit fob Accoustino— Con.stbuction of Cox- 

TBACT. 

Conjplalnant aud défendant were owners in couimon of a tract of land, 
whlch vvitli a inucli larger tract adjolning, owned by défendant, was 
about to be condeinned by the United States for use in an irrigation Proj- 
ect. Complaiuant conveyed bis interest in tlie land to défendant, pur- 
suant to a written eontract "for the sole purpose of unlting ail of sald 
interests in one gênerai action of condemnatiou," défendant agreeîng to 
pay eomplainant one-half the award received for the land jointly owned, 
deductiiig his pro rata share of expenses computed per acre in ail the land 
involved. In the condemnatiou proceeding défendant dld not hâve the 
land jointly owned valued separately, but the jury found the value of the 
entlre tract which was paid to défendant. Ilcld that, in a suit in equlty 
by eomplainant for an accounting, the court was justified as against de- 
fendant in dividing the award In proportion to the nuinber of acres in 
each tract. 

2. EMi:yEîirT Domain <S=3l58 — Evidence— Keluvancy. 

In such suit, the court properly excluded évidence as to the compara- 
tive value per acre of the two tracts of land as not relevant to the issue 
being tried, whlch was as to complalnant's proportlouate share of the 
award. 

3. Account <S=>20(1) — Refekence to Master— Discketion of Court. 

In a suit involvlng au accounting, it is w^ithin the discrétion of tlie 
court to refer the case to a master for that puriiose. 

4. INTEBEST <S=18(1) — Accounting on Ceoss-I>ejiands. 

Questions of interest recoverable by each party on an accounting eon- 
sidered. 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Suit in equity by Charles M. Bice against the Bothwell Company. 
From the decree, both parties appeal. Modified and affirmed. 

©:s3For other cases see same topie & KEY-NUMBBR in ail Key-Numbered Digests &. Indexes 
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Marion A. Kline, of Cheyenne, Wyo., for plaintiff. 
H. B. Durham, of Denver, Colo. (Hilliard S. Ridgely, of Cheyenne, 
Wyo., on the brief), for défendant. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Bice, as plaintiiï, commenced this ac- 
tion against the Bothwell Company, as défendant, for an accounting, 
the recovery of the amount wliich should be f ound due f rom défendant 
to plaintiff, and a reconveyance of certain land theretof ore conveyed by 
plaintiff to défendant. There was a decree for the plaintiff, from 
which défendant appeals. The plaintiff also appealed on the question 
of the disallowance of interest prior to the decree. 

[1] Counsel for défendant filed a motion to dismiss the complaint 
for the reason that it did not state f acts suiïicient to constitute a cause 
of action in equity. The motion was overruled, and this ruling is 
assigned as error. The contentions made in support of the motion 
may be stated as follows: (a) The contract pleaded is based upon a 
future contingency, viz., that the value of the land would be deter- 
mined in the condemnation suit, and it never was so determined, 
therefore there can be no recovery ; (b) the f ailure to détermine the 
value of the lands in the condemnation suit was not the f ault of either 
party, therefore the défendant is discharged ; (c) the f ailure to déter- 
mine the value of the lands in the condemnation suit was due to an act 
of government. 

Thèse contentions are ail based upon a false premise, and therefore 
must fail. The value of the lands jointly owned and "a large tract of 
adjacent land, which is also to be condemned in the same manner," 
was determined by the jury, and the plaintiff conveyed to défendant 
his interest in the lands jointly owned "for the sole purpose of uniting 
ail of said interest in one gênerai action of condemnation." The 
value of the jointly owned lands was not determined separately by the 
jury, but under the facts in this case the f ailure to hâve the value of 
the jointly owned lands determined separately was the fault of the de- 
fendant, and of course the mère form of the verdict cannot be said to 
be an act of government in the sensé in which counsel uses that terni. 
The motion to dismiss was properly denied. Laying aside for the mo- 
ment the accounting f eature of the action, the facts are as follows : 
October 11, 1906, plaintiff and défendant entered into the foUowing 
contract : 

"It is hereby stipulated and agreed that whereas, the under.signed each own. 
an undivlded one-half interest in and to the following descrlbed lands in 
Natrona county, Wyoming, to wit: Lot 1 of section 1, township 29 nortli, of 
range 85 west, and lots 1, 2, 3, and 4, and the east half of the southwest quar- 
ter, and the west half of the southeast quarter of section 31, in township 30 
north, of range 84 west, and lots 2, 3, and 4 of section 6, township 29 north, of 
range 84 west of the sixth principal meridian, containing 617.17 acres — 
said land being within the basin of the Pathfinder réservoir of the nort!h 
Platte Project of the United States Heclamation Service, and condemnation 
proceedings are to be Instituted by the United States government to secure 
said lands for said réservoir purpose; and whereas, the Bothwell Company 
owns a large, tract of adjacent land which is also to be condemned in Ih'a 
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same manner and for the same purpose by the sald government: It Is liereby 
agreed, for the sole purpose of uniting ail of said interests in one gênerai 
action of condemnation, ttiat Cliarles M. Bice shall deed and convey to tlie 
Botliwell Company lils one-lialf Interest in said land above described, and tlie 
said tlie Bothwell Company liereby agrées to pay to sald Biee one-half of the 
award received as compensation for his interest in said land, after deducting 
the pro rata» shares of expenses of said suit per acre on ail lands involved 
in said proceedings, iiioluàing ail attorneys' fées, witness fées, and ail ex- 
penses of every kind incurred on account of said condemnation suit until sald 
award shall be actually paid by said United States government. Sliould said 
government abandon the said Project, or fail to appropriate or condemn said 
land, the said Bothwell Company hereby agrées to reconvey sald land to said 
Bice free and clear of ail incumbrances upon demand." 

In pursuance of the contract plaintiff conveyed his undivided 
one-half interest in the lands described therein to défendant. In 
1909 the United States began proceedings against the Bothwell Com- 
pany to condemn 497.74 acres of the land mentioned in the contract, 
together with other lands of défendant, amounting in ail to 2,893.66 
acres. November 26, 1909, a jury in the condemnation proceedings 
awarded to défendant the sum of $108,250 for the taking of said lands. 
January 10, 1910, the United States paid to défendant the amount 
awarded, except the sum of $5,000, retained in the registry of the 
court to satisfy an attorney's fee for services rendered in behalf of 
the défendant in the condemnation proceedings; a lien having been 
duly filed. January 27, 1910, défendant paid to plaintifï $4,000 out of 
the condemnation award. November 17, 1915, the amount retained 
to pay attorney's fées was paid out in satisfaction of a judgment ob- 
tained by the attorney for the défendant in the condemnation proceed- 
ings. The trial court found that the value of the tract of 497.74 
acres, as determined by the jury, was $18,625.50, of which plaintiff 
was entitled to the sum of $9,312.75, less the $4,000 alfeady paid as 
above stated, and less plaintiff's pro rata share of the expenses of the 
condemnation proceedings. 

It does not appear from the record how the trial court reached 
its conclusion that the value of the 497.74 acres, as found by the 
jury, was $18,625.50. It is insisted, however, by counsel for plain- 
tiff, that in view of the fact that the trial court, in approving the 
statement of the évidence, stated that there was other évidence intro- 
duced, we must présume that there was évidence upon which the 
court based its finding. A court ought never to knowingly deceive 
itself. The verdict of the jury established the value of the lands 
taken. That verdict could not be altered or chariged by évidence. 
The mémorandum opinion of the trial court, which may be looked to 
for information, appears in the transcript, and it appears from the 
mémorandum that the trial court divided the amount of the award by 
the number of acres condemned and thus found the average price per 
acre: This average price for 497.74 acres produced the value found 
by the trial court. 

This is an action in equity, having for its object the recovery of 
plaintiff's share of the condemnation award. It is not an action for 
damages, or for the value of the land, but for plaintiff's portion of 
the award, as fîxed by the jury. We are of the opinion, therefore, thaf 
it is entirely proper for a court of equity, in order to accomplish sub- 
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stantial justice, to proceed as the trial court did to ascertain the pro- 
portion of the award to which plaintiflE was entitled, having in view 
the language of the contract, which provided that the sole purpose of 
the conveyance of the undivided interest of plaintiff to défendant 
was in order that ail the land to be condemned could be proceeded 
against in one action, and also having in view the fact that the de- 
fendant, having charge of the proceedings as the owner of the land^ 
might hâve had the land jointly owned valued separately, as was done in 
regard to what is called in the record the Kelly tract. The contract 
provided that the plaintiiï should pay his pro rata share of the ex- 
penses of the condemnation suit per acre. If the défendant was to 
obtain more per acre for his individual land than plaintifï for his in- 
terest, why was the plaintifï to pay an equal share of the expansé? 
To reach any other conclusion than as hère indicated would turn the 
plaintifï out of a court of equity without any relief, because he is en- 
titled to what the contract provided for or he is not entitled to any- 
thing. We therefore find no error in the method by which the trial 
court ascertained plaintiff's proportion of the condemnation awarded. 

It is further contended that the trial court erred in not constru- 
ing the contract to mean that the plaintifï was to receive one-fourth 
of the award received for the 497.74 acres, as compensation for his 
interest in the lands jointly owned. This contention is based upon 
the language of the contract, which reads, "one-half of the award 
received as compensation for his interest in said land." In other 
words, it is claimed that this language means that plaintifï was to 
receive only one-half of what the jury should award as compensation 
for plaintiff's interest, and not one-half of the total amount awarded 
for the 497.74 acres. Such reasoning would resuit in holding that the 
plaintiff conveyed his undivided one-half interest in the land to de- 
fendant without any considération, other than a one-fourth share of 
the award received for the 497.74 acres, and from that share should 
also be deducted plaintiff's pro rata share of the expense of the con- 
demnation suit. Such a contention as this would tend to cast a doubt 
upon the good faith of counsel. It is not only unjust, but technically 
wrong. 

[2] At the trial counsel for défendant sought to show by the wit- 
ness Albert J. Bothwell the character of the land in question at the 
time the condemnation suit was brought, and as to whether there was 
any improvements upon the land, and, if so, by whom they were con- 
structed ; also as to the value of the land taken in the condemnation 
suit which the Bothwell Company owned, as compared with the 497.74 
acres in which the plaintiff was interested. The questions which sought 
to elicit this testimony were objected to as incompétent, irrelevant, 
and immaterial, and not within the issues being tried. This objection 
was sustained. We do not think the trial court erred in so ruling. The 
action was brought for plaintiff's proportion of the condemnation 
award to which under the contract between the parties he was entitled. 
To again litigate the value of the land in controversy would be to sub- 
stitute the finding of a jury in this case for that of the jury in the 
condemnation suit, with no probability of reaching a more just resuit 
than that adopted by the trial court. As we hâve said before, the 
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action was not for damages, nor for the value of the land, but for 
plaintifPs proportionate share of the award. 

[3] The court, by the method which it adopted for ascertaining 
plaintiff's proportionate share of the award, did not amend or modify 
the contract, nor amend or mo(Hfy the verdict of the jury. Of the 
land conveyed by plaintilï to défendant pursuant to the contract, there 
was 119.43 acres which were not condemned, and a reconveyance of 
plaintifif's interest therein in said tract is asked. Défendant does not 
dispute plaintiff's right to a reconveyance, and by his answer made 
tender of such reconveyance, conditioned upon the plaintiff paying 
into the court for the use of défendant the sum of $65 as plaintiff's 
proportion of the taxes paid by the défendant from time to tinie up- 
on said land. The plaintiff in his complaint prayed for an accounting 
against the défendant for the rents and profits which défendant had 
received from the tract not condemned. Therefore, on the face of 
the pleadings, the only matter for an accounting was the expenses of 
the condemnation proceedings and the rents and profits, if any, re- 
ceived by the défendant from the 119.43 acres. 

Counsel for défendant contend that the trial court erred in sending 
the case to a master on thèse questions. The trial court could hâve 
made the accounting itsclf, or in the exercise of a sound discrétion 
could hâve referred the same to a master. There was no error in the 
court's action. The accounting before the master took a much wider 
range than any issue made by the pleadings. Counsel for défendant 
assigns as error the refusai of the court to allow défendant to set off 
against plaintiff's claim one-half of the sum of $1,750 spent for im- 
provements upon the land jointly owned, consisting of cultivation and 
fencing. The master ruled, and his ruling was affirmed by the trial 
court, that the défendant had had the use of the land for 20 years, 
had harvested alfalfa therefrom, and that such use of the land and 
profits received would offset the amount expended by the défendant 
in improving the land. 

If the inquiry could be made as broad as to cover a period of 20 
years and ail the lands, we see no error in the action of the trial 
court. But this was a suit for an accounting upon a spécifie contract. 
The improvements were ail on the lands many years prior to the date 
of the contract. They were made by the défendant for its own benefit, 
without the knowledge or consent of plaintiff as shown by the testi- 
mony. They are not mentioned in the contract, nor in the pleadings. 
The ruling of the master and trial court were correct for this reason. 

[4] The défendant should not be allowed interest upon the expenses 
paid in the condemnation suit, nor for amounts expended in the im- 
provement of the Bice-Bothwell tract. As to the items of $250 and 
$300, paid John W. Lacy on October 9, 1906, and December 13, 1907, 
respectively, we think the défendant was entitled to receive from plain- 
tiff interest at 8 per cent, on plaintiff's proportionate share of thèse 
items to January 7, 1910, the date when the défendant received the con- 
demnation award. On the appeal of the plaintiff, we are of the opin- 
ion that the plaintiff should receive interest on the amount due at 8 
per cent, from November 17, 1915, the date when the question of the 
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attomey's fee due John W. Lacy was settled. There was no excuse 
for the défendant to retain the money after that date. 

As thus modified as to the question of interest, the decree below is 
affirmed. 



METROPOLITAN CASUALTY INS. CO. OF NEW YORK v. JOHNSTON. 

(Circuit Court of Appcals, Thiril Circuit. November 30, 1917. Reliearing 
Denied January 8, 1918.) 

No. 2252. 

1. InSURA>-CE ig=:5612(2)^AccIDEXT INSIIEANCE — NOTICE. 

ri-ovisious in accident policies requiring notice to the Insurer wltMn a 
fix(Kl time or reasonabU? time are valid, belng employed by tlie insurer to 
proteet Itself from fraudTiIent elaims, and must be complied with as a 
condition précèdent to recovery. 

2. Insuka>;ce ■©=55:i9(l) — Accident Insurance — Notice — Provision. 

Where an accident pollcy requires notice of the accident to be given In a 
reasonable time, the question of wlint is a reasonable time dépends on 
the circumstances of the case and tlu; opportunity for givlng notice which 
the circumstances afford to one on whom devolves the duty of giviug It. 

3. iNsruANCE <S=>046(9) — Accident Insurance — Notice — Provisions. 

Where an accident policy rcHjuired notice of accident to he given 
within 21 days, unless not reasonably jiossible, in whicli case notice should 
be given as soon as reasonably possible, the insured or beneficiary of the 
policy has the burden of proving corapliance with the provision, or show- 
Ing an excuse for fallure to give notice within the time limited, and that 
it was given as soon as reasonably possible. 

4. iNsriiANCE tS==>668(14) — Accident Insurance — Jury Question. 

Where the facts are undisputed, and no contradlctory inference can be 
drawn, the question whether one insured under an accident policy which 
required glving of notice of accident within 21 days, if reasonably possible, 
complied with the provision, is for the court 

5. Insurance «S^^CCSCll) — Accident Insurance — Notice — Jury Question. 

In an action on an accident policy, where it appeared that the acci- 
dent which finally resulted in Insured's deatli deranged his mind, the 
question whether it was reasonably jiossible for the insured, or his wife, 
the beneficiary, or another member of his famlly, to sooner give notice of 
the accident, held for the jury. 

6. Appeal and Errob <@=3lO02 — Review — Verdict. 

A verdict on évidence from which conflicting issues can be drawn Is 
eoncluslve. 
McPherson, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Action by Emma E. Johnston, individually and as executrix of the 
last will and testament of Henry Johnston, deceased, against the 
Metropohtan CasuaUy Insurance Company of New York. There was 
a judgment for plaintiff, and défendant brings error. Affirmed. 

Wicoff & Lanning, of Trenton, N. J. (Heyn & Covington and George 
B. Covington, ail of New York City, of counsel), for plaintiff in error. 
J. Raymond Tifïany, of Hoboken, N. J., for défendant in error. 

®:5}For other cases see same topic &, KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
247 F.— 5 
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Before BUFFINGTON, McPHERSON, and WOOLI^EY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. This îs an action on a policy of acci- 
dent insurance. While the errors assigned cover the whole range of 
the trial, the single question urged on review is — Whether notice of 
the accident was given the insurance company within the time stipu- 
lated in the contract of insurance, and whether, accordingly, the trial 
court erred in refusing a motion for binding instructions in favor of 
the défendant. 

A policy of accident insurance, issued by the défendant company 
to Henry Johnston, was in force on Feb. 28, 1914, when Johnston fell 
upon a sidewalk and sustained injuries to his head. On Aug. 30, 1915, 
he died, and on Sept. 4, foll wing, Emma E. Johnston, his widow and 
executrix, notified the insurance company of the accident and made 
claims for indemnities under the policy. The insurance company, con- 
sidering notification of an accident 18 months after its occurrence to 
be flagrantly violative of the provision of the policy respecting notice, 
refused payment, whereupon, the plaintiff brought this suit. 

The indemnities which the insurance company had stipulated to pay 
in the event of accident to the insured were two kinds, namely, week- 
ly indemnities for disabilities payable to the insured, and death indem- 
nity payable to his wife. Action was therefore brought on the double 
undertaking of the insurance company by the wife of the insured in 
her dual capacity of executrix and beneficiary. 

As the proceedings at the trial followed the double aspect of the 
cause of action, the court instructed the jury that if they found for 
the plaintiff they should render two verdicts in her favor, one in her 
capacity of executrix and the other in her individual capacity. The 
évidence, so far as we can discern, was of a character that would sup- 
port one verdict as well as the other, yet the jury, curiously enough, 
made a discrimination and rendered a verdict against the plaintiff as 
beneficiary and for the plaintiff as executrix of the insured. 

The plaintiff was apparently content with the opposing verdicts. 
The défendant insurance company was not. It sued out this writ of 
error, but directed it solely to that part of the judgment which holds 
it liable to the executrix for weekly indemnities covering the period 
from the date of the accident to the date of the death of the insured. 

The merits of the controversy were embraced in the issues — Wheth- 
er there was an accident, and if so, whether the disabilities and subsé- 
quent death of the insured were solely and directly due to the accident 
independently of ail other causes. With thèse issues, the défendant 
concèdes, we hâve nothing to do, as they were resolved by the verdict 
of the jury in favor of the plaintiff. We are concerned only with the 
question — Whether the plaintiff was precluded from maintaining this 
action in either of her capacities, because of the failure (astonishing 
as it at first appears) to give the insurance company notice of the ac- 
cident until 18 months after its occurrence. 

[ 1 ] The rights involved in this litigation are contractual, and arise 
from an agreement between the parties. This agreement is embodied 
in the policy of insurance. There the insurer undertook to indemnify 
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the insured for the conséquences of accidents, and the insured un- 
dertook to notify the insurer of any accident upon which he would 
make claim for indemnity. The time within which such notice should 
be given was indicated in the policy and was agreed to by the insured. 
The giving of notice within the time stipulated therefor became an 
undertaking on the part of the insured, the performance of which is 
regarded by the law as an absolute condition précèdent to the enf orce- 
ment of the insurer's Uability. 

The provision of the poHcy is as foUows : 

"Written notice must be given the company • • * of any accident or 
Injury for which a clîvim is to be made, * * * within twenty-nne days 
from the date of the accident or injnry, unless the giving of sucli notice with- 
in such time slmll not he reaBoniihhi possible, in which, cvent such notice 
must be so given as soon as rcasonably possible." 

In inserting this provision in the poUcy of insurance, it is évident 
the insurer considered it a substantial feature of the contract and in- 
tended that its liabiHty for indemnities should be conditioned upon 
compliance with it. The law views such provisions as reasonable means 
to be employed by insurance companies in protecting themselves against 
f raudulent claims, and requires that they be complied with in the man- 
ner and within the time agreed upon as a condition précèdent to an 
action on the policy. But under this rule there frequently arise ques- 
tions as to what constitutes compliance with such provisions, and courts 
are called upon to interpret their meaning. So, in this case, it becomes 
necessary to construe the provision in order to détermine whether no- 
tice was given in compliance with its terms. The plaintiiï urges that 
the insured, though be gave no notice of the accident, was excused 
for not complying with the provision because of a mental condition 
occasioned by the accident, which made compHance impossible. On 
the other hand, the défendant contends that the insured was not so ex- 
cused, or, if he was, then the duty of complying with the provision 
devolved upon his wife, or if not upon lier, then upon her nièce, who 
were persons next to the insured and in a measure conversant with the 
contract of insurance and of the insured's undertaking to give notice. 

Thèse contentions, considered with référence to the évidence, raisa 
no new questions of law. The novel feature of the case is in the appli- 
cation of the law to a notice of the unusual character of the one hère 
given 18 months after the accident. 

The manifest object of providing in a contract of accident insur- 
ance for notice to be given within a time, either precisely prescribed 
or generally defined, is to afford the insurer an opportunity promptly 
to inquire into the accident and to take such steps for its protection as 
can only be taken shortly after its occurrence. To attain this end dif- 
férent insurance companies write diflferent provisions in their policies 
according to their varying notions of what is necessary for their pro- 
tection. Some require that the notice shall be given within a specified 
number of days after the accident, others that "immédiate notice" be 
given, and still others that notice be given "as soon as possible," or 
"as soon as reasonably possible." 

Notice within a given number of days is held by some courts, though 
harsh, to be unconditionally binding upon the insured, even though the 
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givîng of such notice be made impossible by the very accident însured 
against. Whiteside v. North American Accident Ins. Ce, 200 N. 
Y.. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696; Roehner v. Knicker- 
bocker Life Ins. Co., 63 N. Y. 160, 164; Heywood v. Maine Mutual 
Accident Ass'n, 85 ' ^e. 289, 27 Atl. 154. Other courts interpret like 
provisions as made by the parties in full contemplation of the possi- 
bility of the insured being rendered incapable of giving the prescribed 
notice by the accident insured against, and follow what now appears 
to be the rule, that, where, because of circumstances surrounding the 
accident, including the mental condition of the insured as a conséquence 
of the accident, the giving of notice within the time specified becomes 
impossible, it will be excused, and notice given within a reasonable 
time after the removal of the obstacle, will be sufficient. 

[2] A discussion of thèse cases appears in a note to Jennings v. 
Brotherhood Accident Co. (44 Colo. 68, 96 Pac. 982) as reported in 
18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109, and in a note to Hilmer 
V. Western Travelers' Accident Ass'n (86 Neb. 285, 125 N. W. 535) 
as reported in 27 L- R. A. (N. S.) 319. As the provision in contro- 
versy does not unconditionally limit the giving of notice to a given 
number of days, some of the cases cited bear upon the question un- 
der discussion only as they show the drift of judicial décision from 
the harsh rule requiring compliance with the provision without re- 
gard to the ability of the insured to comply with it, to the more libéral 
rule that such provisions are made and agreed to in contemplation of 
the impossibility of literal compliance. Other cases cited bear directiy 
upon the matter under discussion, in that they contain judicial in- 
terprétations of the expressions, "immédiate notice," and "notice as 
soon as possible," found in many policies. "Immédiate notice" is not 
construed to mean notice to be instantly given, but is construed to 
rtiean "reasonable notice," or notice to be given within a reasonable 
time. In this regard the défendant concèdes that a provision for "im- 
médiate notice" is identical in point of law with the provision of the 
policy in this case requiring (in the last event) that notice "be given 
as soon as reasonably possible." Poster v. Fidelity, etc., 99 Wis. 447, 
75 N. W. 69, 40 L,. R. A. 833. The légal meaning of both is that no- 
tice shall be given within a reasonable time. What is a reasonable 
time dépends upon the circumstances of the case and upon the reason- 
able opportunity for giving notice which the circumstances afford the 
one upon whom devolves the duty of giving it. 

See Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 346, 347, 
22 Sup. Ct. 833, 46 L. Ed. 1193; Travelers' Ins. Co. v. Nax, 142 Fed. 
653, 73 C. C. A. 649; National Surety Co. v. Western Pacific Ry. 
Co. 200 Fed. 675, 119 C. C. A. 91; People's Mutual Accident Ass'n 
V. Smith, 126 Pa. 317, 17 Atl. 605, 12 Am.^ St. Rep. 870; Lyon v. 
Assur. Co., 46 lowa, 631; Roseberry v. American Ben. Ass'n, 142 
Mo. App. 552, 121 S. W. 785. 

[3] The provision in dispute contains two binding clauses and one 
saving clause. As we construe it, the first requires written notice of 
an accident within twenty-one days from the date of its occurrence. 
By this clause the insured is bound to give notice within the time 
specified, unless, as provided by the saving clause that follows, the 
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giving of notice vvithin that time shall not be reasonably possible. 
In tbat event, the concluding clause binds the insured to give notice 
as soon thereafter as is reasonably possible. In suing on a policy 
containing such a provision, an insured, or his légal représentative, 
bas the burden of showing performance of this condition précèdent. 
He must show that notice was given within twenty-one days, or, fail- 
ing in this, he must excuse his failure by showing that it was not rea- 
sonably possible for him to give notice within that time, and that he 
bas complied with the remaining clause by giving notice as soon there- 
after as was reasonably possible. Whether notice was not given with- 
in the initial limit of twenty-one days because it was not reasonably 
possible, and whether it was given as soon thereafter as was reason- 
ably possible, this being the ultimate limit of the provision, are clear- 
ly questions of fact and ordinarily are questions for the jury. Wheth- 
er such questions are for the jury or the court is determined by fa- 
miliar rules. Travelers' Ins. Co. v. Nax, 142 Fed. 653, 660, 73 C. C. 
A. 649. 

[4] If the facts are not controverted, or, if from proven facts no 
doubtful inferences can be drawn as to the reasonable impossibility 
of the insured giving notice within twenty-one days, or as to wheth- 
er he gave notice as soon thei-eafter as was reasonably possible, then, 
of course, there is nothing to submit to the jury and the court may 
hold as a matter of law that the condition précèdent bas or bas not 
been performed. But, if the facts and circumstances are controvert- 
ed, and are such as to sustain an inference that it was not reasonably 
possible for the insured to give notice within twenty-one days, and 
that the notice thereafter was given as soon as was reasonably pos- 
sible, the question whether the insured has performed the condition 
précèdent to the enforcement of the insurer's liability for indemnity 
is for the jury. The language of Mr. Justice Paxson, in speaking for 
the Suprême Court of Pennsylvania, in People's Mutual Accident 
Ass'n v. Smith, 126 Pa. 317, \7 Atl. 605, 12 Am. St. Rep. 870, is 
peculiarly appropriate to this discussion. He said: 

"A person miglit be so injured as to be physlcally unable to give the notice 
for weeks. Hence it is that such questions are referred to the jury, to say 
whether, uiider aU the circunistance.s, there has beeu an unreasonable delay in 
giving notice." 

See National Surety Co. v. Western Pacific Ry. Co., 200 Fed. 675, 
681, 119 C. C. A. 91; Travelers' Ins. Co. v. Nax, 143 Fed. 653, 73 
C. C. A. 649; Hughes v. Central, etc., 222 Pa. 462, 71 Atl. 923; Ever- 
son v. General, etc., 202 Mass. 169, 88 N. E. 658. (" * * * as 
soon as possible"). 

[5, 6] Applyingthe.se observations to the facts of this case, startling 
as thèse facts are, we shall first inquire whether a right of action on 
the policy by the Personal représentative of the insured was lost by 
the failure of the insured to give notice at any time. This inquiry 
can readily be disposed of. The évidence upon which the jury found 
that injury to the insured and his death were due solely to the ac- 
cident was sufficient to sustain a finding that the accident created a 
mental condition in the insured which made compliance with the pro- 
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vision of the policy impossible. The trial court squarely charged the 
jury, that if they found it was reasonably possible for the insured to 
give notice at any time, the plaintiff could not recover. The verdict 
was for the plaintiff, hence the verdict was a finding that it was 
not reasonably possible for the insured, in view of his mental condi- 
tion, to give notice at any time after the accident. By this finding, 
the insured was excused. 

The next questions are — Whether the undertaking of the insured 
to give notice of the accident devolved upon his wife when he be- 
came incapable of performing it, and whether the court should hâve 
decided that question as a matter of law. 

The défendant contends, upon authority of a stray dictuni in Trav- 
elers; Ins. Co. v. Nax, 142 Fed. 653, 657, 73 C. C. A. 649, that the 
provision of the policy required notice to be given by someone on be- 
half of the insured within the time prescribed, if the insured him- 
self was not able to give the notice. The controlling fact of the Nax 
case was that the insured was in full possession of his faculties for 
a long period after the accident and could hâve given the notice, and 
the point of décision was that being able to give notice, he was bound 
to give it, and that his failure barred recovery on the policy by his 
Personal représentative. Manifestly the Nax case does not rule this 
case. 

The évidence upon which the défendant bases its contention that 
the wife of the insured was bound to give the notice required of him 
is meagre and unsatisfactory. The évidence tends to prove that Johns- 
ton never spoke of his accident Insurance after the accident; that 
Mrs. Johnston knew that her husband carried a policy of accident in- 
surance and that he kept it in a safe deposit box, the key to which 
was accessible ; that she did not know the name of the company which 
issued the policy ; that in September, 1914, about 7 months after the 
accident, there was received in her husband's mail a renewal cer- 
tificate in the form of a receipt for a renewal premium of $40.00, 
then due on the policy; that, accepting this certificate as a notice as 
well as a receipt, Mrs. Johnston sent her check for $40.00 to the In- 
surance company, enclosed in a letter showing that the check was in 
payment of a premium on the policy in suit ; that the letter and check 
had been written by her nièce and that she signed them at her request ; 
and that she was wholly ignorant of the terms and conditions of the 
policy until after her husband's death, when she found the policy and 
promptly gave notice of the accident. 

From this testimony, it was possible for the jury to find two facts, 
first, that Mrs. Johnston knew of the existence of the policy, and sec- 
ond, that she was ignorant of its terms. The triai court refused to 
find as a matter of law that Mrs. Johnston knew the terms of the 
policy, and refused to hold, therefore, that she was bound by the un- 
dertaking of her husband to give notice of the accident, as a condition 
précèdent to her action on the policy. What the court did was to 
leave the question of Mrs. Johnston's knowledge of the terms of the 
policy to the jury, under instructions that if they found that she knew 
the terms of the policy in the life time of her husband, it was her 
duty to give the notice, and failing so to do, she could not recover. 
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The jury rendered a verdict for Mrs. Johnston as executrix of her 
husband's will, which was a finding that she did not know the terms 
of the poHcy. Clearly no duty devolved upon the wife to perform an 
undertaking of her husband to which she was not a party and of which 
she was ignorant. Assuming without deciding, that such a duty de- 
volved upon her had she knowledge of her husband's undertaking, the 
finding by the jury that she had no such knowledge, disposed of any 
question of her duty and left her free to maintain this action. 

The contention that the action was barred because the nièce failed 
to give the notice which the policy required of the insured, is no 
stronger than the case made against the wife ; for, while the évidence 
showed that the nièce had a wider knowledge of the business afïairs 
of the insured, it was sufficient for the jury to find that she also was 
ignorant of the terms of the policy. 

In showing knowledge of the terms of the policy on the part of the 
wife and the nièce, the défendant laid stress, with no little force, upon 
a phrase appearing in the renewal certificate received after the ac- 
cident. In this certificate were printed in conspicuous type the words 
— "Notify the Company at Once in Event of Accident." This direc- 
tion to the insured, coming it is assumed within the observation of the 
wife and nièce, is persuasive of the defendant's contention that they 
were thereby substantially informed of the terms of the policy, yet, 
opposed to this évidence, there was the testimony of the wife and nièce 
that they were ignorant of its terms, and the jury, by accepting, recon- 
ciling or disregarding the testimony as they chose, found that the 
wife and nièce did not know the terms of the policy. 

The finding of the jury was in effcct, that it was not reasonably pos- 
sible for the insured to give notice of the accident because of his men- 
tal incapacity occasioned by the accident ; and that it was not reason- 
ably possible for the wife and nicce to give notice for him, because of 
their ignorance of the rcquirement until after his death, when, the 
obstacle of their ignorance being removed, notice was given as soon 
as reasonably possible. This finding was upon a question which the 
court could not avoid submitting and was sustained by one view of 
the évidence. It is not within our province to say that the finding was 
wrong. It, therefore, concluded the défendant. 

The judgment below is affirmed. 

McPHERSON, Circuit Judge (dissenting). I agrée with nearly ail 
that has been so we!l said by Judge WOOLLEY, but I regret to find 
myself obliged to disagree at a vital point. In my opinion the Com- 
pany was entitled to binding instructions, for the reason that the wife 
and the nièce should be conclusively charged with knowledge of the 
company's provision for notice, and should bear the conséquence of 
their failure to comply until nearly a year thereafter. The insured 
was injured in February, 1914; in September his wife and his nièce 
received and read the company's letter concerning the renewal of the 
policy, the letter bearing the words in large type "Notify the Com- 
pany at Once in Event of Accident," and they acted on the letter by 
paying the premium and thus extending the policy for another year. 
The insured did not die until August 30, 1915, but no notice of the 
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accident was given until September 4, a year and a half after the fall, 
and almost a year after the wife and the nièce had learned that prompt 
iiotice of the injury was required. I do not see how a court could 
permit a jury to find that they did not know the contents of the letter, 
when concededly they opened it and read it and sent a check to the 
Company in compHance with its contents, even referring to the policy 
by its number and the name of the insured. Those who receive and 
act upon a writing must be held to know its terms, just as a man cannot 
be allowed to say that he looked, but did not see a train, although he 
stepped directly in front of a moving car. 

Moreover, no one can doubt that the wife and the nièce had a right 
to make the payment, although they were assuming to act for the in- 
sured without his express authority, and no one can doubt that they 
would hâve been justified also in giving notice of the accident on his 
behalf. The closeness of the family relation is a sufficient reason, 
coupled with his inability to act for himself. But if the wife and the 
nièce had thèse implied rights, I think they were impliedly bound to 
discharge the corresponding duties. If they stood in the shoes of the 
insured, and were protecting the interest that he could not protect for 
himself, why were they not bound by the same duty that would hâve 
bound him — of course so far only as their actual or presumed knowl- 
edge extended? In a word, the évidence seems to me conclusive that 
they knew what was conspicuously before their eyes, and since they 
knew it I think they were bound to act thereon. No doubt they had 
a reasonable time to act after the knowledge reached them, but under 
the facts of this case a year is not reasonable, and I think the court 
should hâve said so as a matter of law. 
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(Circuit Court of Appeals, Ninth Circuit. November 19, 1917.) 

No. 2593. 

1. Banks and Banking i3=381 — Repayment dp Loans — Acceptancb pv 

Bank's Stock. 

A banlv, althougli vvitliout power to purchase its own stoclc, may lawful- 
ly accept sucli stoclc iu repayiueut of a loan whicli tlie directors deem 
preearious. 

2. Banks and Banking €=>54(2) — Illégal Bukciiase of Stock — Liabilitï 

or DiKBCTORS. 

Evidence hcld iiisufticient to establisli tlie good faith of tlie directors 
of a bailli aud exonerate tbem frora persoiial liability for misappro- 
priating the bank's funds, vvhere, altliougli it was witliout power under 
its charter to purchase its own stoclî, its fuuds were in fact used, al- 
though indirectly, to pay for the stock of a stockholder. 

3. Banks and Banking <S=354(2) — Misappbopriation of Funds — Pubchase 

01' Stock from Capital. 

A writing by, whtch a member of a partnership, whose business was 
taken over by a newly organized bank, agreed to take stock in the bank 
for his share of the firm's assets, held to bind him as a stockholder, and 
a transaction by whicl» he was paid cash in lieu of the stock, after he had 
served as cashter of the bank and knew that he was carried on the 

^saFor other cases see same topic & KEY-NUMBER in ail Eey-Numbered Digesta & Indexes 
•Rehearing denied February 11, 191S. 
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books as a stocldiolder, held an illégal diversion of tKe funds of the 
bank, whlcb a subséquent receiver was entltled to hâve set aslde. 
i. Banks and Banking iS=377(4) — Liability of Dibectobs — Adverse Intek- 
Esr in Transaction. 

The reeeivei- of au insolvent bank held entitled to recover from the 
directors damages sustained by the bank by reason of tlie purchase from 
a partnershlp, of which two of the directors vvere members. at face value, 
of assets which proved to be worthless, and which were kuown by the 
directors at the time to be of doubtful value. 

5. Banks and Banking <S=>54(2) — Liability or Directors — Misappbopria- 

TiON OF Funds. 

The payment by a banli of accrued Interest on notes purchased from 
a partnershlp, not larovided for by the written contract between the 
parties, held an Illégal diversion of the funds of the bank, for wliich the 
directors partlclpating were liable. 

6. Banks and Bankng iS=>54(2) — Liability of Directors — Misappbopria- 

TioN OF Funds. 

A bank bougbt stock of another bank, and at the same time gave an 
option to another to purchase the stock within a year at the same price. 
At the end of the year the option was exercised by the holder and an- 
other, both of whom were then directors, and with the concurrence of 
tlie other directors the stock was transferred to thera without the pay- 
ment of any Interest to the bank, which in the meantinie liad received no 
dividcnds on the stock. Held, that ail the directors participating were 
liable to the receiver of the l)ank for légal interest on tlie investment so 
carried by it for the sole beneflt of the purchasing directors. 

Appeal from the District Cotut of the United States for the Fourth 
Division of the Territory of Ala,ska ; F. E. Fuller, Judge. 

Suit in eqtiity by F. G, Noyés, as receiver of the Washington-Alaska 
Bank, against R. C. Wood, John L. McGinn, Roy Brumbaugh, J. A. 
Jesson, James W. Hill, E. R. Peoples, J. A. Healey, John A. Clark, 
and George Preston. Heard on cros.s-appeal by the receiver. Decree 
modified. 

For prior opinion on défendants' appeal, see 245 Fed. 46, C. C. 

A. . 

Fernand 'De Journel, of San Francisco, Cal., and O. E- Rider, of 
Vinita, 0kl., for appellant. 

John L. McGinn and A. R. Heilig, both of Fairbanks, Alaska (Met- 
son, Drew & Mackenzie, Curtis Hillyer, Chas. J. Heggerty, and E. H. 
Ryan, ail oî San Francisco, Cal., of counsel), for appellees. 

Before GIEBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is a cross-appeal ; the original appeal 
being No. 2528, Jesson et al. v. Noyés, as Receiver of the Washington- 
Alaska Bank, reported in 245 Fed. 46, C. C. A. , to which 

référence may be had for the gênerai nature of the suit. By this 
appeal the receiver asks review of certain findings and conclusions 
made by the lower court in respect to the purchase of certain shares 
of bank stock, referred to as the Strandberg, Johnson, and McGinn 
stock, respectively, and also challenges the accuracy of certain con- 
clusions of law and of the decree made upon the facts as found. 

The substance of the finding of the court with relation to the pur- 
chases of the stock referred to' is as f oUows : 

ie=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dieests & Indexes 
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The board of directors of the bank required monthly statements 
showing the condition of the bank, and on July 13, 1908, considered 
refunding to those who wished to give up their stock, and tliereafter 
numerous surrenders were made by stockholders. Stock taken back 
by the bank was charged to treasury stock. On November 18, 1908, 
the stock of Strandberg Bros., 100 shares, Emma Strandberg, 10 
shares, and Johnson, 10 shares, of an aggregate par value of $12,000, 
was taken up by the bank in part payment of a loan of $15,0(X) that the 
bank had previously made to the iirm of Strandberg & Johnson. 
The bank was also paid at that time $4,000 in cash on account of the 
loan. The court regarded this transaction as the taking of stock for a 
pre-existing debt rather than as a purchase of stock by the directors, 
and held that when the transaction was had the directors acted in good 
faith and in the beHef that the loan to Strandberg was precarious. 

McGinn owned 100 shares of stock, of the par value of $10,000, and 
on October 13, 1910, demanded the right to inspect the books of the 
bank, and threatened that, unless he was given such right immediate- 
ly, he would apply for an order permitting the examination and for 
the appointment of a receiver. The court found that the directors, 
fearing that the information obtained by an investigation would be 
used by McGinn in promoting the interests of a rival bank, and that 
if litigation were started it would impair confidence, authorized the 
cashier to lend a purchaser enough money to pay for McGinn's stock ; 
that one of the directors said that he had a purchaser who would buy 
the stock for $6,000, but that the money would bave to be borrowed ; 
that, the matter being urgent, the cashier bought the stock in bis own 
name, and gave his note to the bank for the purchase price thereof, 
and paid to McGinn $6,000, the proceeds of the note, for 100 shares 
of stock; that thereafter, about October 25, 1910, the cashier, without 
the knowledge of the directors, cancelcd the note, charging the amount 
thereof to the bank, and surrendered it to the bank; and that there- 
after the bank held the stock as treasury stock. 

The court found generally that, when stock vi'as taken back by the 
bank, the amount paid was either turned over in cash or notes held 
by the bank or canceled and surrendered by the stockholders, that 
there was no surplus or undivided profit against which the account 
côuld be charged, and that the directors acquiesced in the stock sur- 
renders, and in some instances expressly approved the same. The 
court exonerated Jesson, Hill, and Peoples of ail liability connected 
with the purchase of the Strandberg and Johnson stock, and dismissed 
the appellant's action with relation thereto, and also appellant's action 
for recovery against the appellees Jesson, Brumbaugh, Clark, Healey, 
and Preston, directors at the time of the purchase of the McGinn 
stock. 

The évidence upon which the findings rest shows that on November 
5, 1908, the executive committee of the bank agreed to lend Strand- 
berg Bros. $15,000 on the security of 110 shares in the Fairbanks 
Banking Company and notes aggregating $2,500. The directors ap- 
proved this résolve on November 12, 1908. Strandberg and Strand- 
berg Bros, and Johnson made a note to the bank for $17,050, dated 
November 5, 1908, due May 31, 1909, and $15,000 as the proceeds of 
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the note were credited to Strandberg Bros, and Johnson, and the stock 
placed as collatéral. It does not appear definitely what day the note 
was executed, but it would seem to bave been about November 12th, 
or about six days before the executive committee discussed the matter 
of taking over the Strandberg stock, with a view of applying the pro- 
ceeds to take up the loan of Strandberg Bros. On November 19th 
the stock was taken up, $4,000 was paid, and the note canceled and 
surrendered, and the stock was charged to the treasury stock account, 
and the deposit account of Strandberg Bros, and Johnson was credited 
with $15,000, which the court finds "subsequently was withdrawn by 
them." Afterwards, November 25th, the deposit account of Emma 
Strandberg was credited with $1,000, par value of her stock, and her 
10 shares were canceled, charged to treasury stock, and the amount so 
credited to her account was by her subsequently withdrawn. 
The history of the surrender of the McGinn stock is as f oUows : 
Prior to October 12, 1910, McGinn, who had been a director of the 
Washington-Alaska Bank, formerly the Fairbanks Banking Company, 
and an attorney for the bank, notified the vice président and manager 
that he intended to examine the aflfairs of the bank and would sell his 
stock for $6,000. The court found that McGinn, who was at that time 
an owner in the First National Bank, a rival of the Washington-Alaska 
Bank, threatened the ofiicers of the Washington-Alaska Bank by tell- 
ing them that an exainination would disclose matters which would be 
of advantage to the First National Bank and harmful to the Washing- 
ton-Alaska Bank, and that this threat alarmed the directors of the 
Washington-Alaska Bank, and that thereupon the transaction referred 
to was entered upon. The court finds that thèse matters were told to 
the directors and at a meeting of October 12, 1910, the directors au- 
thorized a loan "to the party to whom McGinn would sell and retain 
the stock in the bank as collatéral," and that, if necessary to prevent 
action by McGinn, the cashier, Hawkins, should be loaned the money 
to pay for the McGinn stock, and the stock should be held as collatéral 
for the loan ; that when the prospective purchaser could be communi- 
cated with a new loan could be made to him and the stock issued to 
such purchaser and be held by the bank as collatéral security for such 
new loan. The cashier borrowed $6,000, bought the stock, made his 
note to the bank, and thereafter canceled his note and returned the 
stock to the bank without any knowledge on the part of any of the di- 
rectors until after the bank was closed. It is found that the directors 
acted in good faith in this matter and believed, when they bought the 
stock, that it was worth more than $6,000, and that if McGinn had 
been permitted the right claimed by him as a stockholder, and exami- 
nation of the bank had foUowed, irréparable damage would hâve en- 
sued. 

The Strandberg stock transaction is not clear to us, and the briefs 
of counsel on the respective sides tell us that the évidence of the book- 
keeping of the matter is indefinite. If the lower court was right in 
finding that the deposit of $15,000 to the crédit of Strandberg Bros, 
and Johnson was subsequently withdrawn by them, it would seem that 
they received that sum from the funds of the bank and also their can- 
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celed note for $15,000, withotit considération other than the stock 
which they turned over of the value of $11,000 and $4,000, which tbey 
paid in cash, the question then occurs : Why, if, as appellee contends, 
the object of the purchase by the bank was to cancel the debt due by 
Strandberg Bros, and Johnson, was the $15,000 put to their crédit, and 
why were they allowed to draw it out? If the stock was charged, as 
it was apparently, to treasury stock, the cash ought to hâve been 
charged to cash. The cancellation of the note would require that the 
loan account should be balanced by a crédit thereto; but, again, if the 
stock sale and the cash took up the loan, yet the $15,000 was with- 
drawn, it is hard to see what benefit accrued to the bank. Appellee 
argues that the statement just referred to which appears in the record 
is evidently a mistake, and argues that when the amount of $15,000 
was credited to the Strandberg account the deposit account must bave 
been charged with the amount in payment of the outstanding note, and 
that on the surrender of the stock the bills receivable account must 
hâve been credited with $11,000 and the treasury stock account charged 
with $11,000, and the bills receivable account credited with $4,000 cash 
and the cash account charged with $4,000. 

[1] If the position of appellant is correct, the transaction discloses 
glaring wrongdoing, while if appellees' solution is right the court was 
justified in concluding that the directors acted in good faith and in the 
belief that it was a proper way to protect the bank as against what 
they looked upon as a precarious loan. But in the absence of definitc 
évidence to demonstrate clearly that the appellant's inferences are 
Sound, we must hold that the proof fails to overthrow the conclusion 
of fact which accords with the presumption of integrity, and not 
chicanery, on the part of those in charge of the afïairs of the bank. 
Good faith and honesty being therefore presumed, the transaction 
became one where the bank received its own stock in payment of a 
secured debt owing to it, the directors believing the taking to be rea- 
sonably necessary to prevent loss. To this we believe there was no 
légal objection, notwithstanding the fact that the corporation had no 
power to purchase its own shares. 7 R. C. L. 533 ; Barto v. Nix, 15 
Wash. 563, 46 Pac. 1033. 

[2] But we find ourselves unable to sustain the view of the Dis- 
trict Court upholding the validity of the McGinn stock transaction. 
It would seem that the statement of the director to bis codirector that 
he had in mind a prospective purchaser for the stock, whose name was 
not disclosed, and who would hâve to make a loan at the bank in 
order to enable him to purchase the stock, should hâve aroused enough 
interest to call for the name of the person who would buy. But, how- 
ever that may be, the cashier was authorized to borrow enough of the 
bank's funds to pay for the stock and to hold the same as collatéral 
until the prospective purchaser could be reached. It may be that the 
transaction finds sufficient explanation in the appréhension then felt 
that, unless action of the character had was taken, ruin would face 
the bank. But that does not dispose of the unexplained omission oî 
the directors after the stock was acquired to inquire whether the trans- 
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action ever was carried out by a sale through the cashier and the bank 
relieved of the conséquences of having purchased its own stock in the 
market. We décline to say that directors of a bank, who had been 
purchasing stock from time to time, can put their corporation in such 
a position, and after refraining from making any inquiry of the cashier, 
whom they had elected to hold the stock, as to whether he had carried 
out their directions, and delivered the stock to the expected buyer and 
canceled the loan made to himself, can escape liability for their nég- 
ligence, upon the ground that no information was given to them that 
the cashier had not transferred the stock to, and taken the note of , the 
undisclosed unknown purchaser. As we look at the transaction, the 
only considération moving to McGinn was the money of the bank, and 
when the cashier turned the stock over to the bank and canceled his 
own note he was but completing the transaction authorized by the di- 
rectors and for which they must be held liable. Jesson et al. v. Noyés, 

245 Fed. 46, C. C. A. ; In re S. P. Smith Lumber Co. (D. C.) 

132 Fed. 618; Devlin v. Moore (Or.) 130 Pac. 46; Thompson v. Reno 
Savings Bank, 19 Nev. 103, 7 Pac. 68, 3 Am. St. Rep. 797 ; Tolman v. 
N. M. & D. Mica Co., 4 Dak. 4, 22 N. W. 505. 

[3] The next question involves the purchase of stock from appellee 
Wood. The substance of the pertinent findings is as follows : Before 
January 21, 1908, subscriptions for capital stock in the Washington- 
Alaska Bank were circulated. E. T. Barnette, who was then a partner, 
subscribed for 220 shares for Wood. At a meeting of the stockhold- 
ers of the Fairbanks Banking Company in March, 1908, the matter of 
taking over the property of the Fairbanks Company, a partnership, 
was discussed, and on March 12th, at a meeting of the subscribers 
to the capital stock, Wood and others were treated as stockholders. 
Wood was not présent, but was notified of the resuit of the meeting. 
On March 16, 1908, an agreement was made by the corporation and 
the partnership fixing values of resources to be turned over to, and 
amounts of liabilities to be assumed by, the corporation, and the shares 
to be issued to Wood. In the agreement, Wood, Barnette, and Hill 
agreed to accept the stock of the corporation at its par value for the 
amount of assets in excess of said liabilities. Wood, though not prés- 
ent, was advised bf thèse matters, and before he returned to Fairbanks 
oÉfered to sell his corporation stock and take in payment therefor part 
cash and a note to be secured by the stock as collatéral. Wood re- 
turned to Fairbanks in April, 1908, and signed the agreement hereto- 
fore referred to, whereby he agreed to take stock for his share of the 
assets of the partnership transferred to the corporation in excess of 
the liabilities thereof. Wood was elected cashier of the corporation, 
and acted as cashier from March 16 u-ntil June 30, 1908. He then 
<lemanded $13,000 as the amount tof his interest in the partnership 
assets, and a certificate for 130 shares of the capital stock of the bank, 
of the par value of $13,000, was written up in the name of Wood, but 
was never detached from the stockbook, and was carried as outstand- 
ing stock from March 16 to June 30, 1908. On June 30th Wbod ac- 
cepted a certificate of deposit for $13,000 in lieu of the stock, and on 
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that day the shares of capital stock standing in Wood's name were 
charged to treasury stock on the books of the bank, and Wood after- 
wards drew out in cash from the funds of the bank the $13,000. 

Upon thèse facts the court held that the appellees Jesson, Hill, and 
Wood were not hable to the receiver for the purchase of the $13,000 
of stock. In summing up the testimony upon which the court made 
the findings stated above, the judge emphasized the testimony of Wood 
to the effect that it was distinctly understood between him and the 
directors, at the time he signed the agreement with the corporation, 
that he should hâve the right to take cash, instead of the par value of 
the shares subscribed for, on July Ist, and the court vi^as of opinion 
that, whatever the liability of Wood may hâve been under the written 
agreement of March 16th, the agreement having been fully executed 
in accordance with what was then the understanding of ail the par- 
ties thereto, and cash in lieu of stock having been delivered to Wood, 
the receiver could not set aside the executed contract and en force the 
terms of the written contract, although the written contract is found 
to be at variance in some respects with that exactly carried out by the 
parties. But we find that such a conclusion does not properly follow 
from the facts. In our opinion, Wood was a subscriber for the cap- 
ital stJock of the bank ; he elected to take stock for his share of part- 
nership assets, and acted as a stockholder, well knowing that stock was 
issued to him and carried on the books of the bank as outstanding 
shares. The directors also knew of thèse things, and the transaction 
of taking back the stock was separate from the transfer under the 
written contract, and was a division of the capital of the bank among 
the stockholders on a payment therefor out of the money of the de- 
positors of the bank. 

[4] Appellant also asks judgment against the appellees Jesson, Hill, 
and Wood jointly and severally for the purchase from the partnership 
of $69,909.94 of past-due and worthless notes, and particularly spéci- 
fies certain notes by the Tanana Electric Company, aggregating $27,- 
997.38, and also certain notes, aggregating $12,860.61, which the part- 
nership had carried as "doubtful accounts." In the writteri agreement 
entered into between the partnership and the corporation at the time 
of the transfer, the bank assumed the liabilities of the partnership, in- 
cluding an obligation of $252,000 to the partners individually, in con- 
sidération of the transfer to the bank of the partnership assets. Part 
of thèse assets were specified loans and discounts, together with notes 
past due and accepted at face value, but which were found by the court 
to be "unpaid and uncollectible." Hill and Wood, appellees, together 
with Barnette, composed the partnership, and when the bank was or- 
ganized Barnette became président, Hill vice président, and Wood 
cashier, and thèse three were officers when the written agreement of 
transfer was made, and Jesson was a member of the board of directors. 
The court found that two past-due notes, made by the Tanana Electric 
Company in the sum of $27,997.38, depended for their value upon the 
existence of an alleged guaranty of the Scandinavian-American Bank 
to make advancements sufficient to cover the same, but that in fact 
there was no guaranty, and the claim therefor had been repudiated by 
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the Scandinavian-American Bank before the note was accepted by 
th(; board of directors of the bank, and that the "répudiation" was 
known to the members of the board of directors. It was found that, 
of the notes accepted from the partnership and paid for by the cor- 
poration, there were charged by the partnership on its bocks on De- 
cember 31, 1907, "doubtful accounts" for $22,979.99, and that the 
"doubtful accounts" were then depreciated on the books to the extent 
of 33% per cent, thereof , and the notes were accepted by the corpora- 
tion at $22,979.99, but that of this sum $12,869.61 was unpaid and un- 
collectible, and that when thèse past-due notes were accepted and paid 
for, including the notes of the Tanana Electric Company, certain of 
the directors, including Hill, Jesson, and Wood, cashier, gave their 
cbnsent with full knowledge of ail the facts, and that Hill and Wood 
were also members of the partnership with which the corporation con- 
tracted respecting the matters, and were personally interested ad- 
versely to the corporation. 

Upon thèse facts Jesson, Hill, and Wood were held not liable to 
the receiver for the purchase of thèse notes, because the contract for 
taking over had been fuUy executed, and also because under the stat- 
utes of Nevada the corporation was authorized to issue stock for labor 
donc, or personal property, or real estate, and in the absence of fraud 
in the transaction the judgment of the directors as to the value of such 
labor, property, and real estate necessarily should be conclusive. But 
in our judginent the question which called for décision was whether 
the receiver of the bank could recover damages which the bank had 
sustained on account of the négligence and mismanagement of its offi- 
cers and agents. And upon the real point involved the law is estab- 
lished that, wherever there is a personal interest in a director which is 
adverse to that of the bank, the situation calls for the utmost fairness 
and good faith in guarding the interest of the bank. Stearns v. Law- 
rence, 83 Fed. 738, 28 C. C. A. 66; Coddington v. Canaday, 157 Ind. 
243, 61 N. E. 567. In the light of the findings of fact of knowledge, 
we can find no sound principle upon which the conclusion of the court 
can be upheld. 

[5] Appellant asks judgment against the appellees Jesson, Hill, and 
Wood for $39,642.81, paid to the partnership as accrued interest on 
notes purchased from it by the corporation, Fairbanks Banking Com- 
pany. This transaction appears to hâve been as follows: Under a 
written agreement between the partnership and the bank there was 
transferred to the corporation loans and discounts aggregating $353,- 
842.54. In the loans and discounts is a list of notes with a schedùle 
attached to the contract referred to. In the agreement the partners, as 
parties of the first part, assigned thèse scheduled outstanding loans 
and discounts, together with mortgages to secure the same, and agreed 
to transfer ail to the corporation. The partnership failed in December, 
1907, and trustées for it were appointed. In January, 1908, certain 
proposed incorporators had a meeting with a view to organizing a cor- 
poration to take over the business of the partnership, and in due time 
a plan was adopted by the proposed organizers. The scheme recom- 
mended by the committee was the acceptance of the partnership prop- 
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erty on a basis of $288,000 in excess of its liabilitîes, and tliat ail inter- 
est on existing loans as of December 19, 1907, be computed to February 
15, 1908, and the amount of such accrued interest be placed to the 
crédit of the old institution on the books of the new corporation, to be 
payable before December 31, 1908. This was agreed to, and after- 
wards, on January 21, 1908, the Fairbanks Banking Company, a cor- 
poration, was organized, and on February 8th thereafter the subscrib- 
ers to the capital stock met and elected a board of directors, to serve 
until the articles of incorporation could be received from Nevada. 
After the articles had come, in March, 1908, the board resolved that 
the taking over of the property of the partnership, Fairbanks Banking 
Company, be left to the board of directors. On A'Iarch 12th the board 
adopted certain resolutions, except that the resolutions providing for 
the payment of accrued interest up to February 15, 1908, was amended 
so as to read "March 15, 1908." On March 16th the written agreement 
referring to the liabilities was entered into, in which the value of the 
assets of the partnership in excess of its liabilities was reduced from 
$288,000 to $252,000, but no provision was made therein for the pay- 
ment of accrued interest. Afterwards papers were prepared and 
agreements signed by Barnette and Hill, two members of the partner- 
ship, and by the corporation, through its président and secretary. In 
April, 1908, Wood, the remaining partner, signed the agreement, 
"knowing that it did not provide for the payment of said accrued in- 
terest." On March 23, 1908, accrued interest was computed to March 
15th of that year, amounting to $39,642.81, which was placed to the 
crédit of the partners and subsequently paid to them in cash. At this 
time Hill, appellee, was vice président of the corporation and a mem- 
ber of the executive committee, Wood was cashier, and Jesson was a 
member of the board of directors. The court also finds that ail con- 
sented to what was donc, and that Hill and Wood, as members of the 
partnership, were personally interested adversely to the corporation. 
Upcn substantially thèse facts the court held that Jesson, Hill, and 
Wood were not liable to appellant for the allowance of the accrued in- 
terest, and dismissed appellant's action therefor. 

We believe the payment to the partners of the $39,642.81 as accrued 
interest was wholly without right as against the rights of those repre- 
sented by the receiver. In the proposed reorganization interest was to 
be computed on existing loans to February 15, 1908, as was the pro- 
posai for acceptance of notes and properties at a value of $288,000 in 
excess of liabilities ; but when incorporation was had the shareholders 
turned the matter of taking over the property of the partnership to 
the board of directors, and the board approved the resolution of the 
stockholders with the change that accrued interest should be paid up 
to March 15, 1908. Thereafter, when the written agreement was pre- 
pared by the executive committee, no référence was made therein to 
allowance of any accrued interest, but the excess of assets over liabili- 
ties was reduced from $288,000 to $252,000. The written agreement of 
March 16, 1908, betwecn the partnership and the corporation, express- 
ly transferred ail loans and discounts as appearing in the schedule to 
the corporation, and contained this language : 
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"The Intention of this agreement being to place the party of the second part 
In the shoes of tUe parties of the Urst part * ♦ * as to ail properties 
herelnbefore mentioned and specifîed." 

By the sale of the notes ail right to accruuig and accrued interest 
passed to the corporation, and the action of the directors in paying the 
item of interest was against the written agreement with the partnership 
artd in effect became a diversion not to be countenanced. Briggs v. 
Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662; Michie on 
Banks and Banking, 296, 297. It appears that $7,500, included as paid 
for accrued interest was never collected by the bank from borrowers. 
This payment constituted a deliberate depletion of the funds of the 
bank. 

[6] Appellant asks for a reversai of the action of the lower court in 
denying him a recovery against appellees Jesson, Wood, McGinn, and 
Brumbaugh jointly and severally for one year's interest upon the 
amount of funds of the bank which were invested in the capital stock 
of the First National Bank. The substance of the findings in the mat- 
ter was as f oUows : 

In May, 1909, the Fairbanks Banking Company and the Washing- 
ton-Alaska Bank of Washington each bought one-half of the capital 
stock of the First National Bank of P'airbanks, Alaska, for which 
each paid $62,500. The stock was owned until May 4, 1910, when the 
Fairbanks Banking Company sold and delivered ail such stock to the 
appellees herein, Wood and AlcGinn, for $125,000. When the banks 
bought the stock, they gave to Wood an option to purchase the same 
on or before June 1, 1910, for $125,000, and the sale to Wood and 
McGinn was made in pursuance of such option. Neither of the banks 
received any dividend on the stock wdiile it was owned and held by 
them ; nor did Wood and McGinn pay any interest upon the money 
invested in the stock. When the sale to McGinn was made, the ap- 
pellees, Jesson, Wood, McGinn, and Brumbaugh, were officers and 
directors of the Fairbanks Banking Company, and each agreed to the 
sale on the terms above stated. The Fairbanks Banking Company 
was the successor of the partnership of Barnette, Hill and Wood, 
which had done business under the partnership name of Fairbanks 
Banking Company. On September 14, 1909, the Fairbanks Banking 
Company, a corporation, bought the entire capital stock of the Wash- 
ington-Alaska Bank of W^ashington, and thereafter, on October 1, 
1910, the Fairbanks Banking Company took over the assets of the 
Washington-Alaska Bank and agreed to pay its liabilities, and there- 
upon the Washington-Alaska Bank ceased' to do business and the 
Fairbanks Banking Company changed its name to the Washington- 
Alaska Bank of Nevada, now in the hands of the receiver, who is the 
appellant herein. 

It appears, then, that the Fairbanks Banking Company invested in 
the stock of the First National Bank out of its own funds $62,500, 
and thereafter invested $250,000 in buying the entire capital stock 
of its co-owners, the Washington-Alaska Bank of Washington. Nat- 
urally, the Fairbanks Banking Company should hâve received some 
interest on its investment by way of profits of the First National 
247 F.— 6 
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Bank during the year of such investment; and it would also seem 
that, as the sole stockholder of its co-owner, the Washington-Alaska 
Bank of Washington, it should also hâve received some dividend upon 
the $62,500 invested by that bank. But no profit appears to hâve 
corne from the investment unless it should be held that, when the 
Fairbanks Banking Company took over the Washington-Alaska Bank, 
it acquired as a part of the assets of the last-named bank a right to 
interest on the $62,500, which had been invested by the Washington- 
Alaska Bank of Washington in the stock. It is admitted that the pur- 
chase of the stock and the option were not the acts of the same officers 
who later on concluded the sale of the shares to Wood and McGinn, 
but it is found that Wood and McGinn, défendants hère, as officers, 
ratified the entire transaction when they agreed, as they did, that the 
sale should be made in pursuance of the option. The option gave to 
Wood the right at any time within a year to take up the stock at the 
same price paid for it by the bank. Inasmuch as the bank carried the 
investment until just before the option expired, without having re- 
ceived a dividend on the stock or any interest on the investment, the 
most reasonable inference is that the bank in its purchase acted for 
the benefit of those who had the right to avail themselves of the option, 
and that the défendants, appellees, Jesson, Wood, McGinn, and Brum- 
baugh, by consent to the sale on the terms specified in the option, rati- 
fied the action of the bank in carrying the investment for the benefit 
of the optionees without cost to them. Thus the transaction became 
one where the directors and officers of the bank knowingly failed to 
guard the interests of the corporation and preferred to serve the Per- 
sonal interests of certain directors. The légal conséquences must be 
that ail directly involved became liable for the loss of interest on 
the money invested at the légal rate prevailing in Alaska. Wardell v. 
Railroad Ce, 103 U. S- 651, 26 L. Ed. 509; Bosworth v. Allen, 
168 N. Y. 157, 61 N. E. 163, 55 L. R. A. 751, 85 Am. St. Rep. 667. 
The decree of the lower court is o'rdered corrected in the particu- 
lars hereinafter referred to, to conform with the views which we hâve 
expressed, so that, in addition to the relief therein granted to the re- 
ceiver, he may hâve a decree in his favor: (1) Against the appellees 
John A. Jesson, John A. Clark, and J. A. Healey, jointly and sev- 
erally, on the purchase of the stock of Johri L. McGinn, with inter- 
est from October 13, 1910, $6,000 (2) Against appellees John A. 
Jesson, James W. Hill, and R. C. Wood, jointly and severally, on 
the purchase of the stock of R. C. Wood, with interest from June 
30, 1908, $13,000. (3) Against the appellees John A. Jesson, James 
W. Hill, and R. C. Wood, jointly and severally, for the purchase 
of the worthless Tanana Electric Company notes from Fairbanks 
Banking Company, a partnership, with interest thereon from March 
16, 1908, $27,997.38. (4) Against the appellees John A. Jesson, 
James W. Hill, and R. C. Wood, jointly and severally, for the pur- 
chase of other worthless notes from the Fairbanks Banking Com- 
pany, a partnership, with interest thereon from March 16, 1908, 
$41.911.56. (5) Against appellees John A. Jesson, James W. Hill, 
and R. C. Wood, jointly and severally, for paying to Fairbanks Bank- 
ing Company, a partnership, accrued interest on notes purchased from 
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ît, with înterest thereon from March 16, 1908, $39,642.81. (6) Against 
appellees John A. Jesson, R. C. Wood, John L. McGinn, and Ray 
Brumbaugh, jointly and severally, for one year's interest upon the 
amount invested in the capital stock of the First National Bank, on 
account of the sale of said stock to John L. McGinn and R. C. Wood, 
with interest thereon frona May 4, 1910, $10,000. 



N0YB:S V. WOOD. • 

(Circuit Court of Appeals, Nlnth Circuit. November 19, 191T.) 

No. 2594. 

Aîppeal from the District Court of the Unltecl States for the Fourth Divi- 
sion of the Territory of Alaska ; F. E. Fuller, Judge. 

Suit In equlty by F. G, Noyés, as reeelver of the Washington-Alaska Bank, 
against E. O. Wood. Decree for défendant, and complalnant appeals. Ee- 
Tersed. 

O. L. Elder, of Vlnlta, 0kl., and Fernand De Journel, of San Francisco, Cal., 
for appellant 

John L. McGinn and A. E, Hellig, both of Fairbanks, Alaska (Metson, 
Drew & Mackenzle and Curtis Hillyer, ail of San Francisco, Cal., of coun- 
sel), for appellee. 

Before GILBERT, ROSS, and HUNÏ, Circuit Judges. 

HUNT, Circuit Judge. This is a suit by the reeelver of the Washington- 
Alaska Bank to recover $13,000, alleged to hâve been wrongfuUy obtalned by 
appellee Wood. ïhe District Court made findings of fact and drew certain 
conclusions of law, which resulted in a decree against recovery by the re- 
eelver. ïhe reeelver appeals. 

Ko question of the accuracy of the tacts as fouud arises, but the reeelver 
contends that the conclusions of law are erroneous. Inasmueh as the issues 
in the suit Involve the saine trausactiou stated and considered as one of tho 
matters decided lu Noyés, as Reeelver, v, Wood et al. (No. 2593) 247 Fed. 
72, — O. C. A. — , référence to that case is hère made, aud no extended 
statement herein is necessary. Inasmueh as the opinion and conclusion 
reached in that case disposed of the direct essential issue In this, it foUows 
that, for the reasons given in our opinion in that case, the decree of the lower 
court herein must be reversed, and the cause sent back, with directions ïo 
enter a decree in favor of the reeelver and against appellee, Wood, for 
$13,000, with interest and costs. 

The lower court Is directed to make the necessary provision that, upon pay- 
ment of the joint and several judgment entered in the case No. 2503 above 
referred to against this défendant, Wood, and others, the Judgment herein 
also becomes satlsfied. 

Eeversed. 

•Rebearing deoied February 11, 1918. 
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TIIB SOUTH COAST. 
(Circuit Court of Appeals, Ninth Circuit. Octoter 1, 1917.) 

No. 2865. 

1. Maritime Listes <©=>28 — Repairs and Supplies— Fédérai. Statuie. 

lliider the gênerai maritime law the necessity for crédit for repairs or 
supplies furnislied to a vessel is presumed, wheu it appears tliat they 
were ueeessary and they were ordered by the iiuister, aud uiider Act .Tune 
23, 1910, c. 373, §§ 2, 3, 36 Stat. 604, 605 (Comp. St. 1916, §§ 7784, 7785), 
which are not inteiided to change this rule, the authority of the niaster 
to represent the owner in procuring repairs or supplies Is also presumed, 
and thèse presumptions must prevail, unless It is shown that the master 
did not represent the owuer, or was not authorized to use the crédit of 
the vessel, and that the furnisher knew or ought to hâve known that fact, 

2. Maritime Liens <S=321 — Supplies— Atjtiiobity of Ciiaetereb. 

A charterer of t he huU of a ship, with an option to purchase, the owner 
reserving the right only to appoint the master, who was to be paid by and 
to be under the orders of the charterer, provided that the owner might 
retake the vessel on failure of the charterer to pay the charter hire, or 
to discharge any liens within 30 days, and that the charterer should hold 
the owner harmless from ail liens or demands against the vessel created 
during the charter term. Jleld, that such provisions did not négative 
the authority of the charterer to procure supplies on the crédit of the 
vessel, but rather implied such authority, and that one who in good 
faith furnlshed necessary supplies on the order of the master and ex- 
pressly on the crédit of the vessel, although notifled by the owner not to 
do so, was entitled to a lien therefor. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Suit in admiralty by J. C. Rudbach against the steamer South Coast, 
the South Coast Steamship Company, Claimant. Decree for Hbelant, 
and claimant appeals. Affirmed. 

For opinion below, see 233 Fed. 327. 

On June 19, 1915, the South Coast Steamship Company chartered to How- 
ard R. Levick, Jr., with the right of purchase, the steam schooiier South 
Coast, on terms and conditions set forth in the charter party, which contains, 
among others, the foUowing provisions: 

"Fifth. It is understood that this charter is a charter of the bare vessel, 
and that said party of the second part shall furnish the crew, pay thelr 
wages, victual them, furnish ail deck and engine room and saloon stores and 
supplies of every klnd and nature, pay for ail fuel, fresh water, port charges, 
wharfages, customs charges, customs fines, or government fines, pilotages, 
overtime of crew, agencies, commissions, consular charges, dry-docking, paint- 
Ing of the liull of said vessel, furnlshing ail Unes and sllngs, and pay ail other 
charges whatsoever of every nature, whether of the same kind as herelnabove 
enumerated or otherwlse, that may be iucurred in or about the use of said 
vessel during the term of this charter." 

By the sixth paragraph the owner is accorded the right to appoint the 
master, who is to be under the orders of the charterer as to the management 
of the ship, and whose wages are to be paid by the charterer. 

By the eighth paragraph, In default of any paymeut, or upon failure on the 
part of the charterer, witliiu 30 days after incurrlng the same, to discharge 
any debts or liabilities which are liens on the vessel, the owner is glvea tiie 
right to withdraw the vessel from the service of the charterer. 

By the tenth paragraph It is provided that, if the paymcnts (charter hire) 

i . ■ 

(gS^For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearing denied Fcbruary 11, 1918. 
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are not made, then, at the option of the owner, the vessel shall be delivered 
to it, "free from ail liens and daims of every kind or description whatsoever 
during the term of this charter party, except the lien for any salvage services 
that inay be rendered to said vessel, and that he, the said party of the second 
part, will hold and save harmless the said party of tlie first part from' ail 
liens, claims, or demands upon or against the said vesscl that raay be prefer- 
red against the said party of the first part or against the said vessel, and 
arising or created during the term of this charter party, except any claim 
for salvage services tliat may be rendered to said vessel, and further will 
save said party of the first part harmless from ail liens, losses, damages, costs, 
or expenscs that said party of the first part may snstain or be put to in con- 
seqnence of such liens, claims, or demands, or in respect to any litigatLon 
arising out of or in respect thereto or connected therewith." 

As to the further facts, we adopt the statement of the trial court, as fol- 
lows : 

"l/ibelaut furnished supplies at various times to the steamer South Coast 
In the harbor of San Pedro, each time on the order of the person, then lier 
mastor. The vessel was, during this period, being operated by one Ijcvick un- 
der a charter from the owners, vs'hich charter was alsO' in the nature of a 
conditional bill of sale, or option to purchase. IJbelant, before furnishing 
any of the supplies in question, was informed that the vessel was under char- 
ter to Levi<di and had been warned by the owners of the vessel not to hâve 
any bills go on the ship's account, and had also been advised that I^evick and 
Oliver would pay the bills. To this he replied that it was immaterial to iiim 
who pald the bills, but that he would not sell any goods to the shlp in any 
other way than by charging them to the ship and lier owners, and if they 
dld not want it that way he would not deliver any goods. This was stated 
by him to one ISIills, who first informed him that Levick was operating the 
ship, and who had been directed by the owners to give him waruing not to 
sell on the crédit of the ship. He was also warned by Mr. Sooy, one of the 
owners, not to deliver any goods on the crédit of the ship. So that if the 
owners, after the delivery of tbe shlp to the chartorcrs, had any power to 
prevent tUe attaching of a lien for supplies by warning the libclant uot to 
furnish such supplies on the crédit of the ship, such waridng was clearly and 
defiuitely given." 

Marcel E. Cerf and C. H. Sooy, both of San Francisco, Cal., for 
appellant. 

Ira S. Làllick, of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Prior to the adoption of the act of Congress of June 23, 1910 (36 
Stat, 604), relating to liens upon vessels for repairs, supplies, or other 
necessaries, there was much confusion respecting the law, as to whether 
a lien would attach where the necessaries and supplies, etc., were or- 
dered by the master when the owner was personally présent, or wheth- 
er such a lien was susceptible of being impressed orally by the owner 
in case the supplies, etc., were furnished through bis personal order 
on the crédit of the ship. In the first instance, it was thought that 
ît would not attach because, the owner being présent, the presumption 
seemed to prevail that there was want of authority in the master to 
bind the vessel. But, if the ship were in a foreign port and the owner 
were not présent, the authority of the master to bind the ship would 
exist thrcugh necessity, that the ship might be repaired and provision- 
ed in order to go forward upon its voyage. Thomas et al. v. Osborn, 
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19 How. 22, 15 h. Ed. 534; The Kalorama, 10 Wall. 204, 212, 213, 
19 L. Ed. 941; The Underwriter (D. C.) 119 Fed. 713, 755. 

In the second instance, according to many authorities, the personal 
order of the owner gave rise to the presumption that the supphes were 
furnished on his personal crédit. The St. Jago de Cuba, 9 Wheat. 
409, 6 ly. Ed. 122. And it was not even clear that the owner could im- 
pose a Hen- upon the vessel by oral agreement. The Iris, 100 Fed. 
104, 40 C. C. A. 301; Cuddy v. Clément, 113 Fed. 454, 51 C. C. A. 
288. But ail this controversy has been put at rest, or rather obviated, 
by the statute, which imposes a Hen in favor of the person furnishing 
repairs, supplies, etc., "upon the order of the owner or owners, * * * 
or of a person by him or them authorized." Section 1 (Comp. St. 
1916, § 7783). The lien follows, therefore, in any event, where the 
repairs or supplies are furnished by direction of the owner, though by 
the foufth section of the act (section 7786) it may be waived on the 
part of the furnisher of such repairs, supplies, etc., by agreement or 
otherwise. By the second section (section 7784) the master, among 
others, is presumed to hâve authority from the owner to procure 
repairs, etc., and by the third (section 7785), the presumption is declar- 
ed to extend to such officers and agents "when appointed by a charter- 
er, by an owner pro hac vice, or by an agreed purchaser in possession 
of the vessel." So that one who disputes the validity of a supposed 
lien claimed for repairs, etc., furnished on the order of the master, is 
required to overcome the presumption which the law imposes of the 
master's authority to represent the owner respecting the particular in- 
volved. In other words, the presumption imposed by the statute is 
disputable in character, and it has been held that it is but declaratory 
of a principle previously recognized in maritime jurisprudence. The 
Yankee, 233 Fed. 919, 147 C. C. A. 593. 

There is a divergence of opinion among the cases as to whether a 
charter party of the nature and character of the one hère involved 
withdraws the authority of the master to act for the owner in the or- 
dering of repairs, supplies, etc. Judge Lowell has held, in a most 
learned and searching opinion, that it does. The Underwriter, supra. 
But this décision is disapproved by the Circuit Court of Appeals of his 
circuit in the case of The Surprise, 129 Fed. 873, 64 C. C. A. 309, 
which impresses us as being based upon the stronger reasoning. The 
court there says: 

"We should also obseire tliat much has been made of the fact that, in 
The Kate and The Valencia, there were formai charter parties which ex- 
pressly provided that each charterer should dlsburse the vessel for ordlnary 
current expenses and protect her from ail liens on account thereof. There 
seems to be an impression that there was somethlng in this fact of spécial 
Importance, and it has apparently appeaied to the légal imagination. It was, 
however, absolutely immaterial, beeause, on every charter of the hull of a 
vessel, the substantial relations of the parties are the same as those speclally 
provided In The Kate and The Valencia. The charterer is bound to dlsburse 
the vessel and protect her from liens, and Impliedly agrées to do so, an agree- 
ment as effectuai in law as an express one. Moreover, so far as concerns 
knowledge on the part of a merchant of a charter party or its terms, or the 
duty arising on a merchant to inquire, there Is no essentiel distinction ; be- 
eause, if a merchant knows that the hull Is chartered, though orally and In- 
formally, he knows as a matter of course, and must be held to know, that 
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the usual obligations pro and con exist, and he could lînow no more if tlie 
whole was expressed in a formai instrument. We emphasize tliis fact, be- 
cause ail the décisions we will hereafter cite, relating to vessels where ttio 
huU was chartered, bear on Tlie Kate aud ïhe Valencia, regardless of the 
fact whether there was a formai charter, or only an oral one without any 
express statement of the terms thereof" (citing thereafter numerous cases). 

In Thomas et al. v. Osborn, supra, Mr. Justice Curtis has this to 
say: 

"Nor do we tliinl^ the fact that the master was charterer and owner pro hac 
vice uecessarily deprived him of this power [the power to t>orrow money on 
the crédit of the vessel for repairs and supplies]. It is true it does not exist 
in a place whero the owner is présent. The St. Jago de Cuba, 9 Wlieat. 
409 [6 Ij. Ed. 122J. But this doctrine cannot be safely extended to the case 
of au owner iiro hac vice in command of the vessel. Praetically this spécial 
ownership leaves the enteri)rise subject to the sanie necessities as if the mas- 
ter wcre master merely, aud not charterer, and the maritime law gives him 
the same power to borrow to meet that necessity as if he were not charterer." 

A little later the eminent jurist reaches this conclusion; 

"And so in this case, we thinli, the gênerai owners must be takeh to hâve 
consented that, if a case of necessity should arise in the course of any voyages 
which tlio master was carrying on for the joint beneflt of theraselves aud 
himself, he might obtain, on the crédit of the vessel, such supplies and re- 
pairs as should be needful to enable him to continue tlie joint adventure. 
This presuniption of consent by the gênerai owner is entertained by the law 
from the actual circumstances of the case, and from considérations of thé 
convenience and necessities of the commercial world." 

It seems to be settled law that, unless repairs and supplies are neces- 
sary to render the vessel seaworthy to enable her to proceed on her 
voyage, the master is not authorized, as between himself and the own- 
ers, to procure them on the crédit either of the owners or of the ves- 
sel. But the necessity for crédit will be presumed where it appears 
that the repairs and supplies were ordered by the master, and that 
they were then necessary for the ship when lying in port, or to fit her 
for an intended voyage, unless it be shown that the master had funds, 
or that the owners had sufficient crédit, and that the repairer, furnish- 
er, or lender knew those facts, or one of them, or that such facts and 
circumstances were known to him as were sufficient to put him upon 
inquiry, and ta show that if he had used due diligence he would hâve 
ascertained that the master was not authorized to obtain any such re- 
lief upon the crédit of the vessel. The Lulu, 10 Wall. 192, 203, 19 L,. 
Ed. 906 ; The Kalorama, supra. This latter case added the élément of 
good faith, on the part of the parties concerned, in the procuring and 
furnishing of such repairs and supplies. 

In the case of The Kate, 164 U. S. 458, 469, 17 Sup. Ct. 135, 140 
(41 L. Ed. 512), the court says: 

"The priuciple would seem to be flrmly established that, when It is sought to 
create a lien upon a vessel for supplies furnished upon the order of the 
master, the libel will be dismissed if it satisfactorily appears that the libel- 
ant knew, or ought reasonably to be charged with knowledge, that there was 
no necessity for obtaining the supplies, or, if they were ordered on the crédit 
of the vessel, that the master had, at the time, in his hands, funds which his 
duty required that he should apply in the purchase of needed supplies. Courts 
of admiralty will not reeognize and enforee a lien upon a vessel when the 
transaction upon which the clalm rests originated In the fraud of ther master 
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upon the owner, or in sprue breach of the master's duty to the owner, of whlch 
tlie lilJelant liad Icnowledge, or in respect of wliicli he closed hls eyes, with- 
out inqiiiry as to tbe facts." 

Based upon the principle, the following déduction was made: 

"If no lieu exists under tlie uiaritime law, vvhen supplies are furuislied to 
a Vfssel upon the ordor of tlie iisaster, under circumstauces eharjjing tlie party 
l'urui.sliiiig theni with knowledge tliat the master cannot rightfully, us 
agaiiist the owner, pledge the ci'edit of tlie vessel for such supplies, much 
less is one rocognizod uudor tliat law where the supplies are furuished, iiot 
upon the order of the master, but upon that of the charterer who did not 
represent the owner in the business of the vessel, but who, us the elalmant 
knew, or by reasouable diligence could hâve ascertained, liad agreed himself 
to provide and pay for sucli supplies, and could not, therefore, rightfully 
pledge the crédit of the vessel for them." 

See, aiso, The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L,. Ed. 
710. 

It would appear, in view of thèse authorities, that the clause in the 
act of Congress (section 3 [Comp. St. 1916, § 7785 J) declaring that 
nothing contained therein "siiall be construed to confer a Hen when 
the furnisher knew, or by the exercise of reasonable diligence could 
hâve ascertained, that because of the tenus of a charter party, agree- 
ment for sale of the vessel, or for any other reason, the person order- 
ing the repairs, supplies, or other necessaries was without authority to 
bind the vessel therefor," was intended as déclarative of maritime law 
respecting the subject, as it existed prior to the enactment. It was 
not designed to ordain any new or différent principle of law. So that, 
under the law, the necessity for crédit is presumed when it appears 
that the repairs, supplies, etc., were necessary and were ordered by the 
master; and, under the act, the authority of the master to represent 
the owner in procuring such repairs, etc., is also presumed. And thèse 
presumptions must prevail, unless it be shown that the master did not 
represent the owner, or was not authorized to obtain any such relief on 
the crédit of the vessel, and the furnisher knew or ought to hâve 
known the fact. This we take to be the rule, in view of the statute, 
read in the light of the law applicable as it existed previous to its en- 
actment. 

[2] Now, coming to the instant controversy: The repairs and sup- 
plies in question were furnished on the order of the master. The mas- 
ter, who was appointed by the owner, was tobliged, under the charter 
party, to take his directions from the charterer. The libelant was ap- 
prised of the existence of the charter party, and was warned by the 
owner not to furnish supplies on the ship's crédit. The libelant, never- 
theless, furnished the supplies, with the déclaration to the owner's rep- 
résentative that he would not furnish them in any other way, or under 
any other conditions, than upon the crédit of the ship. 

It is the purpose of the statute, as it was the purpose of the law pre- 
vious thereto, that the furnisher of such commodities as are necessary 
to enable a ship to enter upon or pursue her voyage, and to engage in 
maritime traffic, to which only she is adapted, shall hâve a lien on the 
ship therefor. It is in the interest of shipping, conducted upon mari- 
time waters, that such should be the case, as otherwise crédit would 
not be extended, upon the account of the owner or master alone, to 
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enable the ship to discharge its peculiar function, and great inconven- 
ience would follow, to the détriment and disadvantage, if not the 
ultimate disaster in large measure, of maritime shipping. Many ships 
sail under charter, either verbal or in form of regularly drawn charter 
parties, and it is usual and customary for the charterer in either event 
to disburse the necessary expenses of the ship ; and of this ail persons 
furnishing supplies, etc., to a chartered ship must be deemed to bave 
notice. But notwithstanding this notice, or even knowledge that the 
ship is under charter, we cannot believe that it was the intendment of 
the statute or of the law that the furnisher should, because of that 
fact, be deprived of his lien when advancing necessary repairs or sup- 
plies in good faith to enable the ship to engage in her accustomed 
traffic. Nor do we believe that it was the intendment of the statute 
or of the law thus to impose so vital a hindrance upon maritime ship- 
ping, and unless there is something more in the charter party, that un- 
alterably inhibits the master or the charterer from incurring any ex- 
penditures on the crédit of the ship that may become a lien thereon, 
the master's ordinary authority is not impaired or abbreviated; nor 
can the right of the furnisher of repairs, etc., to extend crédit to the 
ship, and his conséquent lien, be so subverted. 

The terms of the présent charter party as respects the furnishing of 
repairs, supplies, etc., are only those usual to most charter parties, and 
by reason of the provision that the charterer will hold the owner harm- 
less from ail liens against the vessel, there is an implication of author- 
ity on the part of the charterer to incur such expenses on the crédit of 
the vessel. True it is that the owner attempted to prevent the libelant 
from advancing the supplies on the crédit of the vessel ; but this was 
an invasion of the charterer's rights under the charter party, and was 
unavailing to subvert the master's authority in the premises. As bear- 
ing upon the proposition, in addition to The Surprise, supra, see The 
Philadelphia, 75 Fed. 684, 21 C. C. A. 501. 

Stress is laid upon The Kate and The Valencia, supra, as determina- 
tive of the présent controversy. In The Kate, the coal, for the price 
of which the lien was filed, was fumished to the charterer under cir- 
cumstances indicating, as was said in The Surprise, "that there never 
was any expectation of holding the vessel," and, as explained by the 
Suprême Court: 

"None of the coal furnislied to the chnrterwl vessels was ordered hy the 
master of the vessel, nor were any of the bills therefor subraitted to him 
for approval. Thcy were submltted only to the steamship company. Nor 
did the aiïcnts of the chartered vessels khow that coal was supplled hy the 
libelant fin tlie cr<>dit of the vessel, or that any speclflcations of lieo were 
filed under the local statute." 

In other words, the dealing respecting the coal was always directly 
between the libelant and the steamship company, the charterer; the 
vessel at the same time having an agent within easy communication of 
the parties. The case practically hinged upon the condition that there 
was an élément of fraud in the transaction of claiming the lien, to 
which the libelant was a party. The Valencia is an analogous case. 
The présent controversy is without any such élément of fraud at- 
tnbutable to the libelant. Thèse cases of The Kate and The Valencia 
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are therefore without application, further than they purport to state 
gênerai maritime law. 
The decree o£ the District Court will be affirmed. 



W. A. LILLER BLDG. CO. et al. v. REYNOLDS et al. 

(Circuit Court of Appeals, Fourth Circuit. October 2C, 1917.) 

No. 1550. 

1. Bankeuptct <g=>288(l) — Recoveey of Assets — Summaey Proceedinos — 

"Adverse Claimant." 

Where an insolvent forma a corporation, wltli near relatives as incor- 
porators and nominal stockholders, to whlcli he conveys his property for 
the purpose of plaoing it beyond tlie reach of his creditors, such corpo- 
ration Is a colorable holder only for the insolvent, and not an "adverse 
claimant," as agalnst his trustée in bankruptcy, wlthln the meaning of 
Bankr. Aet July 1, 1898, c. 541. § 2,3a, 30 Stat. 552 (Comp. St. 1916, § 
9607), requiring a plenary suit to détermine the right to the property; 
but the bankruptcy court bas jurisdictiou by a summary order to direct 
its seizure and sale. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Adverse Claimant.] 

2. Bankruptcy ®=5l20 — Trustées — Competency of Attobneys fob Ceedi- 

TOES. 

Attorneys for petltioning creditors may properly be appolnted trustées 
for a bankrupt. 

3. Bankruptcy ig=>206— Sale of Property— Property Subject to Sale. 

That a family corporation, formed by an Insolvent to take over his 
property to protect It froni creditors, pald off valld judgmeuts of a state 
court which were a lien on the property, does not render such property 
exempt from sale by the bankruptcy court. 

4. Bankruptcy <S=>407(3) — ^Disciiarge — Geounds for Refusal — Feaudulent 

Transfeb of Property. 

To justlfy the déniai of a discharge to a bankrupt on the ground that 
he transferred property with intent to hlnder, delay, or def raud his credi- 
tors, the transfer must hâve been effective to place the property beyond 
the jurisdiction of the bankruptcy court to seize it by summary pro- 
ceedings. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg, in Bankruptcy ; Alston 
G. Dayton, Judge. 

In the matter of W. A. Liller, bankrupt ; Frank C. Reynolds, Taylor 
Morrison, and Andrew Woolf, trustées. The W. A. Diller Building 
Company and Z. T. Kalbaugh appeal from an order for the sale 
of property. Affirmed. 

The following is the opinion of Dayton, District Judge, in the court 
below, upon pétitions to revise. 

[1] I bave carefully examined the questions învol^ed in this bitterly con> 
tested controversy, and am satisfied that the crucial one Is whether the référée 
had power, by summary order, to direct the seizure of the Personal property 
claimed by the W. A. Liller Building Company, a corporation, as the property 
of the bankrupt, or, in other words, whether the clalm thereto by this cor- 

(gssFor other cases see same topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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poration was adverse and required a pleiiary suit to détermine its valldlty. 
Collier (lOtli ]']d.) at paye 477, diseiissiiig section 23i> of the Banlcruptcy Act, 
very pertlueully says: "It is impossible to déclare a gênerai rule whieh will 
détermine lu e\'ery case whetlier a person clalining a right or interest as 
agaiiist tlie trustée is an adverse clainiant." 

Generiilly possession of tlic property Is a controlllng élément, and, where 
such possession is in a clainiant, it is not a right ot the bankruptcy court 
by sumniary proceeding to détermine tlie nature of the possessor's right and 
tltle to it. Such summary proceedlng shoiild always t)e resorted to with cau- 
tion, llowover, the cases of York Mfg. Co. v. Brewster, 174 Fed. 566, 98 O. C. 
A. 34S, lu re Hieger et al. (I>. C.) 157 Fed. 600, In re Berkowitz (D. 0.) 173 
Fed. 1013, and In re Holbrook Shoe & I/Cathor Co. (D. 0.) 165 Fed. 973, seem 
to well establish the doctrine that, where an individual Is insolvent and under- 
takes to form a corporation, with near relatives as incorporators, to wlUcli he 
conveys hls property with a view to withdraw such property from the reach 
of creditors, such corporation sliould not be held to be an adverse claimant, 
its holding to the contrary is only colorable and should be held to be that of 
the insolvent himself. It seems to me the logic of such conclusion is clear. 
A corporation is only a créature of law, and the law never créâtes means to 
defraud. By the admission of the bankrupt himself in this case the building 
corporation was formed for no other purpose than to withdraw his property 
from the reach of his creditors and enable hini to secure for himself a salary 
and possibly some gain for the incorporators, who were himself, his wife, his 
son under âge, his brother-in-law, and his attorney securiiig the corporation 
charter for him, The shares of stock subscribed by others than himself were 
nominal, two shares of the par value of $25 a share, those of the son and 
attorney being iiaid for in services. 

The case hère, it seenis to me, falls clearly within the légal principles es- 
tablislied by tlie cases cited, and therefore I must hold that the référée was 
justiflod, by summary order, in directlng tlie seizure of the property. 

[2] Having so determiiied this (juestion, the other rulings of the référée can 
be easily disposed of. One is to tue allowance made to the attomeys for the 
petitioning creditors, two of wiiom were also trustées. The impression indi- 
cating that it was improper to appoint such attomeys trustées is erroneous. 
"A gênerai créditer of a bankrupt or his attorney is compétent." Loveland 
(4th Kd.) vol. 1, p. 730, § 353 ; In re Lewensohn (D, C.) 98 Fed. 576 ; In re 
Lazoris (D. C.) 120 Fed. 716 ; In re Blue Ilidge l'ackiug Co. (D. C.) 125 Fed. 
619. Tlie fee allowed hère was paid out of funds payable to a secured bank 
creditor who lias not coniplained of it. 1 thliUï it could hâve doue so under 
the ruling in Ue Gillespie (IJ. C.) 190 Fed, 88, but not having done so, and 
months having elapsed since the allowance was made, I am inclined to hold 
it now estopped by its acquiescence from doing so. I do not thlnk others can 
complain. 

[3] The contention made, that in order to take over this property the cor- 
poration went into bank and borrowed $2,500 and paid off outstanding exécu- 
tions issucd upon judgments rendered more than four months before bank- 
ruptcy proccedings, whereby this property became exempt, does not strike 
me as soinid under the rulings of New River Coal Land Co. v. Euffner Bros, 
(two cases) 1(35 Fed. 881. 91 C. C. A. 559 (O. C. A. 4th Ct.), and Graham Mfg. 
Co. V. Davy-I'ocahontas Coal Co., 238 Fed. 488, 151 C. 0. A. 424 (C. C. A. 4th 
et.), to the effect that the bankrupt court's jurisdiction is exclusive; and 
I tliink they exclude the idea that the bankrupt and a corporation formed 
by liim to purchase the property, as this one was, shall be permitted to dé- 
termine whether such sale shall stand or not It is for the bankrupt court 
to détermine that question, and, where creditors demand a sale of it, I cannot 
see how it can be well refused. The question as to whether the bank makiug 
this loan, or a surety paylng it, is entitled to subrogation to the liens of the 
exécutions, and entitled to payment out of the proceeds of sale, as I under- 
stand, by the referee's decree, is not determiiied, but reserved, and therefore 
I make no expression as to that, only determining that, if he should sustain 
such subrogation, the common creditors are entitled to hâve the property sold 
In order that it may be detcrmined whether it will bring a surplus for their 
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benefit, and In order that the property itself wlll not sufïer dissipation, dé- 
térioration, and loss pending the détermination of tlielr contest against the 
riglit to subrogation in case they détermine to contest it. 

Pinally as to tlie planing mill: I do not understand ttiat the referee's or- 
der contemplâtes a sale of the wife's real estate, bvit does contemplate a sale 
of the machinery located in the mill. This property is clearly subject to sale, 
unless this machinery Is so attached to the realty as to make it part thereof. 
There is nothing to show it to be so attached. TJnder récent rulings of the 
Suprême Court it seems to be a rather difficult proposition to establish such 
machinery to be so attached. See Holt v. Henley, 232 U. S. 6.37, 34 Sup. Ct. 
459, 58 L. Ed. 767, and Détroit Steel Cooperage Oo. v. Sistersville Brewing 
Co., 233 U. S. 712, 34 Sup. Ot. 753, 58 L. Ed. 1166. The conclusion I reach 
is that the orders of the référée complained of must be approved and afflrmed. 
The order to this effect will not be entered for ten days, so that petitloner 
hère àsking revision may hâve time to prépare papers for appellate revievy 
if such review is desired. 

[4] The holding herein that the bankrupt attempted transfer ot his prop- 
erty to the corporation was in fact no transfer thereof disposes of the ob- 
jections made to his discharge. He must hâve actually "transferred" such 
property or removed it, so that it will be beyond reach of creditors and the 
bankruptcy court's jurisdietion to summarily seize. This I hâve held he did 
not do ; therefore he is entitled to his discharge, not having violated clause 4, 
subsec. "b," § 14, of the Bankrupt Act (Comp. St. 1916, § 9598). 

William MacDonald, of Keyser, W. Va., for appellants. 
Frank C. Reynolds and Taylor Morrison, both of Keyser, W. Va., 
for appellees. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

PER CURIAM. We are satisfied with the disposition of this case 
in the court below and with the reasons assigned therefor by the 
learned District Judge. The decree is accordingly affirmed on his 
opinion. 

Affirmed. 



JOHNSON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. December 17, 1917.) 

No. 2S9L 

1. Evidence ©=83(1) — Pbesumptions — Officiai, Duty. 

There is a presuniption that a United States marshal wlll i)erform his 
duty in serving a spécial venire without favor. 

2, Jury <Ss=»70(11) — Spécial Venire — Drawing. 

Rev. St. § 803 (Comp. St. 1916, § 1256), déclares that writs of venire 
faclas, when directed by the court, shall issue from the clerk's ottïïe, 
shall be served and returned by the marshal in person or by liis deputy, 
or, in case the marshal or his deputy Is interested, by such fit person as 
may be specially appointed for that purpose by the court, whlle section 
804 (section 1257) déclares that when, from challenges or otherwise, 
there is not a petit jury to détermine any civil or criniiual case, the mar- 
shal or his deputy sliall, by order of the court in which such defect oll 
jurors hai^pens, return jurymen from the bystanders suflicient to com- 
plète the panel, and, when the marslial or his deputy is disqualified, 

01 other cases see same topic & KBY-NUMBBB in aU Key-Numbered Digests & Indexes 
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jurors mny be so retumed by such dlslnterested person as the court 
may appoint. In a prosecutlon for gambling, after 7 jurors had beea 
drawn froin the box, the panel was exhausted. Thereupon the court 
ordered a spécial venire of 25 jui'ors, returnable the foUowiug moming. 
Before the venire was issued, défendants movcd tliat a spécial ofttcer be 
appoiiited to serve the same, on the ground that the United States mar- 
shal and his deputies were not indlfCei'ent persons and were interested in 
the case. It appeared that the marshal out of his own funds hired a 
private indlvidual to detect gambllng, and on information furnished by 
such indlvidual, vvho adniitted that he participated in the offenses, a 
prosecutlon was Instituted against défendants. JJeld that, notwithstand- 
ing the presuniption that the marshal would perform his duty without 
favor, lie could not be decined an indiffèrent person, and a spécial oflicer 
to serve the venire should hâve been appointed. 
3. Jury (S=370(11) — Sélection — Spécial Venibe. 

As Oomp. Laws Alaska, § 2228, declaring that when an action Is called 
for trial the clerk shall draw from the trial jury box the ballots contain- 
ing the names of the jurors until the jury is completed, or the ballots are 
exhausted, and that, if the ballots beoorne exhausted before the jury Is 
comi)leted, the marshal under the direction of the court shall summon 
from the bystanders or the body of the district so many qualifled persons 
as may be necessary to complète the jury, does not provide for the ai>- 
poiutment of au elisor, and there is no such provision in the Alasfia 
statutes, Rev. St. §§ 803, 804, providing for the appointmeut of a spécial 
oflicer to summon bystanders or a spécial venire when the marshal or 
his deputy is interested in the outcome of the case, are applicable. 

In Error to the District Court of the United States for the Second 
Division of the District of Alasl<a; J. R. Tucker, Judge. 

Ed Johnson and A. C. Laird were convicted of gambhng, and they 
bring error. Reversed and remanded for new trial. 

ïhe plaintifCs in error, Johnson and I>aird, were convicted of gambling by 
playing "stud poker" on January 5, 1M6. They were fined, and thereafter 
sued out writ of error. Many errors are assigned, but we need only consider 
one. When the case was being proceeded witli for trial, and 7 jurors had been 
drawn from the box, the panel was exhausted. Thereupon the court ordered 
a spécial venire of 25 jurors returnable the following morning. Before the 
venire was issued counsel for défendants mpved that a spécial ofiicer be 
appointed to serve the venire about to issue for additional jurymen, on the 
ground that the United States marshal and his deputies were not IndifEerent 
persons and were interested in the event of the cause. Tlie motion was based 
upon the affldavit of George B. Grigsby. Esq., one of the counsel for dé- 
fendants, who set forth: That on April 26, 1916, there had been a previous 
trial of the action in the same court in which it was then pending, whlch. 
had resulted in a disagreement of the jury ; that on the previous trial one 
N. V, Nelson testitled that on December 80, 1915, he was employed by E. R. 
Jordan, United States marshal for the Western division, district of Alaska, 
to look for gambling in tlie town of Nome ; that thereafter, pursuant to such 
employment, Nelson gambled for money in the Arctic Billiard Parlors, and 
that on January 5, 1910, he had gambled for money with certain of the de- 
fendants ; that during the progress of the game he had reported the existence 
of the gambling to Deputy Marshal Holland ; thnt thereupon Nelson returned 
to the billiard parlor, and shortly tliereafter Holland, with three other deputy 
marshals, entered the place and arrestcd the défendants without a warrant ; 
that at the former trial Jordan testifled that he employed Nelson and paid him 
$65 for his services out of his Personal funds ; that on the former trial one 
Moore testifled that before December 25, 1915, he heard Marshal Holland say 
to the défendant Johnson, "I am coming after you and I ara going to get you ;" 
that Jordan and ail of his deputy marshals were witnesses on the former 

<S=For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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trial, and wlth the exception of Nelson and the deputy marshals named there 
was no évidence tending to prove that défendants played the games men- 
tioned In the Indlctment, nor any évidence that the games mentioned in the 
Indictment were played for money, except the évidence of Nelson ; that the 
prosecutlon originated in the marshal's office, without the complaint of any 
private citizens; that by reason of the foregoing facts the marshal and hls 
deputies vfere unduly Interested in securlng a conviction. The court over- 
ruled the motion, and the marshal proceeded to serve the spécial venlre. Ex- 
ception was preserved, and error was assigned. 

Section 803 of the Kevised Statiites of the United States Is as follows: 
"Writs of venlre faclas, when direeted by the court, shall issue from the 
clerk's office, and shall be served and returned by the marshal in person, or 
by hls deputy; or, in case the marshal or hls deputy is not an indiffèrent 
person, or is interested in the event of the cause, by such fit person as may be 
specially appointed for that purpose by the court, who shall administer to 
him an oath that he will truly and impartially serve and return the writ" 
Comp. St. 1916, § 1256. 

Section 804, Revised Statutes of the United States, provides: "When, from 
challenges or otherwise, there is not a petit .1ury to détermine any civil or 
criminal cause, the marshal or his deputy shall, by order of the court In 
whlch such defect of jurors happens, return jurymen from the bystanders 
sufficient to complète the panel; and when the marshal or his deputy isidis- 
qualified as aforesaid, jurors may be so returned by such disinterested person 
as the court may appoint, and such person shall be swom, as provided in the 
precedlng section." Comp. St. 1916, § 1257. 

George B. Grigsby, of Juneau, Alaska, Hugh O'Neill, of Nome, 
Alaska, Thomas R. White, of San Francisco, Cal., and O. L. Willett. 
of Seattle, Wash., for plaintiffs in error. 

F. M. Saxton, U. S. Atty., of Nome, Alaska. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1, 2] 
Zeal in performing officiai duty is to be commended, and activity by 
the proper ofiScials in detecting violations of the law by using ail 
proper means and methods is not at ail inconsistent with indifférence 
to any particular resuit other than the efficient administration of the 
law. But vi'hen a marshal, without authority of law or instructions 
from compétent authority, hires a private individual to detect sus- 
pected violations of a particular law and pays such person out of his 
own private funds, and upon the information furnished by such per- 
son, who admits that he also participated in the offense under in- 
vestigation, prosecution is instituted against certain persons, and the 
principal évidence relied on is to coma from such employed détective, 
a situation is presented where, if on the trial a jury panel is exhaust- 
ed, and it becomes necessary to draw jurymen from the bystanders, a 
■défendant may well object to the drawing of such jurymen by the 
marshal or his deputies, upon the ground that he is not an indiffèr- 
ent person, and, if there be no déniai of the facts and circumstances 
shown, the duty of the court is to specially appoint a fit person as 
provided by the statute. 

The question is not whether there is a personal malice or ill will 
on the part of the marshal, but whether his acts and the surrounding 
circumstances hâve been such that they impel the belief that he is no 
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longer indiffèrent in his officiai attitude as between the United States 
and the persons on trial, and for that reason is not a fit person to be 
intrusted with the power to return jurymen from bystanders to com- 
plète the panel for the immédiate case. We are keeping in mind the 
presumption that the marshal will do his duty without favor; but, 
lest he may not do so, the particular statute quoted interposes, with 
the object of insuring that absolute fairness of procédure, which can 
best be had by not allowing one who is not indift'erent to sélect jurors 
from bystanders. 

[3] It is said that as the procédure in criminal cases in Alaska is 
statutory, and as there is no statute expressly authorizing the ap- 
pointment of an elisor, the United States statutes (803 and 804) quot- 
ed are not applicable. It is undoubtedly correct, in a gênerai way, to 
say that the Alaska Criminal Code and Code of Criminal Procédure 
provide for nearly every step in criminal proceeding, including the 
method of drawing jurors. Summers v. United States, 231 U. S. 
92, 34 Sup. Ct. 38, 58 L. Ed. 137. And as relating to the drawing of 
additional jurors we quote section 2229, Compiled Laws of Alaska : 

"The trial jury sliall be formée! as follows: When the action is called for 
trial the clerk shall draw from the trial ,iury hox of the court, one by one, 
the ballots containing the names of the .iurors untU the .lury is com- 
pleted or the ballots are exhausted. If the ballots become exhausted before 
the jury is complète, the marshal, under the direction of the court, shall 
summons from the bystanders or the body of the district so mauy qualified 
persons as may be necessary to complète the jury." 

Certainly this statute must control as a rule. But, if it should corne 
about that a showing is made of the manifest unfitness of the marshal 
to summon jurors, in the absence of local législation directing how to 
proceed, the gênerai law of the United States becomes wholly ap- 
plicable and controlling. If this were not so, we would find that the 
guaranty that one accused shall hâve the right to trial by an impar- 
tial jury would mean less in Alaska than in the states. We are un- 
able to assent to such a proposition. Thompson v. Utah, 170 U. S. 
343, 18 Sup. Ct. 620, 42 L. Ed. 1061. 

Reversed and remanded for a new trial. 



In re KUSSELL. 



SOANDINAVIAN-AMEEIOAN BANK OF BIG TIMBEÏ MONT., v. 

ELLINGSON 

(Circuit Court of Appeals, Ninth Circuit. January 7, 1918.) 
No. 3016. 

Bankruptcy <S=>440 — Review — Mode. 

Bankruptcy Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 (Comp. St. 1916, 
§ 9608), provides that the several Circuit Courts of Appeal shall hâve 
jurisdlction in equlty, either interlocutory or final, to superintend and 
revise in matter of law the proceedlngs of the several Inferior courts of 
bankruptcy. Section 25a (Comp. St. 1910, § 9809) déclares that appeals 

^jïsFoi other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



'•J6 247 FEDERAL REPORTER 

ns în eqnîty casRS may be taken in bankruptcy proceedlnga to ihe OlreuH 
Court of A])npals of the United States, and to the Suprême Courts of tlie 
territories, t'rom a judgment adjudging or refuslng to adjudge tlie dé- 
fendant a bankrupt, froni a judgment granting or deuylng a discliarge, 
and froui, a judgment allowing or rcjecting a debt or claim of ?500 or 
over. Aftor hearing testimony, a claim based on a chattel mortgage was 
denled as a preferred claim; the mortgage being declared fraudulent 
and void. Held that, as the questions Involved were questions of fact, 
they coiild not be reviewed by a pétition to superintend and revise, but, 
Should be reviewed by appeal, and, as the jurlsdictlon of the court under 
pétition for revision is restricted to questions of law, the pétition must 
be dismissed. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Montana; Geo. M. Bourquin, Judge. 

In the matter of the bankruptcy of W. N. Russell. A mortgage of 
the Scandinavian-American Bank of Big Timber, Mont., a corpora- 
tion, filed as a preferred claim, was, on objection of John G. Ellingson, 
trustée, declared fraudulent and void, and, the détermination of the 
référée being affirmed, claimant pétitions for revision under Bank- 
ruptcy Act, § 24b. Pétition dismissed. 

Chas. W. Campbell, of Big Timber, Mont., and Miller, O'Connor 
& Miller, of Livingston, Mont., for petitioner. 

Frank Arnold, of L,ivingston, Mont., for respondent. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

PIUNT, Circuit Judge. This is a "pétition for revision and review 
under section 24b of the Bankruptcy Act of 1898" (Comp. St. 1916, § 
9608). The petitioner seeks to review an order in bankruptcy, de- 
claring fraudulent and void a certain chattel mortgage made by the 
bankrupt, W. N. Russell, to the petitioner bank. In June, 1915, Rus- 
sell made a chattel mortgage covering a stock of goods consisting of 
paints, lumber, and other things to the bank. The mortgage contained 
a clause authorizing the mortgagors to sell in usual course for cash 
or crédit, not exceeding 30 days, and that the mortgagors would keep 
accounts, and deduct from the proceeds of sales their living expenses, 
current lausiness expenses, and could replenish the stock and deposit 
the net daily with and to the crédit of the bank on account of the 
mortgage debt. Russell was adjudged a bankrupt in March, 1916, and 
in due course the bank offered to file proof of its preferred claim with 
the référée in bankruptcy. Objections were filed by creditors to the 
allowance of the claim as a preferred claim, on the ground that the 
mortgage was taken by the bank with intent to hinder, delay, and de- 
fraud creditors of the bankrupt, and that when the mortgage was 
made it was not intended that the provisions relating to the conduct of 
the business should be complied with. The référée, after hearing much 
testimony, made elaborate findings of fact and conclusions in favor 
of the objectors, and the District Court, upon pétition to review, af- 
firmed the findings and décision of the référée. No appeal under sec- 
tion 25 was taken to this court. 

The errors assigned assail the décision of the court, upholding the 
findings of the référée that the parties intended the mortgage to pro- 
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tect them from interférence from other creditors, and to shield pay- 
ments to such creditors as the mortgagee preferred, and to Iceep the 
stock for the protection of the mortgagee, and that the mortgage was 
invalid. The respondent has moved to dismiss the pétition upon the 
ground, among others, that it appears from the record that the order 
of the District Court should be reviewed by appeal under section 25a 
of the Bankruptcy Act, and not by pétition to revise under section 
24b of the Bankruptcy Act, for the reason that both questions of law 
and of fact are sought to be reviewed. 

It is perfectly plain that what the appellant seeks hère is to hâve 
this court consider the évidence upon the merits of the rejection of 
a claim as a preferred daim, and then to reverse the order of the 
Itower court. This calls for review of the évidence as upon appeal, 
comprehended by paragraph 3 of subdivision "a" of section 25 of tlie 
Bankruptcy Act. But the pétition to superintend and revise is not 
the appropriate method for review, where, as hère, the record shows 
that the controversy is one arising in bankruptcy proceedings, as con- 
tradistinguished from proceedings in bankruptcy. The right of ap- 
peal under section 25, subdivision "a," of the Bankruptcy Act (section 
9609, U. S. Comp. St. 1916), gives a right to review questions of law 
and of fact, while review under subdivision "b" of secti'on 24 is con- 
fined to matters of law only. Under subdivision "a" of section 25, 
the right of appeal is: 

"(1) From a .l'udg-inent ad.ludglng or rcfusing to adjudge the défendant a 
bankriiiit ; (2) from a judgment granting or denying a discharge ; and (3) 
from a judgment allowlng or rejecting a deht or clalm of five hundred dol- 
lars or over." 

It is unnecessary to state the case at length or to make any extended 
allusion to the authorities, inasmuch as the question has been definitely 
settled by our own décisions which we cite. Morehouse v. Pacific 
Hardware & Steel Co., 177 Fed. 337, 100 C. C. A. 647; Howard D. 
Thomas v. Beharrell et al., 229 Fed. 691, 144 C. C. A. 101. The Su- 
prême Court has held to like efïect in the Matter of Loving, 224 U. S. 
183, 32 Sup. Ct. 446, 56 L. Ed. 725, where the court referred to ap- 
peals under section 25 of the Bankruptcy Act as providing a short 
method by which rejected claims can be promptly reviewed by appeal 
in the Circuit Court of Appeals, and held that the proceeding under 
section 24b, permitting the review of questions of law arising in bank- 
ruptcy proceedings, was not intended as a substitute for the right of 
appeal under section 25. The court said : 

"Under section 24b a question of law only Is taken to the Circuit Court of 
Appeals ; under the nii])eal section, controversies of fact as well are taken 
to that court, wlth flndings of fact to be made therein if the case is appealable 
to this court. We do not think It was intended to give to persons, who could 
avall tliemselves of the rem,edy by appeal under section 25, a review by 
pétition under section 24b. The object of section 24b is rather to give a 
review as to matters of law, where the facts are not In controversy, or or- 
ders of courts of bankruptcy In the ordinary administration of the bankrupt's 
estate." 

See Globe Bank v. Martin, 236 U. S. 288, 35 Sup. Ct. 377, 59 L. 
Ed. 583 ; In re Graessler v. Reichwald, 154 Fed. 478, 83 C. C. A. 304; 
247 F.— 7 
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Bothwell V. Fitzgerald, 219 Fed. 408, 135 C. C. A. 212; Pindel v. Hol- 
gate, 221 Fed. 342, 137 C. C. A. 158, Ann. Cas. 1916C, 983; Olmsted- 
Stevenson Co. v. Miller, 231 Fed. 69, 145 C. C. A. 257; Matter of 
Creech Brothers Lumber Ce, 240 Fed. 8, 153 C. C. A. 44; Reming- 
ton on Bankruptcy, §§ 2888, 2916. 

The jurisdiction of this court being narrowed under pétition for re- 
vision (Duryea Power Co. v. Sternbergh, 218 U. S. 299, 31 Sup. Ct. 
25, 54 L. Ed. 1047), the pétition must be denied, and the proceeding 
riismissed. 



LEHIGH VALLEY E. CO. v. KEUSZCKENSKL 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 81. 

Mastee and Servant <S=»279(5)— Injuries to Servant— Négligence or Mas- 

TER. 

In an action by plaintiff, injured in unloadlng a grain car, It appear- 
Ing tliat liis ankie was cauglit by tlie rope attaclied to ttie large scoop, 
wliicli liis fellow servant used, and wliicli was operated by macliinery, 
évidence hcld Insuflicient to disclose any négligence on the part of the 
défendant master. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Joseph Kruszckenski against the Lehigh Valley Railroad 
Company. There was a judgment for plaintifï, and défendant brings 
error. Reversed. 

Alexander & Green and Allan McCulloh, ail of New York City 
(Clifton P. Williamson and Edward W. Walker, both of New York 
City, of counsel), for plaintifï in error. 

Stephen A. Machinski, of New York City (John C. Robinson and 
Vine H. Smith, both of New York City, of counsel), for défendant 
in error. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. This is a writ of error to a judgment ren- 
dered on the verdict of a jury in favor of the plaintiff for personal 
injuries. 

April 13, 1916, about 11 :30 p. m., the plaintiff, who had been in the 
employment of the défendant for 10 years, was with another fellow 
servant, in a box car, engaged in unloading grain into a chute leading 
to an elevator at Black Tom, Jersey City, in pursuance of a well- 
understood practice, which is as foUows: Each man had a wooden 
shovel 34 inches wide and 30 inches high, with two handles at the top 
and a bridle chain fixed at the corners of the bottom and attached to a 
rope running through a sheave outside of and opposite the side of the 
car door, and f rom thence to a shaft on the elevator operated by steam 
power. The sheaves were 3 feet 3 inches apart. The plaintiff stood 
at one corner of the car, and his partner at the other corner, and their 

<Sc»For other caees see same toplo & KEY-NUMBBE In ail Key-Numbered Dlgests & Indexes 
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ropes crossed. Each man had a helper outside the car to hold his rope. 
When the helper lets go, the shaft begins to pull the rope, and the man 
in the car holds the shovel like a plow, pushing the grain forward to 
the chute opposite the door. While lie is pushing forward, his part- 
ner is walking back with his shovel. When the first man reaches the 
door of the car, his helper stops the shaft from winding up his rope, 
and he walks back to his corner, while the helper of the other man lets 
go, and he moves forward from his corner with his shovel, pushing 
the grain toward the door. The ropes cross each other in reaching 
their respective sheaves. 

The plaintiff and his witnesses testified that the assistant foreman 
ordered him to take his rope from under and put it over his partner's 
rope. At this time the car was quite fuU of grain, neither shovel was 
moving, he was standing near the door of the car, and his partner 
standing back in his own corner. Immediately af ter he had made this 
change and was stepping back, the assistant foreman ordered his part- 
ner's helper to let go, with the resuit that his partner's rope looped 
tight around the ankle of his left leg, dragging him to the sheave at 
the door of the car, and causing him severe injuries. 

The trial judge submitted the question of négligence to the jury as 
f oUows : 

"The charge in the coniplaint is of rather a gênerai character ; that is, it 
is not very clearly indicated just what négligence on the part of the défend- 
ant it is claimed resulted in the injury, but in the course of the trial counsel 
for the plaintllï conteuded for two différent grounds of négligence: One, 
that the défendant compauy falled to use due prudence in directing the plain- 
tiff to make the change in the ropes at the time in question in a certain way, 
after the plaintiff had started to make the change in a différent way, which 
it is contended would be the safer way ; second, the charge is that after this 
change was made, or while it was being made, and before the plaintiff could 
take a position of safety, the plaintiff's foreman or assistant foreman ïh 
charge of the work gave a signal, to one of the other employés, as the resuit 
of which the machinery was started in motion and one of the ropes became 
entangled with the plaintiff's leg, resulting in the injury. 

"As you hâve probably already heard me say, and I say now to you, there is 
not surHcient évidence tx> warrant a verdict upon the flrst ground ; that is to 
say, there is no évidence tending to show that tlie method of changing the 
ropes, which the plaintiff claims he was directed to use, was more dangerous 
thau that wliicli he started to use ; and that leaves only one possible ground 
upon which, or one possible respect in which, you may possibly flnd the défend- 
ant guilty of any négligence. I say possibly, because, under the instructions 
which I am giving to you, it is for you to détermine the issues of fact where 
the évidence is conflicting, and it is for you to draw the proper inferences 
where the évidence is of sueh a character that two différent inferences may 
be drawn. » * * 

"You will understand that the défendant company as ail other corporations, 
must act through its officers or employés, and it is not to be held responsible 
hère for this accident, unless its foreman or assistant foreman was négli- 
gent; that is, acted carelessly; and I hâve to say to you that, generally 
speaking, the définition of négligence or carelessness, as the term is used 
in an action of this klnd, is the doing of something which, under ail the cir- 
cumstances under which it is done, an ordinarily prudent man, with proper 
regard for the welfare of others, would not hâve done, or the leaving undone 
of something which, under ail the circumstanees, an ordinarily prudent man 
would hâve done. So that the question is: Did the foreman or his assistant 
negligently (as I hâve deflned that term) give the signai resulting in the 
starting of the machinery î" 
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The testimony of the plaintiff and of his witnesses is that, when he 
put his rope over his partner's, both were covered by the grain; hîs 
partner's being loose. They could not be seen, and the plaintiff, in 
making the change, did not even feel his partner's rope. Conceding 
that the défendant is responsible for the act of the assistant foreman, 
if it was négligent, we fail to discover any évidence of négligence- 
The practice being pursued was an opération familiar to ail concerned 
and entirely safe in its nature. The particular danger which develop- 
ed was peculiar, not to be anticipated, and not obvions. But for it 
the foreman's order to let go was proper and timely. The plaintiflf 
himself, who was in the best position to know, did not know that his 
partner's rope was in dangerous proximity to his left leg. How, then, 
can it be said that the assistant foreman was wanting in ordinary and 
reasonable care for not knowing or foreseeing this when he gave the 
order to let go ? We think what happened was a pure accident, and a 
verdict should hâve been directed for the défendant. 

The judgment is reversed. 



IIERRITT V. CLARK. 

In re RAKER. 

(Circuit Court of Appeals, Third Circuit. January 21, 1918.) 

No. 2292. 

1. Bankbuptcy ©=5188(1) — Trustée— Rights op. 

Oue liolding a blU of sale to property in possession of a bnnkrupt at 
tlie time of tlie filinj? of tlie pétition lias no lien superior to the riglits of 
the trustée in bankruptcy, for such trustée has the rights of an exécution 
créditer of the bankrupt. 

2. BANKEtJPTCY <S=>188(1) — MORTGAOEES BiGHTS OF. 

The bankrupt, on purchasing in fee several parcels of timber land and 
the rlght of renioval of timber on other lands, exeeuted a purchase-money 
mortgage on sucli property. A timber railroad was located on the prop- 
erty. Thereafter, the bankrupt, having renioved tlie timber and reduced 
the mortgage by payments, removed the timber railroad with the con- 
sent of the mortgagee. Assumhig that, while the mortgagee had a lien on 
the road while it was on the mortgaged preniises, yet, having consented to 
the removal of the equipment, he had no lien thereon superior to the 
rights of an exécution creditor, and lience tlie trustée of the bankrupt. 
who had the rights of such a creditor, was entitled to the property as 
against the mortgagee. 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

In the matter of the bankruptcy of C. D. Raker. The claims of 
liens on railroad equipment made by L,. D. Herritt and the First Na- 
tional Bank of Renovo, Pa., were opposed by E. E. Clark, trustée. 
From a decree sustaining the order of the référée, awarding the fund 
represented by such property to the trustée, L,. D. Herritt appeals. 
Affirmed. 

(gr^Foi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Mortimer C. Rhône and Charles- I^. Peaslee, both of Williamsport, 
Pa., for appellant. 
Harry S. Knight, of Sunbury, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This case grows eut of the bank- 
ruptcy of C. D. Raker. On his adjudication August 12, 1915, the 
trustée found the bankrupt possessed a small locomotive, a number 
of timber cars, and some railroad equipment, consisting of rails, frogs, 
switches, and the like. Thèse articles were lying at or near a railroad 
station, where they had been brought by Raker, the bankrupt, for 
shipment. Thèse articles were claimed by the First National Bank of 
Renovo, Pa., under a bill of sale fi'om Raker dated December 17, 1914. 
A lien upon them was claimed by L,. D. Herritt, by virtue of a mort- 
gage given to him by Raker, dated November 27, 1911, and recorded 
in Clinton county on December 7, 1911. The property was subse- 
quently sold by the trustée, with the understanding that the claims of 
the several parties should be transferred to the fund and the rights 
of ail parties adjudged by the court in said bankruptcy. In pursuance 
thereof, the référée, after proofs and hearing, awarded the fund to 
the trustée. On entry of a decree by the court, approving the referee's 
action, the bank abandoned its claim ; but Herritt, the mortgagee, took 
this appeal. 

[ 1 ] After argument and due considération, we find no error in 
the findings and conclusion reached by both référée and court. With- 
out discussing the many questions raised and the numerous authorities 
cited, ail of which hâve received due considération, the case résolves 
itself into simple lines. That the title to thèse several articles and 
the possession of them were in Raker when the bankruptcy was begun 
there is no question. And as the right which then passed to the trus- 
tée was that which an exécution creditor of Raker would bave had, 
it is clear that the bank's bill of sale, with Raker, the vendor, still re- 
maining in possession, could not avail against such exécution creditor, 
and therefore against the trustée. A like exécution creditor's status 
also inured in favor of the trustée against Herritt, unless he can show 
a lien superior thereto. This Herritt seeks to do by his said mort- 
gage. 

[2] The proof tended to show that on November 27, 1911, Herritt 
sold and conveyed by deed to Raker (1) a timber tract of 300 acres 
of timber land in f ee ; (2) another timber tract of 50 acres in f ee ; and 
(3) stumpage or the right to remove the timber on 8 acres — ail of which 
were in Clinton county, Pa. On the same day Raker executed a pur- 
chase-money mortgage covering said three items, for $17,000, which 
mortgage was duly recorded as above recited. The property thus con- 
veyed to Raker was a timber opération, which he carried on from 1911 
until a considérable time before his bankruptcy, in which time he had 
taken off ail the timber and reduced the mortgage indebtedness to 
about $4,300. We will assume, for présent purposes, that during this 
period Herritt had a lien against the timber railroad and its appur- 
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tenances as trade fixtures annexed to the realty and necessary to the 
removal of the timber therefrom. But this assumption is not décisive 
of this case, for the question hère involved is not whether Herritt 
had a Hen while the property in question was on the mortgaged prem- 
ises and the lumbering opération was going on, but wliether he had 
a lien when the timber was exhausted and when the trade fixtures were 
thereafter, with his knowledge and acquiescence, removed from the 
premises and thereafter treated by Raker as free to be disposed of by 
him. A statement of thèse facts, and such in substance is the proof 
and the finding of the référée, which the court approved, shows that 
Herritt could not hold the articles, had they been levied on by a créd- 
iter of Raker. They were in Raker's possession ; Herritt had no ap- 
parent connection with them ; the exécution creditor was without ac- 
tual notice of Herritt's alleged lien ; and when they were removed 
in the présence of Herritt and with his knowledge and consent from 
the mortgaged premises, it did not lie in Herritt's power to insist that 
any notice given by the record of the mortgage followed the detached 
and removed property, whenever Raker took it. 

The strong trend of Pennsylvania décisions is against secret liens, 
and, without citing such décisions, we may say they would sustain the 
right of an exécution creditor against such a secret lien as is hère set 
up. Such being the right of an exécution creditor, a trustée in bank- 
ruptcy stands on the same footing. 

The decree below should therefore be affirmed. 



SMITH V. TOSTEVIN. 
(Circuit Court of Appeals, Second Circuit. December 13, 1917.) 

No. 52. 

1. Bankeuptoy ig=»165(l) — Pbefeeences — What are. 

The bankrui)t borrowed a sum of money from the défendant bank, 
pledglng as security shares of corporate stock, property of his wife, de- 
livered for that purpose by her. Becoming aware of liis insolvency and 
with the privity of his wife, tlie bankrupt paid the bank its loan and 
received bacli the stock, which on the same day he deUvered to his wife. 
Pétition in bankruptcy was filed against him within a week, and the trus- 
tée attacked the transaction on the ground that the payment to the bank 
was in fact a préférence to the wife, voidable under Bankr. Act July 1, 
1S98, c. 541, § COb, 30 Stat. 562 (Comp. St. 1916, § 9644), being within 
four months of the pétition. Held that, if wife had been a surety for the 
loan, the payment to the bank would hâve boen preferential as to her, 
beeause relieving her of liabillty, and hence, though the pledge was a 
bailnient, nevertheless the transaction was preferential as to the wife, 
for, havlng pledged the stock, the bankrupt's wife was entitled to exonéra- 
tion by him to the extent her property was pledged. 

2. Subrogation tgt»7(l)— Allowing Anotheb to Pledge Property. 

In gênerai, one who delivers property to another, allowing him to 
pledge it to a third person for his debt, has the rights of a surety, and is, 
if the pledge be sold, entitled to subrogation to the status of the creditor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

<g=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



SMITH V. TOSTEVIN 103 

Bill by Richard O. Smith, as trustée in bankruptcy of Clifford Le 
P. Tostevin, against Rose H. Tostevin and others. From a decree 
disniissing the bill, complainant appeals. Reversed and remanded. 

Appenl from a final decree dismisslng a bill In equity -upon its face for in- 
sufRciency. Tlie substantial allogatlons of tbe bill were as follows: On Sep- 
ternber 22, 1916, one Tostevin boriowed of the défendant bank $3,600 and 
pledged as security 13 shares of corporate stock, the property of his wlfe, 
glven for that puri)Ose by her. On November Ôth, being aware of Us in- 
solvency and with the privity of hls wife, Tostevin paid the bank its loan 
and received back the stock, whlcli on the same day he delivered to his wlfe, 
the othOT défendant. Pétition was filed against hlm on November 15, 1916, 
and the plalntiff is hls trustée in bankruptcy. The theory of the suit Is that 
the payment to the bank was !n fact a préférence as to the wlfe, which, belng 
wlthin four inonths of pétition filed, is voidable under section 60b of the 
Bankruptcy Act. The decree was granted upon the theory that the stock had 
only beeu bailed to the bankrupt, and that after its rédemption he might 
return it to the bailor. 

Jacob S. Gross, of Binghamton, N. Y., for appellant. 
George Edwin Joseph, of New York City, for respondent. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, 'District Judge (after stating the facts as 
above). [1,2] If Rose Tostevin, the wife, had been a surety for the 
loan, it is settled that the payment would havè been a préférence 
under section 60b. Swartz v. Siegel, 117 Fed. 13, 54 C. C. A. 399; 
Re Lyon, 121 Fed. 723, 58 C. C. A. 143. Before insolvency the surety, 
by payment of the debt, gets through subrogation the status of a 
transférée, and that status protects him from loss. After insolvency, 
while he is, of course, still subrogated, his subrogation will not protect 
him. He must pay without recourse, and he loses to the extent of the 
insolvency. A payment to the créditer discharges him, therefore, pre- 
cisely as,.thoiigh made directly to him. Hence it was inévitable that 
such a payment should be held a préférence, whether made to the inno- 
cent creditor or to the surety ; the efïect was identical, whichever 
course was chosen. 

H we now substitule a pledger of property upon the debt of another 
in the place of a surety, precisely the same situation arises. The 
pledgor will be entitled to exonération against the principal. Robin- 
son V. Gee, 1 Vesey, Sr., 251. If the pledge be sold, he is entitled 
through subrogation to the status of the principal, and upon insol- 
vency he is certain to suffer a loss, measured by the extent of the in- 
solvency. To the extent of the pledge he is the creditor, as much as 
though he had already discharged his property and taken an assign- 
ment of the claim. A payment to the creditor discharging the pledge 
is therefore a payment upon a claim upon which the pledgor cannot col- 
lect ; his loss is equally relieved whether it is made to' the pledgee 
or to him. The analogy is therefore perfect, and the same principle 
should apply to each case. It has in gênerai been held that such a 
pledgor has ail the rights of a surety. Dibble v. Richardson, 171 N. Y. 
131, 63 N. E. 829; Bank of Albion v. Burns, 46 N. Y. 170; Price v. 
Dime Savings Bank, 124 111. 317, 15 N. E. 754, 7 Am. St. Rep. 367; 
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Rowan v. Sharps' Rifle Mfg. Co., 33 Conn. 1, 21-24. I£ so, he tnust 
be subject to his disabilities. 

The defendant's point is good, so far as it goes, that the delivery 
was a baihnent; but it does not touch the important features of the 
situation. It was a baihnent, but something more ; it gave the bankrupt 
the right to subject the property to the hazards of his own crédit 
which a bailment does not do. When those hazards turned against the 
pledgor by the bankrupt's insolvency, she became subject to the Umi- 
tations of ail those who had assumed the chance; i. e., that what re- 
mained of his property shoukl be subject to a trust for equal distribu- 
tion. It made no différence in that aspect that the hazard was of the 
bankrupt's ability tOi redeem the pledge rather than to redeem any 
ôther of his promises. Only in case he succeeded in performing that 
promise could the parties résume the relation of simple bailor or bailee. 
This suit attacks, not the redelivery of the property bailed, which, 
taken alone, would bave been innocent, but the necessary payment out 
of the bankrupt's own estate, which was a condition upon his power 
to redeliver. He had no right to prefer any one of ail those who had 
parted with their property upon the equal chance that his projects 
might miscarry and his performances fail. 

Decree reversed, and cause remanded for trial. 



SHET.DON V. MESSERSOIIMIDT et al. (No. 297.5.) 
(Circuit Court of Appeals, Nintli Circuit. January 7, 1918.) 

Navigable Wateks iS=43(4) — Tidelakds — Rigiit of Owneb of Littobal — 
In.junction. 

The owner of upland almttins on an arm of the ocoan, though entitled 
as a littoral proprietor to hâve access over the land between high and low 
water mark for navisation inirposes, is not entitled to excludo ail per- 
sons but the United States from sueh tidelanrts ; and where persons oe- 
cupyins the tidelands do not interfère with his access, he is not entitled 
to enjoin the maintenance of improvements placcd thereon by them. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 

Suit by Cyrus F. Sheldon against Gus Messerschmidt and others. 
From a decree for défendants, complainant appeals. Affirmed. 

Cheney & Zeigler, of Juneau, Alaska, for appellant. 
Hellenthal & Hellenthal, of Juneau, Alaska, for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Appellant, Sheldon, seeks ta enjoin the 
maintenance of certain improvemente placed by the défendants upon 
tidelands immediately in front of and abutting land claimed by ap- 
pellant under a homestead near Juneau, Alaska. On the trial thèse 
facts were adduced: 

(g:s>For Other cases see same topic & KISY-NUMBER in ail Key-Numbered Dige.sts cS: Indexes 
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Plaintiff owns 47,34 acres of land on Gastineaux Channel, an arm 
of the Pacific Océan, and owns upland having a water frontage of 
about 2,065 feet on Gastineaux Channel. Défendants' structures 
consist of piles and caps upon two strips of tidelands, one of 106 and the 
other of 70 feet in length, and it is charged that buildings will be 
built thereon. Plaintiff lives upon his land, except when doing some 
assessment work. He has no improvements in the way of buildings 
upon the land, except the house in which he résides, which is ap- 
proximately 700 feet northwesterly from the structure built by de- 
fendants. Plaintiff offered no évidence to show that he had any actual 
use for any of the tidelands lying in front of the uplands, or that 
he ever intended to make any use of the tidelands or any part thereof . 
In the judgment the District Court finds no évidence that défendants 
bave interfered or are about to interfère with plaintiff's ingress or 
egress from or to the upland or to and from the navigable water, nor 
that plaintiff has used or is about to use his said right of ingress 
or egress, and dismisses the complaint. 

Appellant claims the exclusive right to the f ree, unobstructed use of 
ail of the tideland immediately in front of and abutting his upland 
against ail the world, except the United States as trustée, and that until 
the tideland is taken for public use, no private person can claim that 
right for his use against the appellant. As cases bave arisen where the 
opinion and décision of this court has been called for in respect to 
the rights of a littoral proprietor, it has been held that the owner 
or locator of lands in Alaska, which border upon navigable or tidal 
waters, has, by the gênerai law, right of access to such water for pur- 
]30ses of navigation, but that he can acquire no right or title below 
high water mark, and therefore can bave no right of possession upon 
which he can base an action against an intruder, alleged by him to 
be interfering with and obstructing him in the érection and use of a 
structure upon the shore Une below such high-water mark. The qual- 
ification of the rule, however, gives to such owner or locator the right 
to bring action against an intruder who puts obstructions on the shore 
that prevent him from having access to the navigable water. In Co- 
lumbia Canning Co. v. Hampton, 161 Fed. 60, 88 C. C. A. 224, the 
authorities are examined and the rule of décision clearly announced. 
The doctrine does not go so far as to give the owner or locator the 
exclusive right of access to the navigable waters, as against ail per- 
sons except the United States. In Worthen Lumber Mills v. Alaska 
Juneau Gold Mining Co., 229 Fed. 966, 144 C. C. A. 248, the 
rule was applied. The appellee there had need of access to the 
waters of Gastineaux Channel in connection with its mining plant 
built on the upland, and, in order to avail itself of the right of access, 
it was necessary to construct a wharf covering the whole space in 
front of the upland. This court sustained the right of access to the 
navigable waters of the channel and declined to interfère with the de- 
cree of the lower court, upon the ground that greater or inore exten- 
sive right had been accorded to the appellee than was reasonablé under 
the circumstances of the case. The principle of thèse décisions has 
been upheld in this circuit in the f ollowing cases : Dalton v. Hazelet, 
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182 Fed. 561, 105 C. C. A. 99; Barron v. Alexander, 206 Fed. 272, 
124 C. C. A. 336. 

We find no error, and affirm the decree. 

Affirmed. 



UNION COAL & COKE OO. v. UNITED STATES. 
(Circuit Court of Appeals, Elglitli Circuit Noveint)er 5, 1917.) 

No. 4844. 

1. Mines and Mineraxs <S=11 — Coal Land Enteies— Limitations to Single 

Entby. 

Under Rev. St. § 2350 (Comp. St. 1916, | 46G2), relatlng to entry of 
coal lands, and whieli provides tliat "the tliree preceding sections sliall 
be lield to autliorize ouly one eutry by the saine person or association 
of persons, and no association of persons any number of whlch shall tiave 
talcen tbe beneflt of such sections, eitlier as an Individual or as a member 
of any otlier association, sliull enter or hold any otïïer lands under tlie 
provisions thereof," a corporation whicli receive<l tbe beneflt of an entry 
made by an individual cannot malie another entry, either itself or tbrough 
another, although it dld not acquire tbe maximum quantlty allowed by 
the statute. 

2. Public Lands <©=>123— Lands Eekoneously Patented — Suit to P^ecoveh 

Value. 

Act March 3, 1891, c. 559, § 1, 26 Stat. 1093, llmitlng the time for bring- 
ing suits for ttie cancellation of land patents, does not apply to a suit by 
the United States to recover the value of lands erroueously patented. 

In Error to the District Court of the United States for the District 
of Colorado; Jacob Trieber, Judge. 

Action by the United States against the Union Coal & Coke Com- 
pany. Judgment for the United States, and défendant brings error. 
Affirmed. 

W. W. Anderson, of Denver, Colo., for plaintifï in error. 

Eugène B. Lacy, Asst. U. S. Atty., of Denver, Colo. (Harry B. 
Tedrow, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

Before CARI.AND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. This is an action by the United States 
to recover from the Coal Company the value of certain coal lands situ- 
ated in Colorado, to which it is alleged the Coal Company f raudulently 
obtained title by conspiring with certain individuals to make coal land 
entries for its benefit, when it had already received the benefit of sec- 
tions 2347-2351, R. S. U. S. (Comp. St. 1916, §§ 4659-4663), author- 
izing the djisposal of public coal lands. 

We agrée with the trial court that tlie undisputed évidence showed 
that coal land entry No. 313, made February 3, 1903, in the name of 
William F. Oakes, for lots 1 and 2, section 19, tovi^nship 29 S., range 
65 W., containing 84.4 acres, for which patent issued June 26, 1903, 

@:::3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexe* 
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was made by Oakes for the benefit of the Coal Company. We are also 
satisfied that the same is true as to the subséquent entry of Westlake. 
The squier entry becomes immaterial, as no recovery was had in re- 
gard to that. The other questions in the case are questions of law. 
The demurrers to the complaint were properly overruled. If the Coal 
Company desired the pleader to specify in what respect it was net 
quahfied to enter, purchase, or hold coal lands, it should hâve made a 
motion to that effect, as a demurrer was not the proper remedy. 

[1] The trial court ruled that, although the Coal Company was en- 
titled under sections 2347 and 2348, R. S. U. S., to 320 acres of coal 
land, it could make but one coal land entry, and that if, in making this 
entry, it did not claim the amount of coal land to which it was entitled, 
nevertheless it could not make a subséquent coal land entry. We think 
this ruling was right in view of section 2350, R. S. U. S., which reads 
in part as f oUows : 

"The three preceding sections shall be held to autborize only one entry 
by the same person or association of persons; and no association of persons 
any nieml)er of which shall hâve taken tlie beneflt of such sections, either as 
an indivldual or as a memher of any other association, shall enter or hold any 
other lands under the provisions thereof ; and no member of any association 
which shall hâve taken the beneflt of such sections shall enter or hold any 
otlier lands under their provisions." 

It is not contended that Westlake could not enter coal lands for the 
Coal Company in the absence of évasion as to quantity (United States 
V. Colorado Anthracite Co., 225 U. S. 219, 32 Sup. Ct. 617, 56 L. Ed. 
1063), but that the Coal Company, having received the benefit of the 
entry made by Oakes, could not make another entry either itself or by 
an agent. There is nothing in the case cited opposed to this view. The 
restriction to one entry found in section 2350, supra, must be given 
full efifect. To décide that an individual or an association could make 
several coal land entries, provided the total amount of land filed upon 
did not exceed the maximum allowed by the statute, would be to read 
out of section 2350 the words "only one entry." United States v. 
Keitel, 211 U. S. 370-388, 29 Sup. Ct. 123, 53 L. Ed. 230. 

[2] It is claimed by counsel for the Coal Company that this action 
is barred by Act March 2, 1896, c. 39, 29 Stat. 42 (Comp. St. 1916, §§ 
4901^903), limiting the time in which suit shall be brought to vacate 
and annul any patent to lands erroneously issued under a railroad or 
wagon road grant. As was decided by this court in Pitan v. United 

States, 241 Fed. 364, C. C. A. - — , and as appears from the act 

itself, the law refers to patents issued under a railroad or wagon road 
grant. Counsel cites us to a statement made by this court in United 
States V. Norris, 222 Fed. 19, 137 C. C. A. 552 ; but what this court 
there stated was made in référence to section 1 of the Act of March 3, 
1891 (26 Stat. 1093, c. 559), limiting the time in which suits must be 
brought by the United States to vacate and annul any patent heretof ore 
or thereafter issued. But neither of thèse acts by their very terms ap- 
ply to suits like the one at bar. This court decided, in United States 
v. Koleno, 226 Fed. 180, 141 C. C. A. 178, that an action like the one 
we are considering would lie at the suit of the govemment. Southern 
Pacific R. R. Co. v. United States, 200 U. S. 341, 26 Sup. Ct. 296, 50 
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L. Ed. 507. This court also decided in Pitan v. United States, supra, 
that: 

"The mère fact that the government permitted the patent to becorae valid 
by the statute of limitations in place of by its express ratification would iiot 
affect the question of the right to maintain an action for damages. It was 
not only so held by the court below in this case, but to the same efPect irt 
United States v. Joues [D. C] 218 Fed. 973, and there is no décision to the 
contrary." 

Counsel for the Coal Company, for some reason not apparent, cites 
section 1047, R._ S. U. S. (Comp. St. 1916, § 1712), which limits the 
time within which suits to recover penalties or forfeitures shall be 
sustained. This is not a suit for a forfeiture or to recover a penalty. 
Stone y. United States, 167 U. S. 178, 17 Sup. Ct. 778, 42 L,. Ed. 127. 

The judgment below is afïirmed. 



THE VEDAMOEE. 

(Circuit Court of Appeals, Fourth Circuit. October 2, 1917.) 

No. 1529. 

CoLLisioîî ©=366 — Steamsiiip and Tow — Crowdikg Wiiile Passing Arf- 

OHORED DbEDGE. 

A flnding that a collision between a steamship and a scow in tow, 
both passing down a channel in Baltimore Harbor, when they were 
abreast of an anchored dredge, the position of which was known to both, 
was due solely to the fault of the steamship in failing to allow sufficient 
room for the tu g and tow to pass safely between herself and the dredge, 
held sustained by the évidence. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty for collision by Albert Connolly, master of the 
steam tug Marian, against the steamship Vedamore ; the Johnson Line 
Foreign Agency, Limited, claimant. Decree for libelant, and claimant 
appeals. Afifirmed. 

R. E. Lee Marshall, of Baltimore, Md. (Daniel R. Randall, of Balti- 
more, Md., on the brief), for appellant. 

John Henry Skeen, of Baltimore, Md., for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and DAYTON, 
District Judge. 

KNAPP, Circuit Judge. On January 28, 1916, in the late after- 
noon, the steam tug Marian was towing a loaded scow down Locust 
Point channel in the harbor of Baltimore. At the same time the steam- 
ship Vedamore, which had just backed out from Pier 8, was also going 
down the channel on a nearly parallel course. Directly ahead of thèse 
vessels, on the northerly side of the channel, was a dredge, held by 
anchor ropes, which had been there about a year and was plainly 
visible. From some cause, which is in sharp dispute, the scow came 

(®E»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Cigests & Indexes 
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înto collision with the steamship, as they were approaching the dredge 
and almost abreast of it, with the resuit that the tug was capsized and 
sunk. The court below f ound : 

"In a sensé the primaiy cause of the accident was the fact that the dredge 
narrowed the usual fairway. The Vedauiore was so navlgated that it did not 
allow sufticient room for the Marian and her tow to pass safely between the 
Vedamore and the dredge. The dredge was, of course, properly in the position 
in which it was, and it had been in tlie same spot or very close to the same 
spot for a long time. The pilot [of the Vedamore] knew where it was. 
» * * The testimony as well as the inspection of the charts and common 
knowledge show that the ordinary and proper course in and out of Baltimore 
Harbor is between the position of the dredge and the Locust Point side. The 
Vedamore, in going out of the harbor, linowing, as she did, the position of 
the Marian aud the dredge, was bound to navigate with a view of giving the 
Marian sufiicient room to pass safely between her and the dredge. She did 
not do so. * * * Whatever his [the pilot's] reasons were, it is certain he 
did not give the Marian sufiicient spaee safely to pass. The fault of the 
Vedamore is clear. The évidence does not show that the purpose of the 
Vedamore to keep close to the dredge buoys was known to the Marian in 
time for the latter safely to hâve attempted to pass to the port side of the 
dredge and its buoys. To hâve done so would hâve required her to hâve gone 
about 450 feet to tlie port of her course. * * * As the évidence does not 
convince me that the master of the Marian knew in time that the Vedamore 
intended to keep so close to the dredge and her buoys that he would not 
hâve room safely to jjass, I do not sec my way eleur to hold the Marian at 
£ault. The Vedamore will therefore be held solely liable." 

The case turns wholly on this question of fact, and no sufficient rea- 
son appears for disagreeing with the conclusion reached by the leam- 
ed District Judge. 

Affirmed. 



AVEKY-LOEB ELECTRIC 00. v. MARKEL. 

(Circuit Court of Appeals, Sixtli Circuit. December 7, 1917.) 

No. 3003. 

1. Patents <©=5328 — Invention — Insulatok. 

The Markel patent, No. 878,302, for a two-part porcelain insulator knob 
composed of two dupllcate uiatching and rogisteriug members, aud havliig 
tenon titting into a keeper mortise, claim 1, held void for lack of inven- 
tion in view of the prior art. 

2. Patents <g=>24 — "Invention" — Multiplication of Parts. 

Ordiuarily "invention" does not lie in merely making in two parts that 
which before was made in one. 

[Ed. Note. — For other définitions, see "VVords and Phrases, First and 
Second Séries, Invention.] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Suit in equity by Harley R. Markel against the Avery-I^oeb Electric 
Company. Decree for complainant, and défendant appeals. Re- 
versed. 
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Wm. F. Hall and David P. Wolhaupter, both of Washington, D. C, 
and Watson, Stouffer, Davis & Gearhart, of Columbus, Ohio, for 
appellant. 

Chester C. Shepherd, of Columbus, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and KII^ 
LITS, District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of patent No. 
878,302, February 4, 1908, to Markel. The device of the patent is a 
two-part porcelain insulator knob, composed of two duplicate (and 
thus interchangeable) matching and registering members, designed 
to protect the electric wires passing through it against contact with 
the nail or screw which fastens the knob to its support. Figures 3 
and 4 of the patent drawings (hère reproduced) are détails in per- 
spective of the duplicate parts. 



-^ 




[1] The first claim, which is the only one in issue, reads thus: 

"1. An insulator having a two-part body consistiiis of a pair of duplicate 
matclilng members provided with similarly arranged wire openings, and each 
bavlug a central guard tenon presenting a shoulder next to the adjacent wire 
opening, and a keeper mortlse for the tenon on the other member." 

In the drawings, 6 and 8 represent the wire openings, 9 the dupli- 
cate halves of the guard tenon, and 10 the duplicate halves of the 
keeper mortise. The nail or screw passes through the hole 11 in the 
guard tenon, and by this construction the block members are prevent- 
ed from latéral displacement and the wires kept from contact with 
the screw or nail by the shoulder nature of the inclosing tenons. The 
District Court held the claim in question yalid and infringed. 

The advantages of having a knob formed of duplicate parts are con- 
ceded. But Markel was not the first to disclose an insulator made 
in exactly duplicate parts. Nichols had several years before shown 
an insulator composed of two exactly duplicate members, whose in- 
clined abutting faces when brought together made a blocklike body,. 
through which the nail or screw passed, and by which it was sepa- 
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rated from the two wires, which, as in Markel, lay one on either 
side of it and at différent élévations. One of Nichols' patent drawings, 
giving a detailed perspective view of one of the members, is hère in- 
serted. 

Nichols' device differed substan- 
tially from that of Markel only in 
that its guard was not in the form of 
a tenon fitting into a keeper mortise. 
The Trenton Porcelain Company, 
however, had marketed an insulator 
which, while not in duplicate parts, 
had a guard tenon upon one part 
which fitted into a keeper mortise 
in a complementary part, as illus- 
trated by the subjoined eut. 

The Trenton tenon and 
mortise performed the 
identical functions of 
those of Markel, and in 
precisely the same way. 
The General Electric 
Company had put upon 
the market insulators of a 
type similar to the Tren- 
ton, the tenon taking the 
form of a truncated cône. 
Evans also had shown a 
porcelain "cleat," as dis- 
tinguished from a "knob," 
composed of two exactly 
duplicate matching and 
registering parts, the 
screw and wires being 
entirely isolated from each 
other. 

Markel's advance over 
the prior art thus consist- 
ed merely in using, in 
Nichols' dupHcate part 
knob, the Trenton guard 
tenon and keeper mortise 
theretofore used in sepa- 

rate, complementary but not duplicate sections, or, otherwise stated, 
in putting half of the Trenton guard tenon and one-half of its keeper 
mortise in each of two old duplicate sections, instead of having the 
entire tenon in one section and the entire mortise in another. 

[2] We agrée with the District Judge that Markel was not antici- 
pated by Nichols. We also think neither the Trenton, the General 
Electric, nor the Evans devices direct anticipations. The important 
question, in our opinion, is whether what Markel did amounted to in- 
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vention, în view of the prior art. While we aiso agrée with the Dis- 
trict Judge that Markel's step did not consist merely in building up 
Nichols' table, we think the conclusion below failed to give due weight 
to the prior art, including the Trenton and similar devices. Ordina- 
rily invention does not lie in merely making in two parts that which 
before was made in one (Standard Caster Co. v. Caster Socket Co. 
[C. C. A. 6] 113 Fed. 162, 169, 51 C. C. A. 109), and that is really 
what Markel did with the Trenton structure, in view of the prior use 
of porcelain knobs in duplicate parts. We recognize no élément of 
novelty or invention in the so-called "shoulder" presented by Markel's 
central guard tenon. The Trenton guard tenon presented the same 
shoulder. The feature of oblique disposai of guard tenon and keeper 
mortise, with référence to the longitudinal center of the block, is not 
involved hère. 

Markel's device doubtless had utilHy, as evidenced by its commer- 
cial success, and by defendant's adoption of it. But giving due weight 
to the feature of commercial success, which, however, is not important 
when lack of invention is clear (McClain v. Ortmayer, 141 U. S. 419, 
12 Sup. Ct. 76, 35 L. Ed. 800; Caster Socket Case, 113 Fed. 166, 51 
C. C. A. at page 109), we think what Markel did fell short of inven- 
tion. 

The judgment of the District Court is reversed, and>the record re- 
manded to that court, with directions to enter decree finding claim 1 
invalid. 
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WOOLLEY, Circuit Judge. Tliis is a suit for infringement of 
eight letters patent for tobacco stripping machines, owned by the 
plaintifî. It is hère on the plaintiff's appeal from the part of the de- 
cree by which the District Court disniissed the bill as to claims 3, 4 
and 8 of Letters Patent Xo. 713,886, issued to J. A. Hutcheson, on the 
ground of non-infringement. 237 Fed. 822. 

The art to which the patent relates, the inventions in the art, and the 
claimed invention of the patent in suit are so fully stated in the opin- 
ion of the District Court, that we shall address ourselves to the art and 
the patents as there disclosed and described, stating only so much as 
may be necessary to an understanding of our conclusions. 

The art of stripping or stemming tobacco leaves was not new when 
Hutcheson entered it. It was so far developed that he expressly dis- 
claims that bis invention is primary or pioneer. The art has to do 
with the séparation of the thick, brittle and valueless portion of the 
stem of a tobacco leaf from its thin, fragile and valuable membrane. 
It is practiced both by hand and machinery. We are concerned only 
with the mechanical practice, and only with the part of it in which the 
membrane of a folded or matted leaf, intended for use in smoking to- 
bacco, is removed from the stem by chopping, cutting, ragging or 
tearing. 

The stemming machines of the branch of the art to which this con- 
troversy relates hâve three common characteristics. They are, (1) 
means for gripping the leaf, (2) means for carrying the leaf when 
gripped to (3) means for stripping the stem. The usual gripping 
means is either a pair of gripper bars or a set of mechanical fingers 
adapted to clamp or grip the leaves. Carriers are either endless belts 
or réels, which convey the leaf to the stripping mechanism. The 
stripping means usually consists of a pair of roUs with cutting grooves 
or a great number of wire bristles extending radially from their pe- 
ripheral surfaces. Thèse rolls are so arranged that they separate to let 
the gripper bars through, and then close upon the gripped tobacco leaf 
as it passes between them, and eut, rag, or tear the membrane from 
the stem. 

Hutcheson does not claim for his invention any élément or charac- 
teristic not commonly found in such machines of the prior art, (ex- 
cepting, perhaps, a feed control attachment, presently to be mentioned). 
He maintains, in substance, that he has invented a certain new and 
valuable adjustment of the old éléments of carriers and rolls, and for 
this invention makes claim in his patent, as follows: 

"4. In a tobacco-strippins machine, n pair of coaetliig leaf stripplii»; rolls, 
means for Intermittently moving botli of said rolls asunder in rclatively 
opposite directions, and a pair of coactlng dra\ving-in bars moving in à 
rectilinear patli ; the aforesaid parts being construetcd and arranged so that 
a leaf on being grasped between said drawing-in bars Is thereby oarried be- 
tween the said stripping-rolls to be subjected to the action thereof and the 
stem transported away from said rolls, sijbstantlally as described." 

If there is invention in this claim, it résides in what the plaintiff 
characterized at the argument as the "Hutcheson main thought." 
This is the movement of the drawing-in or gripper bars "in a recti- 
linear path" and the movement of the rolls "asunder in relatively 
247 F.— 8 
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opposite directions" to permit the bars to pass between them. This 
manifestly is the essence of the patent, and, aside from the particular 
means employed to put it into practice, is the whole of Hutcheson's 
thought. 

The questions in this controversy, therefore, are — ^Whether the 
thought credited to Hutcheson was in fact his ; and, if so, whether the 
thought, as developed by the means he employed, involved patentable 
novelty in view of prior patents to Cochrane, No. 538,660, and to Guer- 
rant. No. 630,334 in the tobacco stemming art, and of the patent to 
Peterson & Clark, No. 426,603 in an art claimed to be analogous. 

The idea of the séparation of rolls to permit the passage of gripper 
bars or fingers, is old, and is not claimed by Hutcheson. The idea of 
moving both rolls "asunder in relatively opposite directions" though 
claimed by Hutcheson as a part of his conception, is manifestly not his 
at ail, for Guerrant had that conception and had reduced it to practice 
three years before Hutcheson. 

Though Guerrant's means for separating both rolls was barred to 
Hutcheson, Guerrant's conception of their séparation, being merely a 
function, was not barred to him. Therefore, Hutcheson was free to 
embody it in any novel means of his own. This he proceeded to do. 
What was the means he employed in doing it ? 

Hutcheson took the old upper and lower endless belts or chains 
of tobacco stemitig machines, with their transverse gripper bars ar- 
ranged to close together and grip the waiting tobacco leaf at a prede- 
termined point and time and mounted cams upon both sets of belts. 
In opération the cams on the upper belt move under the upper roU 
and the cams on the lower belt move above the lower roU. The rolls 
are seated in what in efifect are vertical guides supported by springs. 
As both sets of belts move the cams of the upper belt press the upper 
roU upward and the cams of the lower belt press the lower roU down- 
ward, thus separating them at a time and to an extent which permits 
the passage of the gripper bars between them. As the cams pass be- 
yond points of contact with the rolls, the springs press the rolls back 
to their normal positions in contact with the moving leaf. The follow- 
ing diagram shows in outline the principle and the means of the pat- 
ent: 
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While the conception of a simultaneous séparation of stripping 
rolls was Guerrant's, Hutcheson claims that the means for carrying 
that conception into practice in the way shown by his patent, is his. 
If it is, he is doubtless entitled to a patent for it. But we are very clear 
that the means in which he claims invention and for which alone he 
may claim a patent, is not his. In developing Guerrant's idea, Hutche- 
son evidently went to the art and there he found Cochrane. Coch- 
rane had the same upper and lower endless belts with transverse 
gripper bars and the same stripping rolls. Cochrane separated the rolls 
to permit the passage of the gripper bars belween them, but he effected 
séparation not by moving both rolls, but by holding the lower roU 
stationary and moving the upper roU away from it. The upper roU 
was set in vertical guides supported by springs, and was moved up as 
the cams of the upper endless belt came under it and was forced back 
by the springs as the cams passed on. The following diagram shows 
in outline the principle and means of Cochrane: 
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In prosecuting his application through the Patent Office, Hutcheson 
very naturally encountered Cochrane. Beginning with claims which 
did not limit the invention to a séparation of hoth rolls, and having 
them rejected on référence to Cochrane, claims 3 and 4 were finally 
allowed with such a limitation. 

We are thus brought to the question, whether Hutcheson's practice 
of Guerrant's conception of moving hoth rolls by the same means em- 
ployed by Cochrane in moving one roll, involves the inventive faculty 
and amounts to patentable novelty. If there was merit in Guerrant's 
conception of the séparation of both rolls, Cochrane made perfectly 
obvious the means by which such séparation could be effected. Hutche- 
son did in both rolls essentially and almost precisely what Cochrane did 
in one, with little déviation of means and none of function. We are 
clearly of the view that in carrying out Guerrant's conception by 
Cochrane's means, Hutcheson invented nothing, — unless he thereby 
conceived and achieved something beyond the scope of Cochrane's 
invention. 

Hutcheson claims that his invention meets this test, and that m doing 
in two rolls what Cochrane did in one, he did something that Coch- 
rane neither thought of nor did. This comprises the other élément of 
Hutcheson's main thought, namely, the movement of the gripper bars 
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with the tobacco leaf în their grasp "in a rectilinear path." This he 
claims is a novel and useful thing which solved a problem and made an 
advance in the art meriting a patent. He bases this claim upon two 
facts : First, that the path of the gripper bars and the tobacco leaf in 
Guerrant, while substantially rectilinear, is in fact orbital, the arc of the 
path being wide or narrow according to the diameter of the réel ; and, 
second, that a true rectilinear path in Cochrane is prevented by the 
stationary roll which causes the lovver gripper bars to climb up and ride 
over it. It is not clear from the évidence that the slightly arcial path 
of Guerrant, or the rise in the path of Cochrane, presented difficulties 
involving problems from which the art called for relief. Indeed, it 
does not appear that Hutcheson's claim of an advance made by a 
path geometricai.y rectilinear, was recognized by the art as a matter 
of importance. tJnless Hutcheson, in adopting Cochrane's roll-sepa- 
rating means bas solved some real problem or bas contributed some 
new and useful thing to the art, he bas not made an advance which 
entitles him to a patent. 

After a very careful study of the record, we are satisfied that what- 
ever merit may be contained in Hutcheson's idea of a true rectilinear 
path, it does not involve invention. We are of opinion, therefore, 
that claims 3 and 4 of the patent are invalid. We base our judgment 
of their invalidity not upon the ground of anticipation, but because we 
think that they involve no patentable novelty in view of the prior art. 

We reach this conclusion upon the prior patents of this art alone, 
as we find it unnecessary to go to the analogous art cited, in which is 
the prior patent to Peterson & Clark, No. 426,603, where there is a 
séparation of both rolls and a movement in a true rectilinear path in 
the précise principle and by almost the identical means of the patent 
in suit. 

Claim 8 is for a controlling device used in connection with the 
tobacco-stripping machine of the type of the patent in suit. It is as 
f ollows : 

"In a tobacco-stripping machine, a pair of coacting leaf-stripping rolls, 
means for intermittently separating said rolls, a pair of coacting drawlng-in 
bars luovlng in a rectilinear path and passing between said rolls when 
said rolls are separated, and a controlling device governed by said bars for 
intermittently arresting the movement of the leaves in position to be grasped 
by said bars, substantially as described." 

We are of opinion that this claim also is invalid for lack of patenta- 
ble novelty, especially in view of Letters Patent, No. 591,436 to Under- 
wood, in this art. The device appears to us to be nothing more than an 
expédient commonly resorted to in this and in other arts where feed 
control is desired. 

It is ordered that that part of the decree below, which is hère on 
appeal, be affirmed. 



WAEKEN BKOS. CO. V. PACE 117 

WARREN BROS. CO. v. PACE et al. 

(District Court, N. D. Ohlo, E. D. June 26, 1916.) 

No. 319. 

Patents <S=?,28 — Validitt and Infkingement — Paving Material. 

The Warren patent, No. 727,.505, for a street pavement conslstlng of 
broUen stone of différent sizes clown to an impalpahle powder in senerally 
specifled proportions, in connection with a bltumen binder, claims 5, 6, 
and 11, construed, and hcld valid, but not iufringed by défendants, wbose 
composition is not within the proportions si)ecifled in tlie claims. 

In Equity. Suit by the Warren Bros. Company against W. S. Pace 
and T. S. Pace, individually and as partners doing business as Pace 
Bros. On final hearing. Decree for défendants. 

Westenhaver, Boyd & Brooks, of Cleveland, Ohio, and James M. 
Head, of Boston, Mass., for plaintiff. 

Charles K. Offield, of Chicago, 111., and Guthery & Guthery, of 
Cleveland, Ohio, for défendant. 

ClyARKE, District Judge. This suit is brought by Warren Bros. 
Company, a corporation, against the défendants, individually and as 
partners, to enjoin the carrying out of a contract entered into by the 
défendants with the commissioners of Cuyahoga county, Ohio, for the 
construction of a highway of materials such that the plaintiff claims 
it vvould infringe the fifth, sixth, and eleventh claims of United States 
letters patent No. 727,505 ovvned by the plaintiff. 

A considérable part of the roadway had been completed when the 
case was tried, and the claim of the défendants is that the composi- 
tion required by the terms of the contract to be used was departed 
from with the consent of the inspecting and of the county engineers 
for the reason that the quantities of materials specified were such that 
they would not absorb the required amount of bituminous matter with- 
out making the surface of the road too soft for the use to be made of 
it. For this reason ail parties concerned confined the testimony to 
the pavement as actually laid, with the assumption that the remainder 
of it would be of the same character. 

In Warren Bros. Co. v. City of Owosso, 166 Fed. 309, 92 C. C. 
A. 227, the Circuit Court of Appeals for this (the Sixth) Circuit, de- 
cided that the patent in suit is valid, and that claims No. 5, No. 6, and 
No. 11 were in that case infringed, but what mixture of materials was 
contemplated or used does not appear from the report. 

In Warren Bros. Co. v. City of New York, 187 Fed. 831, 109 C. 
C. A. 591, the Circuit Court of Appeals of the Second Circuit, fol- 
lowing the décision in the Owosso Case held the patent to be valid, 
and the spécifications appearing in the report are held to infringe 
claims No. 5, No. 6, and No. 11. 

A due subordination of authority requires this court to accept as 
controlling the décision in the Owosso Case, but except for this ob- 

€=s>For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dige.-sts & Indexes 
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ligation, upon the record before me, I should hâve great difficulty in- 
sustaining this patent. This disposition to question the vahdity of the 
conclusion of the Court of Appeals springs chiefly from the impression 
made upon the mind of this court by the affidavit of Logan Waller 
Page, which by référence in the affidavit of the défendants' expert, 
Samuel N. Pond, becomes a part of the record in this case. The tes- 
timony of this witness was not in the Owosso Case, but in part at least 
it appears to hâve been before the courts of the Second circuit in; 
the New York case. 

Page, when he made the affidavit referred to, was director of the 
office of public roads of the United States Department of Agriculture ; 
he is obviously a man of high scientific attainments, and had served 
by appointment of the Président of the United States at least twice 
as the représentative of the United States at International Road Con- 
gresses, one held in Paris and one in Brussels. He states that he had 
frequently refused to testify in patent cases, and that he had consented 
to do so only in cases which, though not in form, were in fact against 
the cities of Chicago and Indianapolis and of New York, and he says. 
that he made exceptions to his practice in thèse cases because he 
tbought it was his duty to be of service to the public. This witness- 
gives a condensed statement of the industry of road making with stone, 
and refers to publications in 1893 and 1895, which seemingly disclose 
clearly enough what Warren describes in the spécification of the pat- 
ent in suit as his discovery, viz. that the best provision for eliminating 
voids and for establishing stability in paving materials is to be found 
not, as was supposed before his discovery, in the use of sand or of 
fine gravel, but in the use of minerai components of relatively large 
size. He points out very pertinently that the permissible percentages 
of minerai aggregate stated in the patent in the suit are such as to 
i-ender the so-called invention extremely vague and uncertain, and he 
illustrâtes this statement by showing that if the minimum of the in- 
termediate sizes in the Warren preferred mixture, ranging from one- 
fourth inch to impalpable powder, is taken, it will be impossible to 
obtain a 100 per cent, mixture by employing the maximum amounts 
of the other two ingrédients, e. g., 3 per cent, of impalpable material,. 
plus 10 per cent, of material between impalpable .powder and one- 
fourth inch in size, plus 80 per cent, of material larger than one-fourth 
inch in size, equals 93 per cent. He gives the results of four com- 
binations of stone and impalpable powder, ail seemingly within the 
scope of Warren's preferred mixture, yet in each of thèse the per- 
centage of voids is above that of claini No. 11, and in three of the 
cases is very materially above it. From publications long prior to 
the application for the Warren patent he shows that the statement is 
seemingly without foundation; that except by his method it is im- 
possible to reduce the void space in an aggregate of rock below 21 per 
cent. Further to this experienced and obviously candid road builder, 
the use which Warren niakes of the expression, "inhérent stability" is, 
as it seems to this court to be, extremely vague, and he déclares that 
the proportions and gradations of material described cannot be pro- 
duced except by a most careful séparation by measures and screens 
for différent sizes of stone, by selecting the prescribed proportion of 
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such sizes and by then mixing them in the manner suggested by the 
patent. 

The record in the Owosso Case, though not in évidence, has been 
inspected by this court, and it is significant that this last statement 
describes the manner in which the witness (in this case Schultee) tes- 
tified in the Owosso Case, the plaintiff prepared and mixed its ma- 
terials in order to obtain the patented combination. 

It may be noted in passing that no évidence was introduced in the 
trial of this case which tends directly to modify the views thus ex- 
pressed by Mr. Page, and that two cases commenced by the plaintiff, 
in wliich his testimony was used, were dismissed after a motion for 
preliminary injonction was denied. 

Thèse observations will suggest why, although this court feels it its 
duty to follow the Owosso décision, it also regards itself as constrain- 
ed to put a somewhat strict interprétation upon the claims of this pat- 
ent, in determining the question whether or not it has been infringed 
by the défendants, which is the only c|uestion which the décision of 
the Circuit Court of Appeals leaves open for our détermination. 

The patentée of the patent in suit déclares that his invention con- 
sista in the discovery that the best composition of the street pave- 
ment mixture, to which his patent relates, is one "as free from voids 
as possible and also stable and nonliable to displacement," and this is 
obtained, he says, by ucing larger sizes, grains or pièces of stone — 
"say up to those which will pass through a 2-inch ring," and by em- 
ploying with thèse larger grains, proper quantities of the smaller sizes 
down to impalpable powder. This gênerai description of his inven- 
tion is foUowed by a statement of the "proper quantities" of the in- 
dicated ingrédients which he has found from expérience give the best 
results, which is "1 per cent, to 3 per cent, of impalpable powder, 
from 10 per cent, to 30 per cent, of material between impalpable 
powder and one-fourth inch in size and from 50 per cent, to 80 per 
cent, larger than one-fourth inch in size." 

It cannot escape notice that that part of the spécification thus con- 
densed is so indefinite that, as Mr. Page points out, if the minimum 
amount of the material between impalpalîle powder and one-fourth 
inch in size be taken, and the maxima of the two other ingrédients 
be taken, the resuit is a total of but 93 per cent.; and also that if 
the maxima of the first and second, the two finer ingrédients be taken — 
3 per cent, of the first and 30 per cent, of the second — it results that 
there must be taken 67 per cent, of the coarsest, larger than one-fourth 
inch in size. 

Further reading of the spécification finds the patentée declaring that : 

"Because of the inhérent stability obtained by me by the eareful sélection 
and proportioning of several grades of minerai ingrédients I am enabled to 
use an asphalt or bituminous uniting médium of a softer nature and at a lower 
température than could otherwise be used. This is because in my case, the 
wear and strain fall upon the minerai ingrédients and not upon the binder, 
which latter may be as soft as désirable." 

This is important in arriving at just what the patentée claimed his 
discovery to be, and it obviously suggests that the mixture which he had 
in mind should be one including stones larger, perhaps much larger 
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than 1 inch in size. It is notable in this connection that in the first four 
claims of the patent one élément of the mixture claimed to be a dis- 
covery consists in material, 50 per cent, to 80 per cent, of the whole, 
composed of minerai ingrédients lying between one-fourth inch and 3 
inches in diameter. 

The first four claims of the patent give, though somewhat indefinite- 
ly, the percentages of the various éléments of the mixture proposed, 
but claims No. 5 and No. 6 are much more gênerai in terms, and are 
really so indefinite that if they are read unmodified by the spécification 
and earlier claims, they would grant a monoply to the patentée for al- 
most every conceivable mixture of broken stone, provided only that 
it possessed the quality which the patentée describes as "inhérent sta- 
bility." It would seem clear enough that this is an interprétation of 
the claims which the Court of Appeals cannot hâve had in mind as a 
resuit of its décision, and it makes it of first importance that we 
should obtain, if possible, a clear définition of the expression "inhérent 
stability," as it is used once in the spécification and in 7 of the 13 
claims, including the fif th and sixth claims. 

Schultee, one of the expert witnesses for the plaintifï, testifies that 
with the exclusion of bitumen "inhérent stability is the stability of the 
aggregate per se." The plaintifï's witness, Howard, defines "inhérent 
stability" as meaning "that minerai aggregate mutually supports itself ; 
the larger voids of the larger stones being filled by the next smaller and 
on down, so that you hâve a compact pièce of minerai aggregate of very 
unusual inhérent stability." And again this witness was asked whether 
or not "Warren proposes to obtain inhérent stability by the use of thèse 
stones of such size and in such way, nested and associated together so 
as, without any bitumen at ail, they will mutually support each other," 
and he answered, "That is really what is new and novel in the patent." 

This discussion of the patent and of the évidence introduced on this 
trial brings us to the crucial question for décision, viz., Does the paving 
which the défendants are proved to be laying infringe claims No. 5, 
No. 6, and No. 11 of the patent in suit? 

As we hâve said, a considérable part of the pavement bas been finish- 
ed, and the case was tried upon the theory that the remainder of the 
work would be donc in the same manner as that already comoleted. 
For the plaintifif two witnesses, Schultee and Howard, testify on this 
subject. 

Schultee testifies that the sample of the pavement laid bv the défend- 
ant which he analyzed, exclusive of bitumen, contained 48.8 per cent, of 
material coarser than one-fourth inch ; 3.4 per cent, of impalpable pow- 
der, and the rest of it, 47.8 per cent., was graded bet\y*en the two, and 
is defined as "sand" by Howard. It contained, Schultee says, 14.2 per 
cent, of voids. He adds : 

"The whole structure was so proportloned as to cause the stones to Interlock 
with each other and produce the inhérent stability that is claimed by the 
patentée" 

— and that the stone used was a limestone, the run of the crusher, be- 
tween 114 inch and one-fourth inch. 
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Howard testifies that he analyzed a part of the sample sent him by 
Schultee, and that, excluding bitumen, the amount nf the aggregate 
which passed a 200th-inch mesh was 5.5 per cent, the annount which 
passed a one-fourth inch sieve was 46.8 per cent., and that the amonnt 
which was coarser than one-fourth inch was 47.7 per cent. He made 
the voids 13.6 per cent. He says that in the sample he used there were 
one or two pièces "just one or two possibly" which on shaking would 
not hâve gone through a 1-inch sieve; "you might say, if you took an 
enormous pile, it would hâve a few partiales larger than 1 inch in size." 
Though skillfully led, this witness would not go the length of saying 
that this mixture falls within the preferred proportion of the patent. 
Obviously it does not, for it contains 46.8 per cent, between impalpable 
powder and one-fourth inch stone, while the preferred maximum of 
this size is 30 per cent. This witness says that he would classify that 
portion of the material as sand which ran from one-fourth inch down 
to 200th inch ; coarser than this he would classify as crushed stone or 
gravel. The 200th-inch material he classifies as dust. He also divides 
sand somewhat indefmitely into coarse and fine sand. In this classifi- 
cation of the witness, the sample which he used yielded 5.5 per cent, 
impalpable powder, 46.8 per cent, of sand, and 47.7 per cent, of stone. 

For the défendants Arthur Lee, W. S. Pace, C. E. Betts, and W. E. 
Heineke testify upon this subject. 

Lee is the foreman in charge of the work, and he gives the weight of 
one batch of material which he says was typical as stone and sand with- 
out limestone dust, 859 pounds, limestone dust, 65 pounds. He says 
that as nearly as he could estimate it, 2,300 pounds of stone were used 
to each 3,000 pounds of sand, and this is the only division he gives of 
the amount of sand and stone used. Working out the percentages by 
familiar methods, this testimony of Lee results in the conclusion that 
the mixture used by the défendants contains (omitting fractions) 53 per 
cent, sand, 40 per cent, stone and 7 per cent. dust. The spécification in 
the contract called for three parts stone and two parts sand, and this 
witness says that it was necessary to départ from thèse proportions be- 
cause there was not sand enough in that mixture to carry the bitumen 
without leaving the pavement too soft, and that the mixture he gave 
was adopted with the consent of the inspecting chemists and of the 
county engineers. 

W. S. Pace, one of the défendants, testifies much more generally 
than does Lee, and does not speak of percentages except where he in- 
cludes bitumen as a part of the total. He says (and Lee and he agrée on 
this) that the material used consists of limestone in size varying from 
114 inch to one-fourth inch and two kinds of sand, one coarse and one 
fijier. He says that the stone is kept in one pile and two kinds of sand 
in separate piles ; that the two kinds of sand are mixed as nearly as lie 
can judge in about equal weights, and are used with the stone in the 
proportion of about 2,500 pounds of stone (Lee makes it 2,300) to. 3,000 
pounds of sand. His descriotion of the quantity of pulverized stone 
or powder is the same as Lee's. It results that while Pace is not as 
definite as Lee, their testimony is in substantial agreement. 

C. E. Betts is a chemist who analyzed a sample of defendant's pave- 
ment as laid, and obtained the resuit following: Six per cent, of im- 



122 247 FEDERAL REPORTER 

palpable powder; 52.1 per cent, passing a one-fourth inch mesh and 
retained on the 200th-inch mesh, which would be sand ; 41.9 per cent, 
retained on one-fourth inch mesh, which under the définitions used 
in this testimony would be stone. Betts used a sample which had a 
surfacing of bitumen and gravai, so that his results would not be as 
strictly accurate as those of Schultee and Howard, but the sample pro- 
duced in court would indicate that the analysis on this account would 
be more favorable to the plaintifF than the défendant. The approxima- 
tion of this resuit to the statement of the composition of the paving 
made by Lee is impressive. 

W. E. Heineke is a représentative of the Pittsburg Testing Labora- 
tory, having charge of the inspection of the work done by the défend- 
ants in the interest of the county, and for two weeks before the trial 
he had been making hourly examinations of the minerai aggregate used. 
He says that the endeavor was to get about a wheelbarrow full of 
stone to a wheelbarrow full of sand (half coarse and half fine sand) 
which were alternately fed into the mixing machine. He says that in 
the same volume the sand would be heavier than the stone, and that 
they aim to keep the volume approximately the same, but he does not 
undertake to say how much heavier the sand would be than the stone. 
He confirmed the testimony of Lee to the extent of saying that about 
65 pounds of the pulverized stone is used in a batch of 1,000 pounds 
of the mixture, and he approves as typical the two samples of sand 
which are introduced in évidence, one fine and the other coarse. 

Assuming now that Lee and Pace and Betts hâve given the compo- 
sition of the mixture used by the défendants with approximate ac- 
curacy as stone dust 7 per cent., stone one-fourth inch to 1% inch in 
size, 40 per cent., and sand 53 per cent., it cannot reasonably be said 
to infringe the preferred mixture of the patent, which requires at most 
3 per cent, of impalpable powder and 30 per cent, of sand with not 
less than 67 per cent, of stone larger than one-fourth inch in size; 
neither does it infringe either the first or second claim of the patent 
because it contains only 40 per cent, of ingrédients between one-fourth 
inch and 3 inches in diameter, while each of thèse claims requires a 
minimum of 50 per cent, of such stone, which with the variations from 
the other materials used is too great a departure from the formula 
of thèse two claims to permit of its being considered an infringement 
of them. Neither does it infringe the fourth claim because it con- 
tains but 40 per cent, of material between one-fourth inch and 3 inches 
in diameter (none of it larger than 1 inch in diameter) instead of the 
minimum of 50 per cent, as specified in the claim, and also because 
of the excess of sand and of impalpable powder which it contains over 
the quantifies specified in this fourth claim. 

However claims No. 5 and No. 6, which hâve been held valid by 
the Circuit Court of Appeals, do not specify any definite amounts of 
the various grades of materials to be used. But in thèse the inven- 
tion is claimed to réside in so grading the materials "as to give the 
structure an inhérent stability," using the expression as it is defined 
for us by Schultee and Howard in the terms already quoted in this 
opinion. Samples of the tvi'o kinds of sand and of the stone used by 
the défendants are before this court, as are also samples of the pave- 
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ment as completed structure. Schultee and Howard say tliat in tlieir 
opinion the compound of materials used by the défendants as shown 
by their analyses possesses the required inhérent stability, but the 
composition which their analyses of small samples show is so greatly 
différent in proportions of sand and of stone and of powder used 
from that testified to by the witnesses for the défendant that their 
conclusion might be applied to the samples used and yet not be true 
as to the actual roadway constructed. With the évidence thus far 
from satisfying on this important question, it is quite impossible for 
this court to believe' that such small pièces of stone as the exhibits 
show are used by the défendants can be mixed with such sand as is 
shown to be used in the proportions of approximately 40 per cent, of 
the former to 53 per cent, of the latter, and that by simply mixing, 
without bitumen, they can be so nested and associated together as to 
create a stable mass, meaning thereby a mass with a stabiHty sufficient 
to permit its supporting such vehicles and animais as are used upon 
public highways. It would seem that the utmost that can be said for 
the testimony introduced by the plaintiff on this point is that it leaves 
the court in very great doubt as to whether the mixture used by the 
défendants possesses "inhérent stability" as defined by its witnesses, 
and such a doubt is of course fatal to the plaintifï's claim, which must 
be specifically proved (Imhaeuser v. Buerk, 101 U. S. 647, 25 h. Ed. 
945) by a prépondérance of the évidence (Bene v. Jeantet, 129 U. S. 
683, 9 Sup. Ct. 428, 32 !.. Ed. 803). 

The eleventh claim of the patent is, if possible, more gênerai in terms 
than the fifth and sixth claims, and makes the distinguishing quality of 
the mixture consist in the "spaces between the minerai ingrédients 
being less than 21 per cent, of the whole, and the plastic binder oc- 
cupying such space." Judge Eurton in the Owosso Case déclares that : 

"The fundamcntal idea of Warren is not that the 'density' of his com- 
position gives the stability which he claims, but that the minerai aggregate 
should of itself resist displacement by trafflc." 

The effect of this déclaration makes claim No. 11 practically iden- 
tical with claims No. 5 and No. 6, and requires that before any ma- 
terial used can infringe this claim No. 11 it must hâve the "inhérent 
stability" of the fifth and sixth claims, regardless of the less than 20 
per cent, of voids, and therefore if our conclusion that the mixture 
used by the défendants does not infringe the fifth and sixth claims 
is correct, we must also conclude that it does not infringe the eleventh 
claim. 

It results that a decree will be entered sustaining as valid claims 
No. 5, No. 6, and No. 11 of the patent in suit, but finding that the 
construction of the défendants does not infringe them, and that there- 
fore the bill must be dismissed and the défendants recover their costs. 
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UNITED STATES 7. BAKER et al. 
(District Court, D. Maryland. July 11, 1917.) 

1. Aemt and Navy ©=»40 — Sélective Draft Agi— Attempt to Secuee Ee- 

PEAL. 

Every man lias a perfeet right to any opinion lie may form about a pro- 
posed or existing law, and lie may do anything in itself légal to secure a 
repeal of a law in force, usiug sucli arguments as commend themselves to 
his reason and judginent, even tbough sucli law be the Sélective Draft 
Aet (Act May 18, 1917, c. 15). 

2. Aemy and Navy <S=^40 — Offensei— Sélective Draft Act. 

As long as a law is in forcei, It is the duty of every man to obey it; 
hence any one, wlio, under pretense of arguing against the wisdom of the 
Sélective Draft Act or advocating its repeiil, does anything with in- 
tent to procure its violation, Is guilty of an offense. 
.3. Abmy and Navy <S;=540 — Ofi-enses— Jury Question. 

In a prosecution for acts tending to induee violations of the Sélective 
Draft Aet, the sole question for the jury is whether défendants, in any- 
thing they did, intended to persuade those subject to tlie act not to coiii- 
ply with its provisions; the questions whether their statements and ar- 
guments vrere well founded being immaterial. 
4. Army and Navy iS=340 — Offenses — Violations or Sélective Draft Aot. 

While it is an oifense to urge a violation of law under cover of advo- 
cating the priuciples of any polltical party, defeudant's distribution of a 
circular containing a lurld description of the horrors of war, stating that 
conscription was upon the country and the Sélective Draft Aet a fact, 
which further argned that if everybody liad voted the Socialist ticket 
there would hâve been no war, and ended with an appeal to subscribe 
to a Socialist paper, does not show an atteinpt to induce those subject 
thereto to violate the Sélective Draft Act. 

Romanus E. Baker and Jacob M. Wilhide were indicted for the 
offense of attempting to induce those subject to the Sélective Draft 
Act to disobey it. Défendants acquitted on directed verdict of not 
guilty. 

Samuel K. Dennis, U. S. Atty., and James A. Latane, Asst. U. S. 
Atty., both of Baltimore, Md. 

Frederick Haller, of Hagerstown, Md., and Charles B. Backman, of 
Baltimore, Md., for défendants. 

On Ruling upon Admissibility of Testimony. 

ROSE, District Judge. I might as well make perfectly clear what 
I understand to be the issue in the case. 

[1, 2] Every man lias a perfeet right to any opinion he may see fit 
to form about any proposed law, or about any lav^^ that is on the stat- 
ute books. Any man may do anything, in itself légal, to secure the re- 
peal of any law in force. To that end he may make any argument 
that commends itself to his reason and judgment against the policy of 
any particular law, whether it be the law for a sélective draft or any 
other. And he is not answerable for the wisdom of his arguments. 
He could not very well be put on trial even for the good taith of some 
of them. I am afraid, if he could be, most of the political orators in 
every campaign would be liable for much they say about the other 

i@=3For ottier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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party. We ail of us say more against our political opponents than we 
really believe. But there is one limit. As long as the law is the law, 
it is the duty of every man to obey it ; and he may not, under color or 
pretense of arguing against the wisdom of the law, or of advocating 
its repeal, do anything with intent to procure its violation. 

[3] Now, I hâve not seen thèse circulars that were distributed by 
the défendants. They may be wise or unwise, temperate or intemperate. 
I do not know a thing about them. But the one thing that the jury is 
to inquire into is not as to the wisdom or the lack of wisdom of any 
statements in those circulars, or their truthfulness or their fairness. 
That is not the question. The one sole question in the case is whether 
thèse men, in anything they did, intended to persuade men not to reg- 
ister under the draft, or, after they were registered, to persuade them 
not to obey the order to come to the colors. That is the one question. 
So the real inquiry hère is : Can the government show, always beyond 
a reasonable doubt, that thèse men were trying to persuade people to 
disobey the law ? Whether they approached candidates for enUstment, 
or persons within the âge for enlistment, and made any statements to 
such persons which might naturally make such persons reluctant to 
obey the law, is one of the facts to be taken into considération by the 
jury; but the jury cannot convict, unless they are satisiied, of course 
beyond a reasonable doubt, that thèse men were then engaged in doing 
something which they purposed and intended should prevent men within 
the military âge from obeying the law. If the jury is satisfied beyond 
a reasonable doubt, then the case is made out. If they hâve any doubt 
about the purpose of thèse men, they must acquit them, however mis- 
taken the jury may happen to think they were about the policy of the 
law — however unfair or extravagant the jury may think their argu- 
ments against it were. 

At Conclusion of the Government's Case. 

The Court : I do not think there is anything to go to the jury in this 
case. 

[4] You may hâve your own opinions about that circular. I hâve 
very strong individual opinions about it, and as to the wisdom and 
fairness of what is said there; but so far as I can see it is a circular 
principally intended to induce people to subscribe to a Socialist news- 
paper and to get recruits for the Socialist party. I do not think that 
we ought to attempt to prosecute people for that kind of thing. It 
may be very unwise in its effect, and it may hâve been unpatriotic at 
that particular time and place ; but it would be going very far indeed, 
further, I think than any law that I know of would justify, to hold 
that there has been made out any case hère, even tending to show that 
there was an attempt to persuade men not to obey the law. 

There is a very lurid description of the horrors of war in that circu- 
lar — some of it well written ; some of it not so well written. But, 
after ail, there is no différence of opinion that war is a terrible catas- 
trophe, and involves many terrible things. The circular develops some 
sort of a theory, not very clearly argued out, that if everybody had 
voted the Socialist ticket there would hâve been no war. The circular 



126 247 FEDERAL REPORTER 

ends up with an appeal to subscribe to the Sociàlîst paper for 50 cents 
a year, or 25 cents for every six months. 

Mr. Latane: The side of it that appealed to the government was 
this, your honor. Of course, \ve are perfectly satisfied with your hon- 
or's détermination of the matter ; but, just in explanation, it starts out 
with the words, "Conscription is upon us and the draft law is a f act." 

The Court : That I understand to be a fair and reasonable déduction 
that from their point of view it ail could hâve been avoided if the people 
earlier had taken this Sociahst paper and had voted the Sociahst ticket. 

Mr. Latane: The point that occurred to the government is this: 
Thèse people are too clever to directly, in print, to attack the draft law ; 
so', under guise of advocating the principles of the Socialist party, they 
give the whole draft proposition a very raw deal. 

The Court : That is possible, but you must prove the intent beyond 
the possibility of a reasonable doubt. 

Mr. Latane : Ail we want is to get some judicial determinaîion of 
the matter. 

The Court : The judicial détermination of the matter is that in what- 
ever form they put what they say or do, whether that of advocating the 
principles of any political party, Republican, Démocratie, Prohibitionist, 
Socialist, or under any other guise whatsoever, it is an offense tb do 
anything with the intent of bringing about a violation of the law ; but 
the commission of that offense must be proved, the intent must be es- 
tablished by évidence which will justify a jury in holding that it was 
made out beyond a reasonable doubt, and in this case there is no such 
évidence. 

Gentlemen of the jury, you hâve the instructions of the court to re- 
turn a verdict of not guilty. 



In re PABSONS MFG. 00. 

(District Court, D. Massachusetts. March, 1&17. On Review pf Order of 

Eeferee, July, 1917.) 

1. Bankruptct <®=126 — Election of Trustée — Review op Appbo-val. 

Indlvidual creditors, coneeiving themselves aggrieved by the action of 
the référée In approving the élection of a trustée, may take review in 
their own names. 

On Review of Order of Référée. 
,2. BANKRUPTcr <©=5l23 — Tbdstees — Appointment. 

Where, after bankruptcy of a corporation, Its président and former 
manager, who was also one of the three directors, favored composition 
and reorganization, and tlie recelvers and the other two directors favored 
adjudication and wlnding up of the corporate affalrs, and each slde, in 
sollcltlng claims to vote on the sélection of a trustée, went beyond what 
was proper, claims solleited by the président, who yet held his office, 
cannot be disfranchised, while those solIclted by the recelver and other 
directors are voted, even though the président, wlthout authorlty, used 
the corporate name In attemptlng to resist adjudication ; the président 
being guilty of no fraud. 

<J:::»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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8. BANKRTjPTcrr iS=123 — Sei-ection of Teustee — VoTiNa or Claims. 

That a bankrupt had a large clalm agalnst one who collected clalma 
and deslred to vote them to eontrol the trustée is uo ground for dls- 
franchising such claims, altbough it might be for questionlng the fitness 
of tlie trustée so chosen. 
4 Bankkupict ©=5l26— Tbustee — Décisions or Eefekee. 

Whlle the court wIU defer to a décision of the référée in approving an 
élection of a trustée in bankruptcy, yet where error of a fundamental 
character, affecting the rights of a substantial body of creditors, ap- 
pears, the referee's décision cannot be upheld. 
5. Bankruptct <g=3l2(! — ^Trustée — Approval or EuxrrioN. 

Where a referee's order appointing a tnistee is set aslde on pétition to 
review, the court should remand the proceedinga to tlie référée, instead of 
appointing a trustée Itself. 

In Bankruptcy. In the matter of the Parsons Manufacturing Com- 
pany. On pétition by individual creditors to review orders of the 
référée relative to the choice, appointment, and approval of trustées. 
The case having been recommitted to the référée to state the facts, the 
order affirming the appointment of trustée was vacated, and the case 
returned to the référée for further proceedings. 

Jacobs & Jacobs, of Boston, Mass., and Clarence E. Tupper, of 
Worcester, Mass., for petitioners. 

Swift, Friedman & Atherton and L,ee M. Friedman, ail of Boston, 
Mass., for trustées. 

MORTON, District Judge. [1] The practice of permitting in- 
dividual creditors, who conceive theraselves aggrieved by the action of 
the référée in approving the élection of a trustée, to take review in 
their own names, is too well settled in this district to be disregarded 
(see In re Kellar, infra; In re Rosenfeld-Goldman Co. [D. C. Mass.] 
36 Am. Bankr. Rep. 520, 228 Fed. 921 ; In re William T. Snow [No. 
20983] 248 Fed. 295; In re Max Grat [D. C. Mass.] 36 Am. Bankr. 
Rep. 524, 228 Fed. 925), especially as it has received the silent approv- 
al of the Court of Appeals for this circuit (In re Kellar [C. C. A. Ist 
Cir.] 27 Am. Bankr. Rep. 715, 192 Fed. 830, 113 C. C. A. 154). 

I hâve examined the transcript and briefs sufficiently to satisfy niy- 
self that the présent case cannot be adequately dealt with on review 
without a certificate from the référée stating the facts in référence to 
the disfranchisement of claims, the relation of the présent trustées to 
■ previous proceedings in the case, tlie solicitation of claims, and perhaps 
other significant circumstances. 

Case recommitted to référée to state facts. 

On Review of Order of Référée. 

This is a controversy over the élection of trustées. Until the bank- 
rupt corporation got into financial difficulties, one Gerrish was its 
dominating spirit. He was its président, treasurer, clerk, and man- 
ager, as well as one of its three directors. With the assent of ail the 
directors, it made an assignment for creditors. Shortly afterwards, 
and as part of the arrangement, an involuntary pétition in bankruptcy 

^EsPor other casée eef same toplc & KHY-NUMBER In aU Key-Numbered Digests & Indexe» 
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was filed against it in this court, upon which receivers were appointed, 
three in number, two of whom liad been assignées. At this time al) 
interests were acting in harmony, and Gerrish was employed by the 
assignées and by the receivers as manager of the business. 

A différence of opinion later developed between the receivers and 
two directors acting with them on one side, and Gerrish on the other. 
He favored composition and reorganization ; the others, adjudication 
and winding up. The business and assets of the corporation were then 
completely in the hands of the receivers. Gerrish still held his stock 
and his offices in the corporation. He attempted to authorize counsel 
to act for it in resisting adjudication; but his fellow directors joined 
against him and employed other counsel to answer for it, admitting the 
allégations of the pétition. This phase of the controversy was heard 
by Référée Warner, who ruled that the directors controlled the cor- 
poration's action and that the counsel selected by them was its au- 
thorized représentative. Adjudication was accordingly made, and the 
first meeting of creditors was duly held. 

[2] While the controversy was going on, Gerrish had actively solic- 
ited creditors to put their claims in his hands. The common-law 
assignées had solicited claims before the disagreement arose, and one 
of the receivers had donc so in writing after that time. At the meet- 
ing there were two factions — one led by the assignées and receivers, 
which controlled a majority in amount of the claims proved; the other 
led by Gerrish, which controlled a majority in number. The learned 
référée found and ruled that the Gerrish claims were solicited and 
voted in the interest of the bankrupt, and he accordingly disfranchised 
them ail. This left the candidates of the other faction with a majority 
both in number and amount. The learned référée declared them elect- 
ed. He entered an order approving the choice, from which this review 
is taken. 

It seems to me that he was clearly wrong in so doing. In endeavor- 
ing to control the élection of trustées, Gerrish's purpose obviously was 
to advance, as he supposed, his plan for compromise and reorganiza- 
tion, The plan does not appear to hâve involved any f raud. It was a 
legitimate way of settling the bankrupt's afïairs, and Gerrish had a 
right to do what he properly could to put it through. He was acting 
for his Personal interest, just as the opposing creditors were acting 
for theirs, but, in spite of his unauthorized use of the corporate name 
in soliciting claims, it does not appear that he was endeavoring to 
secure for the bankrupt unlawful advantages or improper administra- 
tion of its assets. Both parties went beyond what was proper in the 
solicitation of claims, and both oiïered to represent creditors without 
charge. What Gerrish did in this respect was not so far beyond what 
the other side did as to justify disfranchising his claims on account of 
it, while allowing theirs to be voted. 

[3] It is suggested that the bankrupt had on his books a large clàim 
against Gerrish, vphich was disputed by him, and that for this reason, 
also, votes controlled by him ought not to be received. But obviously 
this was a matter touching the fitness of Gerrish's candidate to be trus- 
tée — if he should be chosen — rather than the right to vote on claims 
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placed in Gerrish's hands. In re Wilson (D. C. Pa.) 194 Fed. 564, Z7 
Am. Bankr. Rep. 867. 

[4] While this court is strongly disinclined to set aside décisions of 
the référées on questions of this sort, it must be recognized that they 
are not final. Where error in them clearly appears, which is of a fun- 
damental character, afïects the rights of a substantial body of credi- 
tors, and changes the resuit, the élection must be set aside. 

[5] It was suggested in argument that, if the order approving the 
appointment of trustées should be vacated, the court itself should make 
the appointment. The proper course, however, seems to me to be to 
vacate the order from which review was taken and to return the case 
to the référée for further action. 

It is unnecessary to décide the further questions which hâve been 
argued as to the alleged disqualification of the trustées chosen, by rea- 
son of two of them having been assignées and ail of them receivers. 
Such questions may not arise on a new élection. 

Order approving appointment of trustées vacated; case returned 
to référée for further proceedings. 



In re VON BEUNHARDI. 

(District Court, E. D. New York. June 22, 1016.) 

Aliens «S^GS— Naturalization— Right to — Déclaration of Intention. 

Naturalization Act Juue 29, 1906, c. 3592, § a, 34 Stat. 596 (Comp. St. 
1916, § 4351), déclares that the naturalization jurisdlction of ail courts 
specificd, State, territorial, and fédéral, shall extend only to aliens rési- 
dent within the respective judicial districts of such courts. Section 4 
(Comp. St. 1916, § 4352) provides that an alien may be admitted only by 
coinplying with certain acts, of which one is to déclare on oath before the 
clerk of any court autliorized to naturalize aliens, or his authorized depu- 
ty, in the district in wliich such alien résides, two years at least prlor to 
his admission, his intention to beconie a citizen and varions other matters, 
including his présent place of résidence in the United States. An appli- 
cant filed a déclaration of intention in the Southern district of New York 
wliile temporarily sojourning in that district, and in the absence of hlm- 
self and his wife from liis home, wliicli was in the Eastern district of 
New York. It appeared that the appllcant, understanding that he liad a 
légal right to claim as his résidence the place where he was actually llv- 
ing for a short time, gave in his first papers the résidence of his brother- 
in-law. IlclA that, in view of the rule that jurisdlction attaching to a 
court upon the flling of a final pétition is not thereafter lost by the re- 
moval of the alien from that jurisdlction, and as the requirement that au 
alien state liis résidence iii his déclaration of intention is for the X)urpose 
of determining which clerk shall be entitled to fées, and to enable au- 
thorities to verify the statemeuts of the alien as to his movements in the 
intérim, the error made by the alien in his statement as to his résidence 
does not warrant the rejection of his déclaration of intention and neces- 
sitate a déniai of the pétition for admission to naturalization. 

At Law. In the matter of the application of Botho Von Bernhardi 
to become a citizen of the United States. Application granted. 

^:5»For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
247 F.— 9 
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Melville J. France, U. S. Atty., of Brooklyn, N. Y., for the United 
States. 
Botho Von Bernhardi, in pro per. 

CHATFIELD, District Judge. It appears that the applicant 
filed a déclaration of intention in the Southern district of New 
York, while temporarily sojourning in that district, and in the ab- 
sence of both himself and his vvife from his home, which was within 
the Eastern district of New York. It appears from the record that 
the applicant made the statement in the first papers that he resided 
at 230 East Eighty-Third street, New York, which was the address 
of his brother-in-law, and that when he swore to this statement he in- 
tended to make a truthful statement, and understood that he had the 
légal right to claim as his résidence the place where he was actually 
living for a short period. 

Under section 3 of the Naturalization Law, the jurisdiction to 
naturalize extends only to aliens résident within the respective judi- 
cial districts of the court entertaining the proceedings. 

It has been held in the case of United States v. Fokschauer, 184 
Fed. 990, 106 C. C. A. 668, that this jurisdiction attaches to the court 
upon the filing of a final pétition, and is not thereafter lost by the re- 
moval of the alien from that jurisdiction. By section 4 it is provided 
that an alien may be admitted only by complying with certain acts, 
of which one is to déclare "on oath before the clerk of any court au- 
thorized by this act to naturalize aliens, or his authorized deputy, in 
the district in which such alien résides, two years at least prior to his 
admission," varions matters, including "the présent place of résidence 
in the United States of the said aHen." 

If the words should be construed strictly, this would mean that the 
alien must déclare his intention in the district in which he subsequently 
had a résidence and where he would take out final papers; but such 
interprétation would be ridiculous, and it is apparent that the purpose 
of the section is to require from the alien at the time of declaring his 
intention a true statement in order that pétitions for which a fee is 
charged shall be presented to the clerk of the district entitled to the 
fee, and so that the statements of the alien or his movements during 
the period in question can be subsequently verified. 

If at least two years after filing the déclaration of intention and 
when the alien was présent in court, upon a pétition showing his ad- 
dress at that time, the government should need to investigate the alien, 
there would be no purpose in holding that he should not be allowed to 
give testimony as to the résidence which he had claimed two years 
before. It is évident that the provision is like that held to be regu- 
latory (and mandatory in the sensé only that it must be complied with 
in form) in the case of United States v. Ness, 230 Fed. 950, 145 C. 
C. A. 144, Ann. Cas. 1917C, 41, decided in the Circuit Court of Ap- 
peals for the Eighth Circuit. Unless there is évidence to indicate that 
the alien was intentionally guilty of making a false oath, in giving as 
his résidence, in the déclaration of intention, a place which might not 
be held to be his "légal" résidence, but which he in good faith intend- 
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ed to claim as such at the time, and unless the government can show 
that this unintentional false oath was of such a nature as to indicate 
that the petitioner was not of good moral character, there is no rea- 
son why the apphcant should now be deprived of the benefit of his 
honest and sincère déclaration of intention to disavow allegiance to 
his former sovereign. 

The déclaration in form complied with the statute and has had no 
eflfect other than to leave in the hands of the clerk of one district the 
filing fee which might properly hâve been claimed by the clerk of 
another. The government is still entitled to any necessary adjourn- 
ment, if it thinks that the facts can be shown to be other than as 
they appear upon the record, but unless such adjournment is requested, 
the application should be granted. 

The alien may be admitted to citizenship. 



TJNITED STATES v. SMITH. 
(District Court, E. D. New Yorlj. December 13, 1917.) 

1. Aliens ®=>71% [New, vol. 7 Key-No. Séries] — Naturalization — Cancel- 

LATioN — Nature of Rejiedy. 

Wlisre the resuit woulcl be the same in any event, the question whether 
a suit to pancel a eertifieate of naturallzation will lie, or whether a 
writ of error in the naturallzation proceedings was the only remedy, 
need not be determined. 

2. Aliens (§=68 — Natubai^ization — EiGirr TO. 

Wheu a petitioner for naturallzation appeared and filed his déclara- 
tion of intention, the clerk asked for his address, and, upon being told 
"280 Broadway," wrote it in the blank opposite the word "résidence," 
and added, without inquiry, "New York City, N. Y." There are probably 
five 280 Broadway s in New York City, and the applicant was not allow- 
ed to read the déclaration, or do more than swear the answers he had 
given the clerk were true. Helâ that, while an alien seeking naturallza- 
tion is seeking a high privilège, and naturallzation canuot be based upon 
purely constructive résidence, the petltioner's déclaration, being a bona 
fide déclaration, cannot be rejected because of his admission that he lived 
in a district other than that stated in the déclaration of intention; the 
error being that of the clerk taking the déclaration of intention. 

In Equity. Bill by the United States against William Richmond 
Smith to cancel a eertifieate of naturallzation. Bill dismissed. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for petitioner. 
Arnon L,. Squiers, of New York City, for respondent. 

CHATFIELD, District Judge. [1] This is an application to cancel 
a eertifieate of naturallzation, which was granted after full hearing on 
testimony at which the United States was represented by the United 
States Attorney, and where the same question was considered as is 
now presented. So far as this court is concerned, at least, the question 
has been disposed of, as no new facts hâve been presented. Whether 
this suit will lie, or whether a writ of error was the only remedy, need 

igssPor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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not be determined, as the resuit is the same. See Unîted States v. Mul- 
vey, 232 Fed. 513, 520, 146 C. C. A. 471. 

In the Mulvey Case the court held an action to cancel a certificate 
of naturaîization, and to set aside the order directing the issuance of 
that certificate, would He, even if the question of "legality" raised what 
is generally referred to as "error" on the part of the court granting 
the original certificate, in a proceeding where the United States had 
not contested the matter, and where the lower court had heard only 
the customary examiners of the Department of Ivabor. 

In Johannessen v. United States, 225 U. S. 237, 32 Sup. Ct. 613, 56 
L,. Ed. 1066, it was held that proceedings to cancel a certificate of 
naturaîization could be had where fraud was shown, and where the 
government had not been represented. But, even if this suit can be 
heard, the ruling of this court upon the same question and record, 
when disposed of upon the merits, would ordinarily stand until dis- 
turbed by a higher court. No différent facts are shown, and no new 
reason given why the court should change the order made. 

[2] It now further appears from the record that the clerk before 
whom the applicant appeared when he filed his déclaration of intention 
asked for his address, and, upon being told "280 Broadway," wrote it 
in the blank opposite the word "résidence," and added, without inquiry, 
"New York City, N. Y." There are probably five "280 Broadways" in 
New York City, and the testimony shows that the applicant was not 
allowed to read the déclaration, nor to do more than to swear that the 
answers which he had given to the clerk were true. 

The courts hâve many times upheld technicalities with regard to mat- 
ters of naturaîization, upon statement that the alien seeking naturaîiza- 
tion was seeking a high privilège. United States v. Gulliksen, 244 Fed. 

727, C. C. A. ; In re Pearlman (D. C.) 226 Fed. 60; United 

States V. Spohrer (C. C.) 175 Fed. 440; Johannessen v. United States, 
supra. In some cases the courts had held slight technical objections 
sufficient to defeat the application, even though the court was satisfied 
that the applicant would make a good citizen, and when the application 
had been fully investigated. 

The conditions now confronting the United States go far to justify 
the position, which has always been taken by this court, that a duty 
rests upon those aliens who are enjoying the privilège of living in the 
United States to bear their share of the burdens of citizenship, in order 
to participate in whatever benefits follow therefrom. Ail officers of 
the government and the gênerai public are seeking to assist them in 
qualifying themselves to become citizens. Hence this court has never 
been able to see that the standard will be raised, or the privilège of 
citizenship protected and made more désirable, by causing delay, trou- 
ble, and further expense to a petitioner whose papers hâve been satis- 
factorily investigated, and as to which no fraud can be imputed, when 
that person is otherwise qualified and has met every mandatory and 
substantial requirement. Such rulings are not thought to be within 
the intent of Congress as stated in the law, and would keep as alien 
enemies or friends many who otherwise would be useful citizens. Nor 
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does the court think this contrary to United States v. Ginsberg, 243 
U. S. 472, 37 Sup. Ct. 422, 61 L. Ed. 853. 

As was held in the Mulvey Case, supra, naturalization cannot be 
based upon purely constructive résidence, but to throw out a bona fide 
déclaration of intention, because of the apphcant's admission that his 
actual domicile was in an adjoining district of the United States to 
that in which he had been caused to swear he was a résident, by a clerk 
who did not distinguish between five separate localities, of which three 
were entirely outside the jurisdiction of the clerk at the time, would be 
but lifting the realm of technicality to a point where it would plainly 
defeat justice and injure the United States as well. 

The previous détermination that an immaterial fault in a claim of 
constructive résidence in a déclaration of intention, where no harm can 
resuit therefrom, should not be treated as depriving the court of ju- 
risdiction to naturalize the alien, who was then in ail other respects 
désirable and properly before the court, will be redetermined. The 
same point was previously decided by this court in In re Von Bern- 
hardi (June, 1916) 247 Fed. 129. 

The respondent should bave judgment dismissing the bill. 



FOEKMAN et al. v. J. M. BENAS & CO. 
(District Court, S. D. New York. December 17, 1917.) 

1. Seamen <S=37— Aetici.es— Parol Evidence Rule. 

Oral représentations are merged In siibseqnently slgned articles for 
voyage, and afford seamen no ground for recovery. 

2. Seamen <©:=>7 — Compensation — Considération. 

An agreement, after the signing of articles for a voyage, to pay sea- 
men, in event of the happening of a coutiugency, a sum greater than they 
wonld be otherwise entitled to, Is unenforceable, because without conr 
slderation. 

3. SEAjrEN <®=>16 — Compensation— Destruction op Vessel— Cakrying of 

CONTBABAND. 

Where seamen slgned articles for a voyage on an American vessel from 
New York to Ixmdoii and such other ports In Europe, includlng the war 
zone prescrlbed by the Gerraan lOmplre, as the master mlght direct, and 
back to a final port of discharge In the United States, and the vessel was 
torpedoed, apparently in the war zone prescrlbed, that the vessel, un- 
known to the seamen, carried contraband to belllgerents engaged in war 
wlth such empire does not entltle the seamen to wages after the destrucr 
tion of the vessel, for, as the German Empire had prescribed a war zone 
in violation of International law, the fact of the carrylng of contraband 
wlthout notice to the seamen dld not increase the ri.sk for which the ar- 
ticles provlded by authorlzing passage through the war zone. 

4. Seamen <&=3l6 — Wages— Rigiit to. 

The torpedolng by a German submarine of an American vessel termlnat- 
ed the voyage, the articles contemplatlng such terminatlon by prescrlblng 
that the voyage miglit extend through the war zone; and hence, under 
Rev. St. § 4526 (Comp. St. 1916, § 8317), seamen were entitled only to wag- 
es prlor to that event. 

In Admiralty. Libel by A. T. Foreman and others against J. M. 
Benas & Co. Libel dismissed. 

C=jFor other cases see same topic & KEY-NUMBER it, ail Key-Numbered Digests & Indexes 
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Silas B. Axtell, of New York City, for libelants. 
John D. Stephanidis, of New York City, for respondent. 

AUGUSTUS N. HAND, District Judge. [1,2] The respondent ex- 
cepts ta the libel on the ground that it states no cause of action. Libel- 
ants were seamen, who signed articles for a voyage on an American 
vessel from New York to London, and such other ports in Europe, 
"including war zone," as the master might direct, and back to a final 
port of discharge in the United States, north of Cape Hatteras. The 
vessel was torpedoed by Germany in March, 1917, apparently in the 
war zone, for so the original libel alleged. The amended libel sets up 
représentations by the respondent that in case of any disaster the 
libelants would be paid their wages up to the date of their arrivai back 
to the port of shipment, and allèges that the vessel carried contraband. 
Suit is brought for wages from date of destruction of vessel to their 
arrivai in the United States. If the représentations were made before 
the articles were signed, they are merged in the articles ; and if made 
later they were of no effect, because without considération. No décep- 
tion as to the contents of the articles is alleged, or failure to read the 
same to the seamen pursuant to law. Under such circumstances oral 
promises can hâve no légal effect. Northwestern S. S. Co. v. Turtle, 
162 Fed. 256, 89 C. C. A. 236. 

[3, 4] The carrying of contraband did not increase the légal risk 
if the ship was sunk in the war zone. Even if it was not, the case of 
Austin-Friars S. S. Co. v. Strack, 2 K. B. (1905) 315, can hardly be 
regarded as applicable to the présent situation. In that case it was held, 
where articles were signed before hostilities between Russia and Japan 
commenced, that the taking on of a cargo of contraband goods there- 
after created a venture materially différent from that for which the 
seamen had engaged, and that a capture of the vessel was not a 'loss 
of the vessel" which terminated the seamen's contract and right to 
wages. When that case was decided, the Russian-Japanese war was 
being conducted according to recognized principles of international law, 
which were abandoned by Germany prior to the time when the articles 
were signed in this case. The proclamation of the Impérial Government 
as to the "war zone," and the subséquent proclamation limiting the num- 
ber per week and defining the permissible route of American vessels, 
rendered every American vessel engaged in European trade, which was 
not armed, or under convoy, exposed to daily risk of destruction by 
German submarines. This was particularly so after the severance of 
diplomatie relations with this government. I think it is ignoring the 
substance of things to regard the carrying of contraband without no- 
tice to the seamen, where the articles provided for passage through the 
war zone, as a material variation of the libelants' contract. The tor- 
pedoing of the vessel was in my opinion a loss which terminated the 
voyage, and entitled the libelants, under section 4526 of the Revised 
Statutes (Comp. St. 1916, § 8317), only tO' wages prior to that event. 

The exceptions must be sustained, and the libel dismissed. 
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In re JOHNSON, 
(District Court, N. D. Georgia. January 11, 1&18.) 

1. Bankbxîptcy <S=467 — Eeferee's Décision — Revibw. 

A flnding oî fact by a référée in bankruptcy, who lieard ttie witnesses, 
will not be disturbed, uniess clearly and manifestly erroneous. 

2. Bankexjptcy ©=396(5) — Homestead Exemption. 

Under tlie Georjpa laws, a bankrupt cannot be denled a homestead in 
a stock of goods because the i)roperty is subject to taxes and purchase 
moiiey, thougli the property, after being set aside as a liomestead, is 
subject to payment of purchase money. 

In Bankruptcy. In the matter of the bankruptcy of J. W. Johnson. 
The bankrupt's application for the allowance of a homestead exemp- 
tion was granted by the référée over objections, and objecting credi- 
tors pétition for review. Affirmed. 

Moon & Davis, of La Grange, Ga., for objecter. 
Meadors & Wyatt, of La Grange, Ga., for bankrupt. 

NEWMAN, District Judge. This is an application by the bankrupt 
for the exemption of a stock of goods in La Grange, Ga. The opinion 
of the référée and his décision allowing the homestead, which I am 
asked to review, is as foUows : 

"Objections to the Homestead Filed by the La Grange Grocery Company. 

"AU the objections as to the bankrupt's not being entitled to homestead 
upon goods not pald foi-, and as to his right to daim more as homestead than 
he put into the busiiies.s, I overrule, as not being sufflclent in law. 

"I bave carefuUy examlned the facts upou tlie objections eharging that 
bankrupt liad not made a full disclosure of ail his assets, but had concealed 
some of theni, aud cannot reach the conclusion that the évidence submitted 
authorizes me to sustain the charge of fraud, and therefore I find that he Is 
entitled to the property set off to him by the trustée. 

"A statement agreed upon by counsel for objectors and bankrupt, showing 
the sums pald ont by bankrupt and then a cashbook kept by bankrupt, show- 
ing what lie had tuken in for months before he filed his pétition in bankruptcy, 
and up to a week or ten days, before said flling, were offered in, évidence. 
This registcr of the cash taken in by day up to within a few days before the 
flling of said pétition, and then the bills showing how he had paid same out, 
as showu by said Aies and statement, rebut the idea of fraud. It seems to 
me that, if lie sliould hâve Intended to defraud his creditors, he would not 
bave reglstered cash recelved so near to the time of flling said pétition, and 
then paid cash out as sliown by said statement. 

"Nor do I think the discrepan-jy between tlie goods on hand at banlcruptcy 
and what witnesses swore were on hand a few months before forces a flnding 
of fraud, becuuse some witnesses swore that there were not more than half 
what those other witnesses said there were, and especially when you consider 
the great number of goods sold to bring in as much cash as said cashbook 
shows was taken in. There is no évidence that he took any of thèse goods 
out of the store. 

"AU the values put upon the goods were only estimâtes. No invoice or In- 
ventory was taken. I do not think I sliould find fraud upon inference based 
upon the opinions of witnesses, when they were contradicted by other wit- 
nesses. 

©ssFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"The statement and bills paid do not go back to September, 1016, and the 
brlef of objector's counsel goes back to September 22, 1916, and that makes 
$502 différence agalnst the bankrupt, as shown by book and statement. 

"The bankrupt aud bis counsel, months at'ter bis store had been talven pos- 
session of by trustée, went iuto same and found the bills paid as set out in 
said statement. Sald book vvas found in tbe same way. When bankrupt turn- 
ed over his store to the court, he turned over everything in same, bills, In- 
voices, checks, and books. If tliere are any in said store now, the trustée 
should liave presented them to the court. 

"Said cashbooks show that in January, February, and March, 1917, he re- 
ceived $2,809.04, and said statement shows that bankrupt paid to receipted 
bills of merehants some $2,400 or $2,500, and the statement shows that he 
paid for two months' rent, $55, clerk's hire, $80, expenses of bankruptcy pro- 
ceedings, filing fee, $35, attorney's fee, $75. There were other small items, 
amouuting to some $75, and then bankrupt says varions sums were paid for 
conntvy produce bousht from wagons, of wliich no entry was made. This 
tr.kps no aecomit of family expenses. 

"It îippprtrs that he kept casbbook to wlthln a few days of time he went in- 
to bankruptcy, and that he paid out closely in January, February, and March, 
1917, what he took in. For this reason I do not think any intention of fraud, 
uiucb less actual fraud, was shown. 

"I therefore ilnd that bankrupt is entitled to his homestead, hereby over- 
ruling ail objections to same. Counsel for objectors shall hâve till the lOth 
day o£ August, 1917, to file pétition for review." 

[1] The décision of the référée is, I think, sufficiently supported by 
the évidence. As I hâve said in so many cases, the référée had the wit- 
nesses before him, he saw them and heard them examined, and reached 
liis conckision as to the facts. I am not authorized to differ with such 
conclusion, unless it is clearly and manifestly erroneous. It is not so 
in my opinion. 

[2] I hâve heretofore held, following the décisions of the Suprême 
Court of the state, in J. E. Maynard & Co. (D. C.) 183 Fed. 823, as to 
the question made in this case as to the fact that some portion of this 
stock is subject to claims for the purchase money, as follows: 

"It would seem, therefore, that the schenie of the constitutional provision 
is that the homestead should be set apart, and that, after being so set apart, 
it is suh.iect to the taxes, purchase money, etc. There are a number of déci- 
sions by the Suprême Court of the state on the question as to whether or not 
the ordinary, in passiug upon the exemption under the state law, lias any 
.lurisdiction to entertain an objection on the ground that the purchase money 
has not been paid. Thèse opinions are ail cited and discussed, and a con- 
clusion reached, in tbe opinion of Judge Lumpkin, for the Suprême Court, in 
Dix v. Dix, 132 Ga. 630, 64 S. E. 790." 

It is clear, therefore, that so far as any portion of this stock, set 
apart as an exemption to the bankrupt, is subject to purchase money, 
the rights of the creditors can be readily enforced in the proceedings 
Said to be now pending in the state court. 

As to the bankrupt's failure to make a full and fair disclosure of 
his property, as required by section 3380, Park's Code of Georgia (sec- 
tion 2830, Code of 1910), I think the décision of the référée is suffi- 
ciently supported by the évidence taken before him. 

I think the other questions made hère by the pétition for review are 
aiso sufficiently supported by the c«/idence to justify the court, if not to 
require that the action of the référée be approved. 

The action of the référée in this case is approved, but the stock of 
goods in question should be held, at least until the officer appointed 
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by tlie state court shall hâve an opportunity to take possession of it for 
the purpose of determining what part thereof is subject to the pur- 
chase money; and it is ordered accordingly. 



SUSQUEHANNA COAL 00. v. CASUALTY CO. OF AMERICA. 

(District Court, S. D. New York. August 18, 1917.) 

Exceptions, Bill of ®=»38, 43(2) — Time of Settling — "Extraordinary Cir- 
cumstance." 

A bill of exceptions canuot be settled, after the expiration of the terni 
at wliich judgment wîis rendered, witliout an express order of court made 
during the tenn, or by cousent of the parties, save in very extraordinary 
circumstances ; and a mère misunderstandnig of tlie rule is not an "ex- 
traordinary circurastance," such as tlie absence or Inabllity of the jndge 
to sign tlie bill of exceptions, which will allovv settlement after expiration 
of the terni. 

[FA. Note. — For other définitions, see AVords and Phrases, Eirst and 
Second Séries, Extraordinary Circumstances,] 

At L,aw. Action by the Susquehanna Coal Company against the 
Casualty Company of America. There was a judgment for plaintifï. 
On motion for an order to extend defendant's time to settle and file 
a bill of exceptions, and also for an order settling such bill nunc pro 
tune as of the date within 90 days from rendition of judgment. Mo- 
tion denied. 

Max D. Steuer, of New York City, for the motion. 
Abram J. Rose, of New York City, opposed. 

AUGUSTUS N. HAND, District Judge. This is a motion for an 
order to extend defendant's time to settle and file a bill of exceptions 
to August 31, 1917, and also for an order settling said bill nunc pro 
tune as of the date within 90 days from April 27, 1917. The judg- 
ment was entered against the défendant on the last-named date, and 
the term expired under the local rule in this district on the 27th day 
of July last. While the time for the allowance of the writ of error 
has not expired, the time to settle the bill of exceptions and the term 
hâve expired. 

I think it is settled by the décisions of the Suprême Court, as well 
as by the ruling of the Circuit Court of Appeals of this circuit, that 
a bill of exceptions cannot be settled after the term has expired with- 
out an express order of the court made during the term, or consent 
of the parties, save in very extraordinary circumstances. The ab-* 
sence or inability of the judge to sign the bill of exceptions has been 
regarded as such a circumstance. Hère the failure to settle the bill 
of exceptions was doubtless due to a misunderstanding of the rule. 
No order was made like that of Judge L,acombe in the case of Talbot 
V. Press Publishing Co. (C. C.) 80 Fed. 567, or the déclaration of the 
trial judge referred to in the case of Koewing v. Wilder, 126 Fed. 472, 
61 C. C. A. 312, for the extension of time to settle the bill of excep- 

®33Fw other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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tions vvhich has been treated as in effect an extension of the term. The 
rule laid down by the Suprême Court in the cases of MuUer v. Ehlers, 
91 U. S. 251, 23 !.. Ed. 319, and Jennings v. Phila., etc., Ry. Co., 218 
U. S. 255, 31 Sup. Ct. 1, 54 I.^. Ed. 1031, therefore apphes in its rigor. 
The case of Chateaugay Ore & Iron Co., Petitioner, 128 U. S. 544, 9 
Sup. Ct. 150, 32 1,. Ed. 508, does not govern, because, in that case, 
there was an order that the défendant hâve 40 days within which to 
serve a bill of exceptions, and the bill was served, though not settled, 
within that time. I regret very much to reach this conckision, but it 
seems to be required by the décisions of the appellate tribunals. 
The motion is denied. 

Note. — The défendant thereafter applied to the Circuit Court of Appeals 
for a writ of mandamiis to compcl the I>istrict .ludsie to settle the bill of 
exceptions nunc pro tune, and that application was denied. 



In re LINDNER. 
(District Court, E. D. New York. December 5, 1017.) 

1. Aliens ®=562 — Naturalieation — Petitio.x. 

There is no statute forbidding the liling by an alien of a pétition for 
naturalisiation while a state of war is existing bctween the United 
States and the country of which he is a siib,1eft ; but su<li pétitions should 
be received, and will go far to sbow the real purpose of those actlng with 
loyalty to the United States. 

2. Aliens ©=68 — Nati:kalization — Admission. 

Act April 14, 1802, c. 28, § 1, 2 Stat. 153, as amended by Act July 30, 
1813, c. se, 3 Stat. 5.3, now Rev. St. § 2171 (Comp. St. 1016, § 4362), déclares 
that no alien, who is a native citizen or subject or a denizen of any coun- 
try or state with which the United States are at war at the time of bis 
application, shall be then admitted to becouie a citizen of the United 
States. A subject of the German Empire, shortly before the déclaration 
of war between that empire and the United States, filed his pétition for 
naturallzation. Due to the mistake of the clerk of another court, who 
omitted his signature from the certified copy of the déclaration of in- 
tention, the application was rejected. Ilcld that, after the déclaration 
of war with Germany, the court was without power to actually receive 
the pétition nunc pro tune and take jurisdictlon of the proceeding, even 
though the error was not the fault of the applicant ; this beiug so, though 
the statute, which was enacted when the application and heariug tbereon 
could be completed at one heariug, is inapplicable to those cases in 
which the application for admission to citizenship was filed before the 
déclaration of war, but the heariug did not take place until after. 

In the matter of the application of Karl Albert Lindner for a writ of 
mandamus, directed against the clerk of the District Court. Writ 
denied. 

Harry Wandmaker, of New York City, for petitioner. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y. 

CHATFIELD, District Judge. The applicant seems well disposed to 
the United States. His wife was born in this country and appears to 
protest against her alien status by marriage. As soon as possible the 

€=5>Foi other cases see same topic & KEY-NUMBBH in ail Key-Numtered Digests & Indexes 



IN BE P. J. SULLIVAN CO. 139 

appHcant attempted to fàle (on March 12, 1917) his pétition, and evi- 
dently could be naturalized at once if the application had been received. 
His failure to perfect the filing of his papers was due to the mistake of 
a clerk in another court, who omitted his signature from the certified 
copy of the déclaration of intention. The clerk of this district refused 
to allow the applicant to complète his pétition. 

[1, 2] The applicant has, of course, expressed under oath his inten- 
tion to renounce allegiance to the German Emperor, and has at ail times 
contiiiued in that purpose. He has since the déclaration of war obtain- 
ed a correctly certified copy of his déclaration, and has sworn to his re- 
nunciation of German allegiance by actually filing his pétition since war 
was declared. There is no statute forbidding the filing of a pétition 
while a state of war is existing. On the contrary, such pétitions should 
be received when ofïered, and will go far to show the real purpose of 
those honestly acting with loyalty to the United States. But the law 
of April 14, 1802, as amended by the act of July 30, 1813 (section 2171, 
R. S.), prohibits the admission "then" — i. e., during the war — of a sub- 
ject or denizen of the country at war with the United States. The 
court might hâve allowed the applicant to file his application before the 
déclaration of war and the accidentai omission of a clérical signature 
could hâve been later supplied. But the court has not the power to 
actually receive the pétition after the déclaration of war and "then" 
complète a court proceeding over which jurisdiction had not been ob- 
tained before the déclaration. 

The statute was enacted when the application and hearing could be 
completed at one hearing. The présent law compels the elapse of 90 
days before final hearing, and the case of United States v. Meyer, 
241 Fed. 305, 154 C. C. A. 185, established the law for this circuit by 
excluding from the efifect of section 2171 those cases in which the 
application was made (pétition filed) before the déclaration of war. But 
this does not allow the court to file nunc pro tune those pétitions which 
the court might feel would, if some physical occurrence had not inter- 
vened, hâve been actually on fîle. In this view of the matter the ques- 
tion of responsibility for the applicant's misfortune cannot change his 
actual status. 

The application for mandamus will be denied. 



In re P. J. SULLIVAN CO., Inc. 
(District Court, N. D. New York. January 4, 1918.) 

1. PLEDGES <g=oll — VaLIDITY — TnANSFER OF POSSESSION. 

Trausfer of possession to tlie pledgee is necessary to croate a valid 
pledge, and tlie possession must be actual, and not merely constructive, 
unless from tlie nature of the case the property is not susceptible of 
manual delivery ; hence, where a contracting company covenanted to 
save the surety on its bond harmless, and for better protection of the 
surety did assign, transfer, and convey to the surety ail Its right, title, 
and interest, tools, equipment, and materials of any nature which the 

^=9Foi other cases see same toplc & KEY-NUMBER in ail Key-Nujnbered DIgests & Indexes 
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«•ompany mlght hâve upon the work, or In or about the site thereof, Iri- 
cludlng materials purchased for or chargeable to the contract, whicli 
mlght be in proeess of construction, or stored elsewhere, or in transpor- 
tation to the site, the agreement was Invalid as a pledge, the eontracting 
Company at ail times retalning possession of such materials, tools, and 
equlpment 

2. Chattel Mobtgages <©=5l8, 188(1) — Fhaudulent Oonvetances <®=>142 — 
Pledges <®=»7 — Enfoecement — Creditoes. 

In the State of New York, mortgages or contracts pledging subsequent- 
ly acqulred property, though void at law, will be enforced in equity, as 
between mortgagor and mortgagee, as agreements to give liens, and also 
as agalnst purchasers with notice, but they will not be enforced against 
creditors. 

,8. CouBTS i@=»365 — Pbecedence — Décisions. 

The fédéral courts are, as to questions of liens created elther by chat- 
tel mortgage or pledge, controlled by the décision of the highest court of 
the State where the case arises. 

4, CoNTBAOTS iSx=5l47(l) — Construction — Intent. 

While, in constniing a contract, it should be glven that meanlng which 
the parties evldently Intended, a court is not justifled in adding provi- 
sions to a contract whlch the parties themselves omitted, for the pur- 
pose of doing what the court may deem justice. 

6. Pledges <S=11 — Validitt — Delivery of Possession. 

A eontracting company, which became bankrupt, entered Into a con- 
tract with a high school commission for the furnishing and instalUng 
of heating and ventilatlng apparatus for a high school building, which 
was beiiig erected or to be erected, which provided that if the work to 
be done under the agreement should be abandoned by the company, or if 
the contract should be assigned, or the work sublet other than as specl- 
fied, or If at any time the architect should be of the opinion and shall cer- 
tify that performance of the contract was unnecessarily or unreasonably 
delayed, and that the company was violathig any of the conditions or 
covenants, the commission should bave the power to requlre the company to 
discontinue ail work on three days' written notice, and that the commis- 
sion might complète the contract in the manner provided by law, 
charging the company with the expenses, materials, and labor, etc., which 
should be deducted from the contract price. The eontracting company, 
which agreed to save a surety on its bond harmless, for that purpose 
executed an agreement reeiting the assignment, transfer, and conveyance 
to the surety of ail its title and Interest in and to tools, equipment, and 
materials placed upon the site of the work, or which might be purchased 
for the work. Held, that the mère placing of tools and equlpment on 
the site of the building did not, on the theory that the contract with 
the commission was one of pledge, glve the commission îitle to the prop- 
erty superior to the trustée in bankruptcy of the company, even though 
it Is not necessary in every case that the pledgee himself take possession, 
for, as the company remained In possession until bankruptcy, and had 
complète control of ail of the property, it could not under any theory be 
deemed that the commission had possession. 

6. Pledges <S=3ll — Validity — Possession. 

In such case, the alleged pledge cannot be treated as valld. In vIew 
of décisions applicable to stockbrokers ; the relation In that case being a 
peculiar one, and the possession of shares of stock by a broker for bis 
principal beIng entirely différent from the possession of the eontracting 
company for the commission. 

7. Ohattel Mobtgages <S:=>194 — Validitt — Possession. 

An agreement by contracter, transferring to the surety on its bond its 
titie and interest to equipment used in the work and materials' placed on 
the site, etc., as security, Is not good as a chattel mortgage agalnst the 

.^ ~ ' ^ ^ 
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creditors of the contractor, where possrs-sion was not dellvered and the 
contra et was not reglstered : Lien Law N. Y. (Consol. Laws, c. 33) § 230, 
declarlng that every mortgage or conveyance Intended to operate as a 
mortgage of goods and chattels, wlilch is not accompanied by an immé- 
diate delivery and followed by an actual and contiiiued cbange of posses- 
sion, is void as against creditors of tbe mortgagor and subséquent pur- 
chasers and mortgagees in good faith, unless a mortgage or a true copy is 
flled as directed. 
S. Pledues <g=oll — Possession — "Delivery of Possession." 

In the case of pledge of bulky property, it is not neeessary tliat there 
be an actual or physical handling, but soine act or acts surrendering 
dominion on one part and transferrlng it to the pledgee on the other 
must be shown ; It being sufflcient in case of goods stored în a warehouse 
to deliver the warehouse receipts. 

[E(î, Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Delivery ; First Séries, Delivery of Possession.] 

9. Bankruptcy (S=3l52 — Trcstee — Appointment. 

The title of a trustée in bankruptcy, on his appointment and qualifi- 
cation, relates back to the date of adjudication. 

10. Pledges <®=j23 — Creditors — Rioiits cf. 

A judgment creditor, wliose exécution lias been returned unsatisfled, 
has a spécifie lien on or right to the property of the judgment debtor, 
subject to au agreement to pledge superior to the right of pledgee, where 
the pledgee has not taken possession. 

11. Bankruptcy <S=3205 — Trustées — Rianis oi" — Pledgebs. 

Bankr. Act July 1, 1898, c. 541, § 47, 30 Stat. 557 (Comp. St. 1916, § 
9631), déclares that trustée as to ail property in the custody or coming 
into the custody of the bankruptcy court shall be deemed vested with ail 
the rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings, and as to ail property ndî in the custody of the 
bankruptcy court shall be deeined vested with the rights and remédies of 
a judgment creditor holding an exécution duly returned unsatisfled. 
Section 67a (Comp. St. 1916, § 9651) déclares tliat claimg which for want 
of record or other reasons would not hâve been valid liens against the 
creditors of the bankrupt shall not be liens against his creditors, whlle 
section 67e déclares that ail conveyances, transfers or ineumbrances of 
his property made by a debtor at any time within four month.s prier to 
the flling of the pétition and while solvent, and which were void against 
the creditors of such debtor by the laws of the state in whieh the property 
is situate, shall bo deemed void against the creditors of such debtor if 
he be adjudicated a bankrupt. The bankrupt, before adjudication, con- 
tracted with a school commi.ssion to install heatiug and ventilating ap- 
paratus in a seliool building. It also agrced, for the purpose of securing 
the surety on its bond, to assign to it ail its right, title, and interest lu 
the equipment and niaterial placed upon tlie site for Installation of the 
heating apparatus or order tlierefor. Prior to bankruptcy neither the 
commission nor the surety had possession of property or equipment placeij 
on the site by the bankrupt, thougli after the adjudication the com- 
mission, under authority of the coutract, notifled the bankrupt to discon- 
tinue work, took possession of niaterial ou the promises, and completed 
the work. Tools and equii)irieiit were stored. Ilcld, that as the trustee's 
right related back to the* time of adjudication, and lie had ail the rights 
of a judgment creditor whose exécution was returned unsatisfled, neither 
the surety nor the commission was enfitled to the property or equipment, 
for the contracts, not havliig been recorded, were not good as chattel 
iiiortgages, and the agreement of pledgee was unavailing, the pledgee not 
haviiig been inducted into possession liefore bankruptcy, for the posses- 
sion taken by the commission after bankruptcy did not dlvest the rights 
of the bankrupt's creditors, this being true both as to tlie equipment 

^=sFoi other cases seo same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



142 247 FEDERAL REPORTER 

wliich the bankrupt owned when it entered Into the contract and the ma- 
terials subsequently acctuired. 

12. Pledges <S=>H — Possession — Ageeement. 

In such case, where it was the understandlng of the parties that the 
contraotor shonld possess and exercise doininion over the tools, equip- 
ment, and materials, and such possession was absolutely essential to it 
in performing the contract, it cannot be deemed tliat, prior to banlcruptcy, 
either the surety or the commission had possession of the bankrupt's 
property. 

In Bankruptcy. In the matter of the bankruptcy of P. J. Sullivan 
Company, Incorporated. Application by H. A. Whiting, trustée in 
bankruptcy, and Frank B. Hodges, ancillary receiver, for an order or 
decree directing the Vocational High School Commission in the city 
of Syracuse to deliver to the trustée and receiver certain property, 
or in default thereof to pay the value of such property. The Fidelity 
& Deposit Company of Maryland appeared and answered the péti- 
tion, praying that it be dismissed, and that the property in question 
be adjudged to hâve been rightfully obtained and used, and that cer- 
tain materials, tools, and equipment not used or retained should be 
adjudged to belong to it under an agreement with the bankrupt. Pé- 
tition granted. 

This is an application by H. A. Whiting, trustée in bankruptcy of the P. J. 
Sullivan Company, Incorporated, now bankrupt, and Frank B. Hodges, an- 
cillary receiver of said bankrupt, for an order or deeree directing the voca- 
tional high school commission in the city of Syracuse, appolnted under and 
by virtue of chapter 299 of the Laws of 1914, and whlch vfent into effect 
April 11, 1914, and the city of Syracuse, to deliver to said trustée and re- 
ceiver, one or both, the property mentioned and descrlbed in the pétition 
herein, or in default thereof to pay to said trustée and receiver, one or bott, 
the value of said property, alleged to be $8,882.89. 

The said city of Syracuse and said commission answer the pétition, and 
elaim that the property belonged to and was in the possession of the city or 
board of commissioners, one or both, and was rightfully and lawfuUy with- 
held and used by them, and that neither the city nor the said commission are 
liable for the value thereof, but of course ask that the pétition be dismissed. 

The I^dellty & Deposit Company of Maryland appears and answers the 
pétition, and prays that the pétition be dismissed and that it be adjudged 
that the property mentioned in the pétition taken and used or In the possession 
of the board of commissioners and the city of Syracuse and retained for use 
by the commissioners, and the proceeds thereof, be adjudged to hâve been 
rightfully retained and used, and that certain tools, equipment, and ma- 
terials uot used or retained for use by the board of commissioners and the 
said city be adjudged to t>elong to and to be the property of the Fidelity &. 
Deposit Company of Maryland under an agreement between it and the said 
now bankrupt company. The matter cornes to this court on an agreed state 
of facts. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for trustée 
and receiver. 

Stewart F. Hancock, of Syracuse, N. Y. (E. L. Robertson, of Syra- 
cuse, N. Y., of counsel), for city of Syracuse and Vocational High 
School Commission. 

Gannon, Spencer & Michell, of Syracuse, N. Y., for Fidelity & 
Deposit Co. of Maryland. 

<@=siFor otiier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & lodexea 
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RAY, District Judge (after stating the facts as above). On the 8th 
day of December, 1916, a pétition was filed in the United States Dis- 
trict Court for the District of Massachusetts, praying that the P. J. 
Sullivan Company, Incorporated, be adjudged a bankrupt, and pur- 
suant thereto an adjudication was duly made, and thereafter, and on 
or about January 5, 1917, the petitioner Henry A. Whiting was duly 
appointed trustée of the estate, etc., of said bankrupt, and he duly 
qualified. In the meantime, and on December 13, 1916, for the protec- 
tion and préservation of the property of said alleged bankrupt situate in 
the Northern district of New York, on pétition of certain creditors, 
Frank B. Hodges, of the city of Syracuse, was appointed receiver of the 
estate of said bankrupt situate in the Northern district of New York. 
He qualified as such and bas not been discharged. 

In 1914, chapter 299, Laws of 1914, state of New York, was en- 
acted and became a law April 11, 1914, with the approval of the Gov- 
ernor. Under the provisions of said act certain gentlemen of the city 
of Syracuse were appointed and qualified as a board of commissioners 
for the purposes set forth in said act, and were thereby authorized and 
empowered to erect, equip, and furnish a vocational high school build- 
ing in said city of Syracuse. On or about the 17th day of February, 
1915, the said board of commissioners, pursuant to the said act of the 
Législature and the amendments thereto, entered into a contract in writ- 
ing with the said P. J. Sullivan Company, Incorporated, for the fur- 
îiishing and installing of the heating and ventilating apparatus for said 
vocational high school building, and which was being erected or to be 
erected on lands belonging to the said city in said city of Syracuse. 
This contract, inter alia, provided as f oUows : 

"If the work to be Coiie uuder this agreement shall be abandoned by the 
contractor, or if this contract shall be assigned or said work sublet by him, 
other thau as herein speclfled, or if at any time the arcliitects shall be of 
•opinion and shall so certify in writing to the board of commissioners that 
the performance of this contract is unnecessarily or unreasonably delayed, or 
that the contractor is willfully violating any of the conditions or covenants of 
this contract, or executing the contract in bad faitli, the board shall hâve the 
power to require the contractor to discontinue ail work or any part thereof 
under this contract by a wrltten three (3) days' notice to be served upon the 
contractor, either personally or by leavîng such notice at liis résidence or 
with his agent in charge of the work; and thereupon the contractor shall 
discontinue such work or such part thereof as the said board may designate, 
and the said board shall thereupon hâve the power to contract for the com- 
pletion of the work in the manuer prescTibed by law, and to place such and 
so many persous, and obtain by purchase or hire such animais, carts, wagons, 
tools, and plant as the said board may deem advisable, to work at and to be 
used to complète the work herein described, or such part thereof as the said 
board may deem advisable, and to procure materials for the completion of the 
saine, and charge the cost and expense thereof to the contractor; and 
the expense so charged shall be deducted and paid by the board out of such 
moneys as either may be due or at any time thereafter become due to the 
contractor under and by virtue of this agreement or any part thereof; and 
In case such expense shall exceed the sum which would hâve been payable 
under this contract shall pay the amount of such excess to the board, and in 
case such expense shall be less than the sum which would hâve been payable 
under this contract if the same had been completed by the contractor, then 
the board shall pay the balance to the contractor ; and when any particular 
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part of the work Is being carrled on by the board by contract or otlierwise, un- 
der the proviisions of thls clause of tlie contract, and the contractor agrées 
to continue the remainder of the work In conformity with the ternis of thls 
agreenient, and in such manner as lu no wise to liinder or Interfère with 
tlie persons or worliinen eniployed as above provided by the said board, by 
contract or otherwise, to do any part of the work or to complète the same uu- 
der the provisions of this clause of the contract." 

On or about the 30th day of July, 1915, the said P. J. Sullivan Com- 
pany, Incorporated, entered into a contract or agreement with the 
Fidelity & Deposit Company of Maryland, for the purpose of inducing 
it to become surety for said company on its bond for the faithful per- 
formance of its contract with the said board of commissioners and 
which contract and agreement inter alia contained the f ollowing provi- 
sion: 

"In further considération of the company becomlng surety as above ap- 
plieant hereby covenants and agrées to Indemulfy the company and save 
it harmless against ail loss, cost, damage, charge, and expense that may ac- 
crue to It, whether sustalned or Incurred by reason of any act, default, or 
neglect of the applieant, or on account of claims made under or in connection 
wlth said bond, or any extension or continuation thereof, appUcant agree- 
ing to repay to said company ail such loss, cost, damage, charge, and ex- 
pense, Including the fées or other compensation and expense of any and ail 
attorneys and agents employed by the company to investlgate or adjust such 
clalm or to défend any suit in whleh the company is dlrectly or Indirectly in- 
terested, and for the better protection of the said company applieant does 
as of the date hereof hereby assign, transfer, and convey to the said company 
ail the right, title, and interest of the applieant in and to ail the tools, plant, 
equipment, and materials of any nature and description that it may now or 
hereafter hâve upon said work or in, on, or about the site thereof, including as 
well materials purchased for or ehargeable to said contract which may be 
in process of construction or storage elsewhere or in transportation to said 
site, hereby assignlng and conveying also ail its rlghts In and to ail said 
contracts w^hich hâve been or may hereafter be entered into and the ma- 
terials embraced therein, and authorlzlng and empowering said company, its 
authorized agents or attorneys to enter and take possession of said tools, 
plant, equipment, materials, and subcontracts, and to enforce, use, and enjoy 
such possession upon the f ollowing conditions, viz.: Thls asslgnment shall 
be in fuU force and effect as of the date hereof, should the applieant fall or 
be unable to complète the said work in aceordanee with the terms of the 
contract covered by said bond, or In the event of any default on its part 
under the said contract." 

The said Fidelity & Deposit Company of Maryland did become 
surety on the bond of said contracting company and at the time of en- 
tering into said contract with said commission the P. J. Sullivan Com- 
pany, Incorporated, filed with the vocational high school commission 
the bond executed by the Fidelity & Deposit Company of Maryland for 
the faithful performance of said contract between the said contractor 
and the said commission. 

After entering into the said contract with the said board of commis- 
sioners of the vocational high school and the filing of said bond the 
said P. J. Sullivan Company, Incorporated, purchased certain supplies, 
fixtures, and materials and brought them upon the site of the said 
vocational high school in the city of Syracuse to be used in carrying 
out and completing said contract between it and said board of commis- 
sioners. 
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December 8, 1916, at the time the pétition in bankruptcy was filed, 
the said P. J. Sullivan Company, Incorporated, had net corapleted its 
contract with the board of commissioners aforesaid, and thereafter 
neither the trustée in bankruptcy nor the receiver did anything toward 
carrying eut or completing the contract. On that date, December 8, 
1916, the above-mentioned supplies, fixtures, and materials remained 
at the site of said school and were suitable for use in carrying out and 
completing the said contract. 

December 28, 1916, the said board of commissioners served on the 
receiver and the P. J. Sullivan Company, Incorporated, a notice that 
pursuant to the opinion and certificate of the architects of said voca- 
tional liigh school the board of commissioners required the contracter 
and its successors or assigns to discontinue within three days there- 
after ail work under the contract hereinbef ore mentioned. This notice 
was authorized by a resolution of the said board adopted December 22, 
1916. 

January 9, 1917, there was mailed to the said bankrupt company, its 
receivers, and to the said bonding company a resolution of the board of 
commissioners to the effect that the board had provided by resolution 
for the advertising and letting of the contract for the completion of the 
work covered by the contract of the P. J. Sullivan Company, Incorpo- 
rated, and also giving notice to ail who had filed liens, and on the same 
day copies of resolutions were served by mail on the bankrupt, its re- 
ceivers, and the bonding company, ail to the effect that the commission 
had decided that the work was unnecessarily and luireasonably delayed 
and that the contracter be notified and directed to discontinue work and 
notice given the surety company and that the board of commissioners 
advertise for proposais for the completion of the work in accordance 
with the original plans, etc. This resolution referred to was adopted 
January 4, 1917. 

The supplies, fixtures, and materials hereinbefore mentioned re- 
mained upon the site of the said vocational high school building up to 
January 20, 1917, and from that time and thereafter were substantially 
ail used by the said board of commissioners of the said vocational high 
school in carrying out and completing that portion of the vocational 
high school building included in said contract with said P. J. Sullivan 
Company, Incorporated. The supplies, fixtures, and materials so used 
or retained for use by the board of commissioners were of the value 
of $6,500. 

The cost to the board of commissioners of completing said contract 
exclusive of any allowance for the supplies, fixtures, and materials used 
as aforesaid and retained for use will be in excess of the balance which 
would bave been payable to the P. J. Sullivan Company, Incorporated, 
now bankrupt, for the completion of said contract under the terms 
thereof. 

Prior to the commencement of this proceeding the said receiver and 

the said Whiting, as trustée, demanded of the city of Syracuse and of 

the vocational high school commission the said supplies, fixtures, and 

materials, or in case of their nonreturn their value, but such demand 
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146 247 FEDERAL EEPORTER 

was refused by both the city of Syracuse and the vocational high 
school commission. 

On the 8th day of December, 1916, when said pétition in bankruptcy 
was filed, none of said supplies, fîxtures, and materials had been in- 
stalled in, nor had any of them become a part of, the said building, 
nor was the same or any part thereof included in any estimate made by 
the architect in charge of said building, nor had same or any part 
thereof been paid for in cash to the said bankrupt, nor has same been 
paid for to the trustée or receiver of the bankrupt. 

After entering into said contract with the board of commissioners 
of said vocational high school of the city of Syracuse, the said P. J. 
Sullivan Company, Incorporated, now bankrupt, brought upon the site 
of said school building certain tools and equipment and materials own- 
ed by the said contracting company other than the property above 
mentioned for use in performing said contract, and such tools, equip- 
ment, and materials remained upon the site of said school at the time 
of the liling of the pétition in bankruptcy on the 8th day of December, 
1916, and at the time of the appointment of said trustée and receiver 
herein. The said receiver, Frank B. Hodges, removed ail of thèse 
tools and ail of such equipment and materials except certain I-beams 
to a storehouse in the city of Syracuse, where same now remain in 
storage. Such tools and equipment were so removed without the con- 
sent of said Fidelity & Deposit Company of Maryland. No claim is 
made in this proceeding against the city of Syracuse or the board of 
commissioners for said tools, equipment, and materials last mentioned. 
The Fidelity & Deposit Company of IMaryland consented to the use of 
the supplies, fîxtures, and materials taken by the city of Syracuse or 
said board of commissioners and used or retained for use in the com- 
pletion of said vocational high school building. . 

The contract between the vocational high school commission and the 
now bankrupt and the said bond executed by the said Fidelity & De- 
posit Company of Maryland were filed in the office of the clerk of the 
vocational high school commission, but were not filed with any other 
public officer or in any other place. The application for bond or agree- 
ment made between the Fidelity & Deposit Company of Maryland and 
the said P. J. Sullivan Company, Incorporated, was not filed in any 
public office or with any town or county clerk. The said P. J. Sullivan 
Company, Incorporated, after entering into the agreement with the 
said Fidelity & Deposit Company of Maryland and after entering into 
said contract with the vocational high school commission contracted 
debts, some of which were unpaid at the time of filing the pétition in 
bankruptcy. The said P. J. Sullivan Company, Incorporated, was ad- 
judicated a bankrupt on the same day the pétition was filed. 

The city of Syracuse and the said board of commissioners above 
mentioned claim that ail the property taken and used and retained for 
use in the completion of said vocational high school building after the 
bankruptcy, and which was found on the site of the school was either 
theirs absolutely, or that they had such a lien and claim thereon and 
right thereto under the terms of the contract above mentioned that 
they had the right to retain and use same without paying therefor in 
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cash, while the receîver and trustée in bankruptcy claîm that neither 
the commission nor the city had any right thereto or claim thereon, 
good as against either the receiver or the trustée in bankruptcy, inas- 
much, first, as it was after-acquired property, and not owned by the P. 
J. SulHvan Company, Incorporated, at the time the contract was enter- 
ed into, and that it could not be mortgaged or pledged as against credi- 
tors and the trustée in banlcruptcy ; and, second, that, if subject to 
mortgage, the mortgage or contract was never filed in the proper office, 
and that it was not legally pledged, inasmuch as the property was never 
delivered to the alleged pledgee or pledgees, the city of Syracuse or 
said commission. 

The Fidelity & Deposit Company of Maryland daim that the other 
property hereinbefore mentioned belongs to it under the terms of its 
contract and agreement with the P. J. SulUvan Company, Incorporated, 
while the receiver and trustée claim that the contract, if treated as a 
mortgage, is invalid as against the trustée in bankruptcy, for the rea- 
son it was never properly filed, and that, treating it as a pledge, the 
property was never delivered to the pledgee or pledgees, the city of 
Syracuse and the commission above mentioned, or either of them. 

AU of the property hereinbefore mentioned was taken upon the site 
of the vocational high school building by the contracting company to 
be used by it in constructing and erecting the building. The materials 
mentioned were to be incorporated in the building as a part thereof, 
and in point of fact were suitable for that purpose. The tools, imple- 
ments, etc., last mentioned, were taken upon the premises to be used 
in erecting and constructing the building, but were not to be incor- 
porated therein. The city of Syracuse owned the lands upon which 
the building was being and was to be erected. Under the contract the 
P. J. Sullivan Company, Incorporated, had the right to go thereon and 
remain thereon for the purpose of erecting the said building, or the 
part thereof it was to constri.^L, and to take its materials thereon. 

There is no claim or pretense that any of the property first men- 
tioned was examined, accepted, pronounced satisfactory, or turned 
over, either to the city or to the commission. After the contract was 
raade the now bankrupt purchased it and became the owner thereof, 
and took it upon the site of the building for the purpose of incorporat- 
ing it into the building and making it a part thereof. Neither the city 
nor the commission did anything whatever in regard thereto until after 
the bankruptcy. This property was not included in any estimate to be 
paid, or included in any estimate and paid for in whole or in part by 
either the city or the commission. 

As to the other property last mentioned and actually taken by the 
receiver, and also as to the I-beams not taken away by the receiver, 
it was taken upon the grounds to be used in erecting the building, but 
the Fidelity & Deposit Company of Maryland never did anything in 
regard thereto. It never had any possession thereof, unless taking it 
upon the site of the school constituted a delivery of possession to the 
Fidelity & Deposit Company of Maryland. As to the property first 
mentioned and taken upon the site of the building for the purpose of 
being used in and incorporated into the building in process of érection 
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as a part thereof, it was never delivered to either the city or the com- 
mission, unless the taking of it upon the site of the building for the 
purpose mentioned constituted a deHvery to the city or to the commis- 
sion, or to both. 

I fail to find anything in the contract between the city of Syracuse 
and the commission, either or both, on the one part, and the P. J. SulH- 
van Company, Incorporated, on the other part, which purports to 
transfer or convey or pledge the property mentioned, or any of it, to 
the city or to the commission, either or both, absolutely or by way of 
security for the performance of the contract or for any other purpose. 
I fail to find anything in that contract which créâtes even an équitable 
lien on the property mentioned or any of it. 

[1-3] In the agreement between the surety, said Fidelity & De- 
posit Company of Maryland, and the P. J. Sullivan Company, In- 
corporated, we do find a provision of transfer to the Fidelity & 
Deposit Company of Maryland to secure and indemnify it for execut- 
ing the bond. This contract is by way of and must operate either as a 
chatte! mortgage or as a pledge. As the contract was not filed, and 
there was no change of possession of the property— that is, no transfer 
of possession — to the Fidelity & Deposit Company of Maryland, it 
cannot claim the property or any right thereto' as against the receiver 
and trustée in bankruptcy. The contract is invalid as a chattel mort- 
gage for want of filing. It cannot operate as a valid pledge of the 
property as possession was never transferred to the Fidelity & Deposit 
Company of Maryland. There was no agreement that the Fidel- 
ity & Deposit Company of Maryland should hold for the city or the 
commission, or that either the commission or the city should take and 
hold the property for the Fidelity & Deposit Company of Maryland. 
Neither was the agent of the other for any such purpose. After the 
bankruptcy the Fidelity & Deposit Company of Maryland consented 
that the city and the commission, one or both, take the property (I 
am not now speaking of that taken by the receiver), and use it in 
completing the building; that is, in completing the contract made by 
the P. J. Sullivan Company, Incorporated. If the Fidelity & Deposit 
Company of Maryland had the possession of the property and the 
right thereto as against the trustée in bankruptcy and the receiver, 
then it could conf er that right upon the commission and the city, either 
or both ; but how did the Fidelity & Deposit Company of Maryland 
gain such right? This was after-acquired property, and even if there 
was a qualified or mixed possession of such property delivered to the 
city or the commission, when the contracting company became the 
owner thereof and took it upon the school site, how or under what 
arrangement did that possession inure to the benefit of the surety of 
the contractor? In Titusville Iron Co. v. City of New York et al., 
207 N. Y. 203, 100 N. F. 806, the Court of Appeals of this state ex- 
pressly held that mortgages or contracts pledging subsequently ac- 
quired property, though void at law, will nevertheless be enforced in 
equity as between mortgagor and mortgagee as agreements to give 
liens, and also as against purchasers with notice. But, says the court, 
it is settled law in this state (New York) that they will not be enforc- 
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•ed as against creditors. Transfer of possession to the pledgee is 
necessary to create a valid pledge, and the possession must be actual, 
net merely constructive, nnless from the nature of the case the prop- 
erty is not susceptible of manual delivery and possession. It is un- 
necessary hère to recite the facts of that case. They are so similar 
to the facts appearing hère as to make it a décisive authority. 

In a companion to the instant case just decided by me, while the 
facts differ somewhat, I bave stated the facts in the Titusville Case 
and need only refer to that décision. 

Duplan Sill< Co. v. Spencer, 115 Fed. 689, 695, 53 C. C. A. 321, 
was cited by Chase, J., in the Titusville Iron Co. Case as sustaining bis 
dissent from the second ground upon which the décision in the Titus- 
ville Case was made to rest. In New York there can bc no valid pledge 
without delivery of the property pledged to the pledgee. The Duplan 
Silk Co. Case arose in the state of Pennsylvania, and in the state of 
Pennsylvania a valid pledge of personal property may be made with- 
out delivery of the property pledged. In re Twining (D. C.) 185 Fed. 
555. A mixed possession will not do in case of a pledge. Securitv 
Warehousing Co. v. Hand, 206 U. S. 415, 416, 426, 27 Sup. Ct. 720, 
724 (51 L. Ed. 1117, 11 Ann. Cas. 789). In that case the court said: 

"The Seciu-lty Company hnd, of course, full knowledfîe that the Knitting 
Conii)aii,y in fact at least shared in the possession of the property. It was 
itself an actor, or It aciiuiesced in the arrangement under whlch it had, at 
most, but a partial possession, and even tliat was subject to the control of the 
Knittiug Company." 

In the instant case it cannot be contended that either the city, the 
commission, or the surety had the right to the possession of the prop- 
erty in question, or any of it, as against the P. J. Sullivan Comipany, 
Incorporated, prior to the filing of the pétition in bankruptcy. Nei- 
tlier in fact had any right to interfère with the possession and use 
of that property, or any of it, so long as the contracter remained on 
the premises in the performance of its contract according to the terms 
thereof . There is not a word in either contract that gives to the city, 
the commission, or the surety company the right to interfère with the 
possession of the contracter as to property it had taken there for use 
in the performance of the contract. If under the contract an estimate 
had been made of property incorporated into the building including 
work donc and of property delivered on the grounds by the contracter 
for incorporation into the building and that estimate had been accepted 
and money paid on the faith thereof a différent question would be 
presented. However, nothing of the kind appears in this case. As to 
liens created either by chattel mortgage or pledge the United States 
courts are controUed by the décisions of the highest court of the state 
where the case arises. This is now settled law and has been settled 
by many décisions of the Suprême Court of the United States. If 
the Fidelity & Deposit Company of Maryland had fiied its contract in 
the proper office, it is possible that the contract would hâve taken 
eflfect as a valid mortgage wlien the property was placed on the 
grounds ; but the contract was never filed and there was no possession 
whatever in the Fidelity & Deposit Company of Maryland. Credi- 
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tors of the contractor had no notice that the surety on the bond of tlie 
contractor had any claim whatever on this personal property. 

[4, 5] The FideHty & Deposit Company of Maryland, as well as 
the board of commissioners and the city of Syracuse, claim that a 
fair construction of the contract entered into between the board and 
the city makes it an agreement and contract of pledge of the property 
taken upon the school grounds by the contracting company for the 
purpose of being placed in the building as a part thereof, and also of 
the property taken there to be used in doing the work, effective the 
moment the property was placed on such grounds; that when such 
property, even though not owned by the contractor when the agreement 
was made, was taken on the grounds, it was then set apart and de- 
voted to that work, and in a sensé and to an extent became a part of 
the building; and that, being on the grounds for that purpose, a 
sufificient possession, qualified, it is true, was then delivered to the 
owner of the building in process of construction to constitute a valid 
pledge of such property. It is contended that an absolute unqualified 
physical possession on the part of the board or city, or both, was 
unnecessary to the validity of the pledge. 

The case of Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L- 
Ed. 995, is cited as authority for this position and contention. That 
was a case of negotiable securities alleged and held to hâve been 
pledged by a banking firm in New York City to secure its drafts then 
and thereafter to be made on a foreign bank. The alleged pledgee 
was an English house, and for a long time the New York house had 
been accustomed to draw on it. The English house requested the 
New York firm to set aside securities for their drawing crédit. The 
New York firm wrote that they had placed that day in a separate 
package in their safe deposit vaults certain securities named, the 
package being marked "Escrow for Account of Kessler & Co., Ltd., 
Manchester," and this was added: 

"This escrow Is intended as a protection agaiiist our [English] drawlngs 
against jour good selves." 

This letter was acknowledged, and stated: 

"If at any time you hâve the opportunity of reallzing tliese securities, or 
any part of them, you are at liberty to taise them, and to replace them by 
others of equal value, though in that case we should, of course, like to see 
rather better quality." 

In December following the English house suggested a form of cer- 
tificate, viz. : 

"We certlfy that we hâve specially set aside and hold for your account, on 
this, the 31st day of December, 1903, as security for the drawing crédit 
which you accord us, the following securities: Name. Securities. Market 
Value." 

This request was complied with, and the New York house not only 
set apart the securities, but entered them and ail substitutions on their 
lien book. Substitutions of securities were made from time to time 
and the English house notified. The securities were either negotiable 
by delivery or indorsed in blank always. They were marked and 
képt as stated in the letter upon a separate shelf of the New York. 
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firm's vault, and were never removed, except on two occasions, in 
1905 and 1906, when they were taken ta the office of the New York 
house to be examined and checked off by a représentative of tiie 
English conipany. The business between ttie two houses was conduct- 
ed in this way until October, 1907, when, the stability of the New York 
firm being in doubt, it handed over the escrow securities to an agent 
of the English company then in New York, and he deposited them 
in a safe deposit vault in the name of the English company. In No- 
vember following a pétition in bankruptcy was filed against the New 
York company, and on November 27th, the New York firm was duly 
adjudged bankrupt. The trustée in bankruptcy on his appointment 
brought suit to set aside this transfer and recover the securities or 
their value as an alleged préférence. The Suprême Court held that 
there was a sufficient delivery and possession by the English house to 
transfer the title or such a lien as to make the right of the English 
house superior to the claims of the trustée in bankruptcy. The Su- 
prême Court said : 

"In the case of ordinary goods and chattels, wliere, for Instance, a man 
mortgages his stock in trade as it may be from time to tiine, retainiug posses- 
.sion and J^ull power to sell and replace or not as he sees fit, it well may happen 
that the security fails. * * * So a gênerai promise to give security In 
the future is not enough. But the présent was a more limited and cautlous 
dealing. It was eonflned to spécifie identified stocks and bonds on hand, 
and purported to give an absolute présent right, qualified only by possible sub- 
stitution, and perhaps by a right of partial withdrawal, if the remalnlng se- 
curities had rlsen sufflciently in value. It purported not to promise, but to 
transfer; and the subjeet-matter was not goods and chattels in the sensé 
of the New York mortgage lavv as wc> understanii that law to be intei-preted 
by the New York courts. * • * There can be no doubt, as was said by the 
court below, that before the bankruptcy the English house had an équitable 
right at least to possession if it wanted it. While the phrase équitable lien 
may not carry the reasoning further or do much more than express the opin- 
ion of the court that the faots give a priority to the party said to hâve it, we 
are of oijinion that the agreement created such a lien at least, or in other 
words, that there is no rule of local or gênerai law that takes from the 
transaction the effect it was intended to produce. * * * When the English 
flrm took the securities it only exerclsed a right that had been created long 
before the bankruptcy and in good faith. Such we understand to be the 
law of New York, and in the absence of any controlUng statute to the con- 
trary such we understand to be what the law should be. Parshall v. Eggert, 
54 N. Y. 18; National Bank of Deposit v. Kogers, 166 N. Y. 380 [59 N. E. 
922]." 

It is évident that hère was a setting apart of spécifie securities 
for the security and protection of the English house, and that this was 
done by spécifie agreement and understanding of the parties. It was 
specifically agreed that the New York house should hâve the actual 
possession of the securities so set apart and kept in a spécifie place for 
the English house. The New York house was the agent or représenta- 
tive of the English house for that purpose, and the possession, such 
as it was, of the New York house, was the possession of the English 
house. In the instant case we hâve no such state of facts. First the 
property was owned by the P. J. Sullivan Company, Incorporated, and 
was in its possession and intended to be used by it in constructing 
the building. There was no agreement, express or implied, that this 
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property shoiild be set apart as the property o£ the city or commis- 
sion, or kept separate and distinct from other property of the con- 
tracting company. Between the city and commission and the con- 
tracting company there was no agreement whatever as to this spécifie 
property. Neither the city nor the commission made any advance 
upon it, or had it included in any estimate for which they paid or were 
to pay, and again it was property which comes within the speciiic 
terms of the New York chattel mortgage law. The chattel mortgage 
law of the state of New York requires that the mortgage be either 
recorded or filed in the proper clerk's office, or that it be accompanied 
by immédiate possession by the mortgagee of the mortgaged property. 
See Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. 
Rep. 885; Zartman v. First National Bank of Waterloo, 189 N. Y. 
267, 82 N. E. 127, 12 L. R. A. (N. S.) 1083. In Union Trust Co. v. 
Wilson, 198 U.^ S. 530, 537, 25 Sup. Ct. 766, 768 (49 L. Ed. 1154) the 
court, in speaking of possession, says : 

"So, again, if tlie goods Iiad been iu a place under the exclusive control of 
tlie company, eveu without tlic compauy's knowledge, they would hâve been 
in the company's possession. * * * Wheii there is coiiscious control, the 
intent to exclude and the exclu.sioii of others, with access to the place of eus- 
tody as of right, there are ail the éléments of xiossession iu the fuUest sensé." 

In the instant case neither the city, the board, nor the Fidelity & 
Deposit Company of Maryland had or assumed any control of this 
property whatever. Neither of them had any intent to exclude the 
contracting company from possession, and neither of them exchided or 
attempted to exclude that company from its possession. The board, 
of course, and the city, which owned the site, had access to the place 
as of right; but neither of them assumed or exercised custody or do- 
minion of the property. I am unable to see that Sexton v. Kessler 
has any application in the instant case. 

The instant case is also widely différent from National Bank of 
Deposit V. Rogers et al., 166 N. Y. 380, 59 N. E. 922. It is well set- 
tled that, where goods are in storage and warehouse receipts hâve 
been issued, the indorsement and delivery thereof as security for loans 
constitute a pledge of the goods represented thereby, valid as against 
attaching creditors and a trustée in bankruptcy; but such is not this 
case, and hère there was no delivery whatever to the Fidelity & De- 
posit Company of Maryland, and there is no pretense that tlie prop- 
erty was so bulky or of such a character and nature as not to be 
capable of full and complète delivery. There is nothing in the agree- 
ment between the P. J. Sullivan Company, Incorporated, and the 
Fidelity & Deposit Company of Maryland, or in the agreement between 
the board of commissioners and the P. J. Sullivan Company, In- 
corporated, that the taking of the property to be used in the con- 
struction of the building, or in doing the work, upon the site of the 
building, shall be considered or operate as a delivery of such proper- 
ty to either the city or the surety. 

In re Midtown Contracting Co. (D. C.) 238 Fed. 871, has been re- 

versed by the Circuit Court of Appeals (243 Fed. 56, C. C. A. ), 

but upon the ground that the board of éducation had declared the 
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contractor in default and had taken possession of the building material 
before a pétition in bankruptcy was filed, and that the title of the 
city or board of éducation to such material could not be determined 
in a summary proceeding, except with the consent of the board. 

It is elementary law that in construing a contract we are to give it 
that meaning which the parties evidently intended it should hâve; 
but there is no rule of law, of which I am aware, that justifies a court 
in adding provisions to a contract which the parties themselves bave 
omitted to place therein, for the purpose of doing what the court may 
deem justice between the parties. If the owner of a building lot, con- 
tracting with a builder to erect a structure thereon, desires and in- 
tends to bave a lien on the personal property and material taken upon 
such grounds for the purpose of being incorporated into the building, 
as security for the performance of the contract, it should be so stated 
in the contract, and apt words used to create such a lien; and if 
the provision is by way of security the instrument should be filed in 
the proper clerk's office, or else the chattel mortgage filing law should 
be so amended as to exclude such a contract from its provisions. If 
under the circumstances stated, the mère taking of materials and im- 
plements upon the site of the building constitutes a delivery suffîcient 
to constitute a valid pledging of such property, the courts may, of 
course, in the absence of a statute to the contrary, so déclare. Thus 
far in New York the courts hâve adhered to the rule that to consti- 
tute a valid pledge of personal property there must be a surrender of 
dominion, possession, and control on the one part, and an assumption 
of dominion and control on the other part, except in certain spécifie 
cases, of which this is not one. 

I am not unmindful of the remark of Judge Cullen in deciding the 
Titusville Iron Case to the effect that at best the question of posses- 
sion was one for the jury. I cannot see how it can be found as mat- 
ter of fact that possession of material taken by a contracter upon the 
premises of the owner of such premises for the purpose of incorporat- 
ing such material into a building which he is to erect for the owner 
under contract passes to such owner of the premises prior to its in- 
corporation in the building, in the absence of spécifie agreement to 
that effect. 

In this case the agreement between the P. J. Sullivan Company, 
Incorporated, and the Fidelity & Deposit Company of Maryland is 
clearly one of security, and not an out and out sale of the property 
mentioned to the surety company. The agreement was intended as 
security, and not as a sale. The surety company had neither owner- 
ship nor possession of either the material or the school site. 

[6] I do not think the line of cases, Markham v. Jaudon, 41 N. Y. 
235, Duel v. Hollins, 241 U. S. 523, 36 Sup. Ct. 615, 60 L. Ed. 1143, 
Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, 
14 Ann. Cas. 981, Thomas v. Taggart, 209 U. S. 385, 28 Sup. Ct. 519, 
52 L. Ed. 845, and Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 
690, 57 L. Ed. 1047, can be applied to the instant case. So of In te 
Scofield Co. (Appeal of Thomas), 215 Fed. 45, 131 C. C. A. 353. 

The relation of broker and customer is a peculiar one in many re- 
spects. See Markham v. Jaudon, 41 N. Y. 235, where the relation is 



154 247 FEDERAL REPOETEB 

quite fully described. This is fully quoted and approved in the opinion 
of the court in Richardson v. Shaw, 209 U. S. 374, 376, 28 Sup. Ct. 
512, 52 L. Ed. 835, 14 Ann. Cas. 981. Jones on Pledges is also quoted 
and approved, and he says that Ihe broker acts in a threefold relation 
— in purchasing the stock he is an agent, in advancing money for the 
purchase he becomes a créditer, and finally in holding the stock to 
secure the advance made he becomes a pledgee of the stock. The cus- 
tomer who orders the stock purchased usually never sees or handles 
the stock. But, says the author, "It does not matter that the possession 
of the stock was never in the customer." If, when the broker pur- 
chases the stock for the customer, he acts as agent for such customer, 
and he also advances money in making the purchase and then becomes 
a créditer, and when he takes the stock into possession he holds as 
pledgee of such stock as security for the advance, and there can be no 
doubt this is so, we hâve a relation and obligation imposed by law 
peculiar to such transactions and quite différent from the ordinary 
purchase and pledge and mortgaging of goods, wares, merchandise, 
and chattels. The stock becomes the property of the customer, but the 
broker may again sell or pledge or substitute other shares of the same 
kind, etc. But ail this gives no warrant for holding that when a con- 
tracter agrées to erect a structure on the premises of the ovvner there- 
of for a fixed sum, and then purchases material to put in such building, 
and takes such material on the premises for that purpose, he thereby 
pledges such materials to the owner as security, or makes them a part 
of such structure, or that the owner of the premises becomes a pledgee 
in possession. And if the contracter gives a bond with surety that he 
will perferm his contract, and gives to his surety a bill of sale of the 
property he is to take on the building site for use in the érection of the 
building as security for executing the bond, retaining, as in this case, 
the right te possess, exercise dominion over, and use the materials in 
erecting the building, or change them in his discrétion and in the exer- 
cise of his judgment, has such contracter pledged the materials to such 
surety? Clearly there is no delivery at the time. But in Parshall et 
al. V. Eggert, 54 N. Y. 18, it is held that: 

"One who has a contract for a pledge, ineffectuai for want of a delivery of 
the goods, may obtain a subséquent delivery, and thus validute the pledge, 
even as against an Intermediate creditor." 

But in the instant case the Fidelity & Deposit Company of Maryland 
never took possession. It consented that the commission or city might 
take and use the materials, and the commission did. But this was 
weeks after the bankruptcy and the appointment of a trustée in bank- 
ruptcy. 

[7-12] Conceding that, by and through what was done by the city 
or commission with assent of the surety, the Fidelity & Deposit Com- 
pany of Marj'land took possession of the materials, etc., actually used 
by the city or commission under the agreement with the P. J. Sullivan 
Company, Incorporated, and that such agreement, made in considéra- 
tion of the exécution of the bond referred to, was an agreement of 
pledge which would hâve become valid and effective as between the 
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parties when possession of the property was obtained or taken by the 
pledgee, was it made effective as a pledge by taking and using the 
property after the bankruptcy, and after the appointment of the re- 
ceiver and trustée in bankruptcy, as against them, and consequently 
as against the creditors of the P. J. Sullivan Company, Incorporated? 
In New York, in case of a chattel mortgage on ordinary goods and 
chattels, where possession is évidence of ownership or of some right 
thereon, "immédiate delivery" and "actual and continued change of 
possession" give notice to ail creditors of such right, whatever it may 
be. Filing of the chattel mortgage is a substitute for such change of 
possession and the équivalent thereof. If there is no filing within a 
reasonable time, and no actual and continued change of possession, the 
mortgage is good as between the parties, but invalid as to creditors and 
the trustée in bankruptcy. Zartman v. First National Bank, 189 N. 
Y. 267, 82 N. E. 127, 12 L. R. A. (N. S.) 1083 ; Skilton v. Codington, 
185 N. Y. 80, Tl_ N. E. 790, 113 Am. St. Rep. 885. 
Section 230, Lien Law of State of New York, provides : 

"Every mortgage or coaveyance intended to operate as a mortgage of goods 
and chattels or of any canal boat, steam tug, scow or otlier craft, or tlie ap- 
purtenances thereto, navigating the canals of the state, wliich is not ac- 
companied by an immédiate delivery, and foUowed by an actual and con- 
tinued change of possession of the things mortgaged, is absolutely vold as 
against the creditors of the mortgagor, and as against subséquent purchas- 
ers and mortgagees in good faith, unless the mortgage, or a true copy there- 
of, is flled as directed in this article." 

This applies to every mortgage or conveyance intended to operate 
as a mortgage of goods and chattels, and such is the intent of the pro- 
vision above quoted in the agreement between the contracter and the 
surety. 

In the case of an agreement to make a pledge of personal property, 
there is no valid pledge until possession of the property is given. It 
is not necessary in the case of bulky property that there be an actual 
physical handling, but some act or acts surrendering dominion on the 
one part, and transferring it to the pledgee on the other part, must be 
done. In the case of goods stored in a warehouse, delivery of the ware- 
house receipts, or written évidence of title, and giving right of posses- 
sion, may be enough. If possession is not given at the time of the 
agreement, and the pledge perf ected, such possession may be given aft- 
erwards ; but it stands to reason that, "to ripen" and perfect the pledge 
as against creditors and a trustée in bankruptcy, the lien should be 
made effectuai by taking possession prior to actual bankruptcy and 
the appointment of a trustée, whose title, on his appointment and quali- 
fication, relates back to the date of adjudication. In the case of a 
pledge of Personal property, possession ïay the pledgee is required for 
the protection of creditors, else it bas no purpose at ail. Possession 
by the pledgee is notice of his rights whatever they may be. 

Section 67a of the Bankruptcy Act provides : 

"Claims which for want of record or for other reasons would not hâve 
been valid liens as against the claims of the creditors of the bankrupt shall 
not be liens against his estate." 
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And section Qç^ also says: 

"And ail conveyances, traiisfers or Incumbrances of liis property maile by a 
debtor at any tlme withln four months prior to tlie filing of the iit'titidu 
agalnst Mm, and whlle insolvent, whlch are held null and void as aniiinst 
the creditors of siich debtor by the laws of the state, terrltory, or district iu 
which sueli property Is situate, shall be deemed null and void uiider this act 
against the creditors of such debtor if he be adjudged a bankrupt, and siK-h 
property shall pass to the assignée and be by hlm reclaimed aud recovered 
for the beneflt of the creditors of the banlirupt." 

Section 47 of the Bankruptcy Act provides that: 

"And such trustées, as to ail property in the custody or coming into the 
custody of the banliruptcy court, shall be deemed vested wlth ail the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable pro- 
eeedings thereou ; and also, as to ail property not In the custody of the 
bankruptcy court, shall be deemed vested with ail the rights, remédies, and 
powers of a judgment creditor holding an exécution duly returned unsatis- 
fled." 

In the instant case the trustée, on his appointment and qualification, 
became vested with the same rights a creditor would bave had under 
the laws of the state of New York who had obtained a lien by judg- 
ment, and exécution issued and returned unsatisfied ; that is, he could 
hold the property as against ail persons asserting a lien, which was not 
perfected and valid as such at the tinie the pétition in bankruptcy was 
filed. Such a judgment and exécution creditor would hâve a spécifie 
lien on or right to the property of the P. J. Sullivan Company, Incor- 
porated, not in the actual possession of the pledgee although subject to 
an agreement, and hence the trustée in this case has the same right. 
In Parshall v. Eggert, supra, 54 N. Y. 18, the référence to "inter- 
mediate" creditors was to creditors at large, not creditors with judg- 
ment and exécution returned unsatisfied, and the case so states. The 
court also expressly states : 

"A creditor, who acquires a spécifie right to or lien on the thlng pledged, 
may prevent the pledgee's interest in an undelivered chattel from attaehing. 
But such is not the condition of the creditor at large." 

As the trustée in bankruptcy in the instant case has the same rights 
as against the Fidelity & Deposit Company of Maryland, and conse- 
quently as against the city of Syracuse or the commission, that a judg- 
ment creditor with exécution issued and returned unsatisfied would 
hâve, his right is superior to that of both the city or commission and 
the surety company, and in efifect Parshall v. Eggert so déclares. 
Again, section 67a, quoted above, says the claim of the surety company 
and of the city and commission shall not be a lien against the estate 
or this property, not for want of record, treating it as an agreement 
to give a lien, but "for other reasons," viz. — the property to be pledged 
had not been delivered to the pledgee. As against exécution creditors, 
and hence as against the trustée, the claim under the agreement could 
not become a lien on the property, as it had not been delivered at the 
time of the filing of the pétition. 

In Titusville Iron Co. v. City of New York, supra, 207 N. Y. 203, 
at page 210, 100 N. E. 806, Chief Justice Cullen, in giving the opinion 
of the court, expressly quotes section 67a of the Bankruptcy Act, and 
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States its effect as to liens not perfected at the time of bankruptcy. 
This is the law of the state of New York, as declared by its highest 
court, and is controlhng in the instant case. The fédéral courts, as to 
the extent and validity of a pledge of personal property, are not only 
controlled, but bound, by the décisions of the state court. Hiscock v. 
Varick Bank of N. Y., 206 U. S. 28, 37, 38, 27 Sup. Ct. 681, 684 (51 
Iv. Ed. 945). Said the court in that case : 

"The contracts of pletlge were made, executed, and to be performed in the 
state of New York, and the rishts of the parties were governed b.y the law of 
that state. * * * The questions of the extent and validity of the pledge 
were local questions, and the décisions of the courts of New York are to be 
followed by this court." 

As to the property actually taken and put in storage by the receiver 
there can be no question whatever. While not after-acquired property, 
if \ve consider the contract or agreement between the surety Company 
and the P. J. Sullivan Company, Incorporated, as a chattel mortgage, 
which in fact it is, it was not recorded or filed, and no possession was 
given or taken under it by either the mortgagor or the mortgagee or 
the city or the commission at any time. If we consider it as an agree- 
ment to pledge the property, the pledge was not perfected by any 
delivery to or possession in the pledgee, unless the placing thereof 
on the school grounds by the contracting company, to be used by it as 
its instrumentalities in doing the work contracted to be donc, transfer- 
red possession and dominion. The décision of the Court of Appeals in 
the Titusville Case, supra, indicates clearly that such a placing of prop- 
erty on the grounds of the owner for such a purpose does not con- 
stitute possession. It was, of course, the understanding of the parties 
that the P. J. Sullivan Company, Incorporated, the contractor, should 
possess and exercise dominion over thèse tools, implements, and ma- 
terials, as such possession and dominion were absolutely essential to it 
in performing the contract. On the agreed facts the finding must be 
that possession was not delivered to or taken by either the surety com- 
pany, the city, or the commission, prior to the filing of the pétition and 
adjudication in bankruptcy. Security Warehousing Co. v. Hand, 206 
U. S. 415, 426, 27 Sup. Ct. 720, 51 h. Ed. 1117, 11 Ann. Cas. 789; 
Marquam v. Sengfelder, 24 Or. 2, 32 Pac. 676; Williams v. Gillespie, 
30 W. Va. 586, 5 S. E. 210. 

As already stated, neither the surety company, the city, nor the 
commission took or gained anything as against the receiver or trustée 
in bankruptcy by taking and using the materials and incorporating 
them into the building after the filing of the pétition in bankruptcy and 
adjudication. Even if this taking and using would hâve perfected a 
pledge, had the taking been donc before the pétition was filed, such 
agreement of pledge could not be given life or efl^ect as against the 
trustée in bankruptcy by taking or obtaining possession of the property 
thereafter. Fairbanks Shovel Co. v. Wills, 240 U. S. 642, 649, 36 Sup. 
Ct. 466, 60 L. Ed. 841. In that case (240 U. S. page 649, 36 Sup. Ct. 
466, 60 E. Ed. 841), the court holds: 

"Appellant's tltle was not perfected, as against the trustée in bankruptcy, 
by taking possession of the dredge under the mortgage after the filing of the 
pétition ia bankruptcy and before the adjudication. iSiuce the ameadmeut of 
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section 47a 2 of the Bankruptcy Act by Act June 25, 1910, c. 412, § 8, 3C Stat 
8S8, 840, trustées hâve the rights and remédies of a lien créditer or a judg- 
iiient créditer as against an unreeorded transfer. The estate was in custodia 
legis from the filing ef the pétition, and the title of the trustée related baclc 
to that date. Aome Harvester Co. v. Beekman Liimber Oo., 222 V. S. 300, 
307 [32 Sup. et. 88, 66 L. Ed. 20S] ; Everett v. Judson, 228 U. S. 474, 478 [33 
Sup. et. 568, 57 L. Ed. 927, 46 L. K. A. (N. S.) 154]." 

In that case the chattel mortgage was valid as between the parties, 
the mortgagor (bankrupt), and mortgagee, and there was, of course, an 
équitable lien ; but, not having been recorded in the proper county, the 
mortgage was held invalid as to the trustée in bankruptcy, although 
the mortgagee took actual possession of the mortgaged property, but 
only after the filing of the pétition and before the adjudication and the 
appointment of the trustée. As we hâve seen, since the amendment 
of June 25, 1910 (Act June 25, 1910, c. 412, 36 Stat. 838), the trustée in 
bankruptcy has ail the rights and remédies of lien creditors as the Su- 
prême Court expressly décides. It can make no différence whether the 
property in question hère was subject to the équitable rights of a 
mortgagee, whose lien had not been perfected by filing or recording, 
or to those of a pledgee, whose lien had not been perfected by the de- 
livery of possession of the property to the pledgee. As we hâve seen, 
the rights of a créditer with judgment and exécution returned unsatis- 
fied (which are the rights a trustée in bankruptcy now has) are superior 
to those of a person holding an agreement for a pledge unaccompanied 
by delivery of the property. Parshall v. Eggert, supra, 54 N. Y. 18. 

It follows that the petitioners are entitled to the property in actual 
storage and to the agreed value of that taken and used, 

So ordered. 

Note. In the case filed the same day as the above case (January 4, 1918), 
wlierein tlie Massachusetts Bondlng & Insurance Company was surety for 
the contraetor, there was a clause that ail property taken on the grounds by 
the contracter was to be held by the clty as security for the performance of 
the contract. There was a like clause in the coutraet between the surety 
compauy and the P. J. Sullivan Company, Incorporated, by which it was 
to hâve the property as security for the performance of the contract. The 
City, however, never took possession of the property taken on the schoo'l 
grounds known as tlie Delaware school until after Uefault by the contraetor 
and the filing of the pétition in bankruptcy and the appointment of a re- 
ceiver. The agreements referred to were not filed or recorded pursuant to 
the laws of tlie state of New York in any place as a chattel mortgage. 



CNXTED STATES v. PBRDMAN. 
(District Court, S. D. New York. December 21, 1917.) 

1. Geand Jdby "S=41 — Seckbcy. 

After an indictment has been found, and défendant has been appre- 
hended and has submitted to the jurisdiction of the court and been re- 
leased on bail, there is no impropriety in inquiring of the grand jurers, or 
in their telling, what transpired before them, 

2. Ceimi^'al Law <S=3627%^ — iMinutes of Grand Jury— Inspection. 

The court may inspect the grand jury minutes to satisfy its own con- 
science ; but the right should be sparingly exerclsed unless a strong case 

■©=sFoi other cases see sams topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Is made out, requiring examination in the furtherance of Justice or for 
the protection of Individual rights. 

3. Criminal IjAW «©=627% — Indictment and Information <S:=137(4) — 

QuASHiNG — Incompétent Evidence. 

An indictment will not be quashed, or the minutes of the grand jury 
inspected to see what évidence there was, merely because of a showlng 
that Incompétent évidence was given before the grand jury ; it being 
enough if there vcas any compétent évidence. 

4. CKijIinal Law <S=»279— Abatembnt— Time of Plea. 

A plea of abatement, filed 108 days after the filing of the indictment 
and the arraignment, there being nothing excusing the long delay, is not 
timely. 

Prosecution of Louis H. Perlman by the United States. Heard on 
motion to strike out plea in abatement, and on motion to quash the in- 
dictment. First motion granted ; second motion denied. 

Francis G. Caffey, of New York City (Harold Harper, of New York 
City, of counsel), for the United States. 

Silberberg & Davis, of New York City (Louis Marshall and A. A. 
Silberberg, both of New York City, of counsel), for défendant. 

MANTON, District Judge. The défendant was indicted by the 
fédéral grand jury for the crime of perjury on July 20, 1917, and was 
arraigned on this day and pleaded not guilty, with leave to withdraw 
bis plea and enter a demurrer. On August 8, 1917, he demurred to the 
indictment. On October 6, 1917, a motion to quash the indictment 
was served, based on the ground of insufiicient évidence before the 
grand jury. On November 1, 1917, an order was filed overruling the 
motion to quash. On November 5, 1917, a plea in abatement was filed, 
and on November 7, 1917, a second motion to quash was served. 

We hâve for considération now a motion by the government to 
strike out the plea of abatement, upon the ground that it is not timely ; 
also for détermination the second motion to quash the indictment. 

The defendant's perjury is alleged to hâve been committed while a 
witness in behalf of the Perlman Rim Company in a litigation insti- 
tuted by it, over a patent, against the Firestone Tire & Rubber Com- 
pany. The indictment charges : 

"And the sald Ix)uis II. Perlman being duly sworn, as aforesaid, it then 
and there upon the trial of the said issue became and was a material matter 
and inqulry whether or not the said Louis H. l'erlman bas been and stopped in 
London, England, in the year 1895, and had been there concerned with a 
syndicate known as the American Ocyzone Syndicate, and had been there 
arrested and charged with an offense In connection with the conduct by the 
sald Louis H. Perlman and one Edward Ames Weber of the sald syndicate, 
and an examination had been had before one Magistrate Bridge at the Bow 
Street Police Court, and the said Louis H. Perlman thereafter had been in- 
dicted for larceny and cheatiiig under the Brlcish law in such connection, 
and had been put in jail for two months and had flnally furnished bail, and 
whether or not the sald Louis H. Perlman, having been arrested, charged, 
indicted, put In jail, and balled as aforesaid, had fled his bail, and was then 
and there, that is to say, at the time of the trial of the suit of Perlman Rim 
Corporation against Firestone Tire & Rubber Company, Incorporated, as 
aforesaid, a fugitive from justice, and whether or not the said Louis H. 
Perlman remembered, recoUeeted, and rccalled the aforesaid occurrences and 
events." 

®=3Foi other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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And it is further chargée! that as a witness in said case he swore 
falsely and corruptly, knowingly, and willfully, contrary to such oath, 
in substance that he did not remember, recollect, or recall whether or 
not he had stopped in London, England, in the year 1895, or whether 
or not he had been concerned in the syndicate known as the American 
Ocyzone Syndicate, or whether or not he had been there arrested and 
charged with an offense in connection with the conduct of said Louis 
H. Perlman, or whether or not an examination was had before Magis- 
trate Bridge in the Bow Street Pohce Court, and there charged with 
larceny and cheating under the British law in such connection, and 
whether or not he spent two months in jail and finally was released on 
bail, and whether or not he thereafter fled his bail, and whether or not 
he was a fugitive f rom justice ; the indictment charging further that 
he had knowledge of thèse occurrences. 

The claim of the défendant is one Martin W. Littleton was called 
as a witness before the grand jury and gave testimony, which con- 
cededly is hearsay, which in substance was that he had heard or was 
told that somebody said that the défendant stated, in référence to the 
alleged facts which form the basis of the perjury charge, that the 
Firestone suit was not being tried fairly and that the Firestone people 
were trying to rake up old history, and it is claimed that this référ- 
ence to old history is the sole basis for the identification of the défend- 
ant as the man who figured in the criminal prosecution in the London 
court. 

It is claimed that the identification, one of the necessary links of the 
chain of accusation against the défendant, is predicated upon hearsay 
and illégal évidence, in that the testimony given by Mr. Littleton is the 
sole testimony as to the identification, and therefore the motion to 
quash the indictment should be granted. The affidavit of Mr. Odger 
is support of the motion to quash sets forth the source of information 
upon which the claim is based as the only évidence of identification of 
the person before the grand jury, and states that four of the grand 
jurors told him that there was no évidence of identification other than 
that given by Martin W. Littleton which has been referred to. The 
only évidence submitted in opposition is the affidavit of the assistant 
United States attorney, who says that the statement of what occurred 
in the grand jury room is not a true or correct statement. He does 
not State, however, what was the évidence before the grand jury, 
taking the position that he is not at liberty to do so because of the 
secrecy of the proceeding before that body. 

[ 1 ] At the outset it might be observed that there was no impropriety 
in interviewing the grand jurors, or in the grand jurors telling what 
transpired if they recollected it. This information was solicited and 
obtained after the indictment was found, and the défendant appre- 
hended and submitted to the jurisdiction of the court and his release 
upon bail. In discussing this question in Atwell v. U. S., 162 Fed. 97, 
89 C. C. A. 97, 17 L. R. A. (N. S.) 1049, 15 Ann. Cas. 253, Judge Day- 
ton said : 

"But doos this policy require .secrecy as to the évidence adduced before the 
grand jury after such jury has made its presentment and Indietment, pnlili- 
cation thereof has been made, the grand jury finally disuharged, and the de- 
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fendant is in castoily? We tlilnk not. ♦ * * What reason, tlierefore, can 
exist \Yh,v tlie irrand .iurors, undor snch conditions, should be t)ound to secrecy'? 
We can see noue ; and for tliese reasons we hold tliis fourtli ol>ligation of 
the grand juror's oatli to reciuire sccvecy only so long as tlie policy of tlie 
law requii-es, and tliat tliat policy does not re(Uiire it, so far as tlie évidence 
adduced before tlie grand jury is coueerned, after presentment and indict- 
Hient fonnd, uva(\o. public, and custody of the accused liad, and the grand 
jury finally discharged." 

[2] Further, the daim that there may not be an inspection of the 
grand jury minutes by the court, to satisfy the conscience of the court, 
is without merit. The right to inspect the grand jury minutes has been 
accorded to défendants where sufficient reason appears therefor, and 
this under the common-law practice, or in the absence of statute on 
the subject. Judge Learned Iland, writing in U. S. v. Violon (C. C.) 
173 Fed. 501, refused to inspect the minutes of the grand jury on an 
appHcation there; but I take it tliat must be applied to the particular 
facts involved in that prosecution. Fie recognized the authority of 
United States v. Kilpatrick (D. C.) 16 Fed. 765, but refused to follow 
it, observing: 

"Of course, a case of misconduct within tlie grand .jnry room, as the use of 
liquors, or the like, might raise a very difCerent question." 

In this language he recognized the right of the judge to inspect the 
grand jury minutes to satisfy his own conscience, and it is not an au- 
thority against the right of the court to inspect the minutes. This 
right, however, should be sparingly exercised, unless a strong case is 
made out requiring examination of the minutes in the furtherance of 
justice, or for the protection of individual rights. As Judge Sanborn 
pointed out in McKinney v. United States, 199 Fed. 34 (117 C. C. A. 
403): 

"The grand .lury is the organ of the court, subject to Its jurisdiction and 
direction, and it is one of the légal duties of the court to see that its acts and 
findings ac<'oi'd with and are not in violation of the Constitution and the 
law. The Constitution and the law are superior to the theoretical socrecy of 
the proccedings of the g]'and jury, and courts should never permit the latter 
to induie, i)rot6ct, or perpetuate violations of the former, or private or pub- 
lic wrongs." 

While judges in the past hâve not been inclined to favor applications 
by défendants for inspection by them of the grand jury minutes, where 
good reason is shown in support of such motion, it should be granted. 
U. S. V. South Mayd, 6 Biss. 321, Fed. Cas. No. 16,361 ; U. S. v. 
Kilpatrick (D. C.) 16 Fed. 765 ; People v. Molineux, 27 Mise. Rep. 
60, 57 N. Y. Supp. 936; People v. Glen, 173 N. Y. 395, 66 N. E. 112. 

[3] Hère, however, sufïiciently strong reasons are not advanced to 
warrant the inspection of the grand jury minutes by the court, or to 
permit the défendant to inspect them. Assuming ail that is set forth 
in the affidavit and pétition of the défendant, it is not clear that there 
was no légal évidence to support the indictment. The hearsay évidence 
of Martin W. Littleton was not compétent. Though défendant showed 
there was a reading of the minutes of the Firestone suit (and that of 
itself may hâve afforded a sufficient basis for the finding of the indict- 
ment), it is not stated what appeared in the minutes. The minutes 
might contain sufficient évidence to justify a conviction of the grand 
247 F.— 11 
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jury that the testimony given by the défendant was false. The an- 
swers, "I don't remember," given by the défendant, may hâve been 
sufficient for the grand jury, so as not to require évidence of identifica- 
tion. A man who can remember so minutely the incidents in connec- 
tion with his invention 14 years ago should undoubtedly remember 
whether or not he was in jail for 2 months 22 years ago, or whether 
he vk^as in London and escaped therefrom as a fugitive from justice. 
This showing is not of sufficient strength to warrant an inspection of 
the minutes of the grand jury, or to quash the indictment on défend- 
ants motion. The law is well settled that an indictment is not vitiated 
by the fact that incompétent évidence was given before the grand jury, 
if there was any compétent évidence upon which an indictment might 
hâve been found. And it is not for the court to inquire into the suffi- 
ciency of the évidence. Holt v. U. S., 218 U. S. 245, 31 Sup. Ct. 2, 
54 Iv. Ed. 1021, 20 Ann. Ca.s. 1138; U. S. v. Rintelen (D. C.) 235 Fed. 
787; McKinney v. U. S., 199 Fed. 25, 117 C. C. A. 403; Chadwick v. 
U. S., 141 Fed. 225, 72 C. C. A. 343. 

In addition thereto, it appears that the défendant made an applica- 
tion to quash the indictment before Judge Ervin, and this was denied 
on November 1, 1917. The only additional information hère is the 
affidavit which sets forth statements made to the affiant by grand ju- 
rors, and this chain lacks probative force and would not justify my 
doing other^than Judge Ervin did, in denying the application. 

[4] As to the motion to strike out the plea in abatement, it should 
be granted. It was not timely made because not filed until 108 days 
after the fihng of the indictment and the arraignment which took place 
on the same day. There is nothing in the plea of abatement, nor in 
the argument of counsel now, which would justify the exercise of dis- 
crétion by the court in excusing this long delay. Delays less flagrant 
were held inexcusable in the following cases : Agnew v. U. S., 165 U. 
S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; Hyde v. U. S., 225 U. S. 347, 
32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614; U. S. v. 
Rintelen (D. C.) 235 Fed. 787. 

The plea in abatement bas been referred to by the writers and the 
courts in the past as a dilatory plea, and it bas been ruled that it must 
be filed promptly. Moffatt v. U. S., 232 Fed. 522, 146 C. C. A. 480. 
A refusai of the court to rule upon a plea in abatement, where there 
was a delay of seven months, was held no abuse of discrétion in Mat- 
ters v. U. S., 244 Fed. 736, C. C. A. . 

For thèse reasons, the motion to strike out the plea in abatement 
must be granted, and the motion to quash the indictment denied. 
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BALDWIN V. KINGSTON. 
(District Court, D. New Jersey. January 3, 1918.) 

1. Bankbuptcy iS=>175 — Conveyance — Setting Aside. 

A conveyance cannot be avoided by a trustée in bankruptcy, under 
Bankruptcy Act July 1, 1898, c. 541, § 67e, par. 1, 30 Stat. 504 (Comp. St. 
1S>16, § 9651), unless actual fraud is shown. 

2. Bankbuptoy <s=>176 — Tkustee — Vacation of Convètance. 

Under Bankruptcy Act, § 70e (Comp. St. 1916, § 9054), ai trustée in 
bankruptcy tuay avoid any transfer by the bankrupt which could bave 
been avoided by his creditors under the laws of the state, regardless of 
the question of the bankrupt's insolvency at the date of the transfer, and 
regardless of the time when the transfer was made. 

3. Bankruptcy <s=3l75 — Trustées — Vacation of Conveyance. 

Under such section, and in view of the amendment of 1910 (Act June 
25, 1910, c. 412, 36 Stat. 838) to section 47a (Comp. St. 1916, § 9631), spe- 
cifically vesting the trustée with the lien of judgment creditors, a trustée 
In bankruptcy may avoid a transfer by the bankrupt, although there were 
no creditors who, because they had no lien or judgment, would, at the 
time of the filing of the pétition in bankruptcy, hâve been In a position to 
attack a conveyance by the bankrupt. 

4. Feaudulent Conveyances <S=a74(3) — Vacation — Grounds. 

Under the laws of New Jersey, a voluntary conveyance Is deemed fraud- 
ulent In law as to, and voidable at the instance of, a créditer whose debt 
existed at the date of the conveyance, irrespective of the actual intention 
of the grantor or grantee, or of the former's solvency or insolvency at the 
time of the conveyance. 

5. HUSBAND AND WlFE <SS=>278(2) — SEPARATION AGRBEMENTS VaLIDITY. 

Where the parties had already separated, an agreement, executed be- 
tween the husband and wife. provlding for her support during the sépa- 
ration, is not opposed to public policy. 

6. Bankruptcy <g=>17S(l) — Conveyance for Wipe's Support. 

A husband, who had ceased to llve with his wife, having become en- 
amored with another woman, and who had withdrawn her crédit for nec- 
essaries, on the wife's demand that he make provision for her support, ar- 
ranged that the marital homestead, in whlch the wife had continued to 
live, should be conveyed to her; the conveyance being made through a 
third paity, acting as conduit of title. Ueld that, as it was compétent 
for the parties, having already separated, to enter into such agreement, 
the conveyance was not a voluntary one, which under the New Jersey 
law would be constructively fraudulent, and voidable at the instance oï 
existing creditors, and hence that it could not, on the bankrupt's subsé- 
quent bankruptcy be set aside, under Bankruptcy Act, § 70e. 

In Equity. Bill by J. Wadsworth Baldwin, as trustée in bankruptcy 
of La Rue H. Kingston and William A. Burnett, individually and as 
copartners, against Etta C. Kingston, to set aside a conveyance alleged 
to hâve been made in fraud of creditors. Bill dismissed. 

Andrew Van Blarcom, of Newark, N. J., and J. Russell Sprague, of 
Inwood, N. Y., for plaintiff. 
McCarter & English, of Newark, N. J., for défendant. 

HAIGHT, District Judge. This is a suit by a trustée in bankruptcy 
to set aside a conveyance of certain real estate made by a bankrupt, 
through an intermediary, to his wife, the défendant, upon the ground 

^=sFot otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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that it was made to hinder, delay, and defraud his creditors. The 
transfer was made on September 4, 1914. The grantor, La Rue H. 
Kingston (hereinafter referred to as the "bankrupt"), was adjudicated 
a bankrupt on December 26, 1914, as was also, at the same time, his 
partner in business, WilHam A. Burnett, and the plaintitï was subse- 
quently appointed trustée in bankruptcy of tlie individual estâtes of 
both partners, as well as tlieir copartnership estate. The property in 
question was the individual property of Kingston, and had been occu- 
pied by him and the défendant as a dwelling. For about a year pre- 
ceding the conveyance, the bankrupt and the défendant had not lived 
together. He had apparently become enamored of another woman, 
with whom he lived in an adjoining city. The difficulties between him 
and his wife seem to hâve increased as the time passed, and latterly it 
had become very difficult for her to procure froni him the money nec- 
essary for her support and maintenance. Before the conveyance was 
made, the bankrupt, apparently without justification, advertised in one 
or more newspapers in Newark, where his wife resided, that he would 
no longer be responsible for her debts, and specifically notified two 
marchants, from whom she had theretofore been accustomed to pro- 
cure supplies on his crédit, to withhold further crédit from her. This 
action on his part resulted in a conférence between him and the défend- 
ant, at which she pointed out his obligation to support her, the fact 
that he was not doing so, that he was apparently trying "to starve her 
out of house and home," and her destitute condition, and she made a 
demand that he make some adéquate provision for her support. 
Thereupon, at her suggestion or upon his initiative — the évidence is not 
clear which — but clearly in order to comply with the defendant's de- 
mand it was arranged that the property in question should be conveyed 
to her. This arrangement was accordingly carried out and resulted in 
the conveyance now under attack. Admittedly, there was no consid- 
ération for the conveyance except the performance — whole or partial 
— of the bankrupt's obligation to support his wife, and possibly her 
relinquishment of any demand upon him for further or other support. 
I cannot find any évidence that the conveyance was made with any 
actual intent to defraud the bankrupt's creditors, either on his part or 
on that of the défendant. 

[1] Indeed, the plaintiff does not contend that there was any such 
intent. It is therefore clear that the conveyance in question cannot be 
avoided under the first paragraph of section 67e of the Bankruptcy 
Act, which requires that actual fraud must be shown. Coder v. Arts, 
213 U. S. 223, 244, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008. 
Furthermore, the évidence is not even sufficient to justify a finding 
that the bankrupt was insolvent at the time the conveyance was made, 
although I must confess to a very strong suspicion that such was the 
case. The bankrupt and his partner, Mr. Burnett, had been conduct- 
ing a profitable restaurant business in the city of Newark for a number 
of years preceding the bankruptcy, and the bankrupt's insolvency was 
due solely to the failure of the firm. The évidence of Burnett, which 
is the only évidence on this point, is hopelessly contradictory as to 
whether the firm's financial condition was the same at the time the con- 
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veyance was made as it was at the time the pétition in bankruptcy was 
filed. 

[2, 3] The trustée claims that it is immaterial to his right to relief 
whether or not the conveyance was the resuit of actual fraud, or 
whether or not the bankrupt was insolvent at the time it was made, be- 
cause under the laws of îs'ew Jersey, applicable to the situation pre- 
sented in this case, the conveyance might hâve been avoided by certain 
of the bankrupt's creditors, and consequently, by section 70e of the 
Bankruptcy Act, can be avoided by the trustée in bankruptcy. The 
défendant, on the oth'er hand, insists that section 70e, when a state law 
is invoked, must be read with the second paragraph of section 67e, and 
that in such a case the limitations contained in the latter section must 
be held to be applicable to the former. Hence he argues that, as in- 
solvency on the part of the bankrupt at the time of the conveyance is 
an essential élément of the second paragraph of section 67e, and as 
such insolvency bas not been proven in this case.^the bill must be dis- 
missed. It needs but a cursory examination of the two last-mentioned 
sections to see that there is an apparent inconsistexicy and overlapping 
in them. If section 70e is applicable to a conveyance invalid as to 
creditors under the law of a state, it manifestly covers cases which are 
included within the second paragraph of section 67e, yet it contains 
neither the limitation of time nor the requirement of insolvency which 
the last-mentioned provision does. Perhaps this apparent inconsistency 
may be avoided if section 70e is held to apply to conveyances vi'hich 
are voidable, as distinguished from void, and the second paragraph of 
section 67e held to cover conveyances which are void, as distinguished 
from voidable. It will be noted that in section 70e the language is that 
the trustée may "avoid," which indicates not a void conveyance but 
rather one which is voidable, while in the second paragraph of section 
67e the language is that conveyances "which are held null and void 
* * * shall be deemed null and void under this act." Or it may be 
that this overlapping and inconsistency can be explained, as Judge 
Lowell, in In re Mullen, 101 Fed. 413 (D. C. Mass.), appears to bave 
thought, because section 67e became a part of the Bankruptcy Act 
subséquent to the incorporation of section 70 therein, and that neither 
was modified to conform to the other. However this may be, unless 
the plain terms of section 70e are to be disregarded, which, of course, 
is not permissible, it seems entirely clear that the trustée may avoid 
any transfer by the bankrupt which any creditor of the bankrupt 
might bave avoided, under the laws of the state, had not bankruptcy 
intervened, irrespective of the time when the transfer was made and 
of the fmancial condition of the bankrupt at that time, provided only 
that conveyances to bona fide holders for value are protected. Such 
has been the uniform course of judicial décision, without dissent so far 
as I am aware. In the following cases, the right of a trustée in bank- 
ruptcy to set aside a conveyance made by the bankrupt more than four 
months before the filing of the pétition in bankruptcy against him, and 
which could hâve been avoided under the laws of the state by creditors, 
is discussed and recognized : In re Julius Grahs, 1 Am. Bankr. Rep. 
465, 469 (D. C. Ohio) ; In re Gray, 47 App. Div. 554, 62 N. Y. Supp 
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618, 3 Am. Bankr. Rep. 647; Mueller v. Bruss, 112 Wis. 406, 88 N. 
W. 229, 8 Am. Bankr. Rep. 442; In re Scrinopski, 10 Am. Bankr. Rep. 
221, 224 (D. C. Kan.) ; Skillen v. Endelman, 39 Mise. Rep. 261, 79 N. 
Y. Supp. 413, 11 A. B. R. 766, 769; Pratt v. Christie, 95 App. Div. 
282, 88 N. Y. Supp. 585, 12 Am. Bankr. Rep. 1, 2; Thomas v. Roddy, 
122 App. Div. 851, 107 N. Y. Supp. 473, 19 Am. Bankr. Rep, 873; 
In re Mullen, 101 Fed. 413 (D. C. Mass.); In re Schenck, 116 Fed. 
554 (D. C. Wash.) ; In re Toothaker Bros., 128 Fed. 187 (D. C. Conn.) ; 
In re Rodgers, 125 Fed. 169, 60 C. C. A. 567 (C. C. A. 7th Cir.) ; Bush 
V. Export Storage Ce, 136 Fed. 918, 920 (C. C. Tenn.) ; Ruhl-Koble- 
gard Co. V. Gillespie, 61 W. Va. 584, 56 S. E. 898, 10 L. R. A. (N. S.) 
305, 11 Ann. Cas. 929, 22 Am. Bankr. Rep. 643; In re Standard Télé- 
phone & Electric Co., 157 Fed. 106 (D. C. Wis.); Fourth St. National 
Bank v. Milbourne Mills Co.'s Trustée, 172 Fed. 177, 96 C. C. A. 629, 
30 Iv. R. A. (N. S.) 552 (C. C. A. 3d Cir.) ; Manders v. Wilson, 230 
Fed. 536 (D. C. Cal.); Senft v. Eewis, 239 Fed. 116, 152 C. C. A. 158 
(C. C. A. 2d Cir.) : Holbrook v. International Trust Co.. 220 Mass. 
150, 107 N. E. 665, 33 Am. Bankr. Rep. 808. In the following cases, 
f raudulent conveyances, made more than four months before the filing 
of the pétition in bankruptcy, hâve been set aside at the suit of a trus- 
tée, and in ail of them, apparently, the right to do so has been taken for 
granted and not discussed : Cowan v. Burchfield, 180 Fed. 614 (D. C. 
Ala.) ; Jackson v. Sedgwick, 189 Fed. 508 (C. C. E. D. N. Y.) ; Kirk- 
patrick v. Johnson, 197 Fed. 235 (D. C. Pa.) ; Peterson v. Mettler, 198 
Fed. 938 (D. C. Wash.) ; Andrews v. Mather, 134 Ala. 358, 32 South. 
738, 9 Am. Bankr. Rep. 296; Phillips v. Kleinman, 23 Am. Bankr. 
Rep. 266; Thomas v. Fletcher, 153 Fed. 226 (D. C. Me.). 

It is a necessary conclusion, of course, that, if the four months 
limitation does not apply in a case brought under section 70e, neither 
is the question of the insolvency of the bankrupt at the time of the con- 
veyance of any materiality, except it be made so by the state law, be- 
cause one is as essential an élément of section 67e as the other. It is 
aiso the right of a trustée to avoid a transfer, under section 70e, al- 
though there are no creditors who, because they had no liens or judg- 
ments, would hâve been in a position, at the time of the filing of the pé- 
tition in bankruptcy, to attack the transfer. Fourth St. National Bank 
v. Millbourne Mills Co's. Trustée, supra; Mueller v. Bruss, supra; 
Thomas v. Roddy, supra; In re Standard Téléphone & Electric Co., 
supra. Not only is the language of section 70e sufficiently compre- 
hensive to alone justify this latter ruV;, as the above-cited cases point 
eut, but, since ail of them were decided, the amendment of 1910 to 
section 47a specifically vests a trustée with such a lien as is sufficient 
to enable a créditer to attack a fraudulent conveyance in a court of 
equity in most, if not ail, states. Hence it follows that the plaintiff may 
attack the conveyance in question, irrespective of the solvency or in- 
solvency of the bankrupt at the time the conveyance was made, provid- 
ed that it could hâve been attacked by any créditer in the courts of New 
Jersey, had not bankruptcy intervened. 

[4] It is unquestionably the law of New Jersey that a voluntary con- 
veyance — one without considération — is deemed fraudulent in law as 
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to, and voidable at the instance of, a creditor whose debt existed at the 
date of the conveyance, irrespective of the actual intention of the 
grantor or grantee, and of the former's solvency or insolvency, at the 
time of conveyance. Haston v. Castner, 31 N. J. Eq. 697; Severs v. 
Dodson, 53 N. J. Eq. 633, 34 Atl. 7, 51 Am. St. Rep. 641 ; Washington 
National Bank v. Beatty, 77 N. J. Eq. 252, 76 Atl. 442, 140 Am. St. 
Rep. 555 ; Horton v. Bamford, 79 N. J. Eq. 356, 378, 81 Atl. 761 ; 
Lougheed v. Armstrong, 84 N. J. Eq. 49, 92 Atl. 93. The évidence es- 
tablishes that the claims of two or more of the bankrupt's présent cred- 
itors existed at the time of the conveyance. 

[5, 6] It remains, therefore, to consider next whether the convey- 
ance in question was a voluntary one within the meaning of the Nevsr 
Jersey rule. It will be borne in mind that the défendant and the bank- 
rupt, at the time of the conveyance, were living in a state of séparation, 
and that the latter, immediately prior thereto, had publicly advertised 
that lie would no longer be responsible for any debts contracted by the 
défendant. He, however, was under duty to provide reasonable means 
for lier support. This duty he had net only neglected to perform, but 
he actually refused to do so. The défendant, therefore, could hâve 
forced hini in any court of compétent jurisdiction to perform it. Rec- 
ognizing this, and as a resuit of her insistence that he provide means for 
her support, the bankrupt made the conveyance in question. I cannot 
comprehend how the fact that the défendant did not go into a court to 
enforce her rights can hâve any bearing upon the question now under 
considération, providing, of course, that there was not an actual intent, 
by the means adopted, to defraud the bankrupt's creditors, as I hâve 
found there was not. It was entirel}' proper for them, in lieu of re- 
sorting to a court, to adopt the course which they did. The séparation 
was already an established fact, and the contract was therefore not 
opposed to public policy. Pettit v. Pettit, 107 N. Y. 677, 14 N. E. 500, 
cases cited in 9 Cyc. 520. The whole or partial discharge, as the case 
may be, of the bankrupt's légal obligation to support his wife while liv- 
ing apart, was a valid considération for the conveyance. Calkins v. 
Long, 22 Barb. (N. Y.) 97 ; Pettit v. Pettit, supra. It does not seem 
to nie to be of any materiality, except on the question of good faith 
and the fairness of the considération, whether the conveyance was in 
complète satisfaction of ail claims which the wife had against the bank- 
rupt or whether it was only partial. Surely, if it was compétent for the 
parties to hâve made any agreenient on the subject, they were at lib- 
erty to agrée as to whether the conveyance should be in full satisfac- 
tion or partial satisfaction, as they saw fit. 

While any final settlement that they may hâve made, would not, 
probably, under ail circumstances, be binding on the Court of Chancery 
of New Jersey, if the wife should appeal to that tribunal for separate 
maintenance and alimony under the New Jersey statutes (Boehm v. 
Boehm [N. J. Eq.] 101 Atl. 423), it would surely be taken into 
account in determining what, if anything, should be awarded her 
(Moran v. Moran [N. J. Eq.] 2 Atl. 777; Boehm v. Boehm [N. J. 
Eq.] 101 Atl. 425 ; see, also, cases cited in 14 Cyc. 770), and further- 
more, it would protect the husband, providing it was reasonably 
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adéquate, from any liability to answer for "necessaries" furnished to 
her (Calkins v. Long, supra). Thus it foUows that the conve3'ance 
was not a voluntary one — a mère gift without considération — but had 
a considération to support it. Nor, taking into account ail of the cir- 
cumstances which ordinarily enter into the détermination of what a 
husband, who has unjustifîably separated himself from his wife, should 
pay for her support, is there sufficient évidence to warrant the finding 
that the value of the property transferred was so disproportionate to 
the bankrupt's pecuniary obligation to the défendant, as to justify the 
application of the équitable doctrine, so exhaustively discussed by Vice 
Chancellor Garrison in Horton v. Bamford, 79 N. J. Eq. 356, 379, 81 
Atl. 761, that where, under certain circumstances, the considération for 
a conveyance is sufficiently inadéquate, the conveyance will be sustained 
to the extent of the considération actually given and declared voluntary 
and void as to the residue. The bill is not filed to set aside the convey- 
ance as a préférence under section 60b of the Bankruptcy Act (Comp. 
St. 1916, §' 9644), if, indeed, a conveyance based upon a considération 
such as is présent in this case could under any circumstances be consid- 
ered a préférence (upon which question I do not intimate any opinion 
whatever), and hence the question whether or not it constituted a void- 
able préférence is not presented. 

Therefore, as no actual fraud has been proven, and as the facts nec- 
essary, under the New Jersey ru le, to warrant the finding of construc- 
tive fraud, in whole or in part, are not présent, it follows that the bill 
must be dismissed, with costs. 



ailITH V. COURY et al. 

(District Court, D. Maine. January 3, 1918.) 

No. 7G0. 

1. Bankruptcy ©=3150^ — Pbefebences— "C'REDiTOBs"^Wno abe. 

Indorsers aod guarautors of notes and obligations of a banlcrupt are 
credltors, witliin Hanliniptcy Act July 1, 18i>S, e. 541, § GO, subd. b, 30 Stat. 
502 (Oomp. St. 1016, § 0044), relatiug to prelerenceK. 

[Ed. Note. — ]<'or other définitions, see Words and Phrases, First and 
Second Séries, Creditor.] 

2. BANKRUPTCy <©=3lti5(l) — PeeFEKEKCBS— WlIAT CONSTITUTES. 

Under Banlcrui)tcy Aet, § tiO, subd. b, declaring that if a bankrupt shall 
hâve ruade a transfer of iuiy of his property, and if at tlie time of the 
transfer, etc., and being within four months before the flling of the péti- 
tion in bankruptcy, or after tlie fliiug thereof, aiid before the adjudica- 
tion, the banlirupt be insolvent and the transfer, etc., tlien operate as a 
préfèrent*, and tlie person receiving it or to be henefited thereby, or, his 
agent acting tlierein, shall then hâve reasonable cause to believe that the 
enforcement of such transfer, etc., will effect a préférence, it shall be 
voidable by the trustée ; a transfer by insolvent debtors within tour months 
of bankruptcy to creditors, or agents of credltors, who had reasonable 
cause to believe that tlie transfer would operate as a préférence, is void- 
able as such, even tliough the creditors ouly received indirect benefit from 
the transfer by beiug relioved of tiieir indorsements or guaranties. 

©ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



6MITH V. COUBT 169 

a, Bankbuptct ©=303(3) — PEefebences— Evidence;— Sufficibnct. 

In a suit by trustée to set aside a conveyance as a préférence, évidence 
held to sliow ttiat tiie grantees in receivlng the conveyance were acting as 
agents of the creditors, witliln Bankruptcy Act, § 60, sulicl. b, declaring 
voidable as préférences transfers, wliere tlie creditors or their agents hau 
reasonable cause to believe that they would effect a préférence. 

4. Bankktjptcy <©=5l65(3) — Préférences— Tkansker Voidable in Pabt. 

Thougli a transfer of property by a bankrupt was in part for a new 
considei'ation, and to tliat extent was not bad as atfectlug a préférence, 
nevertheless the remainder of the transaction is, or may be, subject to at- 
tack, under Bankruptcy Act, § 60, subd. b, as preferential. 

5. Bankeuptcy <S=1G6(3), 175 — Tkansfehs— Delay of Creditors. 

Under Bankruptcy Act, § 07, subd. e (Couip. St. 1916, § 9651), declaring 
that ail conveyances, etc., made by a person ad.1udged a bankrupt, and 
\fithin four nionths prior to the filing of the pétition, v?ith intent on his 
part to liinder, delay, or defraud creditors, shall be null and void against 
the creditors of such debtor, except as to purchasers in good faith, etc., 
a conveyance which the grantee knows, or lins reason to believe, will be 
preferential, because of the insolvency of the debtor, Is fraudulent and 
void ; for a transfer may be bad both as preferential and as one intended 
to hinder and delay creditors. 
8. Bankruptcy ©=3lC6(4) — Conveyances- Validity. 

Under Bankruptcy Act, § 67, subd. e, a créditer who accepts a transfer 
or conveyance from a debtor, and bas such information as to lead an 
ordinarily prudent man to believe he is being preferred, is chargeable 
with knovvledge of the facts, which inquiry would hâve disclosed, aud, if 
Inquiry would hâve sbown the transfer was preferential, it is bad as in 
fraud of creditors. 

7. Bankruptcy ®=3303(3) — Transfers— Evidence. 

In a suit by a trustée, évidence held to show that creditors who re- 
ceived a preferential transfer from the bankrupt took with knowledge of 
that fact, so that the transfer was one in fraud of creditors, voidable 
under Bankrupcy Act, § 67, subd. e. 

8. Bankruptcy <@=3212 — Transfebs- Setting Aside. 

Whether a mortgage was a valid clalm against the bankrupt estate 
cannot be decided in a suit by the trustées against others to set aside 
another conveyance as preferential and in fraud of creditors, those inter- 
ested in the mortgage not being before the court. 

9. Bankruptcy ©=5303(3) — Transfers— Evidencb—Sufficiency. 

In a suit by the trustée in bankruptcy, évidence hcld sufficient to show 
a conspiracy between the bankrupts and défendants, whereby the bank- 
rupts, before the filing of the pétition, fraudulently transferred goods and 
merchandise to défendants. 

In Equity. Suit by Cari W. Smith, trustée in bankruptcy, against 
Amos Coury and others. Decree for complainant. 

Woodman & Whitehouse, of Portland, Me., for plaintiff. 
A. S. Crawford, Jr., of Ft. Kent, Me., and Wm. R. Pattangall and 
Herbert E. Locke, both of Augusta, Me., for défendants. 

HALE, District Judge. The Bankruptcy Act provides, in section 
60(b), that if an insolvent debtor has, within four months before fiUng 
his pétition in bankruptcy, made a property transfer, opéra ting as 
a préférence, and which the person receiving the same or to be bene- 
fited thereby, or his agent acting therein, has reason to beheve was 
intended to give a préférence, the transfer shall be voidable, and the 
trustée in bankruptcy may recover the property or its value. The act 

^s9Fof othei eans >ee same tople £ KBT-NUUBER in ail Key-Numbered DigesU & Indexe* 
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also provides, în section 67(e), that if the bankrupt, within four months 
before the filing of the pétition in bankruptcy, makes any transf er "with 
the intent and purpose on his part to hinder, delay, or defraud his 
creditors, or any of them," it shall be nnll and void as against his 
creditors, except as to purchasers in good faith and for a présent fair 
considération, and that it shall be the duty of the trustée to recover the 
same. 

Kenin Hobart and Simon Hobart, both of Ft. Kent, in Aroostook 
county, in this district, are Syrians ; they are brothers. For some 
years they kept a country store at Ft, Kent in partnership with their 
cousins, Amos Coury and Selim Coury. Not being successful in 
trade, they dissolved early in 1915 ; and, upon dissolution, the Hobarts 
took the real estate and the stock in trade, and assumed the liabilities, 
which are said to hâve amounted to as much as the stock in trade, 
about $5,000. 

After this dissolution, the Hobarts went into business individually, 
and continued to do business in this vvay until September, 1915, when 
they went back into partnership in the dry goods and clothing business, 
doing business as "K. Hobart & Bro." In the autumn of 1915, Amos 
and Selim Coury were also engaged in the same business, having stores 
at Ft. Kent, Eagle Lake, and Frenchville. In September, 1915, the 
Hobarts began to increase their stock. During the three months from 
September Ist to December Ist they purchased new goods, which, ac- 
cording to the invoices, amounted to $6,477. This was added to the 
stock on hand, which is variously stated to hâve been worth from 
$3,500 to $7,000. During the autumn of 1915 the Courys found out 
that the Hobarts were not doing a good business ; that they were losing 
money ; that they were deeply in debt ; and were neglecting their busi- 
ness and wasting their money. The Hobarts were in the habit, at this 
time, of borrowing money from the Courys, or on their indorsement, 
from time to time. Thèse loans are shown to hâve amounted to nearly 
S3,800, not including guaranties made by the Courys of something over 
$300. 

On December 2, 1915, an attachment was put on the real estate of 
the Hobarts by J. H. Brackett Company of Portland on a debt of $109. 
The Hobarts applied to the Courys for help, saying that they could not 
raise the necessary amount to release the attachment, and asking the 
Courys to go on a bond for $200. Amos and Selim replied that they 
had already let the Hobarts hâve too much. They refused to go on the 
bond, jinless the Hobarts would deed to them ail the real estate, at 
a valuation of $7,000, to be applied against the debts of the Courys, 
and the notes on which they were liable as indorsers, and on the bills 
which they had guaranteed, and on moneys loaned by their wives and 
sisters, ail of which, according to their statement at that time, amounted 
to $4,259. Accordingly, on December 2d, the Hobarts executed a 
warranty deed of the store, and the land and buildings owned by them 
in Ft. Kent, to the Coury Bros., subject to four mortgages enumer- 
ated, amounting to $3,100. This pièce of property, covered by the 
warranty deed, had upon it a store building taken from a pièce of land 
called lot 32, which had been covered by a mortgage to Israël Shur, 
enumerated in the mortgages to which I hâve referred. On the same 
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date with the warranty deed, an agreement was entered înto in writ- 
ing between the Hobarts and the Courys, and left in the hands of 
their attorney, but not recorded or otherwise made public, by which 
it was agreed, in substance, that the property should be taken by the 
Courys at the purchase price of $7,000; that, in considération of the 
conveyance, the Courys should cancel their own indebtedness against 
the Hobarts, paying the notes at the Ft. Kent Trust Company on 
which they were liable as indorsers, paying the old bills which they 
had guaranteed, also the new bills on which they had not been pre- 
viously liable, namely, the Brackett bill of $109, and a bill to Hanna- 
ford Bros, of $64-.13, and paying off the claims of their wives and 
sisters; that if the amount of thèse claims, added to the mortgages, 
was less than $7,000, the Courys were to pay the Hobarts the différ- 
ence between the amount of the debts and incumbrances and the pur- 
chase price of $7,000 ; but if the same exceeded $7,000, then the Ho- 
barts were to pay the Courys the excess, to wit, the amount by which 
the debts and incumbrances exceeded the purchase price of $7,000. 
The Courys thereupon went on the bond for $200; and the Brackett 
attachment was released. Eight days later, on December 10, 1915, the 
Hobarts made a common-law assignment to their attorney for the ben- 
efit of creditors. Six days after, on December 16, 1915, an involun- 
tary pétition in bankruptcy was filed against them, both individually 
and as copartners. On January 6th they were duly adjudged bank- 
rupts in both capacities ; and on January 29th the plaintiff. Cari W. 
Smith, was duly qualified as trustée in bankruptcy. 

After the filing of the schediiles, it is found that the total fabula- 
tion of assets and liabilities, as sliown in the inventory, discloses lia- 

bilities to the amount of $13,578 08 

And assets to the amount of 5,300 05 



Showing an excess of liabilities over assets of $ 8,278 03 

The trustée in bankruptcy now brings this bill in eqnity against Amos 
Coury and Selim Coury, joining also as défendants Lizzie Coury, wife 
of Amos, Madeline Coury, wife of Selim, and Annie and Hazizey, 
sisters of Amos and Selim. The bill seeks to recover préférences un- 
der section 60(b) of the Bankrupt Act, and to set aside fraudulent 
transfers, under section 67(e) of the act. It charges a fraudulent con- 
spiracy between the bankrupts and the Courys to transfer the store 
property of the Hobarts at Ft. Kent, constituting ail their real estate, 
to the défendants Amos and Selim, by a deed absolute in form, but for 
an inadéquate considération, namely, certain debts due from the 
Hobarts to the Coury Bros., also notes of the Hobarts placed with the 
Ft. Kent Trust Company on which the Coury Bros, were liable as 
indorsers; also certain debts claimed by the Hobarts to be due to 
I^izzie, Annie, Madeline, and Hazizey, for whom, it is alleged, Amos 
and Selim were acting as agents, amounting in ail to about $3,000, as 
the considération for a transfer of the real estate, which was incum- 
bered by certain mortgages, leaving an excess alleged to be $5,025. It 
is alleged that the défendants proposed to conceal the existence of 
this excess value from their creditors and from the common-law as- 
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signée, and f rom the trustée in bankruptcy, thereafter to be appointed, 
and that they were seeking to make a préférence as to the amounts 
actually received and retained by the Courys on account of their claims. 

The original bill related only to the transfer of the real estate. Soon 
after the fihng of that bill, an amendment was filed, setting forth, as 
a part of the same conspiracy, that, between October 1 and December 
1, 1915, the Hobarts should transfer goods in their store to the Courys, 
for the purpose of concealing those goods from their creditors, and 
thus hindering, delaying, and defrauding the creditors, and constitut- 
ing a fraudulent transfer nnder section 67(e) of the Bankrupt Act. 

[1,2] 1. In order to make a préférence under section 60(b), it is 
necessary for the plaintifï to show that the debtors were insolvent at 
the time they made the transfer ; that it was within four months of 
filing the pétition in bankruptcy; that its efifect was to give a larger 
percentage to the défendants than to other creditors of the same 
class ; that the persons receiving the préférence were to be benefited by 
it, either by direct payment of their debt, or by relieving them from 
their indorsements or guaranties; that they were acting as agents 
of others who were so benefited ; and that the persons or the agents 
had reasonable cause to believe that a transfer would operate as a préf- 
érence. 

It is clear that the deed of December 2d was a transfer within the 
meaning of the act, and was within four months before the filing of 
the pétition in bankruptcy; that the Hobarts on December 2, 1915, 
were insolvent. They were insolvent on any showing brought to my 
attention either by the plaintifif or by the défendants; and this insol- 
vent condition clearly existed on the day of the transfer, December 2, 
' 1915, on the day of the making of the common-law assignment, Decem- 
ber 9th, and on the day of the filing of the pétition in bankruptcy, De- 
cember 16th. It is clear that Amos and Selim were directly benefited, 
both by the cancellation of their direct claims against the bankrupts, 
and by being relieved from their indorsements on notes in the Ft. 
Kent Trust Company, which are in évidence, amounting to over $1,- 
400; for there can be no question but that indorsers and guarantors 
are creditors within the meaning of section 60(b). Collier (llth Ed.) 
810, cl. 2; Stern v. Paper (D. C.) 183 Fed. 228, 231 ; Huttig Mfg. Co. 
■ v. Edwards, 160 Fed. 619, 87 C. C. A. 521. 

[3] The évidence shows that there were certain debts owing to the 
wives and sisters. Under section 60(b), it is sufficient if the person 
receiving the transfer is agent for the person to be benefited. It is 
contended on behalf of défendants that the évidence should not induce 
me to find that Amos and Selim were agents for their wives and sis- 
ters. The évidence as to the conduct of their business, however, 
leaves me in no doubt that the agency existed ; and Selim testified 
affirmatively that bis sisters gave to him and to Amos ail their business, 
"and we were to do it ourselves for them." 

[4] The proofs show that among the items which, by reason of the 
agreement of December 2, 1915, Amos and Selim Coury agreed to pay, 
'were two bills on which they were not previously liable, the Brackett 
bill of $109, and an account of Hannaford Uros. of Portland for 
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$64.13; for thèse two bills, amounting to $173.13, there was a présent 
considération ; and to this extent the transfer was not voidable as a 
préférence under section 60(b). This does not, however, prevent the 
rest of the transaction from being a préférence within that section. 

[5] We now meet the more important question whether the whole 
transaction should be held to be a transfer made with intent to hin- 
der, delay, or defraud creditors. Under section 67(e) the basis of in- 
validity is much broader than under section 60(b) ; it covers every 
transfer made by the bankrupts within four months before the filing 
of the pétition with the intent and purpose to hinder, delay, or defraud 
their creditors or any of them ; for a transaction may be invalid both 
as a préférence and as a fraudulent transfer. 

It is clear that, whatever the conveyance be, wherever the transférée 
receives property and advances, or pays money therefor, with knowl- 
edge or reason to believe that the money so advanced is to be used to 
make a payment to creditors, which would be preferential because of 
the insolvency of the maker of the transfer, it is a fraudulent transfer 
and void, under section 67(e). In Dean v. Davis, 242 U. S. 438, 37 
Sup. Ct. 130, 61 L. Ed. 419, speaking for the Suprême Court, Mr. 
Justice Brandeis has made a clear exposition of the law on this subject, 
and has added a table of valuable citations. In Van Iderstine v. Nat. 
Discount Co., 227 U. S. 575, 582, 33 Sup. Ct. 343, 57 L. Ed. 652, the 
distinction is pointed out between the intent to prefer and the intent 
to defraud. It is shown that one is inherently always vicious; the 
other innocent and valid except when made in violation of the express 
provisions of a statute. A fraudulent conveyance is void regardless 
of its date, while a préférence is valid unless made within the pro- 
hibited period. 

[6, 7] It is necessary then to inquire whether Amos and Selim Coury 
acted in good faith, and thus received a conveyance unassailable under 
section 67(d), or whether they had reason to believe and to know that 
the debtors were making a preferential payment with bankruptcy in 
contemplation. If they did, the transaction was fraudulent, and was 
clearly within section 67(e). It is contended by the learned counsel 
for the défendants that the Coury Bros., whether they acted for them- 
selves alone, or for themselves and their wives and sisters, did not 
hâve reasonable cause to believe that the transfer would operate as a 
préférence, but that the testimony tends to show that the Courys had 
reason for suspicion only, and not for belief or knowledge. In Stevens 
v. Oscar Holway Co. (D. C.) 156 Fed. 90, this court laid down the 
rule: 

"If facts in respect to the debtor's flnaiiciîil condition are brouglit home to 
tlie creditor, or such information is bronKht bonio to liim as would put an 
ordlnarily prudent man U])on liis iuquiv.v, tlien tlie creditor is chargeable witli 
Ifnowledge of the facts which such inquiry would reasonably be expected to 
disclose." 

Collier says (llth Ed.) 815: 

"If a creditor aecepts a transfer under circumstances which would lead a 
man of ordinary prudence and sagacity to believe that he was being preferred 
over other creditors of the same class, without making investigation, he 
would be chargeable with ail the laiowUnlge which he would hâve acquired 
had he performed his duty in this regard." 
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The proofs show that close family relations existed between the de- 
fendants and the bankrupts ; that the Courys knew the Hobarts were 
do'ing a losing business; that they were not attending to their trade; 
that they were increasing their indebtedness ail the time ; that on De- 
cember 2, 1915, they were conveying away ail their real estate. Simon 
Hobart admitted that he knew of his insolvency, and that the effect of 
the transfer would be that creditors, other than the Courys, would not 
get their pay. He must then hâve known that the effect of the trans- 
fer would be to hinder, delay, and defraud creditors. His brother 
must hâve known it. The proofs convince me, too, that Amos and 
Selim Coury had such facts brought home to them as would put rea- 
sonably prudent men on inquiry, and that inquiry would inevitably 
hâve revealed insolvency. They must be held then to bave known that 
this transfer would effect a préférence, and would hinder, delay, and 
defraud other creditors. I am satisfied that the transaction in question 
was voidable in its entirety as a transfer made with intent to hinder, 
delay, and defraud creditors under section 67(e). 

[8] In référence to the Shur mortgage, to which I hâve aiready re- 
ferred, the learned counsel for the plaintiff urges that in this proceed- 
ing the court may pass upon the question whether this mortgage was 
a valid claim against the Hobart real estate, covered by the deed of 
December 2d. I think not. In this proceeding ail the necessary parties 
are not before the court to enable it to found a decree that the Shur 
mortgage shall be enforced to any extent as an incumbrance against 
the store building. This question must be considered in some further 
proceeding. 

[9] 2. The plaintiff says that the conspiracy between the bankrupts 
and thèse défendants involved a further fraudulent transfer. It is 
alleged, as a part of the conspiracy, that in the autumn of 1915 the 
Hobarts owed the Courys about $4,200 on direct loans, indorsements, 
and guaranties ; that the Hobarts had been doing an unsuccessf ul busi- 
ness, and that they, together with the Courys, arranged a scheme of 
going through the form of a failure for the purpose of securing the 
Courys ; that with this in view they bought an unusually large quantity 
of goods during the autumn of 1915 ; that they openly transferred the 
real estate to the Courys, thus hoping to make it appear to the public 
that this was their only transfer of property, and that they also turned 
over secretly to the Courys enough goods- to entirely secure them for 
ail their indebtedness, and that they did this from the new stock which 
had just been put into their store, leaving the old stock in trade to be 
divided among the other creditors. 

Hère we hâve an important question of fact, a question presenting 
some difficulty. It appears in évidence that Simon Hobart went to New 
York in September, 1915, accompanied by Amos Coury, and that he 
there began to make extended purchases of goods for his store; that 
during three months after September 1, 1915, over $6,000 worth of 
goods were purchased and went into the store of the Hobarts ; that the 
greater part of thèse goods went into the store between September lOth 
and November Ist. No testimony bas been offered tending to show 
any great diminution of thèse goods by the ordinary store sales ; it does 
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not appear that creditors were receiving much pay; although the 
learned counsel for the défense urges, by way of explanation, that dur- 
ing this period creditors were paid out of the product of sales of new 
goods. No receipted bills are shown to account for payments at this 
time. It is contended, also, that living expenses accounted for the 
deficiency ; but it is impossible to believe that in three months between 
five and six thousand dollars could hâve been expended by the bank- 
rupts in their little town for ordinary expenses of living. Talk is 
made also that gambling and sporting accounted for money expended, 
but no proofs give weight to this suggestion. It appears from compé- 
tent testimony that almost ail the goods remaining in the store at the 
time of the bankruptcy were old goods; very few of the new goods, 
which had unquestionably come into the store, were found at the time 
of the bankruptcy. It appears, then, from compétent proofs, that near- 
ly $5,000 worth of new goods, which came into the store between Octo- 
ber Ist and November Ist, had disappeared 30 days later. No proofs 
are presented to account for the bodily disappearance of ail thèse 
goods. 

Upon this point there is some direct évidence. Kalil Ziter testifies 
as follows : 

"Q. After you returned home on December 12th, state whether or not you 
had any talk with Mr. Sellm Coury about the circumstances of the Hobart 
failure? A. I had. Q. Kiiidly tell us what took place? A. Yes, sir. On 
December about the 15th, 1015, I vvas invited to Amos Coury's house for sup- 
per, and, during our talk that evening, Selini Coury came alongside of me ana 
he says: 'Ziter, I suppose you heard sometliing about Hobart's failure.' Isays: 
'l'es; I hâve heard something, but I don't know nothing about it.' 'Well,' he 
says, 'I will tell you the whole story.' He says: 'Hobart doesn't fail to make 
any money at ail.' He says: 'They vvas obllged to do it.' I says: 'tlow is 
that and why is thatï' Ile says; 'Simon came to my store one day and asked 
me to loan him some money. And I said: "Simon, we hâve trusted you 
quite a little; 1 like to knovif something about your business."' Q. DId he 
say when this wasî A. That was during November; Mr. Coury came up to 
Hobart's store^ Q. Which Coury? A. Selim Coury. Q, Is that what he told 
you? A. Yes. That was his story that same evening; and éxamlned Ho- 
bart's books, and took account of their stock and found that they cannot pay 
their bill very well. He said: 'Boys, I don't want to tru.çt you any more.' 
He says: 'Your standing isn't very good. I am afraid you will hâve to do 
something. Either you will liave to hâve a settlement with your creditors 
or fail.' 'And,' he says, 'I will try very hard and get a settlement for you 
through your creditors; if you will take niy advlce you will hâve to do that 
to get aloug.' He says: 'But, before you hâve made an assignment or any 
failure you will hâve to pay us what you owe us.' Simon says: 'How could 
we do that; we liaven't got money?' 'Well,' lie says, 'I will take merchandise 
for our account.' Two or three days after that they pack up some goods 
and take it down to JTrenchviile. He had a store then in Frenchville. Q. 
Who did he say packed up the goods? A. He and Simon. Q. I>id he state 
how the goods were taken to Frenchville? A. Yes; they hâve a great big 
cart or wagon. Q. Whose cart was it? A. SImon's. Q. What kind of a 
cart? A. Great big red cart; peddler's cart. By the Court: Horsecart? A. 
Yes, sir; double horsecart. Q. Did he tell you any of the conversation ; 
whether anythlng was said between him and the Hobarts regarding the real 
estate? A. Yes; and he also said: 'You will hâve to transfer the property to 
our nanie,' Q. What property? A, The real estate. The two houses and 
land which they huve there. And hc says: 'We will hold it for you fellows 
until you get settlement with the creditors; and then, after you get settled, 
we will return the property to your name.' Q. Did he state whether the 
Hobarts agreed to that or not? A. Yes, sir; they had agreed to It at that 
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tlme. Tliey sald: 'AU right; we will do as you say.' Q. Now, later on, some 
tlme in the summer of 1916, did you liave any otlier talk with Seliin about 
this matter? A. Yes, sir; about the last of Juiie, 1916, I was In to Amos's 
house also, and I had an argument with Selim iu regard to Hobart's failure. 
I says: 'Selim, I can't believe tliat Hobarts failed and lost everything they 
had in such a short time as this.' Ile says: 'Believe me, Ziter, the boys tliey 
haven't got one cent to-day. They hâve losft everything they hâve got, and 
still they owe us a little balance.' I says: 'I cannot believe It; you couldn't 
put that through my head, that Hobarts hâve lost everything tliey hâve got 
and still owe you some money.' He says: 'You corne along with me and I 
will prove it to you.' So I went down with him to his store, and went right 
in and he opened the safe and puUed out a statement which was written in 
Assyrlan language — in our language — and he showed me where their indorsed 
note to the Ft. Kent Trust Company and to some of the creditors. He showed 
me where they owed his sister Annie Coury some money and his wife — his 
brother's wife. Also he sliowed me where ail that he received on aecount 
from them. It was by merchandise— two or three items — it was. The total 
amount was $4,280, and there was a little balance of $200 and some odd dol- 
lars. Q. If I understand you, on this Assyrian statement that Selim showed 
you, there were crédits of merchandise received — A. Received on aecount. 
Q. From the Hobarts by the Courys? A. Yes, sir. Q. Of $4,280? A. Yes, 
sir. Q. Did it state during what month that was received? A. Yes; during 
November. Q. Now, Mr. Ziter, did you, at some tiiiie during this period, ask 
Amos Coury or Selim Ooury — I bave forgotten which — for the loan of some 
packing boxes — emptj' crates or boxes? A. No; he asked me to let him bave 
a few empty boxes, Selim did. To loan him some empty boxes to move some 
goods from Eagle I^ake to Ft. Kent — at one time. So I did. I loaned him 
flve empty boxes. It went along three or four weeks, and I commenced to ask 
him to return me those five boxes. I didn't really need them, but I wanted 
them. He kept on saying: 'I will send them to you; I will send them to you.' 
One day I says: 'I want them.' Ile went and sent me five boxes from his 
store, by a truckman, at that time, by the name of Fred Koberts. The Ilve 
boxes was kind of smaller than the ones I loaned him. I went and examined 
the boxes, and there was the name 'K. Hobart' on some of them, and "Simon 
Hobart' on some of them — some of the boxes." 

Kalil Ziter is corroborated to some extent by his brother Michael, 
who gives a more gênerai aecount of facts which he learned from con- 
versations with Simon Hobart and Amos Coury. His memory is that 
the statements made to him were to the effect that about $3,0{X) worth 
of goods was turned over by the Hobarts to tlie Courys. He testifîes 
also to seeing goods which came from the Hobarts being hauled by his 
store to the Courys. He says, too, that about two or three weeks 
after the Hobart failure, Amos told him that he took the real estate 
to hold it for Kenin Hobart and brother, and later to give it back after 
the failure was settled. He gives other testimony somewhat corrob- 
orative. Michael was of uncouth appearance ; but he did not seem 
capable of getting up an elaborate falsehood. After hearing the testi- 
mony of Kalil, and personally seeing him and questioning him, I can- 
not believe that his whole testimony is false. It is urged with much 
force that, if Kalil and Michael had been conferring with référence to 
getting up a story, each would hâve given a différent kind of testimony ; 
for in détails they do not agrée, and, on the whole, Michael's testi- 
mony has some corroborative force. Kalil testified positively that an 
aecount exhibited to him by Amos Coury shows a crédit of merchan- 
dise delivered by the Hobarts to the Courys of $4,280, and that there 
was still an unpaid balance of about $200. Learned counsel for the 
défendants urge that Kalil Ziter was not on such terms with Amos as 
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to make it probable that Amos would bave made any such disclosure to 
him. About this there is much conflict in the proofs. I do not find that 
there is anything conclusive offered eitber way. On the whole, I think 
the testimony fails to show any such ill feeUng between the parties as 
to render the conversation improbable. It mnst be remembered that 
from Selim Coury's point of view he was making no confession ; he 
apparently saw no moral wrong in what he was doing, in securing pay- 
ment of the Coury account by taking over the Hobart stock. He ap- 
parently saw nothing to be ashamed of in receiving some préférence 
from his relatives, and in holding real estate, through bankruptcy pro- 
ceedings, as a security to both himself and to his relatives, and in mak- 
ing sure that the account of himself and family was paid, while other 
creditors were not so fortunate. I can find no adéquate motive for the 
Ziters testifying falsely in regard to the admissions which they say 
were made to them by Selim Coury. It is urged that the Ziters did not 
make thèse disclosures until about a year after the circumstances oc- 
curred which they undertook to relate ; but it is worthy of considéra- 
tion that at flrst they made thèse disclosures to an attorney acting f«r 
the trustée, after this attorney had approached them, and, as is said, 
'dug it out of them.' There is force in the suggestion of the plaintiff 
that, if the Ziters had ill will against the Courys, they would not hâve 
waited a year, while bankruptcy proceedings were going on, saying 
nothing to anybody about the story during that time, but would hâve 
hastened to tell their story at an early stage of the bankruptcy proceed- 
ings. They did not volunteer, but admitted the story, only after being 
closely questioned by the attorney for the trustée ; they then made a 
f ull disclosure. The question is not entirely free from doubt ; but, on 
ail the proofs, I am constrained to corne to the conclusion that, dur- 
ing the autumn o£ 1915, the Hobarts bodily transferred goods and mer- 
chandise to the value of $4,280 from their store to the store of the 
Courys; that they did this for the purpose of paying the Courys that 
amount of money for an old debt; and that they thereby effected a 
fraudulent transfer within the meaning of section 67(e) of the Bank- 
rupt Act. 

The plaintifif is entitled to a decree — First, for a conveyance to him- 
self, as trustée in bankruptcy, of the real estate described as having 
been conveyed to Amos and Selim Coury by deed of December 2, 
1915; second, the plaintiflf is also entitled to a decree that Amos and 
Selim Coury pay to himself, as trustée in bankruptcy, the sum of 
S4,280, as the value of merchandise fraudulently transferred to the 
said Courys by the bankrupts, and credited by them on their account 
against the bankrupts. I will not allow interest upon this sum. A 
decree may be presented not inconsistent with this opinion. The plain- 
tiff recovers costs against the défendants Amos and Selim Coury ; but 
no costs against the other défendants. 
247 F.— 12 
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WM. A. ROGBRS, Limited, v. EOGEES SILVERWARE REDEMPTION 

BUREAU, Inc. 

(District Court, S. D. New York. December 20, 1917.) 

1. Tkade-Maeks and Tbade-Names <&=373(2) — Rigiit to Use of Name. 

Coinplainant, a manufacturer of silver-plated ware doing business tin- 
der tlie naine of "William A, Rogers, Limited," had the exclusive right 
to the name "William A. Rogers," and also a qualified right to use the 
name "Rogers," witli its own trade-marlîs as registered. Défendant 
began the use of the name "Rogers" in its corporate title, and com- 
plainant protested. After negotiations the parties entered into a con- 
tract reciting that whereas, défendant desired to continue the use of the 
name "Rogers" as a part of its corporate name under which it should do 
business, and to make use of such name in connection with Its business of 
the rédemption of silver-plated ware, complainant consented solely for 
Itself to the use of such name on condition of strict performance by de- 
fendant of ail its covenants. Défendant was eiigaged in a trading stamp 
business and redeemijig silverware given for trading stamps. Complain- 
ant, contending that defendant's canvassers made misrepresentations as 
to defendant's business, in saying that they represented complainant, 
sought to enjoin défendant from further usîng the name "Rogers." Held. 
that, as the contract between the parties provided for sale only of com- 
plainant's silverware by défendant, and as there were contractual re- 
lations between the parties, such misrepresentations by defendant's sollci- 
tors and agents do not, it appearing that they were not consented to by 
défendant, warrant enjoining défendant from continuing to use the 
name "Rogers" on the ground of its breach of contract ; this being par- 
ticularly true as the testiniony as to misrepresentations might in a way 
hâve resulted in part from hearsay. 

2. Tbadb-Marks and Trade-Names <©=393(1) — Knowledge — Pbesumption. 

In such case, as complainant was charged with full knowledge of de- 
fendant's business, it must hâve known that it was necessary for de- 
fendant to send agents as représentatives through the country solieitlng 
trade. 

3. Trade-Marks and Trade-Names ■3=7ïî(2) — RioirT to Use op Name. 

la such case, though another was also entitled to a qualilied use of the 
name "Rogers," défendant is not, the parties having contracted at 
arm's length, and complainant having consented merely to defendant's use 
of the name of "Rogers," in which it had a valuable right, entitled to use 
the name "William A. Rogers" in its corporate title. 

In Equity. Bill by William A. Rogers, Limited, against the Rogers 
Silverware Rédemption Bureau, Incorporated, which sought affirma- 
tive relief. Bill dismissed, and affirmative relief denied. 

Duell, Warfield & Duell, of New York City (R. W. France and J. 
Boyce Smith, Jr., both of New York City, of counsel), for plaintiff. 
Nathan Burkan, of New York City, for défendant. 

MANTON, District Judge. The complainant is a manufacturer of 
silver-plated ware. The défendant is engaged in a trading stamp busi- 
ness. On January 26 and May 5, 1916, plaintiff and défendant con- 
tracted, among other things, that the défendant might use the name 
"Rogers" in its corporate name in accordance with the terms of said 
agreement, and the défendant contracted to purchase the silver-plated 
ware of the plaintiff, and no other, in redeeming the trading stamps 

^=>Por other cases see same topic & KEY-NUMBBR in ail Key-Nuinbered Digests & Indexes 
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which it contractée! to redeem for its various customers throughout 
the country. The défendant further agreed to carefully avoid mis- 
leading représentations, and promised "strict performance" of the 
contract on its part. The plaintiff sues, claiming that the défendant 
violated the terms of the contract in failing to carefully avoid mis- 
leading représentations and in carrA'ing on its business in a way to vio- 
late this provision of the contract. Défendant allèges that the plain- 
tiff did not hâve the right to use or license others to use the name 
"Rogers" in connection with marketing or selling silver-plated ware, 
and that the exclusive right to use the name "Rogers" in connection 
with silver-plated ware belongs solely to the International Silverware 
Company, and it asks, as affirmative relief, that the plaintiff speciiî- 
cally perform the agreements, and that the défendant be decreed the 
right to use the prefix "Wm. A." in conjunction with the name 
"Rogers" in its corporate title and in its business of redeeming silver- 
plated ware of the plaintiff's manufacture in the opération and pros- 
ecution of its business. 

[1,2] Prior to the date of thèse contracts, the défendant began 
the use of the name "Rogers" in its corporate name, and this resulted 
in a notice of protest sent to it by the plaintiff. Negotiations followed, 
and resulted in the contracts in question. The contract recites that: 

"Whereas, the party of the second part desires to continue to mal^e use 
of the name 'Rogers' as a part of its corporate name under which it does 
business, and to make certain defincd use of the name of the party of the 
first part in connection with its business of the rédemption of silver-plated 
ware ;" and whereas, "tlie party of the flrst part is, for itself and solely for 
the parties hereto, willing to consent to siieli use, subject to tlie strict perform- 
ance by tlie party of the second part of eacli and ail of its covenants and 
agreements as heretofore set forth," etc. 

In view of thèse negotiations and the phraseology of the contract,. 
I think that the claim of the défendant that the plaintiff undertook 
to confer the right to use the name "Rogers" upon the défendant is 
unfounded. AU the contracts of January 26 and May 5, 1916, pro- 
vided was that the défendant consented for itself alone to the use 
of the name "Rogers" so long as the défendant made no misleading 
représentations, and maintained the standard of business conduct 
promised by it, The defendant's attack upon the plaintiff's right to 
the name "Rogers" and the validity of its various trade-marks need 
not be passed upon on this application, for it is not necessary to this 
décision. Plaintiff's right, however, to its trade-mark, and to use 
the name "Rogers" has been the subject of much prior litigation, and 
the attack made upon it is without merit. The plaintiff has a valuable 
property right in its name and trade-marks, and this has been fully 
determined heretofore by judicial authority. Rogers v. Wm. Rogers 
Mfg. Co., 70 Fed. 1019, 17 C. C. A. 575 ; Wm. Rogers Mfg. Co. v. 
Rogers (C. C.) 84 Fed. 639, affirmed 95 Fed. 1007, 37 C. C. A. 358 : 
William A. Rogers, Limited, v. Cohannet Silver Co. (C. C.) 186 Fed. 
241 ; William A. Rogers, Limited, v. H. O. Rogers Silver Co. (D. C.) 
237 Fed. 887; Wm. A. Rogers, Limited, v. International Silver Co., 
30 App. D. C. 97; Wm. A. Rogers, Limited, v. International Silver 
Co., 34 App. D. C. 410; Wm. A. Rogers, Limited, v. International 
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Silver Co., 34 App. D. C. 413 ; Wm. A. Rogers, Limited, v. Inter- 
national Silver Co., 34 App. D. C. 484. 

The plaintiff does not contend that it has an exclusive right to the 
use of the name "Rogers," but elaims the exclusive right to the name 
"William A. Rogers," and to the use of its own trade-mark as reg- 
istered, with the name "Rogers" and particular symbols, and it also 
has a qualified right in the use of the name "Rogers" standing alone, 
which, while not permitting it to enjoin the use of the name by any 
other legitimate Rogers Company, whose rights hâve been establish- 
ed, does permit it to enjoin the unauthorized use of the name "Rogers" 
by persons having no rights therein. It appears that the International 
Silver Company also has a right to the use of the name "Rogers," 
and that it has protested against the use of the name "Rogers" by 
the défendant. There is nothing in the contract, nor can it be read 
in the contract, that the plaintiff has guaranteed the défendant the 
use of the name "Rogers" as against any other who may hâve a qual- 
ified use of the name "Rogers." The plaintiff has not contracted nor 
obligated itself in any such terms. Neither the plaintiff nor the In- 
ternational Silver Company has the right to the name "Rogers" per 
se, unaccompanied by their own particular initiais or trade-mark, but 
both the International Silver Company and the plaintiff hâve the right 
to restrain the unauthorized use of the name "Rogers" by persons 
without rights therein. Their mutual rights were considered in the 
cases of Wm. A. Rogers, Limited, v. International Silver Co., 30 App. 
D. C. 97, and Id., 34 App. D. C. 410. There it was said : 

"Tlie sole use of liis name for the time prescril)ed was enough, we think, 
fo constltute an exclusive use of the mark withln the naeaning of the provlso. 
The opposer did not show any risht to use the mark or name 'Wm. A. Rogers,' 
hut only tliose of 'Wni. Rogers Mfg. Co.' and 'Wm. Rogers & Son.' In view 
of what has l)een heretofore sald, It is uunecessary to consider whether, if 
thèse were ail technical trade-marks, the ai)plicant's mark so closely resembles 
the others as to eoiistitiite an Infringement. Eaeh party is entitled to use 
hls own name, aetually or legally accjulred, without regard to the confusion 
that may resuit from similarity. No right of property will be concluded by 
the registration of appellaut's mark." 

Therefore, the défendant having begun an unlawful use of the 
name "Rogers," and after protest having contracted with the pro- 
testor, and having obtained a consent from the plaintiff alone that it 
might use the name "Rogers" on condition of the defendant's living 
up to its promises, it remains to be determined whether or not there 
has been a breach of the agreement on the part of the défendant. 

The plaintiff must be charged with full knowledge of the kind of 
business the défendant was engaged in, and with the fact that it was 
necessary to send selling agents or canvassers about the country in 
the furtherance of its business. It is claimed by the plaintiff that in 
at least 13 cases statements were made by canvassers which were mis- 
leading, and which were not truthful, and that such misleading repré- 
sentations were violations of the "strict performance" provision of the 
contract. I am asked to accept the claim of the défendant, for the rea- 
son that the 13 différent instances of misstatements or misrepre- 
sentations are found in widely scattered parts of the country, and 
that this constitutes strong evidential proof of its truthfulness. The 
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testimony of the 13 witnesses was taken by déposition, and has result- 
ed in the use of most gênerai language, the substance of which is that 
the agents of the défendant stated that in some instances they repré- 
sentée! Wm. A. Rogers, Limited, and that this was a new médium of 
advertising by the plaintitï ; that it was found much cheaper than ex- 
tensive advertising in the Saturday Evening Post and other magazines. 
The language used by each witness, however, is given with some hesi- 
tancy as to recollection, and lacks probative force. Then, too, each 
of the 13 witnesses received a communication from the plaintiflE or its 
attorney, which to some extent indicated about what they testified to. 

I do not say that this was improper, for, indeed, it was the least 
costly way for the plaintiff to secure information, in view of the dis- 
tance the witnesses lived from the plaintiff's place of business; but, 
on the other hand, it can readily be seen that distant merchants, whose 
suspicions were aroused as to the legitimacy of the defendant's busi- 
ness, might well add to their suspicion by such an inquiry from the 
plaintitï, and let it cumulate in the beHef that the défendant and its 
agents were perpetrating a fraud. It is possible to conceive of a 
visit in search of business and explanation of its scheme by the de- 
fendant's agents, without some coloring of their proposition in the hope 
of obtaining business. Unless this reached the stages of fraudulent 
misrepresentations, and such were made with knowledge by the offt- 
cers of tlie company, it does not reach the standards of such conduct 
as should resuit in a cancellation of this contract under its provisions. 
The defendant's officers hâve testified and disclaimed any such knowl- 
edge of misrepresentations, and bave stated that each agent was in- 
structed to guard against making misrepresentations ; each agent was 
told to State the proposition as an advertising médium for the iner- 
chant, with profit to the customers and with profit to the défendant. 

The défendant was trying for success in its business, and could only 
reach this goal by legitimate business methods ; for otherwise it would 
soon not only be discovered, but fail. Its scheme of business is in- 
génions. It is illustrative of the magnitude of small profits with large 
volume of business. Where, as hère, there may bave been some mis- 
representation — for I am inclined to believe that there was — I am sat- 
isiied that it was not with the consent or knowledge of the ofïicers of 
the company, and I do not think that, under those circumstances, the 
plaintiff should be relieved from the terms of the contract. 

Then, too, it must be remembered that a statement, made by an agent, 
that he represented the Wm. A. Rogers Company, is to some extent 
true ; for he did indirectly, in the sensé that the contract provided for 
the sale only of the Wm. A. Rogers silver-plated ware, and the use 
therefore of the name of the plaintitï was not forbidden. In the 
Puckett Case, where a card was used improperly, it was satisfactorily 
explained that the card was printed through error, and this error was 
at once corrected, and immédiate steps taken to prevent its récur- 
rence. In the case of the Hygenic Baking Company, the dissatisfaction 
there expressed seems to be pivoted about a dissatisfaction with the 
terms of the contract. One can well conceive how, in informing the 
merchant of the source of the goods, by whom manufactured, that 
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the curiosity or imagination of the visited merchant would lead him to 
believe the agent represented the plaintiff. Indeed, I think the plaintiff 
should be charged with the expectation that this would flow as the 
conséquence of such a contract as it has made. 

This confusion is illustrated by statements of the witnesses, on the 
one hand, that they hâve seen advertisements for Rogers' silver-plated 
ware in the Saturday Evening Post, when it is conceded that the plain- 
tiff did not advertise in the Saturday Evening Post, but the Interna- 
tional Silver Company did so advertise, using its trade-mark "Rogers" 
and symbols. This is simply illustrative of the error into which the 
witnesses may hâve fallen. There were many thousands of contracts 
made throughout the country, and the only alleged misrepresentations 
or fals.e statements are charged in 13 instances alone, and thèse are 
denied by defendant's agents, and knowledge thereof is denied by the 
defendant's .officers. 

In Jos. Schhtz v. Houston Ice Ce, 241 Fed. at page 824, 154 C. C. 
A, at page 519, it was said: 

"There is évidence In the record that agents of the défendants advised pur- 
ehasers of défendants' bottled béer in brown bottles with brown labels that 
it mlght be sold as plaintlff's béer to their customers. The défendants deny 
any knowledge of any such représentations by their agents, and deny that 
any authority was given their agents to make such représentations. The Dis- 
trict Court found the facts against the plaintiff ou this issue, and dismissed 
the Mil, either because not satlsfled that the représentations were made by 
the agents, or, if made, that they were authorized by the défendants, or bnown 
to them. Occasional misrepresentation of soliciting agents, not shown to hâve 
been known to or authorized by défendants, would afford no ground of re- 
lief on the ground of unfair compétition, apart from an improper dress for 
their goods." 

The évidence hère does not warrant my fînding that there was a 
breach of the provision which says : 

"The party of the second part further agrées at ail times to maintain and 
conform to the high standards and business conduct, and careful to avoid 
making misleading représentations of any kind and particularly as to the 
source of manufacture or character of silver-plated ware in which It deals 
or in respect to its business." 

[3] As affirmative relief, the défendant asks that the contract be 
reformed, so as to allow the défendant to use the name "William A. 
Rogers" as part of its corporate name. The contract recites that the 
défendant "desires to continue the use of the name 'Rogers' as a part 
of its corporate name," and, further, that the parties are willing to 
consent to such use, and then it is agreed that, upon the performance 
of the conditions of the contract, such consent is given. Since the 
plaintiff had but a qualified use in the name "Rogers" in connection 
with Rogers silver-plated ware, the question is presented whether the 
contract should be so reformed that, in addition to the permission thus 
qualifiedly given to the use of the name "Rogers," the plaintiff should 
be obliged t»-- consent to the use of the prefix "William A." in connec- 
tion with the name "Rogers." The défendant in its brief says : 

"The meaning conveyed (by the contract) was that as far as the plaintift" 
fouUl give the right to use the name 'Eogers,' the défendant should hâve that 
right." 
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And it is argued that the défendant had no right to the use of the 
name "Rogers," except only in connection with the prefix "William 
A."; that is, in combination, "Wm. A. Rogers." 

Above I pointed out that the plaintiff had a qualified use in the name 
"Rogers." It is only this qualified use that the plaintiiï consented the 
défendant might hâve. In other words, it has but conferred the right 
of toleration in the use of the name "Rogers" upon the défendant; 
this is the contract the parties made. The plaintiff parted with con- 
sidération when it consented to such use, and it is not for the court 
to impose a further considération by reforming the contract. The évi- 
dence satisfies me that the défendant was fully informed at the time 
it made the contract ; if not, it should hâve made inquiry, and novi^, 
when it is confronted with the objection of the International Silver 
Company, it is too late to ask the plaintiff to give something more. 

A decree may be entered, dismissing the complaint and denying the 
affirmative relief sought by the défendant. 



DE PAUW UNIVERSITT et al. v. PUBUC SERVICE COMMISSION OF 

OREGON et al. 

(District Court, D. Oregon. December 17, 1917.) 

1. Waters and AVateu Courses <S==>217 — Companies Subject to Regtila- 

TiON as Private Coiîpokatigi^s — "Public Utility." 

A corporation and its predeccssor, engaged in the sale of irrigable land, 
wlilcli ac(iuired a source of water supply and installed an irrigation sys- 
teu), entering into contracts with the purchasers to furnish water for 
irrigation, is not subject to régulation under the Oregon Public Utilities 
Act (Laws Or. 1911, p. 48.'î), for section 1, defining a "puDllc utility" as 
iucluding corporations which shall own, operate, manage, and control any 
plant or equipnient for the dellvery or furnlshlng of water or power dl- 
rectly or indirectly to the public, does not extend the act to mère private 
corporations. 

[Ed. Note. — For other définitions, see Words and Phrases, Public 
Utility.] 

2. Public Service Commissions <®=321 — Injunction Proceedings — Individ- 

VAha. 

Where menibers of a state public service commission were without au- 
thority proeecding to regulate the rates of a private corporation, whlch 
under contract with purchasers of land sold water for irrigation, the 
menibers as individuals eould be enjoincd from so proceeding. 

3. Public Service Commissions <S=21 — Injunction Peoceedings — Parties. 

In a suit by nonresident trustées, named in a mortgage given by a local 
corporation to secure boudholders, against a state public utilities com- 
mission and its members to enjoin it and them from regulating rates for 
water charged by the corporation under contracts with purchasers of 
land, the mortgagor corporation is not an indispensable party, and 
hence the suit can be maintalned in the fédéral court on the ground of 
diverslty of citizenship. 

In Equity. Bill by the De Pauw University, a corporation, the L,use 
Land & Development Company, Limited, a corporation, and others, 
against the Public Service Commission of Oregon and Frank J. Mil- 

^ssFor other cases see samo topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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1er and others, as members of the Public Service Commission of Ore- 
gon and as individtials. On motion to dismiss. Motion overruled. 

Carey & Kerr and Charles A. Hart, ail of Portland, Or., for plain- 
tiffs. 

George M. Brown, Atty. Gen., and J. O. Bailey, Asst. Atty. Gen., 
for défendants. 

BEAN, District Judge. This is a suit against the Public Service 
Commission of Oregon and the individual members thereof, brought 
by the trustées named in, and the holders of substantially ail the bonds 
secured by, a mortgage or trust deed given by the J. F. Luse Com- 
pany on its irrigation plant in Douglas county, to secure a bond issue 
of $100,000. The relief sought is an injonction restraining the en- 
forcement of an order of the Commission fixing the rates to be 
charged by the Luse Company for water funiished its customers, on 
the ground that such order is void for want of jurisdiction, The 
suit is for hearing on a motion to dismiss the bill. 

[1] The facts appearing in the complaint and essential to the ques- 
tions for décision are that in September, 1908, the Sutherlin Land 
& Water Company acquired by purchase approximately 38,000 acres 
of irrigable land in Douglas county, with the intention of subdividing 
and selling the same. In order to irrigate the land, it acquired about 
the same time, by purchase, appropriation, and otherwise, the right 
to divert sufficient water from the Calipooia river and other sources. 
It thereupon, and during the years 1908, 1909, 1910, 1911, and 1912, 
constructed and completed an irrigation System, by which the water 
so appropriated and acquired was carried to and upon the lands, at a 
cost exceeding $100,000. From time to time, and as the work pro- 
gressed on the irrigation System, the L,and Company sold or contract- 
ed to sell to sundry persons varions parcels of land and by the con- 
tract of sale undertook and agreed that in considération of the pay- 
ment of the purchase price and the performance of other stipulations 
by the purchasers that it would provide or cause to be provided in 
perpetuity water for domestic use by the purchasers and for the ir- 
rigation of the particular land covered by the contract during the 
irrigating season, upon the payment in advance by such purchasers of 
a certain stipulated rate therefor. 

In November, 1912, the Sutherlin L,and & Water Company con- 
veyed to the J. F. I<use Company ail of the land then remaining un- 
sold and also its interest in uncompleted contracts of sale previously 
made, and the water rights and irrigation system, and the Luse Com- 
pany agreed to and did assume ail the debts of the Sutherlin Com- 
pany and ail obligations imposed upon it with respect to providing 
water for the parcels of land theretofore sold. The L,use Company 
thereupon entered into possession of the irrigation System so con- 
veyed, since which time it has maintained such system and expended 
large sums of money in the installation and maintenance thereof, and 
has made contracts of sale for a large number of tracts of land sim- 
ilar to those made by its predecessor, and has in ail respects complied 
with the terms and provisions of the contracts and conveyances 
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executed by it or its predecessor witli respect to providing water to 
purchasers. 

It is alleged in the complaint that at no time has the Sutherlin Land 
& Water Company or the J. F. Luse Company "sold or fnrnished or 
offered to sell or furnish, or held itself out as ready to furnish water 
to any person whatsoever other than the owners of land purchased 
from one or the other of such corporations," except that for a short 
time the Luse Company permitted the city of SiitherHn to use certain 
of the surplus waters while the city was engaged in securing a per- 
manent supply for itself ; but such arrangement was temporary and 
at ail times subject to the demands and rights of the irrigation Com- 
pany and its purchasers. 

In July, 1916, certain purchasers o£ land filed a pétition with the 
Public Service Commission in which they alleged that the Luse Com- 
pany was a public utility and that the amounts specified in their con- 
tracts of purchase, to l>e paid by them as a condition précèdent to the 
right to use water was exorbitant, unreasonable, and discriminatory, 
and praying that the Commission enter an order setting aside and an- 
nuUing such contracts and fixing and establishing rates to be paid 
by them. 

The Land Company and the trustées named in the mortgage given 
by it to secure the bond issue appeared and denied that the Commis- 
sion had jurisdiction over the matter of annuUing or modifying the 
contracts between the irrigation company and the purchasers of land, 
or to fix or establish the rates to be paid by them. The Commission, 
however, assumed jurisdiction, and attempted to fix and establish the 
rates to be collected by the company at practically one-third of the 
amount named in the contracts previously made with the purchasers, 
without, as the bill allèges, any évidence being "produced or received 
by such commission showing or tending to show that such rates were 
sufficient to provide a fund requisite to enable the irrigation company 
to operate the System and continue to furnish water to the purchasers 
of the land, as required by their contracts and conveyances." 

Laying aside many reasons urged in support of the bill and assum- 
ing that the Public Utilities Act applies to irrigation companies, it is 
clear to my mind that it can only apply to such companies as are en- 
gaged in the gênerai sale or rental of water to ail who may apply for 
it within a given area, and not to a private corporation that has no 
dealings with the public, but which merely undertakes to furnish water 
in fulfiUment of private contracts made with certain individuals se- 
lected by it. That is ail the Luse Company or its predecessor was 
doing or oftering to do. They were not selling or offering to sell water 
to ail who might apply therefor, and who could be served by their 
System, and did not hold themselves out as ready or willing to do so. 
They were engaged in selling certain lands owned by them, and in- 
cident thereto agreeing to furnish water to their purchasers and no 
others. This did not make them a public service corporation and sub- 
ject to the jurisdiction of the Public Service Commission. A public 
utility is defined, by the act under which the right is claimed to fix 
the rates to be charged by the Luse Company, to include corporations, 
etc., who shall own, operate, manage, and control any plant or ec^uip- 
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ment for the delivering or furnishing of water or power directly or 
indirectly to or for the public. Section 1, c. 279, Laws 1911. Now, 
neither the Luse Company nor its predecessor in interest come with- 
in this définition, for they were not engaged in furnishing or selling 
water to or for the public, but only to such parties as they might sélect. 

The distinction between a public service irrigation company and 
a private concern is so fully covered by the Suprême Court of Cali- 
fornia in Thayer v. California Development Co., 164 Cal. 117, 128 
Pac. 21, and Del Mar Water, L,ight & Power Co., v. Eshleman, 167 
Cal. 666, 140 Pac. 591, 948, that it would be useless for me to attempt 
to add anything thereto. Nor does the Eastern Oregon Land Co. v. 
Willow River Co., 204 Fed. 516, 122 C. C. A. 636, or Van Dyke v. 
Geary, 244 U. S. 39, 37 Sup. Ct. 483, 61 L. Ed. 973, lend any support to 
défendants' position. The former was an action by an irrigation com- 
pany to condemn land for its ditches and canals. The controlling 
question was whether its purpose was to serve the public within the 
meaning of section 6525, Lord's Oregon Laws, or a purely private 
undertaking. The trial court and a majority of the Court of Appeals 
held from the évidence that the land sought to be condemned was for 
the establishing of an irrigation System to serve the public by furnish- 
ing water to persons owning lands adjacent to the plaintifif's canals 
and ditches; and in the latter case the court says there was nothing 
in the record to indicate that the plaintifï was engaged in furnishing 
water only to the particular individuals, but rather to ail résidents 
and inhabitants within a given area. 

[2] It is urged that the suit is not maintainable against the mem- 
bers of the Public Service Commission as individuals. If the Com- 
mission was without jurisdiction to do what it attempted to do, then 
the acts of its members and the subséquent steps likely to be taken, 
as outlined in the bill, are acts of individuals. It is therefore proper to 
join the Commission as a body and also its individual members. This 
seems to be the practice sanctioned in similar cases. Reagan v. Farm- 
ers' L. & T., 154 U. S. 363, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Minn. 
Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 E. Ed. 1511, E- R. 
A. (N. S.) 1151, Ann. Cas. 1916A, 18. 

[3] It is also contended that the J. F. Luse Company is an indis- 
pensable party, and should be aligned on the side of the plaintiffs, thus 
destroying the diversity of citizenship. This is not a suit to revise the 
order of the Public Service Commission, or to hâve determined what 
would be a fair and reasonable rate to be charged by such company; 
nor is it sought to enforce the performance of some contract or ob- 
ligation of the company, or inquire into the conduct or management 
of its affairs. But it is a suit by the mortgagee or bondholders to en- 
join threatened in jury to their security. That such a suit can be 
maintained without the présence of the mortgagor seems settled by 
the authorities. Mercantile Trust Co. v. Tex. Pac. Ry. (C. C.) 51 Fed. 
529; Reagan v. Farmers' L. & T., supra; Knickerbocker Trust v. 
Kalamazoo (C. C.) 182 Fed. 865; Carey v. Brown, 92 U. S. 171, 23 
L. Ed. 469; Illinois Central v. Adams, 93 Fed. 852, 35 C. C. A. 635. 

Motion to dismiss is therefore overruled. 
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In re HUTCFICEAFT. 
(District Court, E. D. Kentucky, at Covington. October 10, 1917.) 

No. 1055. 

1. Bankeuptcy ©=3320 — Provable Debts — Contingent Demands. 

Baukrupt was a director in a bauk wliicli liad been placed in tlie hands 
of the state banking comniissioner for liquidation, who had brouglit two 
siiits against bankrupt and the other directors to charge them joiutly 
and se^erally for inisuse of fuuds of the bank. Thèse suits were pending 
at the time of the proceedings In baukruptcy ; the défendants denying 
liabilitj'. Hcld, that the clabns of the coniiriissioner were not provable 
debts against the baïUirupt's estate, either by him or by the bankrupt's 
codireetors, because they were not fixcd liabilitles, absolutely owing, but 
were uot only contingent, but the amount of the liability, if any, could 
not be ascertained until final distribution of the assets of the bank. 

2. Bankruptcy <S=>320 — Provable Debts — Unliquidated Claims. 

Bankruptcy Act July 1, 1898, e. 541, § 6;5b, :;0 Stat. 5G2 (Comp. St. 1916, 
§ 9047), authorizing the liquidation of unliquidated claims, applies only 
to claims provable under subdivision "a." 

3. Bankeuptcy c©:=>,H20 — Provable Debts. 

The provision of Bankruptcy Act, § 63a (1), that a debt, to be provable, 
miist be a "fixed liability * * * absolutely owing at the time of the 
flling of the pétition," niust be also read iiito subdivision (4), and applies 
to debts on open account or contract provable thereunder. 

In Bankruptcy. In the matter of R. B. Hutchcraft, bankrupt. On 
review of orders of référée. Affirmed and remanded for further pro- 
ceedings. 

Dennis Dundon, of Paris, Ky., Geo. C. Webb, of Lexington, Ky., 
E. L. Worthington, of Maysville, Ky., and D. D. Cline, of Bâton 
Rouge, lya., for petitioners. 

Robert C. Talbott, of Paris, Ky. (Geo. R. Hunt and D. Gray Fal- 
coner, both of Lexington, Ky., of counsel), for trustée. 

COCHRAN, District Judge. This cause is before me on two pé- 
titions for review. One is filed by W. W. Mitchel, John Brennan, E. 
P. Claybrook, J. W. Bacon, and H. B. Clay. They complam of an 
order of the référée sustaining certain exceptions filed by the trustée 
to what is treated as proof of claims filed by them. The other is 
filed by the trustée. He complains of the refusai of the référée to 
sustain certain other exceptions filed by him. The adjudication was 
had on February 5, 1915. What is so treated consists of two papers. 
One is an affidavit of the petitioner Mitchel. The other is a pétition 
by ail the petitioners hère. They were both filed February 4, 1916; 
i. e., within one year of the adjudication. 

The bankrupt and the petitioners were directors of the George Alex- 
ander & Co. State Bank, located at Paris, Bourbon county, in this dis- 
trict. On May 19, 1914, the bank was placed in the hands of the bank- 
ing commissioner of this state for the purpose of liquidating and set- 
tling its affairs. On July 8, 1914, the banking commissioner, for the 
benefit of the creditors of the bank, brought suit in the Bourbon cir- 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cuit court against the directors thereof — i. e,, the petitioners and the 
bankrupt — to recover $44,800 and interest on account of dividends 
declared and paid before the faikire; and on February 25, 1915, he, 
for like benefit, brought suit against them to recover $71,844.64 and 
interest on account of divers and sundry loans made by the bank to 
its président with their knowledge and consent. The ground upon 
which it was sought therein to recover the sums so paid and loaned 
f rom the directors was that the payments and loans were made in vio- 
lation of the provisions of the laws of this state relating to banks, and 
by section 598, Kentucky Statutes, it is provided that : 

"If aiiy dlrector or directoi's of any bank shall kiiowingly violate * • * 
any of the tirovlslons of tho laws reliitiiif; to baiiks, the directors so offendiu;; 
/ shall be jointly and severally indivldually llahle to the creditors aud stock- 
holders for any loss or damage resultiug from such violation." 

[1] The claims of which the two papers referred to are treated as 
constituting the proof are thèse two' claims of the banking commission- 
er against the bankrupt, asserted in thèse two suits. The petitioners 
assert the right to prove thèse claims because they are jointly liable 
with the bankrupt, and, if there is any recovery thereon, they will 
hâve a claim against the bankrupt for contribution. They do not admit 
any liability on account thereof. Indeed, they deny liability, and state 
that they are defending thèse suits. In their pétition they seek a 
stay of further distribution of the bankrupt's estate until thèse claims 
are litigated and determined. Exceptions were not filed by the trus- 
tée to the claims until February, 1917. They may be reduced to two: 
That thèse claims were not provable debts; and that they were un- 
liquidated, and that no application had been made for direction as to 
the manner of their liquidation, and it was too late for such an appli- 
cation. Thereafter — i. e., March 5, 1917, more than two years after 
the adjudication — the banking commissioner filed his affidavit setting 
forth thèse claims. He states therein the pendency of thèse two suits, 
that they are being resisted by the défendants therein, and that it can- 
not then be ascertained or stated for what amount, if any, he would be 
given judgment against them for the benefit of the creditors, for 
whose benefit the suits were being prosecuted. 

The référée sustained the second and overruled the first exception. 
Thereupon the petitioners filed an application for a direction as to the 
manner of liquidation. The petitioners urge that the papers originally 
filed by them should hâve been treated as such an application, and 
that at any rate no limitation is prescribed by the Bankruptcy Act in 
which such an application may be made in order to the proof of debts. 
I do not find it necessary to détermine the sotmdness of either of thèse 
positions, as I am clear that the first exception was well taken. The 
claims in question were not provable debts. They were not provable 
by the banking commissioner, and hence not by the p)etitioners. For 
a debt to be provable, it must come within section 63a of the bankrupt 
act. 

[2] Section 63b does not cover debts not covered by section 63a. 
It simply covers debts so covered which are not liquidated, and ])ro- 
vides for their liquidation. If the claims in question are v/ithin sectioJ. 
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63a, ît is because they are covered by clause (4) ; i. e., are debts found- 
ed "upon a contract express or implied." It is not claimed that they 
are otherwise within it. Possibly as, if they are vaUd claims, it is be- 
cause of the statute, it cannot be truly said that they are founded upon 
contract. I do not find it necessary ta détermine this question. It is 
sufficient to say that, conceding that they were so founded, they were 
not "absolutely owing at the time of the fiUng of the pétition in bank- 
ruptcy." They were contingent debts. 

[3] It is expressly provided in clause (1) that the fîxed liability to 
corne therein must be so owing. And in the case of Colman Co. v. 
Withoft, 195 Fed. 250, 251, 115 C. C. A. 222, 223, it was said: 

"It Is held by the decided weight of authority that subdivisions 1 and 4 of 
section 6.3a of tlie Bankruptcy Aet ai'e in pari materla, and that tlie words 
'absolutely owing at the time of the filing of the iietitiou against hlm' are to 
be read into subdivision 4." 

That contingent debts are not provable under the présent act is an 
inference from the fact that provision was made in the act of 1841 
(Act Aug. 19, 1841, c. 9, 5 Stat. 440) for the proof of "uncertain and 
contingent demands," and in the act of 1867 (Act March 2, 1867, c. 
176, 14 Stat. 517) for the proof of "contingent debts and contingent 
liabilities," "if the contingency shall happen before the order for the 
final dividend," and "at any time" of the "présent value" thereof 
"ascertained and liquidated" "in such manner as the court shall order," 
and that there is no such provision therein. Possibly, however, as 
under the act of 1841 the "uncertain and contingent demands" prova- 
ble thereunder were limited to demands whose présent value could be 
determined as held in Riggin v. Magwire, 15 Wall. 549, 21 L. Ed. 
232, and under the act of 1867 "the contingent debts and contingent 
liabilities" provable thereunder were limited to such debts and liabili- 
ties whose présent value could be determined, to be inferred from the 
provision as to the proof of présent value thereof, the provision in 
section 63b for the liquidation of unliquidated demands should be tak- 
en as évidence of an intent that contingent debts whose présent value is 
capable of ascertainment are provable under the présent act. But 
clearly contingent debts whose présent value is not so capable are 
not provable thereunder. Section 57i (Comp. St. 1916, § 9641), and 
General Order 21, subdivision 4, which provides for the proof of 
claims by sureties or "persons contingently liable," lend no sanction 
to the position that contingent debts whose présent value is not ca- 
pable of ascertainment are provable thereunder. Those provisions hâve 
application to absolute claims against the bankrupt in favor of one per- 
son for which another may be contingently liable. They provide mere- 
ly for the proof of such claims by such other person. In such cases 
the amount of the claim is known or ascertainable. Such was the case 
of Williams V. U. S. F. & G. Co., 236 U. S. 549, 35 Sup. Ct. 289, 59 
L. Ed. 713. Thèse provisions hâve no application to a case where the 
claim is contingent as to the créditer ; i. e., where the amount due him 
is not capable of ascertainment because of a contingency. One who is 
contingently liable on such a claim can no more prove it than the cred- 
itor. 1 Remington on Bankruptcy, § 646, says : 



190 247 FEDERAL EEPOETER 

"Where the principal debtor's liabllity is not a provable daim In favor of 
the créditer at tlie tinie of the principal debtor's bankruptcy, of course, it Is 
not a provable claim in favor of the surety." 

It remains, then, to make good that the claims of the creditors of 
the bankrupt or of the bankino^ commissioner for their benefit are 
contingent claims, and not provable debts by them or him, and hence 
not provable by the petitioners on the ground that they are contingently 
liable therefor. In case of contingent claims, the contingency may 
go so far as to affect the possibility of any liability whatever. Such 
vv^as the case of Riggin v. Magwire, supra. The question in that case 
was whether a grantee had a provable debt against the grantor in a 
deed containing a covenant that he had an indefeasible estate in fee, 
because the wife of an antécédent grantor had potential dower there- 
in ; she not having united in his deed and he being still alive. It was 
held that he had not, though the act of 18-41, under which the case 
arose, made express provision for the proof of "uncertain and con- 
tingent demands." Whether the grantee would ever hâve any claim 
against his grantor depended on the question whether the wife of the 
antécédent grantor would survive him. It was there said : 

"It is argued that, under the right" hère given "to prove 'uncertain and 
contingent demands,' the claim * * » could hâve been proven. * • * 
But the better opinion is that, as long as it remains wholly uncertain whether 
à contract or engagement would ever give rise to an actual duty or liability, 
and there was no means of removing the uncertainty by calculation, such 
contract or engagement was not provable under the act of 1841." 

But in case of contingent claims the contingency may go no fur- 
ther than affect the amount of liability, and yet they will not be prov- 
able if the amount of the liability is not capable of ascertainment. 
Such was the case of Dunbar v. Dunbar, 190 U. S. 340, 23 Sup. Ct. 
757, 47 ly. Ed. 1084. It was there held that an agreement by the 
bankrupt to pay an annuity to his wife "during her life or until she 
remarries" was not provable in bankruptcy, because the amount of 
the liability under the agreement was not capable of ascertainment. 
And it was there said : 

"We do not think that by the use of the language in section 63a it was In- 
tended to permit proof of contingent debts or liablllties or demands the val- 
uation or estimation of which it was substautially impossible to prove." 

The cases where it has been held that rent to accrue under a lease 
after bankruptcy is not provable are of this character. Such are 
thèse: Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 1.. R. 
A. 719; In re Roth & Appel, 181 Fed. 667, 104 C. C. A. 649, 31 
Iv. R. A. (N. S.) 270; Colman v. Withoft, supra. Particularly in 
point hère are two décisions of Judge L,owell. They were rendered 
in the cases of In re Elis (D. C.) 98 Fed. 967, and In re Pettingill & 
Co. (D. C.) 137 Fed. 143. In the Elis Case the bankrupt was tenant 
under a lease which gave the landlord the right to re-enter and résume 
possession if the lessee should be "declared bankrupt or insolvent 
according to law," and the lessee covenanted that in case of such a 
termination of the lease he would "indemnify the lessor against ail 
loss of rent or other payments which he may incur by reason of such 
termination during the residue of the term," and the lessor re-en- 
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tered upon the bankruptcy of the tenant. It was held that the land- 
lord could not prove against the estate for the différence betvveen the 
letting value of the premises for the remainder of the term and the 
stipulated rent for that period. In the Pettingill & Co. Case it was 
held that the liability of a bankrupt on a guaranty executed by hira 
of the payment by a corporation of dividends at a certain rate on its 
stock, owned by another, as to dividends not due or payable at the 
time of the filing of the pétition in bankruptcy, was not provable be- 
cause the amount of liability was contingent. In referring therein to 
the nonprovability of claims for rent to accrue after bankruptcy he 
said: 

"Thèse claims are disallowed, not bccause they are not founded upon cou- 
tract, but becnuse at the filing of the pétition, the time wheu the status of a 
claim is fixed, the damages arising froni the breacli of contract are so far 
contingent that they cannot be computed by any process kuown to the law." 

As to the case in hand he said: 

"Where A. guarantees to B. the payment of dividends by a corporation 
at a certain rate, and then répudiâtes the contract and dlseuables himself 
from performing it, B. cannot recover as to future dividends, as for a breach 
of an antieipatory contract, even under the broad rule laid down in Roehen v. 
Horst. The case is nearer to Duubar v. Dunl)ar, and a coniputation of dam- 
ages is deemed too difficult by reason of the doubt of the corporation's action." 

We corne, then, to the case in hand. The liability hère is disputed 
by the bankrupt, and the petitioners, and it is a question whether there 
will ever be any recovery on account of it. But this is not such a con- 
tingency as is had in view by the rule that a contingent debt is not 
provable in bankruptcy. There is such a contingency in the case of 
every disputed debt asserted against a bankrupt. The contingency 
there is whether, under facts existing at the time of the filing of the 
pétition in bankruptcy, it will be held that the bankrupt is liable. The 
contingency had in view by the rule is one due to facts that may or 
may not happen after the filing thereof. Hère the liability of the 
bankrupt and petitioners, if it should be held in the suit against them 
that there is a liability at ail, is not for the whole amounts paid out 
and loaned, of which complaint is made, but only for any such loss 
or damage as results to the creditors from the making of those pay- 
ments and loans. Now, the extent of such loss or damage is dépend- 
ent on facts which were in the future at the time of the filing of the 
pétition herein, and which are still in the future. It is dépendent on 
how much will be realized from the assets of the bank for the cred- 
itors. This dépends on the extent of the indebtedness, the amount 
which will be realized from the assets of the bank, and the expenses 
of administration. It is now impossible to form an estimation as to 
how much each créditer of the bank will receive from the assets of 
the bank and when he will receive it, and hence how much loss oi' 
damage will be sustained by reason of the payments and loans com- 
plained of. This counsel for petitioners concède. They hâve this to 
say in their brief : 

"In his written opinion filed herein, the référée dwells much upon the 
delay of the applicants to ask him, in so many words, to deslgnate a tribunal 
to liquidate the claim under considération, untll after he had ruled on the 
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exceptions to tho clalm, and on the hardshlp to the otlier credltors of the 
bankrupt in further holding up n distribution of the bankiMipt's assets. As 
before stated, applicants did, in substance, in tlielr original pétition ask that 
the claini should be liquidated and its valldlty determlned in the Bourbon 
circuit court, where suit» were tlien pendlng for that purpose. There is 
nothlng in this record to iudlcate tliat the ap])licants are responsible in any 
way for any delay in the lîourbon circuit court, or tliat the delay was eitlier 
unnecessary or Improper. So far as appears the delay niay hâve been caused 
by the banking connuissioner, or the credltors of the bank, in order to ascer- 
taln and be able to prove, in that court, the amount of thelr loss or damage.* 
It is dlfficult to see how any trlliunal that might hâve been designated by tho 
référée could hâve ascertalned the amount of this loss or damage (i. e. liqui- 
dated tliis claini) untll the assets of the bank had been converted into money 
and dlstrlbuted to the credltors. No .ludicial tribunal would hâve allowed a 
jury to guess at the amount oC this loss, until it could be ascertalned after 
a settlement of the bank'g affairs." 

Tt therefore follows that the claims asserted by the petitioners are 
not provable debts herein. Though the référée ruled otherwise, it is 
not necessary to reverse his action on the trustee's pétition for review. 
His action was not Hmited to so doing and to sustaining the other 
exception. He disallowed tlie claims because of the exception which 
he sustained. This action is affirmed, but it is placed upon the ground 
that the claims were not provable debts. 

It should be noted, however, that what the petitioners really want 
is not an allowance now of thèse claims. They do not contend that 
they are entitled to an allowance thereof until the amount of tliem is 
ascertalned. It is not until then that they can be really proven, so 
as to be allowed. What they really wan is a stay of further dis- 
tribution of the assets of the estate until their amount can be ascer- 
talned and proven as prayed for in their pétition. A dividend bas 
been declared and paid, and further funds are ready for distribution. 
It is likely that the entire estate will be ready for distribution long 
before the amount of thèse claims can be ascertalned. Now I find 
nothing in the Bankruptcy Act authorizing the holding up of the dis- 
tribution of the estate to await the proof of debts. 

I hâve not found it necessary to give this question considération. 
But the following cases would seem to be against the right so to do ; 
In re Stein (D. C.) 94 Fed. 124 ; Matter of Bell Piano Co. (D. C.) 155 
Fed. 272; Matter of Eldred (D. C.) 155 Fed. 686. 

The cause is remanded for further proceedings pursuant hereto. 



DUPLEX PRINÏING PRKSS CO. v. DEERING et al. 

(District Court, S. I>. New York. Aprll 23, 1917.) 

No. 74. 

INJUNCTION <S=3l01(2) — FSDEKAL COURTS— TJNION LABOB OUOASIZATIONS. 

Défendants were officers of a labor organisation, some of vk'hose mem- 
bers were employed by coiiiplalnant as machlnlsts in the building of 
printing presses, for whom défendants endeavored to obtain shorter hours 
and better wages, which being refused, a strlke resulted. There was 
plcketing and efforts made by persuasion to prevent others from work- 

<g=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Ing for complainont, but there vvas no évidence that violence was used or 
threatened by défendants. Défendants also trled witli more or less suc- 
cess to prevent tlie sale and the installation by purchasers of coniplaln- 
ant's presses, but w-ithout violence or threats of violence, llcld, that the 
otiject of such action by défendants was lawful, and tliat, in the absence 
of évidence that unlawfiil means were resorted to for its accomplishment, 
the fact that défendants' acts resulted In injury to complainant's business 
did not authoi'ize tlie granting of an injunction bv a fédéral court under 
Clavton Act Oct. 15, 1914, c. 323, § 20, 38 Stat. 738 (Comp. St. 1916, § 
1243d). 

In Equity. Suit by the Duplex Printing Press Company against Emil 
J. Deering and others. Decree for défendants. 

Austin, McLanahan & Merritt, of New York City, for complainant. 
Frank X. Sullivan, of New York City, and Frank I^. Mulholland, of 
Toledo, Ohio, for défendants. 

MANTON, District Judge. The complainant, a manufacturer of 
printing presses, has its principal place of business at Battle Creek, 
Mich., and sells its products throughout the United States. The de- 
fendants are officcrs of the International Association of Machinists, 
and are named as parties défendant individually and in their représen- 
tative capacities as business agents of the International Association of 
Machinists and the Riggers' Protective Union, in which they respec- 
tively hold offices. They hâve appeared and answered as individuals, 
and, it appears, process has not been served upon the associations of 
which they are the représentatives. The relief sought is an injunction 
restraining and enjoining them from interfering with the complain- 
ant's trade and good will, and in preventing the complainant from 
securing skilled mechanics to carry on its business of producing, haul- 
ing, and erecting printing presses for customers in New York state and 
other States, and in preventing the complainant from securing orders 
and contracts for the sale and installation of printing presses, and 
from interfering with the sale, carting, installation, use, or opération 
of printing presses made by the complainant, and to generally restrain 
the défendants from doing any and ail acts whatsoever in furtherance 
of a combination or conspiracy charged in the complaint, said to ex- 
ist for the purpose of accomplishing the acts charged against the de- 
fendants. Relief is further asked — 

"restraining the défendants f.vom. publishing, circulating, or otherwise com- 
municating, either directly or indircctly, in vvriting or orally, to anj' person or 
corporation, any statement or notice of any kind or cliuracter whatsoever, 
calling attention to the fact that the complainant or Its business or its prod- 
ucts are or were or hâve been declared uufair, or are on any unfair llst, or 
that the complainant should not be patronized or dealt with, or its printing 
presses purcliased, used, handled, hauled, operated, worked upon, or dealt in, 
because made in an open or nonunion shoj), and from publishing, circulating, 
or communicating, either orally or in writlng, any représentation or state- 
ment of llke efCect or import, in any manner that will in.iurg or interfère with 
the comi>lalnaut's business, or with the frce and unrestricted rlght of the 
complainant to dispose of its printing presses and to obtain contracts and 
orders for printing presses to be raanufaetured and installed by the com- 
plainant ; from giving notices verbally or in writing to any person, flrm, or 
corporation to refrain from soliciting, making, or carrying out contracts with 
complainant for the purchase, carting, installation, opération, exhibition, 
247 F.— 13 
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advertisement, or dlsplay of priiiting presses made by thc complainant, or 
to refralu from purcàaslng, hauling, Installing, using, hancUing, or operatlng 
priiiting presses of any kind made by complainant, under threats that if such 
contracts or purcliases are made or carried out, or sucli worlc Is done, tliey 
will cause the person so notiiied loss, trouble, or inconvenience, or ttiat they 
will interfère wlth and prevent ttie complainant from carrying out sald con- 
tracts, or that they will cause persons employed by others to do work In 
connection with said presses, or upon buildings or in connection with ex- 
hibitions where said presses are to be displayed, used, or installed, to with- 
draw from work upon said building or in connection with said exhibitions, 
or that they will cause persons not to exhibit at said exhibition ; and from 
attemptlng to prevent the sale, carting, installation, use, opération, exhibi- 
tion, or display of prlnting presses manufactured by complainant, or the per- 
formance of contracts made by the complainant, by inducing or attemptlng to 
induee any person or persons whomsoevor to décline eraploymont, or cease em- 
ployment, or not to seek employment, under any persons, flrms, or corpora- 
tions, or représentatives of the complainant engaged in thé work of hauling, 
carting, installing, handling, using, or operating said printlng presses for cus- 
tomers, because the complainant does not observe union régulations in Battle 
Oreek, Michlgan ; and from preventing or attemptlng to prevent the com- 
plainant from exhlbiting its said presses at any exhibition or exposition, or 
advertlsing said presses, by threatening any persons or corporations having 
charge of such exposition or advertlsing, or any person or corporation doing 
business with them, with labor difficulties or loss of patronage, if your com- 
plainant Is allowed to exhibit or advertise, and from inducing any person or 
persons employed by said exposition company or advertlsing agency, or any 
person or corporation doing business with them, to cease employment, or to 
décline employment, or to remain out of employment, of said exhibitors or 
exposition company as long as the complainant is allowed to take part in 
said exhibition ; and from inducing any person or corporatron not to do busi- 
ness with or work for any person or corporation because such person or cor- 
poration may hâve, or purposes to hâve, or formerly had, business relations 
with complainant ; and from inciting or intentionally causing strikes or 
labor troubles among men employed by customers, représentatives, or agents 
of the complainant outside of Battle Creek, Mich., where no grievances 
exist against the complainant or its agents or customers, other than the al- 
leged grlevance that the complainant does not operate its factory at Battle 
Creek, Mich., in aceordance with the rules and régulations prescribed by the 
International Association of Machlnists or any of its offlcers or subdivisions ; 
and from threatening, intimidating, or assaultlng persons in the employ ol 
your complainant, or those éngaged In hauling, installing, using, handling, 
or operating machinery manufactured by the complainant, and fi-om making 
misrepresentations or false statements coneerning the labor conditions exlst- 
Ing in the complainant's factory. for the i)vniiosi' <if interforing with the com- 
plainant in securing skilled mechanlcs to enter or remain In its employ, or 
in securing orders and contracts from cvistomers for the sale, installation, and 
use of prlnting presses ; and from using any and ail ways, means, and 
methods of doing any of the aforesaid forbldden acts, and from doing any of 
the forbldden acts either directly or indireetly, or throiigli by-laws, orders, 
directions, or suggestions to coinnilttees, associations, oilicers, agents, or 
otherwlse." 

The complaint generally states that the défendants, individually and 
as officers of the respective labor unions, are attempting to carry on 
an illégal combiHation or conspiracy to monopolize the machinists' trade 
throughout the United States, and to compel employers to operate 
union shops (where none other than employés of labor unions are en- 
gaged), and that by so doing they are interfering with the complainant's 
business of producing, selling, and installing prlnting presses. In 
furtherance of this illégal combination or conspiracy, union men at 
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work for the complainant hâve been withdrawn from the work of in- 
stalling or erecting the complainant's products. Picketing has been re- 
sorted to, thus preventing the complainant from employing skilled 
machinists to take the place of men who hâve gone out on strike in the 
complainant's employ, ai::! that misrepresentations and intimidations 
hâve been resorted to in furiherance of this plan or conspiracy. It 
is further alleged that, by circulation of circulars and other means of 
persuasion, the défendants hâve directly and indirectly,- and through 
officers and their unions, prevented the hauling or carting and erecting 
of the printing presses manufactured by complainant, and further that 
the défendants hâve prevailed upon prospective customers from pur- 
chasing the complainant's printing presses, using in their effort threats 
to such customers, and with labor difificulties such as strikes, boycotts, 
and misrepresentations, ail of which it has alleged has interfered with 
the complainant's interstate trade or commerce, as a resuit of which 
complainant has been damaged. 

There was a strike at complainant's plant in August, 1913. At the 
trial, there was no dispute as to the three individual défendants rep- 
resenting the respective labor unions or associations, as claimed by 
the complainant. 

There hâve been many cases before the courts involving for décision 
the rights claimed by the complainant hère. The complainant, follow- 
ing the reasoning of Judge Killits in Stephens v. Ohio State Téléphone 
Co. (D. C.) 240 Fed. 759, decided in February, 1917, in the Northern 
district of Ohio, urges now that the Sherman Anti-Trust Act (Act 
July 2, 1890, c. 647, 26 Stat. 209), as amended by Congress on Octo- 
ber 15, 1914, is but an enunciation of the then existing law, as to 
the right of injunction against labor unions, as laid down in the many 
cases. The sections of the Clayton Act having to do with this subject, 
are as f ollows : 

Chapter 323, § 6: "The labor of a liuman being Is not a commodlty or arti- 
cle of commerce. Nothing contained in the anti-trust laws shall be construed 
to forbid the existence and opération of labor, asricultnral, or hortieultural or- 
ganizatious, institnted for the pn^ioses of mutual help, and not havlug capi- 
tal stock or conducted for profit, or to forbid or restrain individual members 
of such orgauizations from lawfully carrylng out the legitimate ob,iects there- 
of ; nor shall such organisations, or the members thereof, be held or construed 
to be illégal combinations or conspiracies lu restralnt of trade, under the anti- 
trust laws." Comp. St. lOlG, §, 883.ôf. 

Chîipter 323, § 20: "No restraining order or injunction shall be granted 
by any court of the United States, or a judge or the judges thereof, in any 
case between an employer and employés, or between employers and employés, 
or between employés, or between persons employed and persons seekiug em- 
ployment, involving, or growing out of, a dispute concerning terms or con- 
ditions of employment, unless necessary to prevent irréparable injury to 
property, or to a property right, of the party making the application, for 
which injury there is no adéquate remedy at law, and such property or proper- 
ty right must be deseribed with particularlty in the application, which must 
be in wrltlng and sworn to by the applicant or by his agent or attorney. 

"And no such restralning order or injunction shall prohibit any person or 
persons, whether slugly or in concert, from terminating any relation of em- 
ployaient, or from ceaslng to perform any work or labor, or from recommend- 
ing, advising, or persuading others by peaceful means so to do; or from at- 
tending at any place where any such person or persons may lawfully be, for 
the purpose of peacefully obtaining or communicating information, or from 
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peaoefully persuadlng any person to work or to abstain from workiiis;: oi- 
froro, ceaslng to patronlze or to employ any party to sucli dispute, or trom 
recommending, advising, or persuading others by peaceful and lawful ineaiis s<. 
to do; or from paylng or giving to, or withholding froiii, any persou engagcn 
In such dispute, any strike benefits or other moneys or tliings of value ; oi- 
from peaeeably asseiubling in a lawful manner, and for lawful pur]«)ses ; o,' 
from doing any act or thiug whîch migbt lawfully be done in tho ab^-ouee of 
such dispute by any party thereto; nor shall any of the aets specified In tliis 
paragraph be considered or beld to be violations of any law of the United 
States." Comp. St. 1916, § 1243d. 

In the above case, Judge Killits, after quoting the above section 20, 

says: 

"It Is well to note, and not to lose sight of, the fact that the words 'law- 
fully,' 'peacefviUy,' 'lawful,' 'peaoeful,' domina te the thougbt of the second 
paragraph of the section in question; they control its meanîng, as they.con- 
trol both the court and the parties to a labor controversy. The statute but 
enacts the position which courts hâve universally taken; there is nothing 
ncw in it, for we hold that no case exists where a court lias attempted ju- 
risdiction to control lawful and peaceable action by injunction, altbough it 
may seem that sometimes judgment may hâve been faulty as to wliat par- 
ticular action was 'unlawful' or provocative of a disturbed peace." 

And further this test; 

"What constitutes peaceful plcketing may be answered by any fair-minded 
man, if this question is asked, 'Would this be lawful if no strike existed?' " 

Whatever may hâve been the reasoning and final détermination of 
the many cases which hâve been cited by learned counsel for the com- 
plainant in a carefnlly prepared and exhaustive brief on this subject, 
I am of the opinion that we must now confine our search for Hght on 
this subject to the provisions of the Clayton Act, since the provisions 
of this act are in force and effect and are constitutional. 

Under section 20 of the Clayton Act, I cannot grant a restraining 
order or injunction to the complainant, unless it be necessary to prevent 
irréparable injury to.property or to a property right of the complain- 
ant, and for which injury there is no adéquate remedy at law. No such 
restraining order or injunction is permitted which shall prohibit any 
person or persons from terminating the relation of employment, or 
from ceasing to perform work or labor, or recommending, advising, 
or persuading others by peaceful and lawful means so to do, or from 
paying or giving to, or withholding from, any person engaged in such 
dispute any strike benefits or other moneys or things of value, or from 
peacefully assembling in a lawful manner, and for lawful purposes, 
or from doing any act or thing which niight lawfully be done in the 
absence of such dispute by any party thereto. 

Upon the trial the défendants oflfered no proof. The case, therefore, 
rests upon the testimony ofïered by the complainant. The défendants 
take the position that their object was a lawful one, to wit, to secure 
for. the mechanics of this union an eight-hour day at a minimum scale 
of wages. 

It appears that at the complainant's plant in Battle Creek, Mich., 
some union machinists were employed, as well as nonunion men. In 
other words, the complainant was running an "open shop." Deering 
and Neyland, representing the défendants, approached Mr. Stone, 
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chairman of the board of directors of tlie complainant, and in very 
friendly attitude and man-fashion urged him, at several interviews, to 
accède to the desires of the union, namely, to establish an eight-hour 
day at a minimum scale of wages. Mr. Stone describes thèse meetings 
as friendly. No threats were made use of ; but Mr. Stone, for rea- 
sons sufficient for himself, refused to accède to their wishes. I can 
find nothing in the testimony of Mr. Stone which would indicate any 
unlawf ul acts, or, indeed, any ungentlemanly acts, that might be com- 
plained of so far as the means employed by the défendants in trying 
to persuade him were concerned. Some reports and minutes of meet- 
ings of the union at which there was a discussion as to the complain- 
ant's strike (in August, 1913) and attitude on the eight-hour day were 
published in labor magazines and were oiïered in évidence. The hap- 
penings at thèse meetings seem to indicate that the International Asso- 
ciation of Machinists was endeavoring to improve the condition of its 
members, both in respect to the hours of labor and of wages paid, and 
disclosed that a gênerai plan for this purpose was under discussion. 

The complainant called its employés, Messrs. Young, Burke, Dowe, 
and Squier, ail of whom had something to do with the érection of the 
presses which were manufactured, sold, and erected by the complain- 
ant. On several occasions during the progress of this work, Deering 
called upon thèse men and engaged them in conversation, seeking to 
persuade them not to work, and to stand with the union ; but I can 
fînd no threats, or ill-advised language, or offensive or degrading 
speech, which would in any way provoke a breach of the peace in re- 
sentment. There is some statement made by Mr. Young that Deering 
stated to him that he had reason "to be afraid if he only knew it," and 
that if he did not cease working his union card would be taken away ; 
but, under the by-laws of the union of which he was a member, the 
union had the right tO' take away a card of membership where a member 
was found working with nonunion employés where a strike was in 
progress. There is évidence that Young was assaulted while going 
from his work. However, there is no évidence which connects Deer- 
ing or the other défendants with this assault. If the assault was com- 
mitted by one of the défendants, it would be a crime, and I cannot, 
without proof thereof, reach the conclusion by other than compétent 
évidence of the défendants' connection with the commission thereof. 

Britton, a cartman, testified that, while making deliveries of the 
presses in New York, his men handling the machinery were requested 
by Mr. Deering to stop work, which they did ; but the men employed 
were members of the Machinists' Helpers' Union. This withdrawing 
of workmen was obtained though peaceful persuasion. There is no au- 
thority which holds that peaceful persuasion, resulting in employés 
withdrawing their services, is unlawful. 

Mr. Cosgrove, connected with the New York Law Journal, and Mr. 
Zuecca, of the Italian Herold, were informed by Deering that non- 
union men were engaged in installing the presses, and that, since each 
employed union pressmen, they would bave considérable trouble. It 
does not appear that any trouble resulted from this conversation, nor 
that any in jury resulted to either of the gentlemen. I can see nothing 
wrong in this conduct. 
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Harry A. Cochrane, who was in charge of an exhibition of the 
American Newspapers Publishers' Association at the Grand Central 
Palace, was approached by Deering, asked if he was going to employ 
union labor, and said that he was. Deering then informed him that, if 
nonunion machinists were employed in any part of the exposition, the 
union machinists would withdraw their services; he told him of the 
strike at the Duplex plant at Battle Creek, and that nonunion machin- 
ists would not handle their product in New York. Cochrane tried to 
persuade Deering otherwise. There was no violence of any kind. 
Cochrane insisted upon his right to employ nonunion men as well as 
union men. I can find nothing in this conduct which is objectionable. 

Indeed, a careful reading of the entire record leads to the conclu- 
sion that, if men hâve a right to strike and to endeavor to prevail upon 
others tO' fail to work for the employer, this is such a case as exemplifies 
careful, prudent, and lawful conduct on the part of the employés. 
There is nothing in this record which warrants my granting the injunc- 
tion sought. Testing the record hère by the rule that prevaifed in this 
circuit prior to the Clayton Act, the complainant cannot succeed. In 
Gill Engraving Co. v. Doerr (C. C.) 214 Êed. 111, Judge Hough said: 

"I do not perceive any distinction upon wliicli a légal différence of treat- 
ment should be based between a lockout, a strike, and a boycott. They often 
look very unlike, but this litigation illustrâtes their basic identity. AU are 
voluntary abstentions from acts which normal persons usually perform for 
mu tuai benefit; in ail the reason for said abstention is a détermination to 
conquer and attain désire by proving that the endurance of the attack will 
outlast the résistance of the défense ; and for ail the law of New York pro- 
vides the same test, naniely, to inquire into the legality (1) of the object in 
View and (2) of the means of attainment." 

In National Fireproofing Co. v. Masons Builders' Association, 169 
Fed. 263, 94 C. C. A. 535, 26 L. R. A. (N. S.) 148, it was held : 

"Laborers * ♦ » may combine for mutual advantage, and, so long as 
the motive Is not malicious, the ob.iect not unlawful nor oppressive, and the 
means neither deceitful nor fraudaient, the resuit is not a conspiracy, al- 
though it may necessarily vk'ork injury to others." 

A peaceful and orderly strike, not to harm others, but to improve con- 
ditions, has never been held to be a violation of the law. The object 
hère to establish an eight-hour day with a minimum scale of wages in 
this particular industry was a lawful purpose, and, unless something 
was done in violation of the law, the complainant cannot be heard to 
complain. The language of Judge Hough in the Gill Engraving Go. 
v. Doerr Case, supra, is appropriate hère : 

"What motive incited défendants to injure Gill Company? None, except 
that it liiuders the expansion and aggrandizement of the union, and there- 
l'ore gives rise to the same kind of objection that the soldier has to the man 
who prevents his onward march. It can rarely be said that the .soldier is 
iiioved by a désire to kill his opponent, but he will klll him if necessary. 
* * * In the United States courts for this circuit. National ïlreproofing 
Co. V. Mason Builders Ass'n, 169 Fed. 259, 91 C. C. A. 535, 26 L. K. A. (N. 
S.) 148, is controUing. It aecepts the New York cases fuUy, piously regrets 
the injuries committed, and writes the epitaph of litigation such as this by 
declaring that, when equal légal rights clash, equity is helpless. This is 
true; it would hâve been just as true to point out that the resuit of legallz- 
îng strikes, lockouts, and boycotts under any clrcunistances raust be that those 
who understand the use of such légal tools can always keep within the law and 
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accomplish their main purpose while Inflicting ail necessary 'incidental' in- 
Jury." 

In Iron Molders' Union, No. 125, Milwaukee, v. Allis-Chalmers Co., 
166 Fed. 45, 91 C. C. A. 631, 20 h. R. A. (N. S.) 315, this rule was laid 
down : 

"The right to persuade new men to qult or décline employment Is of llttle 
worth, unless the stiikers may ascertain who are the men that their late 
employer bas persuaded or is attempting to persuade to accept employment. 
TJnder tlie name of persuasion, duress may be used; but It Is duress, not 
persuasion, that should be restrained and punished. In the guise of pieliet- 
ing, strilcers may Ohstruct and annoy the new men, and by insuit and menac- 
ing attitude intimldate them as effectually as by physical assault. But from 
the évidence It can always be determined whether the efforts of the pickets 
are limited to gettlng Into communication with the new men for the purpose 
of presenting arguments and appeals to their free judgments. Prohibitions 
of persuasion and plcketlng, as such, should not be Included in the decree." 

From the above quotations, it is apparent that the right to strike for 
higher wages and to improve conditions of labor hâve been firmly 
estabUshed and recognized by the fédéral courts. The object of this 
strike, as stated before, was a lawful one, and an examination of this 
record indicates that it was carried on for no deliberate purpose to in- 
terfère with complainant's conduct of its business, nor to injure or 
destroy its business or property. The purpose being lawful, if lawful 
means are used to effectuate it, such means cannot be made to reach 
back and taint the purpose itself with unlawfulness, and thus render 
unlawf ul ail the acts in its f urtherance. In pursuit of a lawful purpose 
to secure a raise in wages, picketing may be employed to ascertain whom 
the late employer has persuaded, or attempted to persuade, to accept 
employment, and persuasion may be used to induce them to refuse or 
quit the employment. Tri-City Cent. T. Council v. American Steel 
Foundries, 236 Fed. 732, 151 C. C. A. 578. 

Even though picketing and persuasion might interfère with the com- 
plainant's conduct of its business, and make it harder to retain old em- 
ployés and to hire and keep new ones, it would not warrant the grant- 
ing of an injunction. As was said in Tri-City ^cnt. T. Council v. Amer- 
ican Steel Foundries, supra : 

"Indeed, the very act of strlking often seriou.sly interfères with that 'free 
and unrestrained control and opération of the employer's business' whlch the 
plalntiffi hère allèges as an object of the consplracy chargea; but the law- 
fulness or unlawfulness of the strike is not to be tested by such incidental 
effect of it. And so It is with persuasion and picketing, properly carried on in 
the interest of a lawful strike. The laborer may be strictly wlthln his rights, 
although he obstructs 'the free and unrestrained control and opération of the 
employer's business.' The right to strike must carry with It by implication 
the right to interfère with the employer's business to a certain extent. The 
right to persuade prospective employOs by legitlmate argument must of neces- 
sity interfère with the employer's l>usiness. Where labor Is essential to the 
successful conduct of a business, any interférence with that labor is an inter- 
férence with the employer's business. But whether the interférence with the 
business Is lawful or unlawful dépends upon the facts in each case." 

Applying the foregoing principles to the évidence in the case at bar 
forbids the granting of a decree to the complainant, and accordingly a 
decree must be entered herein, dismissing the bill, with costs. 
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CHAMPION SPARK PLUG CO. v. CHAMPION IGNITION CO. et aL 

(District Court, E. D. Mlohigan, N. D. November 22, 1917.) 

No. 14. 

1. CouETs <g=5268, 276 — Fédéral Oouets — District of Suit. 

Tlie statutory provisions as to tlie particular district In wlilcli a suit 
shall be brouglit do not affect tlie gênerai jurisdlction of the fédéral 
court over the suit, but give to the défendant a personal privilège as to 
the venue, vsfhich he may Insist upoa or vyaive. 

2. COUBTS l®=>263 "COUNTEBCLAIM ArISINQ OUT OF THE TBANSACTION WHICH 

IS THB SUBJECT-MaTTER OF THE SUIT." 

In a suit for infringement of trade-mark and unfair compétition, a 
counterclalm for infringement of patents, alleglng that complainant's 
product, upon which It uses its trade-mark, is an infringement of such 
patents, is one "arislng eut of the transaction vphich is the subject-matter 
of the suit," which défendant is required to state in its answer by equity 
rule 30 (198 Fed. xxvii, 115 G. G. A. xxvU). 
». Courts <g=»263 — ^Jubisdiction of Fédérai. Courts — District of Suit — 
Waiveb. 

A complainant, who brings a suit in equity in a fédéral court in a dis- 
trict of which he is not an inhabitant, and in which he bas no establisbed 
place of business, is required to meet in such suit any counterclalm which 
the défendant may set up under equity rule 30, whether it arises out of 
the transaction which is the subject-matter ot the suit, or is one which 
might be the subject of an independent suit in equity against him. 

In Equity. Suit by the Champion Spark Plug Company against the 
Champion Ignition Company and Albert Champion. On motion by 
complainant to dismiss counterclaim. Motion denied. 

Owen, Owen & Crampton, of Toledo, Ohio, for plaintiff. 
Whittemore, Hulbert & Whittemore, of Détroit, Micli., for défend- 
ants. 

TUTTLE, District Judge. This cause is before the court on motion 
of the plaintiff to dismiss a counterclaim, filed by the défendant, on the 
ground that this court is without junsdiction to entertain such counter- 
claim in this suit. 

Plaintiff, a Delaware corporation, havîng its principal office and 
place of business at Toledo, Ohio, outside of this district, filed its bill 
against the défendants, résidents and inhabitants of this district, 
alleging that défendants had been guilty of infringement of the trade- 
mark of the plaintiff, consisting of the word "Champion" as applied to 
spark plugs for explosion engines, and had also committed acts of un- 
fair compétition in connection therewith; that plaintiff and its pred- 
ecessors in business had been for 10 years last past continuously en- 
gaged in the manufacture and sale of spark plugs under the trade-name 
and trade-mark "Champion," the same having been applied during 
such period to the spark plugs themselves, to the cartons containing 
the same, and to circulars and advertising matter relating thereto, and 
having throughout that time been constantly used by plaintiff and its 
predecessors, and by jobbers, dealers, and purchasers to distinguish 
spark plugs made and sold by plaintiff and its predecessors in title and 

®=3For other cases see same toplo & KEY-NUMQBR in ail Key-Numbered Digests & Indexe» 
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business from those of other origin ; that said trade-mark had been con- 
spicuously printed on the cartons and packages in which said spark plugs 
were packed for shipment, and had also been permanently burned on 
tbe porcelain of the spark plugs themselves, and that said spark plugs 
so marked were being sold and shipped by plaintifï in interstate com- 
merce ; that it had always been the practice of plaintiff to manufacture 
and sell only the highest cjuaHty of spark pkigs under its said trade- 
mark, using therein only the best materials and workmanship, and that 
said "Champion" spark plugs had throughout enjoyed a high réputa- 
tion for efficiency and durability among the trade and automobile deal- 
ers generally, which réputation, associated with said trade-mark, was 
of great value to plaintiff and an important asset in its business ; that 
the défendants were manufacturing and selling spark plugs closely imi- 
tating those manufactured by plaintiff ; that said défendants were using 
the word "Champion" to indicate said spark plugs, and were adver- 
tising and selling their spark plugs as and for plaintiff's aforesaid 
Champion spark plugs ; that plaintiff's and défendants' spark plugs are 
so similar in design and appearance as not to be readily distinguishable 
by the ordinary purchaser, so that said misrepresentation and misuse of 
plaintiff's trade-mark by défendants are especially injurions in that 
they enable défendants to confuse the purchasing public and to palm 
off défendants' for plaintiff's spark plugs ; and that défendants' acts 
of unfair compétition and infringement of plaintiff's trade-mark bave 
resulted in great and irréparable damage and injury to the plaintiff and 
its business and in the réputation of its "Champion" spark plugs. The 
bill prayed for an injunction restraining the défendants from manufac- 
turing, selling, or advertising spark plugs as "Champion" spark plugs, 
from infringing the said trade-mark, and from using the word "Cham- 
pion" as a part of the name of défendant corporation on the cartons 
containing their spark plugs, or on the circulars or advertisements 
thereof, unless such name be accompanied by a statement, equally 
prominent as the word "Champion" in such name, -to the effect that 
the plug contained in such cartons, or referred to in such circulars or 
advertisements, is not the "Champion" spark plug. The bill prayed 
also for the usual accounting. 

The défendants filed an answer denying the allégations of the bill 
and added a counterclaim by the défendant corporation. Champion 
Ignition Company, alleging that said corporation was the owner of two 
certain patents under which it manufactured and sold its spark plugs ; 
that after said défendant corporation had successfuUy introduced to 
the trade its said spark plugs, the plaintiff, which had previously been 
marketing spark plugs of a différent character from those of said de- 
fendant corporation, wrongfully copied said défendant corporation's 
said spark plugs in infringement of said patents, and that in manufac- 
turing and selling its spark plugs plaintiff is now infringing said pat- 
ents ; that plaintiff, in order to obtain information concerning the man- 
ufacture and construction of such spark plugs, wrongfully hired work- 
men who were in the employ of said défendant corporation to obtain 
for plaintiff such information, and that it wrongfully induced work- 
men and engineers to leave the employ of said défendant corporation 
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and enter the employ of plaintiff for the same purpose ; and that plain- 
tiff is wrongfully palming off its spark plugs on the purchasing public 
as and for defendant's spark plugs, both deceiving the public and in- 
juring défendant corporation. The défendant corporation prayed for 
an injunction restraining the plaintiff from the acts of unfair, compéti- 
tion alleged, and from infringing said patents, and for an accounting. 

Plaintiff has moved for a dismissal of this counterclaim on the 
ground that it is not an inhabitant of this district and has no regularly 
established place of business in such district, and that, therefore, this 
court has no jurisdiction to entertain such counterclaim. 

Section 24 of the Judicial Code provides that : 

"The District Cotirts shall Jiave original jurisdiction • • • of ail suits 
at law or in equity arisini; under the patent, the copyright and the trade-mark 
laws." Act March 3, 1011, c. 231, 36 Stat. 10S)2 (Oouip. St. 1916, § 991). 

Section 48 of the Judicial Code provides that : 

"In suits brought for the Infringement of letters patent the District 
Courts of the United States shall hâve jurisdiction, in law or in equity, in 
the district ôf which the défendant is an inhabitant, or in any district In 
whlch the défendant, whether a person, partnership or corporation, shall liave 
committed acts of infringement and hâve a regular and established place 
of business." Comp. St. 1916, § 1030. 

Section 51 of the Judicial Code provides that: 

"Except as provided in the six siicceedlng sections [none of which applies 
to patent suits] no civil suit shall be brought in any District Court agalnsE 
any person by any original proeess or proceedlng in any other district than 
that whereof he is an inhabltant." Comp. St. 1910, § 1033. 

Rule 30 of the fédéral General Equity Rules (198 Fed. xxvii, 115 C. 
C. A. xxvii) prescribes the requisites of an answer and concludes as 
f ollows : 

"The answer must state in short and simple form any counterclaim arising 
out of the transaction whlch is the subject-matter of the suit, and may, 
without cross-blU, set out any set-off or counterclaim against the plaintiff 
which might be the subject of an independent suit in equity against him, and 
such set-olî or counterclaim, so set up, shall hâve the same elïect as a cross-sult, 
so as to enable the court to pronouuce a final judgmeut in the same suit both 
on the original and cross claims." 

It is, of course, clear that suit for the infringement alleged in the 
counterclaim could not hâve been maintained against the plaintiff com- 
pany on a bill filed against it in this district, as such company is not 
an inhabitant of, and has no regular place of business in, this district. 
The question presented is v^^hether, in view of the language of rule 30, 
just quoted, the plaintiff by filing its bill in this district so subjected 
itself to the jurisdiction of this court in this suit that such counter- 
claim may be maintained against it. 

Rule 30 is a new rule, and the question hère presented has not yet 
been determined by the Suprême Court. The District Courts are in 
conflict in their construction of the language of such rule hère involv- 
ed. I hâve found only one décision by a court of appeals in point — ■ 
that of the Circuit Court of Appeals for the Seventh Circuit in the 
case of United States Expansion Eolt Co. v. H. G. Kroncke Hardware 
Co., 234 Fed. 868, 148 C. C. A. 466, to which I shall hereinafter refer. 
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[ 1 ] It seems to be well settled that, as stated by the court in Gen- 
eral Electric Co. v. Wagner Electric Manufacturing Co. (C. C.) 123 
Fed. 101 : 

"Tlie liiuitaLion as to the district of résidence of défendant, or of place of 
business and acts of infrinirement, relates merely to the place of suit, and 
may be waived." General Electric Co. v. Wagner Electric Manufacturing Ce, 
supra ; United States Consolidated Seeiled Raisin Co. v. Phœnix Raisin 
Seeding & Packing Co. (C. C.) 124 Fed. 234; Thomson-Houston Electric Co. 
V. Electrose Manufacturing Co. (C. C.) 155 Fed. 54.3: United States Ex- 
pansion Boit Co. V. H. G. Kroncke Hardware Co., 234 Fed. 868, 148 C. C. A. 
466. 

As was saîd by the United States Suprême Court, in referring to 
certain statutory provisions prescribing the venue of a certain kind 
of action, in the case of Interior Construction & Improvement Co. v. 
Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401 : 

"The provision as to the particular district in which tlie action shall be 
hrought does not tonch the gênerai .iiu'isdletion of the court over such a 
cause between such parties, but affects ouly the proceedings taken to bring 
the défendant within such .lurisdiction, and is a matter of Personal privilège, 
which the défendant may insist upoii, or may waive, at his élection." 

Plaintiff concèdes that: 

"There would be some reason for contending that a plaintiff walves his right 
to object to the jurisdiction of the court to détermine a counterclaim 'arisiiig 
ont of the transaction which is the subject matter of the suit,' Inasmuch as 
he may properly be charged with kiiowledge of the counterclaim and be held 
to hâve assumed that it would be presentcd in the answer." 

It contends, however, that the cause of action set up in the counter- 
claim has no relation to the cause of action set up in the bill of com- 
plaint, that it might properly be made the subject of an independent 
suit against plaintiff if not set up as a counterclaim, and that there- 
fore plaintiff cannot be said to hâve waived its right to object to the 
jurisdiction of the court to entertain such counterclaim. 

[2] It will be noted that rule 30 contemplâtes two différent kinds 
of counterclaim, the one a counterclaim "arising out of the transaction 
which is the subject-matter of the suit," which counterclaim it requires 
the défendant to state in the answer, the other a counterclaim "which 
might be the subject of an independent suit in equity against" the 
plaintiff, which latter kind of counterclaim it merely permits, with- 
out requiring, the défendant to litigate in the same suit. Considering 
the allégations of the bill, answer, and counterclaim already referred 
to, it seems clear that this counterclaim does arise out of the transaction 
which is the subject-matter of the suit. The bill allèges that the de- 
fendants, by the acts complained of, are injuring the plaintiff's busi- 
ness. This business consists in the sale of certain spark plugs. If, 
therefore, the plaintiff has no right to sell thèse spark plugs, because 
it thereby infringes the defendant's patents, it cannot justly complain 
that the défendant has injured it by depriving it of, or decreasing, the 
sale of such spark plugs. This considération is perhaps strengthened 
by the allégations in the bill concerning the similarity in appearance of 
the spark plugs of plaintiff and défendants respectively, in fact, the 
questions as to the trade-mark, unfair compétition, and patents raised 
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and involved are so interwoven, and ail so connected with the sale by 
plaintiff of its alleged infringing spark plugs, that the conclusion that 
they ail arise eut of the transaction vvhich is the subject-matter of the 
suit seems to me to be irrésistible. 

This being so, the défendant corporation was compelled by the rule 
in question to présent its counterclaim in this suit. This the plaintiff 
must be assumed to hâve known when it filed its bill in this district. 
Consequently it must be held to hâve waived its right to object to the 
jurisdiction of this court to consider such counterclaim. 

This same question was involved in the case of United States Ex- 
pansion Boit Co. v. H. G. Kroncke Hardware Co. (D. C.) 216 Fed. 186. 
That was a patent infringement suit. Défendant by counterclaims 
charged infringement of certain patents owned by it and also unfair 
compétition by plaintiff in making and illustrating its articles, so as to 
resemble those of the défendant, with the purpose of deceiving the 
public and injuring défendant. Plaintiff applied for an order striking 
out thèse counterclaims on the ground that it was not an inhabitant of 
the district in which the suit had been brought, and had no regular 
and established place of business in such district, and that therefore 
such court had no jurisdiction over the subject-matter of such counter- 
claims. In overruling this contention and denying the motion, the 
'District Court said : 

"As I understand U, the act of 1S97 does not relate primarily to the .iurls- 
dlction of the fédéral court, but Is rather a provision affecting the place of 
the suit or venue. ïhe District Court Is given jurisdiction of suits for the 
Infringement of patents, and the act of 1897 has for its object the flxing of the 
proper place of suit. This statute was passed for tlie beuefit and con- 
venience of défendants in patent suits, and confers the privilège upon them 
to hâve the suit tried either in the district of their résidence, or w^here they 
may hâve committed acts of infringement and hâve an established place of 
business. Not rolating strictly to jurisdiction, but rather to the place of suit, 
this privilège is subject to vviiiver. * » * piaintiff, having brought a suit 
iu this district, thereby subjected itself to any counterclaim or set-ofC which 
is fairly within the equlty rule above quoted. The counterclaims pleaded 
in the answer grew out of the very same transactions and matters covered 
by the original blU. The three patents referred to in the answer upon expan- 
sion bolts are ail along the same line, and the question of unfair compétition 
is intimately connected with the rights of the respective parties under thèse 
patents. Thèse matters ought to be ail disposed of in one suit, as they relate 
to questions very closely connected together." 

This décision was affirmed by the Circuit Court of Appeals, 234 Fed. 
868, 148 C. C. A. 466. In its opinion, that court said : 

"While suit could not, in the first instance, hâve been maintained in Wis- 
consin by the Diamond Expansion Boit Company against appellant over Its 
objection upon either the Pleister or the Cook patent, we hâve no doubt but 
that appellant waived that objection by its action in bringing the suit in the 
Wisconsin district as well as by statements of counsel shown on pages 1085 
and 1087 of the record in the premises with regard to the patents of the coun- 
terclaims. The proceedlng was one for infringement of a patent in each case. 
Of such a case some fédéral court had jurisdiction. So that no question of 
fédéral jurisdiction is involved. Appellant had the right to waive the question 
of privilège, and did so. We thiiik the District Court proceeded properly to 
treat those matters as coming within the provisions of new equity rule 30 as 
pertaining to the matter of jurisdiction in equity, and not to fédéral juris- 
diction." 
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In the case o£ Buffalo Specialty Co. v. Vancleef (D. C.) 217 Fed. 91, 
the court had under considération the construction of rule 30, and, 
while the précise question hère involved was not there presented, in the 
course of its opinion the court used the f ollowing language : 

"It is said In argument that it eould not liave been the intention of the 
Tule to compel a nouresident plaintifC to submit to cross-suits in districts 
foreign to liis résidence, and tlius run counter to express statutes, like section 
51 of the Jndicial Code (Act Mavch 3, 1011, c. 231, 36 Stat. 1101 [U. S. Comp. 
St. Supp. 1911, p. 150]), or A,ct March 3, 1897, c. 39ô, 29 Stat. 695 (U. S. Comlp. 
Ht. 1901, p. 588), relating to place of suit. Section 51 provides that civil 
suits, other than those of diverse citizenship, shall only he brought In the 
district where défendant inhabits, the others only in the district of the rési- 
dence of either party. Tlie act of 1897 applies only to patent cases, and pro- 
vides that the court shall hâve jurisdictiou only in the district where défend- 
ant Inhabits, or where he has committed infringenient and has an establlshed 
place of business. But thèse acts do not relate to the gênerai jurisdiction of 
the District Court, only to the power of the particular court to proceed. 
They give défendant a privilège which he may waive." 

I hâve no doubt that the counterclaim arose out of the transaction 
which is the subj ect-matter of this suit, and that the plaintiiï has waiv- 
ed its right to object to the jurisdiction of this court to entertain such 
counterclaim. 

[3] I think, also, that even if this counterclaim did not arise out 
of such transaction, but might, under the rule, hâve been the sub- 
ject of an independent suit in equity against the plaintiff, the same 
resuit would hâve followed, and the court would hâve had jurisdiction 
to consider it in this suit. The obvions purpose of the new equity 
rules is the simplification of procédure and the élimination of unneces- 
sary and inéquitable technicalities. It would seem that there could 
be no valid reason why a plaintiff, who has voluntarily gone into a 
district outside that in which he is an inhabitant and begun a suit, 
should not be required to meet any claim in equity which the défend- 
ant in such suit may hâve against him. There is nothing in the lan- 
guage of the rule which restricts the right of a défendant in filing a 
counterclaim to any particular district. The language used is quite 
plain, and clearly authorizes such défendant to "set out any set-oiï or 
counterclaim against the plaintiff which might be the subject of an 
independent suit in equity against him." The subject-matter of the 
présent counterclaim certainly might hâve been the subject of such in- 
dependent suit. If, therefore, the plaintiff must be held to hâve known 
that the défendant was compelled, and therefore permitted, to litigate 
in this suit any counterclaim arising out of the transaction which is 
the subject-matter of such suit, and that consequently by filing its bill 
in this district it waived its riglit to object to the jurisdiction of this 
court over such counterclaim, why should it not also be held that, in 
view of the right granted by this rule to a défendant to set out any 
set-off or counterclaim which might be the subject of an independent 
suit in equity against the plaintiff, the plaintiff must bave known that 
such right existed, that such set-off or counterclaim might be present- 
ed against it if it filed its bill, and that, therefore, by filing such bill 
in this district, it waived its privilège of objecting to such jurisdiction? 
It seems to me that plaintiff', having selected this court as the forum of 
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a suit against the défendants must, in view of this ruie, be considered 
to hâve known that it was submitting to this court in this suit any 
disputes or issues between it and the défendants cognizable in a féd- 
éral court of equity, and that it should not now be perniitted to spHt 
up such disputes and issues and withdraw a part thereof from this 
court and claim the benefit of its own demands while denying to de- 
fendants the right to try out ail of the équitable controversies be- 
tween thèse parties. It is clear that it was the purpose of this rule to 
give to défendants this very right. 

I am aware that a f ew District Courts hâve held that this rule does 
not permit the fîling of a set-ofï or counterclaim in a suit unless the 
subject-matter of such counterclaim might, under the previous prac- 
tice, hâve been pleaded by a cross-bill, and that the only effect of this 
rule is to allow a défendant to use its answer as a substitute for a 
cross-bill, by setting out in such answer, as a counterclaim, any mat- 
ter which theretofore might hâve been alleged by its cross-bill, but only 
if it be so gerrnane to the issues in suit that it might previously hâve 
been pleaded by a cross-bill. I cannot, however, agrée with this view, 
which, it seems to me, disregards both the purpose and the clearly 
expressed language of the rule. If this language means anything, 
it means that in such answer a défendant may set out any counterclaim, 
which might be the subject of an independent suit in equity, and that 
the subject-matter of such counterclaim is not limited to matters 
which might, under the old practice, hâve been the subject-matter of a 
cross-bill. Marconi Wireless Telegraph Co. of America v. National 
Electric Signaling Co. (D. C.) 206 Fed. 295 ; Electric Boat Co. v. Lake 
Torpédo Boat Co. (D. C.) 215 Fed. Z77 ; Goodno v. Hotchkiss (D. C.) 
230 Fed. 514; Harper Brothers v. Klaw (D. C.) 232 Fed. 609. As 
was said in Electric Boat Co. v. Lake Torpédo Boat Co., supra : 

"To so confine the right to counterclaim, in niy judgment, is to unduly 
limlt the meaning of the term 'cross-bill' as used in suth rule, disregard the 
manifest Intent to distlnguish between the kinds of counterclaims that must 
or may be set up in the answer, and to overlook entlrely the plaln purpose of 
the new rules to permit the parties to settle their différences in one suit, pro- 
vided they can be conveniently disposed of together. Under the old System 
of pleading, a cross-bill was necessary to obtaln for the défendant affirmative 
relief touching the matter of the original bill. A cross-bill, however, was not 
permltted unless it was hased on or grew out of the subject-matter of the 
original Mil. It was treated as a mère auxlliary suit or as a dependency upon 
the original suit. * * * The 'counterclaim arlsing out of the transaction 
which is the subject-matter of the suit,' and which, under the rule, must be 
set up in the answer, covers, broadly stated, ail matters which heretofore 
could hâve been pleaded by cross-bill. Therefore to limit the option given 
to the défendant to 'set out any set-off or counterclaim against the plaintifl: 
which might be the subject of an independent suit in equity against hlm' to 
such claims as must be set up is to make the option fruitless. ♦ • * 
Therefore the limitation upon what counterclaim may be set up is not that it 
must hâve arisen out of the transaction which is the basis of the original 
bill, that character of counterclaim having been already completely eovered 
by the preceding clause, but that the subject-matter thereof be such as 'might 
be the subject of an independent suit in eaulty' against the plaintiff." 

For the reasons stated, I am of the opinion that the plaintiff has 
subjected itself to the jurisdiction of this court to entertain and dis- 
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pose of the comiterclaim in question and that it has waived its right 
to now object to such jurisdiction. The motion to dismiss such coun- 
terclaim is therefore denied. 



THE CROMWRLI,. 

(District Court, E. D. Xortli Carollna. October 10, 1917.) 

Ko. 143. 

1. Shipping ®=»8(i(2) — TiiABiv.iTY OF Vessels — Injurt to Bridge. 

Evidence held not to siistain an allégation that a ship in tow was nég- 
ligent in undertaking to jiass iip through a bridge over Cape Fear river 
on a flood tide and in conséquence striiek a pier, but to show that the 
tide was at the time liigh slack, which was the proper condition for 
the passage, although the wator on the surface in the center of the current 
was still moving upstream. 

2. Shipping i®=»81(2) — Liabii.ity for In jury to Bridge — Vessel in Tow. 

The steam.ship Croinwell, passing up the north branch of Cape Fear riv- 
er in tow of a tug, whicth was usual and necessary, struck a pier of the 
railroad bridge. The niaster of the tug, as was customary, was on the 
sliip and directed tlie movements of both vessels; the master and crew 
of the ship taking no part, except to carry out his orders, which were 
promptly obeyed. The ni.aster of the tug and the pilot in charge of It 
were both compétent aud licensed masters and pilots, acquainted with 
the river, and both tug and tow were seaworthy, in good condition, and 
propcrly equipped. The draw of the bridge was near the west shore, and 
extended diagonally with the cliannel, making it necessary, In order to 
enter it from the south, to go so close to the bank that the Cromwell, 
which was a large vessel, sheered to starboard wlien 100 feet below 
the draw. The master of the tug took such measures as in his judgment 
were proper to prevent tlie collision, but tliey were unavailing. Held, 
that the Cromwell was not in fault, nor liable for the injury to the bridge. 

3. TOWAGE <S=3l9 — INJURT CaUSED BY ToW LiABILITY. 

The relation between a vessel and a towing tug employed in the usual 
and ordinary course is not that of principal and agent, but of independ- 
ent contraetors, and the master of the tug, who in accordance with gên- 
erai custom, assumes control of the navigation of tioth vessels, remains 
the servant of tlie owner of the tug, and the tow is not liable for injury 
to third persons, caused by his négligence or the fault of the tug. 

In Admiralty. Pétition by the Franco Ottoman Shipping Company, 
Limited, owner of the steamship Cromwell, for limitation of liability. 
Hearing on claims of the Wilmington Railway Bridge Company and 
others. Decree for petitioner. 

John D. Bellamy, Thos. W. Davis, and Herbert McClammy, ail of 
Wilmington, N. C, for claimants. 

George Rountree and J. O. Carr, both of Wilmington, N. C, and 
Kirlin, Woolsey & Hickox, of New York City, for petitioner. 

CONNOR, District Judge. The Cromwell is a steel screw steam- 
ship, 3,086 tons gross and 1,977 tons net register, built 1894, 312 feet 
long, 43 feet wide, 21-10 feet depth of hold, owned by Franco Otto- 
man Shipping Company, Limited, a British corporation; Nathaniel 
Wicklen, captain. She came to the port of Wilmington, N. C, Janu- 

^EsFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



208 247 FEDERAL REPOETER 

ary 2, 1914, with cargo of pyrites, consignée! to Seaboard Air Line 
Railway. After unloading a portion of her cargo at Wilmington, her 
agent, Henry Whyte, contracted with the owners of the steani tug 
Gladiator to tow her up the Cape Fear river to the Swift Company 
fertilizer factory, for the purpose of deHvering the remainder of her 
cargo. 

At about 6:15 o'clock on the morning of January 7, 1914, Capt. San- 
ders, in control of the steam tug Gladiator, toolc the Cromwell in tow 
from the slip, at the dock of the Seaboard Terminal wharves, and 
started up the Cape Fear river. At some minutes after 7 o'clock, in 
passing through the draw of the bridge, constructed and maintained by 
the Wilmington Railway Bridge Company, the Atlantic Coast Line 
Raiiroad Company, and the Seaboard Air Line Railway Company, 
over the northeast branch of the river, she colHded with and injured 
one of the piers of the bridge. Each of the corporations instituted 
civil actions against the Cromwell in the superior court of New Han- 
over county for the recovery of damages alleged to hâve been sus- 
tained by reason of the injuries sustained by the collision. Warrants 
of attachments were issued and levied upon the ship. Bonds were 
filed and she was released. The amount claimed by the claimant cor- 
porations aggregated about $60,000. Thereafter the steamship Crom- 
well and her ovimers filed in this court a libel, pursuant to the provi- 
sions of sections 4283, 4284, and 4285, Rev. Statutes (Comp. St. 1916, 
§§ 8021-8023), denying, and claiming limitation of, liability. A stipu- 
lation was filed in accordance with the statutes and gênerai admiralty 
rule 54 (29 Sup. Ct. xlv). Pursuant to the pétition, this court took 
jurisdiction of the cause and issued the usual orders. The cause n'as 
brought on for hearing upon the libel and answers, when the bridge 
Company and raiiroad companies, hereafter referred to as the claim- 
ants, conceded the right of the owners, hereafter referred to as peti- 
tioners, to limit their liability, to an amount which shall be found by 
the court to be the value of the ship and pending f reight money on the 
day of the collision. The claimants filed spécifications setting forth 
the grounds of négligence charged against the Cromwell. EHminating 
formai language, the claimants charge: 

"Tîiat the Cromwell, its agents and servants, the master and pllot, permitted 
and directed the ship to proceed up the Cape Fear river, in tow of the Gladia- 
tor, at a time when the current was flowing upstream, and under conditions 
when it was dangerous to navigate and oarry a ship of the size of the Crom- 
well through the draw at the said bridge." 

[1] It is conceded that prudent navigation required that the ship be 
taken through the draw of the bridge when the tide was slack high 
water. The reasons given are manifestly sound. A number of wit- 
nesses were examined in regard to the condition of the tide at the hour 
at which the tug, with the Cromwell, reached the bridge, about 20 
minutes after 7 o'clock on the morning of January 7, 1914. The tide 
in the river on that morning, at Wilmington, was high at 6 :09 o'clock. 
The tug, with the ship, left the dock at about 6:15 o'clock. The oral 
and natural évidence show that the tide, at the bridge, an hour there- 
after, was high slack. The évidence to the contrary is that of several 
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men standing on the brîdge, who say that the tide was running up the 
river when the tug and Cromwell reached the bridge. They further 
say that cross-ties knocked from the bridge, by the ship, floated up the 
river, and continued to do so, until nearly 8 o'clock. This may be 
true, because of the fact that, after the lower current slacks or ebbs, 
the water upon the surface continues for avvhile to move upward. 
Judge CHfford notices this condition in Sturgis v. Boyer, 24 How. at 
page 120, 16 L. Ed. 591, sayinij: 

"It was then about slack liighwater, the current stlU running up a little out 
in the stream ; but the tide hart commenced to ebb close in .sbore." 

Several witnesses testifv that the same condition is found in the 
Cape Fear river. The Bangor, 212 Fed. 706, 129 C. C. A. 316. I am 
of the opinion, upon a careful examination of the évidence, that the 
charge of négligence, in respect to the condition of the tide, is not 
sustained. The captain in charge of the tug was fuUy cognizant of the 
necessity of reaching the bridge when the water was high slack, and 
carefuUy timed bis movement to conform to such well-known neces- 
sity. 

[2] The next specified act of négligence is that: 

"Tiie sliip was, by its master and tliose in charge of her, negligently and 
carelessly permitted to sheer to stari)oard, at about 500 or (j()0 feet below the 
bridge, at whicli time notliing was done l)y the master aiul tho.se in charge 
of the slilp to correct the said sheer, but, to tlie contrary, wliat was doue aided 
and facilitated a greater sheer. without tlu' eiigiries of tlie s:iicl ship being 
operated, and without any comuiaiid or order given, or any opération of the 
ship to straigliten the ship's course." 

The évidence is contradictory as to the distance from the bridge at 
which the ship sheered. Claimants charge that the sheer was caused 
by négligent navigation. Petitioners charge that it was caused by the 
necessity imposed upon the tug and ship in getting in position to go 
through the bridge, by reason of the location of the draw, or that the 
sheer was the resuit of an inévitable accident. It may be assumed pro 
hac vice that the law imposes upon the petitioners, denying liability, 
the duty of going forward with proof, or that the fact that the ship 
sheered imposes upon her owners the duty of showing that it was not 
the resuit of négligence in her navigation. Captain Sanders was in 
control of the tug Gladiator. He holds a United States license as 
master, mate, and pilot of steamships on Cape Fear river and tribu- 
taries ; bas had 30 years' expérience. Capt. Sellars, also a pilot, was 
on the tug, subject to Sanders' orders. Sanders says that, leaving Wil- 
mington at about 6:15, he consumed about an hour in reaching the 
bridge, about three-fourths or seven-eighths of a mile, going very slow- 
ly ; not half a mile an hour. He says : 

"We necessarily hâve to get against tlie west bnnlv: it is a difficult matter 
to get those shi])s just in the right position because the draw was so narrow, 
and to the west side of the river ; tlie difhculty is due to tlie fact tliat you 
hâve to swing your vessel into the channel, that takes you through the draw, 
on the west side of the river ; the draw is CO feet wide and is not located 
straight across the channel." 

He was in the center of the ship, watching the center of the draw ; 
just a little down the river from the shingle mill the vessel took a slight 
247 F.— 14 
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sheer; she was going very slowly. He says that the vessel was pro- 
ceeding on her own steam ; the tiig was steering, assisting her. 

Capt. Wicklén was standing by the side of Sanders, as the ship, 
with the tug, went up the river. He says the ship was going apparent- 
ly straight for the center of the draw of the bridge, when she took a 
sudden sheer to starboard. She was drawing, aftef unloading a por- 
tion of the cargo at Wilmington, 15 feet 11 inches aft, and 15 feet 41/2 
inches forward; that the vessel began to sheer about 50 or 60 feet 
f rom the bridge. He knew nothing about the river ; he had no knowl- 
edge of the place ; he was not controlling the ship. Capt. Sanders was 
in control. She was going very slowly, being tovved by the tug ; knows 
nothing whatever about the channel ; that is why he engaged a pilot ; 
does not know where the channel of the river is; when the ship was 
straightened up (at Wilmington) the engines were stopped ; took Capt. 
Sanders because witness had no local knowledge ; has been a seafaring 
man ,30 years ; captain of vessels of this class about 13 years. None 
of the Cromwell's officers had any knowledge of the channel or other 
conditions of the river. 

Capt. Sellars had license as pilot on Cape Fear and tributaries about 
20 years ; was on tug Gladiator, towing the Cromwell ; was steering 
the ship. She was moving on her own power; very slow; hawser 12 
or 15 fathoms. 

"She was headed into the draw. not direft into the draw, because we can't ; 
we had to get her between the shinsle mill and the bridge before we could 
head straight liito the draw ; hâve to make a turn right at the shlngle mill. 
After we passed the nilll, the ship was headed straight for the draw. After 
the ship's stem passed it. she was theu lying straight with the draw, tn the 
position to go through. I had entered the draw with the tug, was into th.e 
drawbridge, and an order was given from the ship to stop towing. I took it 
to be Capt. Sanders' volcc, and I stopped the tug and stepped out of the 
pilot liouse, and I noticed the ship had sheered to the east going to the bridge. 
She took a sheer after she was straight. I don't know just how far that was 
[fi-om the bridge]. I think her bow was dowu about the end of the compress 
then ; the end next to the bridge. I am not positive about it. I was notic- 
iiig the tugboat, and not the ship. The draw is located at the western end, 
right next to the western bank. It opened in a bias direction from the chan- 
nel. When you go through this draw, you hâve to make a turn ; there is a 
sand shoal north of the bridge, out in the middle of the river, and when you 
get through the draw you hâve to pull the ship around in order to get 
straight up the channel again. On the lower side pf the draw, as you ap- 
proaoli it, the vessel has to straighten Itself to proceed through the draw, 
after passing the shlngle mill. At the time It straightens itself to enter the 
draw, her stern would be between the southern end of the compress and the 
shingle mill. When a ship of the slze of the Cromwell is straightened to pass 
through the bridge, her bilge would be right close to the western bank of 
the river, but not up against it ; so close that it would cause the ship to sheer 
from the bank. The worst danger Is that the draw is placed so that the 
flurrent does not run straight with it ; It runs kinder across it ; you hâve got 
to get your ship so close to the western bank that it causes it to sheer from it. 
And the other difflculty is a shoal on the north side; and it is just simply 
close work taking a vessel through, that is ail." 

The tug was used to help steer the Cromwell. Saw nothing after 
the ship passed the shingle mill to indicate that she was not pursuing 
the proper course until the sheer, just at the draw. 
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Watkins, claimants' witness, says that he saw the ship coming up, 
opposite the shingle mill. 

The tug was in the channel trying to hold the ship in the main chan- 
nel, "which she did, and approached in the draw straight." The ship 
was bearing out to the east. The first thing he saw was throwing eut 
the anchor, about 60 feet below the bridge; it did not stop her. He 
says that the ship "began to sheer 70 or 100 yards down the river." 
The tug was approaching the draw in the proper way. 

Coker places the ship about the same place when she began to sheer. 
He says that the channel is very close to the west side of the river at 
the shingle mill; does not know the depth. Merritt's évidence in re- 
gard to position of ship when she sheered is to about the same effect. 

The foregoing constitutes the substance of the évidence regarding 
the condition under which, and the place at which, the ship took the 
sheer. 

Capt. P. T. Dicksey, 67 years of âge, bas unlimited license to man- 
age steamships up and down Cape Fear and North East river; has 
held license since 1880, unlimited 10 years ; is familiar with navigation 
of the rivers and the location of the bridge. He corroborâtes the other 
witnesses regarding the condition of the tide, at which a ship should 
go through the bridge. 

"The reason we use slack water for tal;ing vessel.s up there, when they are 
drawing any water at ail, is because the bridge was not parallel with the 
tide, and it was very narrow, and in going up there, if ebb tide, the tide 
running diagonal across it in sucli a way that it would sheer oflî into the 
channel above, that is going north ; of course, you couldn't go very far up 
there on account of the shoal above. * * * Tiie bridge was put there 
when there were small vessels going through ; it was intended for smaller 
vessels than the elass of vessels we iiave been carrying through there lately. 
You hâve to make a slight bend about the shingle mill. Before entering the 
draw, I always keep the middle of the river. I headed ship direct for the 
middle of the draw wlicn 1 would land her ; it would throw me crosswise, or 
diagonally across, but I would hâve to kinder miike a turn at the bridge on 
account of the shoal water below it. ïhe bridge is situated in such a way, 
if you get the vessel, so you can look through the draw, you would pass so 
close to the shoal water tbat sUe would naturally take a .sheer ; that is, when 
you would straighten the vessel after you had left the center of the river to 
go through the draw. The draw was not parallel with the current ; when 
you straighten the vessel the stern is near the shore ; this niakes her sheer off, 
what we term 'smelling bottom' ; always sheers from the bank for deep 
water, if going ahead at ail. The draw is in such a place that you can't get 
in there without getting the ship alongside of the bank." 

During the year 1910, the Association of Masters, Mates and Pilots, 
of which Capt. Dicksey was then président, filed a protest with the 
United States engineers in regard to the location and width of the draw, 
etc. On August 24, 1910, the Secretary of War ordered the bridge 
Company to "modify the présent f ender System, and construct addition- 
al fenders on the eastern side of the draw space of said bridge ; ail as 
indicated on the attached blueprint, so as to provide an additional width 
of four feet in the draw opening and a better draw entrance." The 
company was given six months within which to comply with the order. 
Thereafter the Secretary of War modified the order in certain respects, 
and extended the time for compliance. There was much évidence 
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regarding compliance with thèse orders, and conditions at the time of 
the accident. It is sufficient to say that the width of the draw and its 
location, at the time of the colhsion, had not been condemned by the 
Secretary of War; the bridge was not, at that time, an unlawful ob- 
struction to navigation. The location and width of the draw is relevant 
only as explaining the necessity for navigating ships passing through, 
to go close to the western bank, as testifîed to by ail of the witnesses. 
Since the bridge was built (1880j several large fertilizer factories hâve 
been built on the northeast branch of the Cape Fear, above the bridge. 
The size of the ships going up the river, carrying supplies to the fac- 
tories, has increased within the last few years. Ships of the size of 
the Cromwell frequently pass through the draw going up the river to 
thèse factories. The Cromwell, in tow of the tug, was entitled to navi- 
gate the river, and in doing so, to deliver her cargo, to pass through the 
draw. The ovvners of the Cromwell, and their représentative, Capt. 
Wicklen, were entitled to assume that, when the draw was opened, the 
ship, by the exercise of the degree of care imposed upon them in navi- 
gating the river, could pass through the draw with saf ety to both the 
ship and the bridge. 

The law imposed upon those in charge of the ship and the tug, the 
duty of careful navigation, in view of such conditions as were known, 
or by the exercise of the degree of care imposed upon them, could hâve 
heen ascertained. Wicklen says, and is not contradicted, that he was 
ignorant of the condition of the river and the channel. He says that 
the engines of the ship were not working ; that she was being moved by 
the tug. Sanders and Sellars say that she was moving upon her own 
steam; the tug only assisting, steering her. She was moving very 
slowly, and the tug stopped towing, the hawser slacked. It is probable 
that ail of the witnesses honestly thought the fact to be as they testified, 
and that at the time the ship took the sheer her engines were not work- 
ing. There was no négligence in her speed, nor does it appear that she 
took the sheer by reason of any defect in her equipment. If the draw 
in the bridge was so located, with référence to the channel, and was of 
such width, as to render it necessary for the ship to go near to the 
western bank of the river, and subject her to the danger of taking a 
sheer, in straightening for approaching the bridge, claimants should 
not be permitted to impute to her, as négligence, the course pursued, for 
the purpose of meeting the condition created by the location of the 
draw. In other words, the fact that, for the purpose of getting into 
position to pass through the draw, she went close to the western bank, 
should not be charged as négligence per se, although in doing so she 
incurred danger of taking a sheer. The claimants say that the Crom- 
well, by going near to the western bank of the river, was permitted to 
take a sheer, and that this was négligence. The petitioners say, con- 
ceding that, by going close to the western bank of the river for the pur- 
pose of straightening, to pass through the draw, the ship was in danger 
of taking a sheer, the location of the draw, and its width, rendered it 
necessary to go near the western bank. This is not upon the theory 
that the bridge company negligently located the draw, but because, in 
doing so, it created a condition which rendered it necessary for the ship, 
in going up the river, in the exercise of its right of navigation, to go 



THE CROMWELL 213 

nearer to the bank than good navigation, under other conditions, justi- 
fied. 

The évidence does not disclose that the sheer, to which ships of the 
size of the Cromwell were liable, in going near to the west bank, neces- 
sarily or usually resulted in injury to the bridge. It appears that ships 
of the same, or larger, size liad pursued the same course and passed 
through the draw safely. I am of the opinion that the ship was not neg- 
hgent in pursuing the usual, and, as testifled to by ail of the witnesses, 
necessary, course in getting into position to go through the draw. It 
does not appear that, in exercising the right to approach the bridge, in 
the usual manner, those in control of the ship negligently navigated the 
ship ; she was moving slowly, whether under her own steam, or with the 
assistance of the tug, does not very clearly appear ; the witnesses differ 
in that respect, but ail say that she had but little speed. Her engines, 
as appears, were in condition to respond promptly to a call upon them. 
None of her ofiîcers or crew failed in the performance of any duty 
imposed upon them at that time. 

But claimants say the master of the ship and of the tug negligently 
failed to correct the sheer in time to prevent the collision. Upon seeing 
that she had sheered, Sanders gave the order to Capt. Wicklen, who 
stood by the indicator, to starboard the wheel, to go to port. He says : 

"I saw plie was not ttoing to corne; the only thing to do was to gn full 
speed on the engine astern, and drop anchor, and the tug to cease pulling, 
whifh we did." 

Each of thèse orders were communicated promptly to those who were 
required to exécute them, and promptly obeyed. Knute Anderson says 
that he got the order to keep the wheel hard over starboard, which he 
did ; the wheel was ail right. Tiltz says that he promptly let go the an- 
chor ;it had 15 fathoms chain; it sunk ; the chain tightened. The en- 
gine was put astern. Sellars says that he heard the order to stop tow'- 
ing, and at once stopped the tug, and the hawser slackened. There is no 
évidence to the contrary. Capt. Wicklen's statement is reasonable. It 
was the purpose of Sanders to carry her to, and through, the draw very 
slowly. When Sellars got the order to stop towing, the tug was in the 
draw. Sanders says that bis orders were given to Capt. Wicklen ; "they 
were to go through the captain, in every instance;" that he (Sanders) 
was in control of the ship. Wicklen was asked if he was controllirig 
the ship himself, under orders from the pilot, to which he answered: 

"No, I was not." "Who was?" "The pilot, Capt. Sanders." 

As corroborating this testimony, and showing the custom prevailing 
on the river, when ships are beingtowed, J.S.Williams, who has had 
much expérience in towing ships up the river and through the bridge, 
says that the custom was for the captain of the tug to go on the ship — 
place a pilot on the tug ; the captain of the tug to be in command of 
the tow. He says : 

"We hâve refused to navigate the tow whenever anybody else trled to as- 
sume the authority." 

The captain of the tug goes on the ship and takes command of the 
movement, leaving a properly licensed pilot on the tug, who obeys the 
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orders of the man on the ship, -who is in command of the whole move- 
meiit. Capt. Edgar Williams, harbor master, who has had license since 
1866, long expérience in towing ships up the river and through the 
bridge, large ships, says : 

"When I went on board the ship, I would notify the captain that I was In 
charge of the ship and also in charge of the tugboat, which would be at my 
command and snbject to the orders that I gave. That is the proper place for 
the master of the tug. The ship has no pilot on board ; the master being a 
stranger, it Is necessary for the master of the tug, or pilot, to go aboard and 
take charge, and, when he goes, then they are subject to hls orders, and 
also the towboat ; that Is the custom of every port." 

Capt. Dicksey, who has had many years' expérience in towing ships 
up the river, through the bridge, says that as captain of the tug he al- 
ways went on board the tow — ship — and commanded the movement;: 
orders were given the tug from the ship. 

"In every case — I don't think you will find a single Instance where It is 
différent — the man who has charge of the tow Is on the ship, and he controls 
the movement of the tug, by waving his hand, or some signal they hâve." 

There is no évidence indicating that the Cromwell was not in good 
condition, her engines or other equipment, nor that the tug was not 
in good condition and properly equipped for the service undertaken. 
The claimant insists that the order given, to "starboard the wheel," 
was not the proper order. A number of witnesses were examined in 
regard to this contention. Capt. Dicksey says that was the only order 
that a careful man would give, after he found that she had taken a 
sheer. J. S. Williams is of the same opinion. Capt. Edgar Williams, 
a witness for claimant, gives the same opinion, although he thinks, 
under the conditions, "the wheel is no good." 

Two witnesses for claimants, Rice and Burriss, are of the opinion- 
that the order to starboard the wheel was not the proper one to give. 
Each of the witnesses gives reasons for the opinions which they ex- 
press. Criticism is made of the fact that only one anchor was dropped. 
It is strongly urged that two anchors would hâve brought her to a 
stop, and that the engines should hâve gone forward, and not astern. 

[3] If, as contended by claimants, Capt. Sanders was négligent in 
failing to take prompt and proper steps to break the sheer, or to stop 
the Cromwell, the question arises whether such négligence is to be im- 
puted to the ship and her owners. The answer to this question dé- 
pends upon the relation which Sanders bore to the ship and the ex- 
tent to which he was in control of her navigation. It is held in The 
China, 7 Wall. 53, 19 L. Ed. 67, that where there is compulsory pilot- 
age the ship is liable for a tort, although it be wholly the resuit of 
the pilot's négligence. The Merrimac, 14 Wall. 199, 20 E. Ed. 873; 
Sherlock v. Alling, 93 U. S. 107, 23 L. Ed. 819. The principle upon 
which the liability of the ship is based is that the pilot is the agent or 
servant of the owner of the ship. Petitioners, conceding this to be 
true, insist that this case cornes within the principle announced in 
Sturgis V. Boyer, 24 How. 110, 16 L- Ed. 591, in which Judge Clifïord, 
after stating cases in which both the tow and the tug, and those in. 
which. the tow alone, is liable, says : 
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"But whenever tlie tng, iinder the charge of lier own mastor and crew, and 
in the usual and ordinary course of such an employinent, undertakes to 
transport another vessel, whlch, for the time being, bas nelther her master nor 
[his] crew on board, from one point to another, over water where such acces- 
sory motive power is necessary, or usually employed, she must be held re- 
sponsible for tlie propor navigation of botli vessels ; and third persons suffer- 
Ing damage tlirough the fault of those in charge of the vessels must, under 
such circumstances, look to the tug, her master, or owners, for the recompense 
which they are entitled to claim for any injuries that vessels or cargo may re- 
ceive by such means. * * * Assuming that the tug is a suitable vessel, 
properly manned and equipped for the undertaking, so that no degree of nég- 
ligence can attach to the owners of the tow, on the ground that the motive 
power employed by theni was in an unseaworthy condition, and the tow, un- 
der the cii-cumstances supposed, is no more responsible for tlie conséquences 
of a collision tliaii so niuch freight, and it is not perceived that it can malie 
any différence in that behalf that a part, or even the whole, of the ofHcers and 
crew of the tow are on board, provided it clearly appears that the tug was a 
seaworthy vessel, properly manned and eciuipped for the enterprise, and from 
the nature of the undertaking. and in tho usual course of conducting it, the 
master and crew of the tow were not expected to participate in the navigation 
of the vessel, and were not guilty of any négligence or omission of duty by 
refraining from such participation." 

After stating the gênerai principle upon which vessels, and their 
owners, are liable for injuries sustained by the négligence of their 
agents, he says : 

"No such conséquences follow, however, wlien the person comniitting the 
fault does not in fact, or by implication of law, stand in the relation oï 
principal and agent, the injured party cannot bave his remedy against 
the colliding vessel. By employing a tug to transport their vessels from 
one point to another, the owners of the tow do not necessarily constitute the 
master and crew their agents in performing the service. They neither ap- 
point tlie master of the tug or ship the crew ; nor can they displace either 
the one or the otber." 

The tow, in that case, was relieved of liability for the collision be- 
cause, as said by Judge Clifford : 

"It clearly appears that those in charge of the steam tug had the exclusive 
control, direction, and management of both vessels, and that there was no évi- 
dence that the tug was not a suitable vessel to perform the service for 
which it was employed, that any one belonging to the ship participated in 
the navigation, or was négligent in any degree whatever in the premises." 

In Dutton v. The Express, 3 Clif. 462, Fed. Cas. No. 4,209, Judge 
Clifïord says : 

"Masters of vessels in tow * * * are bound to obey ail the proper or- 
ders of the master of tlie steam tug, as the chlef responsibility for the navi- 
gation of both vessels rosts upon that oflicer, and if the master of the tow 
refuses such obédience, or is guilty of négligence and carelessness, or want 
of due skill and judgment in the performance of his duties, the owners of the 
steam tug are not liable for the consetiuences to the owners of the tow, 
Somewhat différent rules apply in cases where the rights of third persons are 
involved." 

See The Margaret, 94 U. S. 494, 24 h. Ed. 146; Towing Co. v. 
Shenango, etc., 238 Fed. 480, 151 C. C. A. 416. 

In The John Fraser, 21 How. (62 U. S.) 184, 16 ly. Ed. 106, it ap- 
peared that the James Gray was at anchor in the port of Charleston, 
S. C, and the John Fraser was being towed into the harbor by the 



21C 247 FEDERAL EEPOETER 

General Clinch, when a collision occurred between the John Fraser 
and the James Gray. The owners of the latter libeled both the John 
Fraser and the General Clinch. The James Gray and General Clinch 
were found guilty of négligence. In regard to The John Fraser, Judge 
Taney says: 

"Aecording to the usage of trade at tliat port, she engaged a steamboat, 
well acquainted witli the harhor and its usages, to bring her hi. When fas- 
tened to the hawser, and iu tow, slie was controlled entirely by the steam tug, 
both as to her course and speed. The steamboat was not subject to the orders 
of the commander of the John Fraser, but was altogether under the control 
and direction of lier own commander for the time. * * * And as thls colli- 
sion was forced upon the John Fraser by the eontrolllng power and niisnian- 
agemeiit of the steam tug, and nerf, by any fault or misniauagemeut on lier 
part, she ought not to be auswerable for the conséquences." 

In The Clarita, 23 Wall. 1, 23 L. Ed. 146, after stating the gênerai 
rule fixing liability upon the ship, the same judge says: 

"Conséquences of the klnd, liowpver. do not follow when the person com- 
mitting the fault does not in fact, or by implication of law, stand In the re- 
lation of agent to the owners. Uiiless the owners, aud the person or persons 
in charge of the vessel, sustain in some way towards each other the relation 
of principal and agent, the injured party cannot hâve hls remedy against 
the coUiding vessel. By employiug a tug to transport their vessel from 
one place to another the owners of the tow do not necessarily constitute the 
raaster and crew of the tug their agents in performing the service, as they 
neither appoint the master of the tug, nor employ the crew, nor ean they 
displace either one or the other. Their contract for the service, even though 
it was negotiated with the master of the tug, Is, in légal contemplation, made 
with the owners of the vessel employed, and the master of the tug con- 
tinues to be the agent of the owners of bis own vessel, and they are respon- 
sible for his acts in navigation and management." 

In The Civilita, 103 U. S. 699, 26 I,. Ed. 599, both the ship and the 
tug were held liable for a collision. The reason given for holding 
the ship liable was : 

"Because her pi lot, wlio was In charge both of ship and tug, neglected to 
give the necessary directions to the tug," etc. 

In The Eugène F. Moran, 212 U. S. 466, 29 Sup. Ct. 339, 53 h. Ed. 
600, both tow and tug were found to be in fault. Judge Holmes, re- 
ferring to Sturgis v. Boyer, supra, says: 

"In that case it was held that a tug, having control of a vessel in tow, was 
solely responsible to a lighter upset by the vessel, through the fault of the 
tug alone. * * * We see no reason why the décision should not stand. No 
doubt the Action that a vessel niay be a wrongdoer, and may be held, al- 
though the owners are not personally responsible, on principles of agency, 
or otherwise, is earried further hère than in England. * * * Possibly the 
survival of the fiction has been helped by the convenient security that it 
furnishes, just as no doubt the responsibility of a master for a servant's 
torts, that he has done his best to prevent, has been helped by the feeling 
that it was désirable to hâve some one who was able to pay. * * * But, 
after ail, a fiction is not a satisfactory ground for taking one man's property 
to satisfy another man's wrong, and it should not be extended. There is a 
practical Une, and a différence in degree, between the case where the harui 
is done by the misinanagement of the offending vessel and that wliere it is 
doue by the misinanagement of another vessel to which the immédiate, but in- 
nocent, instrument of harm Is attached." 
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In The Maria Martin, 12 Wall. 31, 32, 20 h. Ed. 251, Judge Clif- 
ford after stating the priuciple announced in Sturgis v. Boyer, supra, 
says: 

"Where tlie oflifcrs and crew of the tow, as well as the ollicers and crew 
of the tug, yartK'ipate iu the navigation of the vessels, and a collision witli 
another vessel ensues, the tng alone, or the tow alone, or lioth joiiitly, may 
be liahle for the conséquences, according to the circinnstances, as the one or 
the other, or both .iointly, were either déficient in skiU or were culpably in- 
attentive or négligent in the performance of their dutits." 

In that case it was conceded that the tug was not in f ault. The con- 
troversy was between the two ships. 

In The Gallia (D. C.) 196 Fed. 509, it appeared that there was a 
pilot on the ship, but he gave no orders. The captain of the tug came 
on the ship and remained until the maneuver was completed. Judge 
Hough said that : 

"The mère présence of the pilot makcs no différence. * * • Eesponsibil- 
Ity and liabllity must dépend upon matters of substance, and not on mère 
form. If the pilot had really been in coiuniand, the ship would hâve been 
priinarily rosponsible, even though the proximate cause of the damage liad 
been the disobedience or incompétence of tug masters wlio were furnisliing 
the motive power. But this pilot was not in command and he was guilty o£ 
no per.sonal négligence. Therefore, the ship with whlch he Is idontlfied is ab- 
solvcd." 

The principle is applied by Judge Morris in The Margaret Thomas 
(D. C.) 183 Fed. 336. The schooner, in tow, was absolved, because the 
fault, resulting in damage to the libelant, was imputed to the tug. 

In the Ft. George, 183 Fed. 731, 106 C. C. A. 169 (C. C. A. 2d Cir.), 
the tug Smith, and the bark in tow, Ft. George, were libeled for dam- 
ages sustained by the Vim, caused by a collision with the bark. The 
tug had the bark in tow on the Delaware river. Because of taking her 
into shallow water, she sheered and refused to answer to her helm, 
thus colliding with the Vim, anchored near the center of the river. 
Judge Coxe says : 

"It is obvious that the expédition down the river could not hâve been taken 
under the .iolnt command of the m aster of the tug, and the pilot of the bark. 
There eau be no divided responsiliility in such cases. Conférence, discussion 
and agreement as to what course to pursue, when danger threatens, be- 
tween two vessels, Keparjited by a 70-fathom hawser, is oui of the question. 
Some one must be in command. We understand tlie rule to be, in tlie al)- 
sence of any agreement to the contrary, that, when the tug supplies the 
motive povtcr, she becomes the dominant niind and the tow- is required to 
follovv directions from the tug. * * * It is probable that no sane tug 
master would accept a service so conimanded ; but, if he had done so, it is 
more than likely that disaster would hâve oecurred much sooner than it did. 
* * * There was nothing to indicatc to those on the bark that there 
was any spécial danger to be encountered in passing the ridges. * * * 
For aught that appeared to the contrary, the bark was .lustifled in thinking 
that the tug felt herself fully able to cope with the situation, even if the 
bark '.sucked the botfom.' * * * Those on the bark had a rigbt to assume 
that tlie tug knew her own business iuid would pass the dredges safely." 

In The De Gama (D. C.) 140 Fed. 755, Judge Toulmin says: 
"The relation between the tng and tow, under the American décisions, un- 
der ordinary circumstances, is that of independent contractor, not that of 
principal and agent. In other words, the tug is not the servant or em- 



218 247 FEDERAL REPORTER 

ployé of the tow, and therefore the tow Is not responsible for the acts of 
the tug. I£ the tow collldes with soine vessel duriug the voyage, it is not 
liable for the damage caused thereby, unless some négligence contributing to 
the collision is proved against the tow, or unless the otlicers of the tow 
were directing the navigation." Hughes Admlralty, 58, 59. 

The judgment was reversed on appeal because the court differed 
with the District Judge about the f acts. 

In The Chicago (D. C.) 78 Fed. 819, Judge Brown says : 

"It does not appear that the captain, who was on the bridge of tlie Alvena, 
toolv any part in the responsibllity for her navigation. Though the naviga- 
tion was proeured for the Alvena, and was for her beueCt, and was with the 
aequiescence of her inaster, and thotigh the damage was doue by her, yet, 
under the existing décisions of the appellate courts in this t-ountry, as 
I understand them, I am not at liberty to hold the Alvena responsible." 

In The Express (D. C.) 46 Fed. 860, the Niagara was found to be 
in fault, together with the tug. Judge Brown says that her neghgent 
fault consisted in (1) unnecessarily going to the left-hand side of the 
East River channel ; (2) in not giving signais ; (3) for turning shortly 
before the collision; and in two of thèse négligent acts "the officers 
of the Niagara were active participants." 

Claimants insist that those in charge of the Cromwell were négligent 
in failing to take prompt and proper steps to correct the sheer and 
avoid the collision. There is some différence in the testimony in re- 
gard to the distance of the ship from the bridge at the time she took 
the sheer. E. A. Frink, principal assistant engineer of the Seaboard 
Air Lfine Railway Company, testifies that from the center of the bridge 
to the north end of the Cooper compress is 300 f eet, and from the same 
point to the shingle mill dock is 750 feet. Sanders puts the shingle 
mill at 600 feet from the bridge. The évidence tends to show that the 
ship took the sheer after her stern passed the shingle mill. Sellars 
says that when he got the order to stop towing he was in the draw; 
the hawser was 12 fathoms. Wicklen says that the ship was 50 or 60 
feet from the bridge, when the order was given to let go the anchor 
and put the wheel astern. Claimants' witnesses, on the bridge, give the 
same distance. Sellars says that he thinks that when she took the 
sheer her bow was about the end next to the bridge of Cooper's com- 
press ; he is not certain — was attending to the tug. Sanders says that 
he gave the order to starboard the wheel — 

"and we saw she was not going to come back again to take us on our port. 
We had shouted to hlni to go to port. We saw she was not going to come, and 
saw the only thlng to do was to go full speed ahead on the eugines astern, 
and drop the anchor and the tug cease puUing, which we did." 

This indicates that the order to starboard the wheel was given be- 
fore the other orders ; that some short time elapsed before the last or- 
ders were given. Claimants insist (1) that the order to starboard the 
wheel was wrong ; (2) that two anchors should hâve been let go ; and 
(3) that the engines should bave been put full speed f orward, instead of 
astern. Evidence was heard upon each of thèse contentions, disclos- 
ing, as usual, différences of opinion ; it is impossible to reconcile them. 

I am of the opinion that the weight of the évidence sustains the pro- 
priety of the course pursued, under the conditions existing at the time 
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the orders were given and obeyed. The weight of the évidence tends 
to show that the bow of the ship was, at the time, within 60 or 70 feet 
of the bridge. It is necessarily conjectural whether, if the engines had 
been put fui! speed ahead, she would hâve gone through the bridge 
safely. It is the same problem which is always presented, under such 
conditions — whether it is the part of wisdom to apply the brakes, or 
open tlie throttle; to tighten the rein, or drive aliead; to cross the 
track or stop. Men will, in each case, honestly hold différent opinions. 
The rule of law, prescribing the duty, and fixing the liabiHty, upon 
those upon whom the duty to act upon the "occasion sudden" or "in 
extremis" is settled; its application in given cases is not always easy. 
The rule of conduct is thus stated : 

"When a collision is ail at once seen to be suddenly Impending, a vessel 
may, lu the confusion and excitement of the moment, do something which 
contributes to the collision, or omit to do something by which the collision 
might be ayoidcd, and unless the emergency has been produced by her owu 
fault, or tlie act of omission aniounts to gross négligence, it is excu.sal)le. At 
such time, the hlghest possible degree of skill is not required, but ouly such 
caution and sliill as every one would be expected to exercise who took upon 
himself the cominand and navigation of a vessel." 7 Gyc. 307. 

I am of the opinion that, in the course pursued in this respect, San- 
ders was not négligent. He exercised his best judgment; there is no 
reason to think that, by going ahead, he would hâve gone through safe- 
ly. Claimants say that, if this be true, the steps to correct the sheer 
should hâve been taken before the ship was so near the bridge as to 
render them ineffectuai. Sellars is asked: 

"Under the circunistances that you savv at that time, when the vessel had 
sheered to starboard, just as you and the tug were in the draw, was that thé 
proper order to givo? A. Yes, sir." 

Capt. Dicksey is asked ; 

"Suppose a ship you had taken up there had taken a sheer somewhere be- 
tween 50 and 100 feet from the bridge, and the bow gone to starboard, and 
you wauted to stop her, would it not be good navigation to order let go the 
anchor, order the wheel to starboard, and order engines reversed? A. Yes, 
sir. I think that is about the only order that a cureful man would give 
after he found she took a sheer, because you can't break a sheer lu that 
short distance. I suppose that is the only proper thing to do." 

J. S. Williams says that, assuming that in approaching this draw, 
when the ship got within 100 feet of the draw, she took a sudden sheer 
to the starboard, he does not know of any other order that could be 
given; it was the proper order. When he came back upon the stand 
to make his testimony clear, he said : 

"I don't think that anything else could liave been done after the ship was 
within 100 feet of the bridge ; I want to go on record on that." 

Capt. Edgar Williams is asked, by claimants : 

"Assuming that the ship had steered to starl'oard, and that the anchor was 
not dropped until within 100 feet of the bridge, would that hâve been the 
proper place to bave throwu the starboard anchor overboard, and could It 
hâve swung the ship to port? A. That being the case, no more than 100 
feet, you couldu't give the ship sutiicient chain to deaden her headway." 
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It will be noted that the assumption is made the ship took the sheer 
100 feet below the bridge, and the answers are, with some care, confined 
to that hypothesis. Capt. Edgar Williams says that the anchor, let go 
at 100 feet below the bridge, after the sheer, wouîd not deaden her 
speed. He is then asked whether, if the ship had taken the sheer at the 
shingle mill, 750 feet below the bridge, and the orders were given and 
obeyed, they would hâve "righted the ship." He answers: "Yes; 
that would hâve canted your ship to port." Upon cross-examination 
he is asked whether, assuming that the sheer to starboard was taken at 
Cooper's wharf, within 100 feet of the bridge, what was the proper 
order to give? He answered: 

"That was rather close, but I would hâve sald let go both aneliors." "ïlie 
wheel is no good." 

The value of this testimony, as exculpating Sanders f rom the charge 
of négligence, is dépendent upon the position of the ship, with référence 
to the bridge, at the time she took the sheer. I am constrained to think 
that she was more than 100 feet from the bridge when she took the 
sheer. She was between the shingle mill and the wharf. 

I am unable to find that the tug, or those in charge of her, or the 
master of the ship, or any of her crew, were incompétent to discharge 
the duties imposed upon them. The questions which hâve given me 
most concern are whether Capt. Sanders took prompt and timely action 
to correct the sheer and bring the ship under control and thereby pre- 
vent the collision, and, if he did not, whether the Cromwell and her 
owners are Hable for such failure and the results proximately flowing 
from it. The décisions uniformly recognize and foUow as binding au- 
thority Sturgis v. Boyer, supra. Such apparent departure as an exam- 
ination of the cases discloses may be explained by référence to the 
variant facts. The principle upon which the décisions are founded is 
that the owner of the tug is not the agent of the ship, but an independ- 
ent conti"actor. The Cromwell was compelled to employ a tug to tow 
up the river. The owners of the tug were engaged in the business of 
towing ships up the river ; in doing so the tug, under the direction and 
control of Capt. Sanders, was engaged in her usual and ordinary course 
of employment ; there was a necessity for such accessory motive power. 
It was usually employed. The agent of the Cromwell, who was also 
the agent of the claimant Seaboard Railway Company, at Wilmington, 
employed the tug, agreeing to pay a fixed sum for the service. The 
owners of the tug, for the purpose of performing the service, selected 
the master and his assistants. The tug was a suitable vessel, properly 
equipped, and her master and assistant were compétent persons, licens- 
ed pilots and masters, with long expérience in the discharge of such 
duties, on the Cape Fear river and its northeast branch. They were 
familiar with the current, channel, depth, and location of the draw. 
The master, in accordance with the custom and well-recognized rules 
for towing ships of the size of the Cromwell, went upon her navigating 
bridge and took control of her navigation, leaving Captain Sellars a 
licensed pilot on the tug. AU of them understood that he was in con- 
trol of the ship, and that she and the tug were to be navigated in obedi- 
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ence to his orders. His was the dominating mind; Jae was, in the 
language of one of the witnesses, "in control of the movement." 

Claimants insist that the Cromwell was, at the time she took the 
sheer and of the collision, moving on her own steam, and theref ore not 
a "dead ship" in tow of the tng ; that the tug was only assisting-^steer- 
ing — the ship, and that her master and crew were in control of her 
navigation; that, if not entirely responsible for the collision, she par- 
ticipated in the négligent conduct of the master of the tug and is joint- 
ly liable. It is well settled that the immnnity from liability for the 
négligence of the tug is limited to cases where the ship, her master and 
crew, are free from fault, either in respect to any duty imposed upon 
them or participation with those in control of the ship and the tug. 
The Galatea, 92 U. S. 439, 23 L. Ed. 727, in which Judge ClifiEord 
says that owners of ships — 

"are mider obligation to emplos' a seaworthy steam tug as tlie accessory 
motive yower to their own sliip or craft ; and tlicy continue to be responsible 
for the négligence, omission of duty, or unskillfulness of the master and 
crew of their own vessel." 

It is further insisted that the captain of the Cromwell and his crew 
were on board the ship and participated in her navigation. In regard 
to the controverted question whether the Cromwell was moving on her 
own steam, and not being towed, I think that, upon the weight of the 
évidence and the reason of the thing, her engines, as they should hâve 
been, were fired; that they were used in moving out of the slip at 
Wilmington and starting up the river; that as she approached the 
bridge they were not working. She was being towed, for the purpose 
of being kept under the control of the tug, as she passed through the 
bridge. AU of the witnesses, and the natural évidence, indicate that 
she was moving on the hawser of the tug. The tug and the ship were 
manifestly under the control of Capt. Sanders ; ail persons connected 
with her, and with the tug, recognized their duty to obey his orders, 
and did so. It will be noted that, in the Civilita, supra, rehed upon 
by claimants, "the ship had on board a pilot, and the tug was subject 
to his orders," and "it is expressly f ound, as a fact, that the tug actual- 
ly received no orders from him." It was his failure to give orders 
which caused the collision. The tug was found to be also at fault, 
"and the ship, because her pilot, who was in charge both of ship and 
tug, neglected to give the necessary directions to the tug." 

In The Express, supra, the tow was held to be at fault with the tug, 
because her officers "actively participated in the spécifie acts of négli- 
gence." In The Clarita, supra, it is found that the master of the tug 
was in control ; the tow was exonerated. The conditions found in a 
very récent case, Great Lake Towing Co. v. Shenango, S. & S. Transp. 
Co., 238 Eed. 480, 151 C. C. A. 416 (C. C. A. 6th Cir.), présent the 
question in respect to the relative duties of the tow and the tug under 
conditions somewhat similar to those found hère. Judge HoUister 
says : 

"The Shenango was In charge of the tngs, ready to assist with her steam, 
if called on ♦ * * to do so. It was her duty to conform to, and promptly 
obey, the signais glven her [clting casesl. Adraitting that the Shenango 
would not l)e relleved of ail the responsibility atteuding a * * * prudent 
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master, conscious of a danger he mlght avert, even while being towed, yet 
there is nothing in the record to even suggest a fear on the part of those in 
ber ciiarge tliat lier stern was in danger of a collision vvith the breakwater." 

A decree exonerating the Shenango and fixing the liability for the 
collision was affirmed. I am nnable to find that the fact that the mas- 
ter and crew were on board the Cromwell and at the positions where 
their duty required that they could promptly respond to the order of 
Capt. Sanders was, of itself, such a participation in her navigation as 
to make them liable for his négligence, either in respect to the time 
or manner of giving such orders. The condition in which they were 
brings them within the language of Judge Clifïord in Sturgis v. Boyer, 
supra : 

"It Is not perceived that It can make any différence in that behalf that a 
part, or even the whole, of the ofRcers and crew of the tow are on board, 
provided it clearly appears that the tug was a seaworthy vessel, properly 
mauned and equlpped for the enterpriwe, and froin the nature of the un- 
dertaking, and the usual course of conducting it, the master and crew 
* * * were not expected to participate in the navigation of the vessel 
and were not guilty of any négligence or omission of duty, by refraining from. 
such participation." 

Measured by this standard, I am not able to find that the master, 
or any of the crew of the Cromwell were at fault. They promptly 
and correctly responded to the orders of Capt. Sanders, as it was their 
duty to do so. They were ignorant of the condition of the river, the 
depth of the water, or the current of the channel, as related to the lo- 
cation of the draw. Certainly they could not be called upon, under 
the circumstances, to anticipate danger, and take control of the ship 
and the tug out of the hands of Sanders ; any attempt on their part 
to hâve a divided control would hâve been wrong, fixing upon them 
liability for the resuit. The language of Judge Morris in The Mar- 
garet Thomas, supra, appropriately describes the situation hère and 
the measure of duty imposed upon the master of the Cromwell. He 
says : 

"It is possible that something of that kind mlght hâve been done, but It is 
not fair, in considering a case of this kind, to imagine what mlght hâve been 
done if everything could hâve been foreseen. This schooner was in charge 
of her captain and a licensed pilot. * * • If they saw a danger which 
they could avoid by puttlng the schooner's helm to port, they should hâve 
done so; but they must hâve a llttle time to see the danger and conslder It 
and act." 

After careful considération of the évidence and excellent briefs 
filed, I am brought to the conclusion that the Cromwell, and its own- 
ers, are not liable for the injury sustained by the collision with the 
bridge. A decree will be drawn in accordance with this conclusion. 
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MATHIESON et al. v. CRAVEN et al. 

(District Court, D. Delaware. June 16, 1917.) 

No. 271. 

1. Equitt <S=3H4 — SuiTS — Intervention. 

Intervenor and complainant, entitleU uuder the will of thelr grandfattier 
to separable, though precisely siniilar, elaims charged on real estate, joined 
In a bill in the fédéral court for enforcement of thelr elaims. In order 
that the bill mlght not fail for want of requisite dlversity of citizenship, 
It was ameuded by omltting intervenor. After the District Court had ren- 
dered an opinion that complainant was eutitled to euforcement of her lien, 
and it appeared that those of the défendants who were résidents of the 
State of whlch intervenor was a résident were unnecessary parties, inter- 
venor applied for leave to intervene ; the bill having been dismlssed as 
to such unnecessary défendants, llcld that, as complainant and inter- 
venor were entitled to precisely the same relief, the intervention should 
be allowed, as separate suits by them would hâve been Consolidated, and 
particularly as a sale of the lands for the enfoi'cement of complainant's 
lien only would hâve placed the purcliaser in so difficult a position that an 
advantageous sale would hâve been practically impossible ; it being 
questionable whether a sale would not hâve been subject to the lien of in- 
tervenor. 

2. Equity <s=382 — Lâches — Pendency of Légal Peoceedings. 

In such case, where intervenor consented to proceedings by complain- 
ant after the original bill was amended by omitting her as a complainant, 
though the évidence introduced at trial would neeessarily atïect her rights, 
intervenor's fallu re to file a bill in the state court, or by other means seeli 
to establish her claim before terminatiou of complainant's suit, did not 
amount to lâches, in view of the fact that she would be put to great alid 
unnecessary expenso ; évidence for and against lier clalm being offered 
and objected to by the parties as though she had been a complainant. 

3. Equity <S:=>114 — Practice — Intervention. 

Where, after decree for complainant, another was allowed to intervene 
as co-complalnant, an order. direeting tiiat ail évidence adduced in the 
cause prlor to intervention should stand and be read as évidence bearing 
on the existence and enforcealnlity of the claim of intervenor so far as per- 
tinent, is warranted ; défendants having had full opportunity to examine 
and cross-examine wltnesses, and adduce or oppose the introduction of 
documentary évidence, and it being iminaterial that some of the wltnesses, 
whose dépositions or testimony would be read under the order, are no 
longer living. 

4. Equity (Sx=>114 — Practice — Intervention. 

Where, after decree for complainant, another was allowed to inter- 
vene as co-complainant, the évidence, oral and documentary, touching 
points common to the elaims of complainant and intervenor, cannot be 
added to or affeeted by the introduction of further évidence after the in- 
tervention, for that would amount practically to a rehearlug, would 
croate confusion, lead to contrudictory fiudlngs ou the same subject, and 
encourage perjury. 

5. Equity <S=>114 — Suppression of Testimony — Rigiit to. 

Evidence relating to common elaims of complainant and Intervenor, 
who was allowed to intervene as eo-complainant after decree for com- 
plainant, which was taken under improper Insistence of counsel for de- 
fendant, when the case was referred to an examiner for the taking o£ 
évidence, may on return be suppressed. 

In Equity. Bill by Catharine P. Mathieson and another against 
Thomas J. Craven, executor and trustée under the will of Thomas Jami- 

^saFor otlier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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son, deceased, and others. After decree for complainants and dis- 
missal of the bill as to défendants Oliver V. Jamison and others, Vesta 
L,. Bastian and another pétition to intervene. Pétition granted, and 
decree for intervenors. 

See, also, 164 Fed. 471, 228 Ped. 345. 

Walter J. Willis, David T. Marvel, and Josiah Marvel, ail of Wil- 
mington, Del., for complainants. 

Alexander B. Cooper, of Wilmington, Del., for défendant Green. 

John F. Biggs and Armon D. Chaytor, Jr., both of Wilmington, Del., 
for défendant Biggs. 

Josiah O. Wolcott, of Wilmington, Del., for défendants Lofland. 

Thomas F. Bayard, John P. Nields, and Herbert H. Ward, ail of 
Wilmington, Del., for défendant Craven. 

BRADFORD, District Judge. [1] After this court reached the 
conclusion and rendered an opinion that under the amendcd bill and 
pleadings and the évidence Mrs. Mathieson was entitled to one-half 
of the sum of $16,000 charged upon the Capelle farm, the Jamison Cor- 
ner farm and the Homestead farm, on due application to the court 
the bill was dismissed as to nine of the défendants named therein, in- 
cluding Oliver V. Jamison, Laura Jamison, Clarence Jamison, Flor- 
ence Jamison and Helen Grebb, citizens of Pennsylvania, whose prés- 
ence as parties in the suit defeated the jurisdiction of the court so far 
as granting relief under the original bill to Mrs. Bastian was concern- 
ed, she and her husband being citizens of Pennsylvania. After the bill 
had been dismissed as to the parties défendant above referred to, on 
due application leave was granted to Mrs. Bastian and her husband 
to intervene as co-complainants with the Mathiesons. There were 
cogent reasons for the intervention. If it had not been allowed and 
the défendants should hâve failed voluntarily to pay the several 
amounts due to Mrs. Mathieson, and the three farms had been exposed 
to public sale under the decree of this court, bidders at the sale would 
hâve occupied a position so difficult and embarrassing as to render an 
advantageous sale of the property practically impossible. For in the 
case supposed, this suit not being a proceeding strictly in rem, it would 
hâve been gravely questionable whether the sale of the farms would 
not hâve been subject to whatever right, title or interest therein Mrs. 
Bastian possessed prior to such sale. A cloud on the title of the pur- 
chaser would hâve been created. The sale of the farms would nec- 
essarily hâve been either subject to the lien claim of Mrs. Bastian or 
free and discharged from it. In the former case, if the proceeds of 
sale of any one of the farms would not hâve sufficed to pay and satisfy 
the lien claim of Mrs. Mathieson against it, discrimination, coiitrary 
to the fundamental équitable principle of equality, would hâve resulted 
against her and in favor of Mrs. Bastian, as the farm so sold would 
hâve remained subject to the lien claim of the latter. And in order 
that Mrs. Mathieson and Mrs. Bastian should be placed on the plane 
of equality it would hâve been necessary that the latter should in 
some mode hâve been brought into the suit as a party and made sub- 
ject to the order and decree of the court. If, on the other hand, the 
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sale of the farms would hâve been free and discharged from the lien 
claim of Mrs. Bastian, there would hâve been serious embarrassment 
in case the lien claim of Mrs. Mathieson against any one of the farms 
amounted to more than one-half of the net proceeds of sale of that 
farm. For in order to détermine how much of such proceeds of sale 
should be applied to the lien claim of Mrs. Mathieson it would be neces- 
sary to ascertain the existence and extent of the lien claim of Mrs. 
Bastian, and to that end that the latter should in some mode appear in 
or be brought before the court. In any aspect of the case it was dé- 
sirable that Mrs. Bastian should intervene in the cause, not only for 
the protection of her own interests but that justice might be done to 
Mrs. Mathieson. A resort by Mrs. Bastian to a suit in a state court 
or a new suit in this court for the enforcement of her rights would 
hâve been dilatory, burdensome and embarrassing both for ]\Irs. Math- 
ieson and herself. Indeed, had the original bill in this case been filed 
by the Mathiesons alone, and had Mrs. Bastian at that tinie brought 
suit in this court, and had the necessary diversity of citizenship existed, 
it is highly probable that an order of consolidation would hâve been 
made and the two cases tried together. In Brinckerhofï v. Holland 
Trust Co. (C. C.) 146 Fed. 203, it was held by the circuit court for 
the southern district of New York that where a petitioner for leave 
to intervene allèges rights in the subject-matter of the suit which make 
him a proper party, and his intervention will not préjudice the rights 
of other parties but rather tend to facilitate the final détermination of 
the rights of ail of the parties, his pétition should be granted. Judge 
Coxe said : 

"That he [the petitioner] is a necessîiry party is not apparent but that he Is 
a proper parly is sufHcioutly elear. With the petitioner on the record ail the 
Interesteil parties are l)efore the court and a decree can be entered determlna- 
tive of the eutlre controversy. It is for the interest of ail concerned that flie 
questions still in dispute between the parties shall be decided in the pending 
suit; to commence a new suit \vill only protract lltigatlon and increase ex- 
pense." 

A fortiori it was proper to allow an intervention in the cause before 
this court. In disposing of the demurrer to the amended bill in this 
case the court used language (164 Fed. 471, 479, 481) not without appli- 
cation in this connection : 

"It appoars from the amended bill that Mrs. Bastian, as one of the cblldren 
of Edgar Jamison, is entitled, if entitled at ail, to precisely the same measurc- 
and kind of relief as Mrs. Mathieson. * * * It Is true that the ascertain- 
ment of what is due to Mrs. Mathieson Involves primarily an ascertainment 
of what is due to hotb Mrs. liastian and Mrs. Mathieson ; and it is also true, 
that, other things being equal, Mrs. Bastian should be a party in order that the 
défendants sliould not be compelled to aceount to her separately from Mrs. 
Bastian. * * * It is proper, also, to add that certain questions may or 
may not arise in this suit or certain proceedings hereafter be resorted to 
therein, the solution or effect of which may or may not tend to obviate the 
trouble to which it bas been suggested the executor, trustée or purchaser 
may be put, if the bill in its présent shape be maintained. It appears that 
Mrs. Bastian 'consents to the relief sought In this bill and to ail proceed- 
ings had and to ail orders or decrees made or tliat may be made by the 
court in this cause,' and further, that Mrs. Bastian originally jolned as a 
co-complainant in this case to recover the separable claim made by her. €u- 
der thèse circumstances it is possible, if not probable, that she may apply 

247 F.— 15 
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so to intervene in the suit as to resuit in a sale of tlie real estate discharged 
from any lien in her favor and free from cloud or incumbrunce on the title." 

[2] It has been strenuously contended on the part of the défend- 
ants that notwithstanding the intervention of Mrs. Bastian and her 
husband as parties complainant in this cause, no decree properly can 
be made in her favor by reason of alleged lâches on her part. This 
position is untenable. On the subject of lâches, this court has said in 
this cause on a former occasion (228 Fed. 345, 378) : 

"Lâches wlth respect to the bringinj? of suit Is unreasonable and inéquitable 
delay in proceeding for the enforcement of a demand or riglit viewed in the 
light of the circumstances of the particular case. Ko rlgid rule as to lapse 
of time is applicable. It is essentially an équitable défense, and doe.s not 
dépend, like the opération of a statute of limitations, upon the mère passage 
of time, but upon the equity or inequity of permitting the asserted claim or 
demand to be enforced." 

Tested by the above définition of lâches in connection with the bring- 
ing of suit I am unable to perceive that it attaches to Mrs. Bastian in 
the slightest degree. She and her husband were co-complainants in 
the bill as originally filed, and this court has held that there was no 
lâches on the part of the complainants prior to the institution of the 
suit. By amendment the Bastians were omitted from the bill, they 
being citizens of Pennsylvania, of which state some of the défendants 
Mrtre also citizens, in order that this court might retain jurisdiction 
of the cause by reason of diversity of citizenship. The amended bill 
statcd that: 

"The said Vesta L. Bastian consents to the relief sought in this bill and 
to ail proceedings had and to ail orders or decrees nuide or that may be made 
by the court in this cause." 

And on this point she testified : 

"Q. Mrs. Bastian, do you consent to the proceedings taken in this cause by 
your sister and her husband and without yourself belug a party? A. Yes, 
sir. Q. Do you consent to the further proceedings that may be taken in this 
cause, including such action, or decree, as the court may make thereon? A. 
Yes, sir." 

It is unquestionably true, as stated by the court in disposing of the 
demurrer : 

"Mrs. Mathieson certain! y had a right to sue in this court for the relief 
sought by her. It is equally certain that Mrs. Bastian did not hâve a right 
to sue as co-complainant for the relief sought by her, as jurisdiction would 
thereby be ousted. Mrs. Bastian, therefore, was dropped as a party," etc. 

Mrs. Bastian could not compel Mrs. Mathieson to consent to a 
dismissal of the bill as against those défendants between whom and 
Mrs. Bastian there was no diversity of citizenship, and indeed, until 
after the opinion of this court had been rendered on final hearing, 
when for the first time it became plain that those défendants were 
not necessary parties to the cause, it did not appear to Mrs. Mathieson 
or her counsel that the bill could with safety be dismissed as to 
such défendants. Mrs. Bastian having been dropped as a party in 
order that jurisdiction of the cause might not be defeated, did not 
display any négligent disregard of her rights and interest in the sub- 
ject-matter of the controversy. She did not become indiffèrent to 
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or abandon the assertion of such rights and interest. She was placed 
in a position of difficulty. It is true she might on being dropped as 
a party to this cause bave brought suit in the court of cbanceiy of 
Delaware for the enforcement of her Hen claim against the farms, 
or hâve proceeded in an independent suit in this court for the saine 
purpose. But the conduct of such suit, whether in the court of 
chancery or in this court, would bave involved either great and un- 
necessary expense, or as much delay in reaching a conclusion as does 
the intervention of Mrs. Bastian and her husband now under con- 
sidération. Had Mrs. Bastian in such independent suit delayed or 
caused to be delayed the final hearing until she could take advantage 
in her suit of the évidence adduced in this cause on points common 
to the claims of Mrs. Bastian and Mrs. Mathieson respectively, she 
would hâve incurred the péril of being charged with lâches in pro- 
ceeding for the enforcement of her rights, and in the same degree 
as she is now charged with in the matter of her intervention. On the 
other hand, if without so waiting to take advantage of évidence ad- 
duced in this cause on points common to both lien claims, Mrs. Bas- 
tian had proceeded to establish her claim in an independent suit, she 
would bave incurred much, and, I think, unnecessary expense in the 
production of proofs similar to and substantially the same as those 
now before this court. It is clear to a moral démonstration that 
Mrs. Bastian after being dropped as a party did not intend to abandon 
her rights under the will of Thomas Jamison. And it is equally clear 
that she did nothing calculated to induce the défendants, or any of 
them, to believe that she had such intention, or in any manner to 
préjudice them in the présentation of their défense. Not only did 
she disclose the fact that she felt an interest in the controversy be- 
fore this court by consenting to and agreeing to be bound by the pro- 
ceedings and decree therein, but Mrs. Mathieson's counsel who were 
equally her counsel in the bill as originally filed, and are now her 
counsel, examined witnesses and adduced évidence as well in her favor 
as in favor of Mrs. Mathieson, and in the same manner and to the 
same extent as if Mrs. Bastian had not been dropped as a party to the 
record. And equally the défendants examined witnesses and adduced 
évidence against her in the same manner and to the same extent as 
if she had continued a party of record. In view of the foregoing 
circumstances I do not perceive how Mrs. Bastian could bave adopted 
a wiser course or one better calculated to exclude any suspicion of 
lâches on her part with respect to the enforcement of her rights. 

[3] Mr. and Mrs. Bastian having been allowed to intervene in this 
cause as co-complainants, the court subsequently, on the application 
of their counsel, made an order providing as follows: 

"That ail the évidence adduced in said cause prior to the intervention of the 
said intei-venors shnll stand and be read as évidence bearing upon the exist- 
ence and enforceabillty of tlie alleged rights and claim of the intervenors, so 
far as pertinent thereto, and sliall be considered by the court in the détermi- 
nation of said rights and claim, subject to such objections to said évidence 
as were made during the présentation tliereof." 

One effect of this order was that ail évidence adduced in this cause 
prier to the intervention in proof or disproof of points common to the 
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alleged daims of Mrs. Mathieson and Mrs. Bastian sliould stand 
as évidence and the only évidence to be considered by the court on 
such common points. The défendants having had full opportunity 
to examine and cross-examine witnesses and to adduce or object to 
the introduction of documentary évidence on such common points, 
and having taken advantage of that opportunity, such évidence, oral 
and documentary, is admissible against them; and the intervenors 
having made application to the court that ail the évidence adduced 
in this cause by the complainants and défendants prior to the inter- 
vention should be read and considered by the court it has the sarae 
force as against the intervenors as it had against Mrs. Mathieson prior 
to the intervention. The propriety of a spécial order in a court of 
equity for the reading and considération of such évidence in favor of 
subséquent intervenors as against those who hâve had full opportu- 
nity to examine and cross-examine witnesses and adduce or oppose 
the introduction of documentary évidence is well settled; and it is 
immaterial that vifitnesses whose dépositions or testimony it is pro- 
posed to read are no longer living. 1 Greenl. on Ev. § 553 ; 3 Greenl. 
on Ev. § 341; 1 Dan. Ch. PI. & Pr. *869, *870; Dawson v. Smith's 
Will, 3 Houst. (Del.) 335; Wade v. King, 19 111. 301, 308; Evans 
V. Evans, 23 N. J. Eq. 180; 2 Wig. on Ev. §§ 1386, 1387; Leary 
V. United States, 224 U. S. 567, 576, 32 Sup. Ct. 599, 56 h. Ed. 889, 
Ann. Cas. 191 3D, 1029; Nevil v. Johnson, 2 Vern. 447; Williams 
V. Broadhead, 1 Sim. *1S1. 

[4] And it is sound doctrine that the évidence, oral and documen- 
tary, touching points common to the claims of the complainants and 
subséquent intervenors cannot be added to or afïected by the intro- 
duction of further évidence after the intervention, for the reason that 
the introduction of such further évidence would practically amount 
to a rehearing of the case on such points, already determined on full 
considération, and the further reason that its introduction would tend 
to create confusion, lead to contradictory findings on the same points, 
encourage perjury and defeat the due administration of justice. To 
permit the défendants after intervention to go into évidence touching 
points common to the claims of Mrs. Bastian and Mrs. Mathieson re- 
spectively and covered by the évidence in this case adduced before 
the intervention would be as objectionable, and for the same rea- 
sons, as to permit the plaintiff in a cross-bill, filed after pub- 
lication in the original cause, to go into évidence touching points 
covered by the évidence so published. According to the settled chan- 
cery practice, subject to certain exceptions not pertinent hère, this 
can not be done. In Field v. Schieiïelin, 7 Johns. Ch. (N. Y.) *251, 
11 Am. Dec. 441, Chancellor Kent said: 

"It is a well established rule, that a cross blU miist be brought before pub- 
lication has passed in the flrst cause, unless the plaintiff in the cross bill go to 
a hearing on the dépositions already published. Eep. temp. Ilnch, 103 ; 
Wyat's P. II. 85; Cooper's PI. 87; 1 Johns. Ch. Rep. *64. The ob.iect of 
Ihe rule is to prevent tlie danger of perjury. It is founded in sound poli- 
cy, and in a just sensé and decp knowledge of the séductions of interest, 
and the force and infkience of the passions. * » * ïiie court wlU some- 
tiuies at the hearing, and in its discrétion, direct a cross bill ; but tlii.s 
is wlieu It appears that the suit is iusutiicieut to bring before the court the 
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rights of ail tlie parties, and tlie matters iiecessnry to a full and just déter- 
mination of the cause. Mltf. l'I. 77. And thèse instances wliich I hâve 
mentioned, are the utmost lensth to which the court lias gone in the admis- 
sion of cross bllls ; they niust be brouKlit before publication, and testimouy 
takeu in them afterwards cannot be used, unless where some new matter of 
défense, as a release, arises after the cause is at issue, or the case appears, at 
the hearlng, too imperfect to reach and settle the rights of ail the parties. 
It Is too late, after publication, to introduce new and further testlmony to 
the matter in issue, by the contrlvance of a cross blll. It would be dolng. In 
an indirect way, per obllquum, what is forbldden to be done dlrectly. * * * 
It is inflnitely Important to the due administration of .iustice, that the rules of 
évidence should be stable, and not made to yleld to the convenience, or eveii 
hardshlp, of a particular case. If a cross blll could be filed in such a stage 
of the cause as is presented in this case, an;! to enable the party to make a 
fuller defence, 'by puttlng in issue and establlshing the matters aforesaid, 
(and whlch were the matters in issue in the original cause.) and such other 
matters as lie might be advised to establish,'' fne practice of the court would 
be broken- up ; lltigation would become oppressive, vexatious, and intermi- 
nable ; the door wo\ild 1)0 opened for fabricat<'d testimony to supply defects, 
and remove the pressure upon the case; and arbitrary discrétion would be 
substltuted for establlshed rules." 

In the above case there was an application for a rehearing, as there 
was in the case now pending, and also for leave to file a cross bill, and 
both were denied. Touching the rehearing sought the court said : 

"If the Chancellor is satistled that the cause lias been exhausted by argu- 
ment, and If lie has given to the case tlie best examlnatlon in his power, and 
has arrlved to a conclusion which satlsfies hls judgnient, I see iio propriety, 
nor use, iior justice, in granting a rehearing. Lord Thurlow once refused to 
grant it; and I thlnk that this case, under ail Its circumstances, is one In 
which the discussion should be closed in this court, and the défendant put to 
hls regular constltutional remedy, by appeal." 

To allow the défendants to go into further évidence as to matters in 
issue common to both claims, and testified to before the intervention, 
would essentially involve a rehearing of this cause, which, under the 
circumstances, would be both improper and unjustifiable. 

The order above quoted, however, does not hâve the efifect of pre- 
cluding either the intervenors or the défendants from adducing évi- 
dence not touching points common to the claims of the intervenors and 
their co-complainants but relating to points personal to the intervenors 
and not aflfecting their co-complainants. 

[5] After the intervention the issue raised by the intervening péti- 
tion and pleadings were referred to an examiner for the taking of évi- 
dence germane thereto, who took and returned certain évidence ad- 
duced by the intervenors and défendants respectively. Some of the 
évidence so returned was on objection suppressed by this court as hav- 
ing been taken under improper insistence of the counsel for the de- 
fendants. See Scott V. Paschall, 12 Sim. *550; Paschall v. Scott, 1 
Phillips, *110. The évidence so suppressed related to points strictly 
common to the claims of Mrs. Mathieson and Mrs. Bastian respec- 
tively, touching which the défendants had prior to the intervention 
made an exhaustive examination of witnesses and documentary évi- 
dence. This cause came to a final hearing on the évidence taken there- 
in prior to the intervention and on the évidence taken and returned by 
the examiner other than that suppressed by the court as above men- 
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tioned. The lien claim of Mrs. Bastian is in ail respects as strongly 
supported as was the lien claim of Mrs. Mathieson, and consequently 
there must be a decree in favor of both of them, declaring that they 
are each entitled in equal shares to the sum of $16,000 which, under 
the will of Thomas Jamison and by virtue of proceedings had pur- 
suant to it became chargeable against and a lien upon the said three 
farms in the shares and proportions set forth in the opinion of this 
court filed iii this cause November 8, 1915 (228 Fed. 345, 387), to- 
gether with interest thereon at the rate of six per cent, per annum 
from May 1, 1886, the date of the death of their father, Edgar Jami- 
son; and further, that one equal third part of the total costs in this 
cause to be taxed by the clerk shall be paid by the défendant Eliza 
C. Green, one other equal third part thereof by the défendants Law- 
rence Lofland and Martha Lofland, and the remaining equal third 
part thereof by the défendant John F. Biggs ; and further, that unless 
within sixty days next following the date of the decree to be entered 
pursuant to this opinion the défendants Eliza C. Green, Lawrence 
Lofland and Martha Lofland, and John F. Biggs, respectively, own- 
ing or claiming to own the said three farms, shall pay or cause to 
be paid to Mrs. Mathieson and Mrs. Bastian, respectively, in equal 
shares the aggregate sums of money including principal and interest, 
chargeable against and a lien upon the said farms respectively, to- 
gether with interest upon said aggregate sums at the rate aforesaid 
from and after the date of said decree until payment, and shall pay 
to the clerk costs accrued up to the time of such payment, in the parts 
and proportions aforesaid, the three farms or such of them with re- 
spect to which the défendants or défendant so owning or claiming to 
own the same shall hâve omitted to make or cause to be made such 
payment or payments, shall be exposed to sale and sold after such 
notice, by such person, in such manner and on such terms and con- 
ditions as shall be provided in the said decree, for the purpose of 
paying and satisfying ail or any part of the aggregate sum or sums 
hereby declared to be chargeable against and a lien upon the said farms 
and due and payable to the said Mrs. Mathieson and Mrs. Bastian', 
or either of them, remaining unpaid, together with costs as aforesaid, 
and interest at the rate of six per cent, per annum from and after the 
date of said decree; and further, that the proceeds of sale shall be 
applied and distributed as shall be directed in the said decree ; and 
further, that the court shall retain jurisdiction of this cause and the 
right to make from time to time such further orders and decrees there- 
in as may be necessary to effectuate its object and as to justice shall 
appertain. 

A decree will be entered in accordance with this opinion. 
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FOX FILM CORP. v. CITY OF CHICAGO et al. 
(Dishict Court, N. D. Illinois. August 31, 1917.) 

1. Injunction i®=>77(1) — Authoriïy of Court of Equity — Issuance of In- 

JCjNCTIOS. 

Where the refusai of a nnuiicipal officer to grant the permit, required 
as a prerequislte for the exhibition of a movlng picture, amounts in law 
to an abuse of discrétion, whereby property rlghts are or will be In- 
juriously aflCected, a court of equity has jurisdiction to eujoin sucli 
officer from refuslng the permit. 

2. TaiEATEHS AND SllOWS ©=5l — MOVING PiCTDRES RiGHT OF EXHIBITION. 

The natural right of every nian wlio has a moving picture film Is to 
oxhiblt It : but for the good of soclety the right of exhibition may be 
denied, where it woiild be violath'e of laws or ordlnanees. 

3. Tjieaters .^nd Shows i©=5l — Moving Pictures — Exhibition — Refusai of 

Pf.r.mit. 

Under a municipal ordinance, providlng that permlts for the exhibition 
of moving pictures shall not be granted, if the picture be Immoral or 
obscène, or portrays any rlotous, disorderly, or other unlawful scènes, or 
has a tendency to disturb the public peace, a permit to exhiblt a moving 
picture film, which contains scènes of torture that may be terrlfying and 
horrifying, cannot be denied; the picture not being one falling within 
those prohlblted by the ordinance. 

4. WoKDs AND Phrases — "Abuse of Discrétion." 

"Abuse of discrétion" does not necessarlly mean willful Intent to do 
harm, or actual exercise of the discrétion with vvlllful intent to violate 
the law ; and svu'h abuse is presumed where an officer, having discrétion, 
acts whoUy outsble of the law, notwithstandlng there is no évidence of 
an intent to so act. 

[Ed. Note. — For otber définitions, see Words and Phrases, First and 
Second Séries, Abuse of Discrétion.] 

In Equit)'. Suit by the Fox Film Corporation, a corporation, against 
tlie City of Chicago and others. Preliminary injunction issued. 

Charles P. Schwartz, of Chicago, 111., for plaintifï. 
Léon Hornstein, of Chicago, 111., for défendants. 

ALSCHULER, Circuit Judge. [1,4] I conclude from this présen- 
tation that this court has jurisdiction in a case where the refusai 
of the permit amounts in law to an abuse of discrétion of the officer 
with whom discrétion is vested, and whereby property rights are or will 
be injuriously afifected. In this case of diversity of citizenship of the 
parties, this court would hâve jurisdiction generally. By an abuse of 
discrétion is not necessarily meant a willful intent to do harm, or an 
actual exercise of the discrétion with willful intent ta violate the law, 
which in this case is the ordinance. Where the officer, having the dis- 
crétion, appears from what is before the court to hâve acted whoUy 
outside of the law, the abuse of discrétion would be presumed, not- 
withstandlng there may be nothing before the court from which to 
infer any deliberate intent to act outside of the law ; and hère, beyond 
the gênerai assertion of conclusions made in the bill, there is utterly 
no showing that would impeach the motives of the chief of police and 
his assistant in the refusai to grant this permit, and I will assume for 

<g=>Foi othei cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the purposes of this case that there has been in tlie regular and usual 
way a refusai to grant this permit, that is, the gênerai permit which 
was refused. 

[2] It seems to me that this entire matter must be determined from 
the ordinances, which require the permit as a prerequisite for the 
exhibiting of a picture. I need not repeat the ordinance, but section 
1627 undertakes to lay down the conditions under which a permit may 
be refused. The natural right of every man who has a picture film 
is to exhibit it. But, for the good of society, we recognize the right to 
require that an inspection and examination be made, and to refuse the 
exhibition where the tendency would be violative of laws or ordinances. 

[3] Now, section 1627 of the ordinance undertakes to specify those 
conditions under which the ofïicer, to whom the film is by ordinance 
required to be exhibited for the purpose of obtaining a permit, may re- 
fuse it. The officer would bave no discrétion to refuse a permit for 
causes which are not set out in section 1627, which is in fact the source 
of his power to refuse such permit. The ordinance provides that per- 
mits shall not be granted, if the picture is immoral or obscène, or 
portrays any riotous, disorderly, or other unlawful scènes, or has a 
tendency to disturb the public peace. 

The second deputy, Mr. Funkhouser, has very frankly, fully, and 
presumably fairly stated in his affidavit, which has been filed, what he 
found with référence to this film. If he had found that it was immoral, 
that it was obscène or otherwise objectionable imder the ordinance, I 
should be very slow to disturb his conclusion upon that proposi- 
tion. I would not feel that it was the function of the court to substi- 
tute its judgment for the judgment of the functionary created by 
law to pass thereon ; but yet I may, in making that statement, be ac- 
cording to him a larger power and a greater conclusiveness of his 
finding than is warranted by law; but, if he had so found, I would, 
as at présent advised, be very slow to disturb this finding, in the 
absence of évidence that arbitrarily, fraudulently, or corruptly, or 
with absolute want of reason, he had refused a permit. But he frank- 
ly says that the motion picture film is not of a character which would 
be regarded as immoral or obscène or otherwise objectionable under 
said ordinance, if exhibited to adults only. That conclusion he sup- 
olements by Stating more fully in his affidavit the nature of the pic- 
ture. While he concludes that it would be objectionable Under the 
ordinance if it were exhibited to children under the âge of 21 years, 
yet he does not stop with that. He states wherein the impropriety 
exists, and very frankly points out what are the facts from which he 
concludes that as to children it does violate the ordinance. 

From a perusal of his affidavit I find and conclude there is nothing 
that he stated there which, under the ordinance, would be considered 
immoral, obscène, or unlawful, or otherwise objectionable, but that 
the objection consists wholly in the horrifying nature of the tortures 
which are portrayed as inflicted upon the hero of the play, ar ' his ul- 
timate shooting by a firing squad. Now, I do not believe that from 
his own portrayal of the play, on his own depicting in his affidavit 
of the facts, upon which he bases his conclusion, his action is widiin 
the authority of the ordinance. 
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The amendatory ordinance of July 2, 1914, is peculiar. It proceeds 
upon the assumption that the picture has been foiind to be immoral, 
obscène, or otherwise objectionable, as described in section 1627; but, 
notwithstanding that, it empowers the chief of police to issue the per- 
mit for the exhibition of that picture, however immoral or objection- 
able it may be, provided only that those under 21 years of âge are 
excluded from plays of the exhibition. Now, this fmding, therefore, 
that it is not immoral or obscène, or otherwise objectionable under the 
ordinance as to adults, seems to me of itself would place the picture in 
the category of those which do not corne within the prohibition of 
section 1627; but it is not hère necessary, and I do not undertake to 
construe the a.mendatory ordinance. The mère fact that scènes of tor- 
ture as described in Mr. Funkhouser's affidavit may be terrifying and 
horrifying does not bring the film within the purview of section 1627, 
which authorizes a permit to be ref used only under the enumerated con- 
ditions of that section. In this view I need say nothing of the 20-odd 
affidavits of persons, sonie of whom happen to be known to the court, 
and some of them not known to the court, to the effect that the picture 
is not objectionable, that it is moral, and does not corne within the ob- 
jections enumerated in section 1627, aside from the statements of 
something over 100 persons who give it approval. 

I do not know how far the court, in passing upon a preliminary 
motion of this kind, can rely on a mère statement, not made in the form 
of affidavits, and I do not consider them in passing upon this motion 
for preliminary injunction. I am satisfied, from the showing hère, 
that the statement made in the affidavit is a truthful and sincère state- 
ment of Mr. Funkhouser, and on the facts of which as there stated he 
recommended refusai of the permit, and that accordingly the chief of 
police ref used the permit upon grounds whoUy outside of those enu- 
merated in the ordinance, as grounds on which alone there is any 
power or right to refuse the permit. 

Under thèse circumstances, I believe the preliminary injunction 
prayed for should be granted. 



GIVENS V. WIGIIT et al. 
(District Court, N. D. Texas, Ft. Wortli Division. January 4, 1918.) 

No. 770. 
1. Eemoval of Causes <S=33 — Diversity of Ciïizensiiip— Fédérai, Employ- 

ERS' DlABILITY AcT. 

Eroployers' Llability Act April 22, 1908, c. 149, § 6, 35 Stat. 66, as ameiid- 
ed by Act Aprll 5, 1910, e. 143, § 1, 36 Stat. 291 (Comi). St. 1916, § 8602), 
déclares that no case arlslng under the act and brought in any .state court 
of compétent jurisdictlon sl)all be removed to any court o£ the United 
States, while Judiclal Code Act March 3, 1911, c. 231, § 28, 36 Stat. 1094 
(Co:np. St. 1916, § 1010), after providing for removal of causes, déclares 
that no case arising under the fédéral lilinployers' Dlabillty Act shall be 
removed to any court of the United States. IJeld, that cases arising un- 
der the Emijloyers' Liahllity Act are not removable, even though there 
be diversity of citizenship between the parties. 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Removal oi- Causes ®=»3 — Ground of Removai/— Pétition. 

In determlnlng wliether plalntiff's cause was one arislng iincler tha 
Employers' Liabllity Act, and hence not subjeet to removal on ground of 
diversity of cltizenship, the fédéral court can look only to plalutifï's pé- 
tition. 

3. RBatovAL OF Causes "©=3 — Ground op Removai^— Actions Arisino Undb» 

Fédéral Employers' Liability Act. 

The admlnistratrix of a rallroad employé sued to recover damages for 
hls death, praylng recovery of damages under the Employers' Liabllity 
Act in case It should be determined that défendants and deceased were 
engaged In Interstate commerce at the tlme of the injury, but undér the 
State statutes of Texas in case the évidence falled to show that fact. 
Eeld, that as the pétition, wbich was In the alternative, set forth two 
grounds of recovery, one under the state statutes which was removable, 
and the other under the fédéral Employers' Liabllity Act, whlch was not 
removable, the jolnder of the cause of action whlch was removable waived 
the prohibition against removal in the Ldabllity Act; both causés of ac- 
tion belng cognizable in the fédéral courts. 

Action by Mrs. Nora Givens, administratrix, against Pearl Wight 
and J. L. Lancaster, as receivers of the Texas & Pacific Railway Com- 
pany, begun in state court and removed by défendants to the fédéral 
court. On motion to remand. Motion overruled. 

Randell & Randell, of Sherman, Tex., for plaintiff. 

H. C. Shropshire, of Weatherf ord, Tex., for défendants. 

SMITH, District Judge. This action was commenced in the dis- 
trict court of Palo Pinto county, Tex. By timely pétition and bond 
filed by défendants it was removed to this court, and plaintiff now 
moves to remand, "on the ground and for the cause that this cause was 
improperly removed from said state court to this court, and that this 
court is without jurisdiction to hear and détermine the same." The 
défendants base their right of removal on an allégation of diversity of 
citizenship, which allégation is not controverted. 

[ 1 ] The suit is against the défendants, as receivers of the Texas & 
Pacific Railway Company, to recover damages for the death of plain- 
tiff's intestate, W. W. Givens, whose death is alleged to hâve resulted 
from Personal injuries received by him through the négligence of the 
défendants and their servants, while he was in the employ of the de- 
fendants, and while he was operating a train on said railway as a loco- 
motive engineer ; and plaintiff contends that, notwithstanding diversi- 
ty of citizenship, the case is not removable, because it arose under the 
Employers' Liability Act (as amended by Act April 5, 1910, 36 Stat. 
291, c. 143). Section 6 of said act, as amended, provides : 

"No case arislng under this act and brought in any state court of compétent 
jurisdiction shall be removed to any court of the United States." 

And section 28 (chapter 3, "District Court, Removal of Causes") of 
the Judicial Code of the United States (Act March 3, 1911, c. 231, 36 
Stat. 1094), after providing for removal of causes, says : 

"Provirded, that no case arislng under an act entitled 'An act relatlng to 
the liability of- common carriers by rallroad to their employés in certain 
cases,' approved April twenty-second, nlneteen hundred and eight, or any 

^ssFor other cases see s&me toplc & KBY-NUMBEiR in ail Key-Numbered Digests & Indexes 
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amendmcnt fheroto, and Tirouglit in any stnte court of compétent jui-isdiction, 
shall be removed to any court of the United States.", 

Construing thèse statutory provisions, it has been held in a number 
of cases that, as they are all-embracing in their language and specify 
no exceptions, cases arising under said Employers' L,iability Act are 
not removable, even though they be cases of diverse citizenship. St. 
J. & G. I. Ry. Co. V. Moore, 243 U. S. 311, 37 Sup. Ct. 278, 61 L. 
Ed. 741 ; Southern Ry. Co. v. Lloyd, 239 U. S. 4-96, 36 Sup. Ct. 210, 60 
L. Ed. 402; Southern Ry. Co. v. Leslie, 238 U. S. 599, 35 Sup. Ct. 
844, 59 h. Ed. 1478; Teel v. C. & O. Ry., 204 Fed. 918, 123 C. C. A. 
240, 47 E. R. A. (N. S.) 21 ; McChesney v. Illinois Central Ry. Co. 
(D. C.) 197 Fed. 85 ; Uhrich v. New York, N. H. & H. R. Co. (D. 
C.) 193 Fed. 768 ; Lee v. Toledo, St. L- & W. Ry. Co. (D. C.) 193 Fed. 
685; Strauser v. Chicago, B. & Q. Ry. Co. (D. C.) 193 Fed. 293; 
Symond v. St. L. & S. E. Ry. Co. (C. C.) 192 Fed. 353 ; Hulac v. Chi- 
cago & N. W. Ry. Co. (D. C.) 194 Fed. 747. Now, if this case falls 
within the foregoing well-settled rule — that is, if it is one arising ex- 
clusively under the Employers' Liability Act — it should be remanded. 

[2,3] We must look alone to the plaintifï's pétition to détermine 
this question. That pleading, after describing the manner of the in- 
testate's death and imputing same to the négligence of défendants and 
their servants, makes the f ollovv'ing allégations : 

"Plaintiff charges that the mnniug of said train, and especlally train No. 
4, upon wbich deceased was engineer, was then and there for the transporta- 
tioii of pasfsengers and goods in Interstate commerce, in whicli défendants 
and deceased were tlien and there engaged at tlie tlme of deeeased's injuries 
and deatli; and plaiutifC sues under au act of the United States Congress en- 
titled 'An act relating to tlie lial)illty of comuiou carriers by railroad to tlieir 
employés in certain cases,' approved A])ril 22, l'.)08, and tlie amendments 
thereto, for the exclusive beneflt of the wife of the deceased, Nora Givens ; 
and if plaintiff is mistalveu as to défendants and deceased being engaged in 
Interstate commerce at the tinie of his injuries and death, then plaintiff sues 
under the laws of the state of Texas for the sole and exclusive beneflt of 
the surviving wife of deceased, the said Nora Givens, and Mrs. Bettie Givens, 
the surviving mother of deceased." 

Thus it will be seen that plaintiff bases her right to recover upon 
the Employers' Liability Act if the évidence shall disclose that de- 
fendants and deceased vk^ere engaged in interstate commerce at the 
time of the injury, but upon the statute of the state of Texas if the 
évidence fails to so show. The pétition is double in its nature — sets 
forth in the alternative two différent grounds of recovery, one based 
upon a fédéral statute, and not removable, and the other based upon 
a statute of the state of Texas, and removable. In other words, the 
plaintiff's pétition substantially contains two counts, and, although they 
relate to the same transaction, they nevertheless set up two dift'erent 
causes of action, and, had they been set up in two separate cases, 
one would bave been removable and the other not. 

Therefore the question arises: Does the joining of a nonremovable 
cause of action in a state court with one that is removable prevent 
the removal of the latter? This question is answered in the négative 
in the f ollowing cases : Fias v. Illinois Central Ry. Co. (D. C.) 229 
Fed. 319; Strother v. Union Pacific Ry. Co. (D. C.) 220 Fed. 731; 
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Sharkey v. Port Blakely Mill Co. (C. C.) 92 Fed. 425. In the case 
of Strother v. Union Pacific Ry. Co. Judge Van Valkenburgh uses the 
following reasoning, in which I fully concur: 

"It rests witli the plaintift' to détermine whether he shall state a cause of 
action solely under the Employers' Liabillty Act, and therefore incapable of 
belng removed, or whether he inay unité with it, in the alternative, a cause 
of action that may be reninved. If he adopts the latter course, does he not 
subject himself to the exercise of ail the rlghts whkh a défendant may legiti- 
mately clalm? Beyond question both causes of action are cognizable In the 
fédéral court, whether originally brought there or removed by consent. The 
provision against removal is a privilège granted to the plaintiff, which he 
may waive. If a cause of action containing ail the éléments of removabllity 
be joined with a count stating a cause of action not originally cog- 
nizable in the fédéral court, nevertheless the défendant may remove the 
former cause of action, and this will curry the entire case with it. Sharkey 
V. Port Blakely Mill Oo. [0. C] 92 Fed. 425. The défendant cannot be shorn 
of his right to remove the former action hecause of such a joinder, and inas- 
much as the plaintift should and has joined in one pétition ail causes of ac- 
tion arising out of the same transaction, the removal should not, and does 
not, hâve the effect of splitting such causes, retaining one in the fédéral 
court, and remitting the other to the state court. I do not think the prohi- 
bition against removal contained in the fédéral act is of greater force than 
the déniai in the Judiciiiry Act ot <iie i-igii' fo bring a suit, otherwise cog- 
nizable in a fédéral court, in a spécifie jurisdletion. It is conceded that the 
latter inhibition may be waived, and so equally may the former." 

I am of the opinion that this entire case as presented by the plain- 
titï's pétition is properly removed to this court, and therefore the mo- 
tion to remand is overruled. 



THE ALLANWILDE. 

(District Court, D. New Jersey. November 27, 1917.) 

Shipping <g=»ùl — Breacu op Cuarteb — Effect of Wab Embaroo. 

A sailing vessel was chartered to carry a cargo to a French port by a 
charter party, re(iuiring prepayment of the freight and providing that 
"freight earned retained and irrévocable, vessel lost or not lost,'' the 
voyage was commenced, but the vessel was conipelled by stress of weather 
to seek a port of refuge, and returned to New ïork, from which she 
sailed. After such return the Fédéral Exports Administrative Board 
placed an embargo on shipments by sailing vessels going through the 
war zone, which prevented a resumptlon of the voyage at that time. The 
owner compelled the charterer to unload the cargo, but refused to refund 
the freight paid. Held, that such action was a breach of the charter; 
that the rlghts of the parties were the same as though the voyage had 
not been commenced ; that the freight was not earned, because the cargo 
was not forwarded, nor had the ship been lost ; that under the charter 
the owner was bound to either forward the cargo or refund the freight 
money; and that, having elected to abandon the voyage and not to trau- 
ship the cargo, it was equitably liable in damages to the amount of the 
freight paid. 

In Admiralty. Suit by the Vacuum Oil Company against the sclioon- 
er Allanwilde ; the Allanwilde Transport Corporation, claimant. De- 
cree for hbelant. 

(gssFoi other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 



THE ALLAN WILDE 237 

Barry, Wainwright, Thatcher & Symmers, of New York City (John 
C. Prizer, of New York City, of counsel), for libelant. 

Duncan & Mount, of New York City (O. D.'Duncan and Courtland 
Palmer, both of New York City, of counsel), for claimant. 

RELLSTAB, District Judge. The same reasons — i. e., inability to 
bond the vessel and the need of putting it into service as soon as possi- 
ble — that prompted me to hear this case ont of its turn impel me now, 
at the close of the argument, to décide it. I am mindful that whatever 
décision this court may make, or whatever may be the final décision on 
review, one, if not both, of the parties will suffer loss. The charter 
party entered into was a légal contract, and under it the shipowner was 
obligated to transport the cargo to a port in France, subject to such ex- 
ceptions and exemptions as the charter mentioned and which the mari- 
time law annexes to such a contract. 

The AUanwilde — a sailing vessel — began the voyage, but, under the 
stress of a heavy gale, was compelled to seek a port of refuge. It re- 
turned to New York, the port from which it started. The retum 
■was justified, and neither the vessel nor the owner can be charged with 
fault in that respect. Between the dates of leaving and returning to 
the port of New York, the Exports Administrative Board — a fédéral 
agency — promulgated a rule which, while it continued in force, pre- 
vented this vessel from resuming the voyage. This rule is as follows : 

"The Exports Administrative Board, in accordance with requests made 
by the United States Shipping Board and by the Navy Department, has in- 
Btructed the Director of the Bureau of Export Licenses not to grant licenses 
for any proposed shipments by sailing vessels going through the war zone. 
It Is, of course, obvions that steamers can navlgate the war zone with less dan- 
ger than slow-sailing craft, and sailing ships, if used in safer waters, would 
to an extent release steam vessels now used in such waters. The attention 
of shippers is therefore called to the fact that clearance will be refused sailing 
vessels destined to proceed through the war zone, regardless of the fact that 
the goods themselves may hâve already been licensed. Licenses will be grant- 
ed in the future for shipments to European countries only on condition that 
the goods are to be shipped by some vessel other than a sailing vessel. The 
board will revoke licenses covering goods to be shipped through the war zone, 
if any shippers attenipt to ship them by sailing vessel." 

This governmental act did not abrogate the charter party, but it 
•did prevent an immédiate exécution of it. Under the terms of the 
charter party the shipper had prepaid the f reight. The shipowner, find- 
ing itself so restrained, concluded to abandon the voyage. It notified 
the shipper to unload the cargo, and that upon a failure to do so it 
would unload and store the same at the shipper's expense. It also 
refused to return the freight money, claiming that it had earned it 
under the f ollowing provisions of the charter party : 

"Freight to be prepaid net on signing bllls of ladlng in TJ. S. gold or 
équivalent, free of discount, commission, or Insurance. Freight earned re- 
tained and irrévocable, vessel lost or not lost." 

The libelant, under protest, unloaded the cargo and filed this libel, 
alleging a breach of the charter party and claiming damages by reason 
thereof. 

The failure to proceed with the carriage of the cargo was not due 
lo any fault of the shipowner, but to vis major. Such an interférence 
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was not guàrded against in the contract, and may be said to hâve 
been unanticipated. The return of the vessel to the port of departure 
did not absolve the shipowner from carrying out the charter party. 
As to that obhgation, it was the same as if the vessel had never left 
its dock. The government's embargo was not directed against car- 
goes of the kind covered by this charter party, but against sailing ves- 
sels entering particular waters known as the "'war zone." In my 
judgment, the reciprocal rights and obligations of the parties at the time 
of the government's embargo are to be determined as if the vessel had 
never started on its voyage. The embargo did not prevent a tran- 
shipment of the cargo, or prevent the shipowner retaining the cargo 
awaiting a lifting of the restriction. 

In such circumstances the shipowner, it seems to me, was bound to- 
either so retain or tranship the cargo. It did neither, but, for the pur- 
pose of having the use of its vessel in the waters not covered by the 
government's embargo, it ordered the shipper, as already noted, to 
remove the goods and retained the freight money as earned. 

In my judgment, the shipowner's failure to do either, and its forced 
return of the cargo, and refusai to give up the freight money, consti- 
tuted a breach of maritime duty. The clause, "freight earned retained 
and irrévocable, vessel lost or not lost," cannot mean that prepaid 
freight is earned the moment it is paid, regardless of any forwarding 
of the cargo. The vessel was not lost, and no forwarding of the 
cargo had taken place. It is conceded that, if the embargo had taken 
efïect before the vessel had started on the voyage which proved to be 
futile, and the shipowner had insisted that the cargo should be retaken 
by the shipper, the freight money would hâve had to be returned. 

To my mind, the fact that a futile attempt had been made to forward 
the cargo gave the shipowner no greater rights when its later attempts 
to make a new start were frustrated by the government's embargo. 
To absolve itself at that time of ail obligations to forward the cargo, 
mediately or immediately, in order to hâve the use of the vessel for 
other purposes, it should at least hâve returned the freight money 
which had been paid as compensation fc'r its transportation. Such a 
return and the sharing of the losses incurred in conséquence of the 
embargo is deemed équitable. In such circumstances, the shipowner 
loses the expense of loading the vessel, its use until unloaded, and the 
opportunity to earn the freight money under the charter party, and the 
shipper loses the expense of unloading and the benefit of the lesser 
freight rate secured by said contract. To permit the shipowner to re- 
tain the freight money, after insisting on the shipper retaking his car- 
go, would, to my mind, be highly inéquitable. Not only would the 
shipper be denied the benefits which it would hâve derived, had the ship- 
owner carried out the charter party, but it would also hâve to pay for 
services agreed to be performed by the shipowner, but not rendered; 
while the shipowner would, in addition to retaining the unearned 
freight money, hâve the commercial use of its vessel during the very 
period it was chartered for the shipper's use. The embargo in such 
a case, instead of being a détriment, would be a decided benefit — a 
véritable windfall — for the shipowner. So inéquitable would this re- 
suit be that a court controlled by équitable principles should not be a 
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party to its consummation, unless constrained by strict law. No such 
law has been brought to my notice. 

The libelant, in my judgment, is entitled to a decree for a return 
of the freight money, but nothing more. The record shows that the 
libelant was put to some expense in unloading the cargo from the 
Allanwilde, and that in shipping this cargo in a vessel that may en- 
ter the war zone a freight almost double that paid to the shipowner 
in this case will hâve to be paid ; but thèse expansés and larger freight 
rates' are such as, in a balancing of the equities and apportioning of 
the losses incident to the en forcement of the embargo, should be 
borne by the shipper on a return to it of the freight money. 

The record does not disclose that the shipowner, after returning to 
the port of departure, was put to any expense in caring for the cargo, 
as distinguished from that resulting to it from caring for the vessel. 
If there are any such expenses, and counsel cannot agrée upon the 
amount thereof, a référence will be made to ascertain them. Other- 
wise, a final decree in the usual form may be entered in favor of the 
libelant for the sum of $49,745.50, the amount of the freight money 
prepaid as aforesaid. 



L'NITED STATES v. WELSH. 
(District Court, S. D. New York. December 27, 1917.) 

1. Ckiminal Law (S=^395 — Fédéral Offioers — Wiio are. 

Where a custom house guard requested a private détective to act for 
liim during his temporary absence, and the détective searched accused 
and found tliat lie was unlawfully bringing into ttie United States a let- 
ter, the détective niiist, in a proseeution against accused, be treated as 
a United States oOicer pro hac vice. 

2; CBKriNAL Law <g=395 — Unlawful Searcii — Effect. 

Though Const. Amends. 4, 5, déclare that the right of the people to be 
seeure in their persons, houses, papers, and effects against unreasonable 
searches and scizures shall not be violated, and that no person shall be 
eompelled in any criminal case to be a wltness against himself, yet 
where défendant, unlawfully bringing into the United States a letter, was 
seizcd and the letter tukeu from his pwson by oue actlng for an otticer 
of the United States, the letter may be used against him in a criminal 
proseeution therefor ; for, the gist of the offense being the bringing of the 
letter into the United States, défendant does not come within the protec- 
tion of the constitutlonal provisions. 

Thomas Welsh was indicted for bringing into the United States a 
letter, and he moves to quash the indictment, and for return of the 
letter. Motions denied. 

Martin Conboy, of New York City, for petitioner. 
Francis G. Caffey, U. S. Atty., and James W. Osborne, Second Asst. 
U. S. Atty., both of New York City. 

AUGUSTUS N. HAND, District Judge. The défendant, a seaman 
on board the steamship Celtic, was going ashore when a détective 
named McGinnis, employed by the steamship company, asked him if he 

®=»Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Iiad any letters on his person. He replied that he had not. Thereupon 
McGinnis searched him, felt papers in his right liip pocket, and asked 
him to show the papers. Welsh then took a letter out of his pocket and 
delivered it to McGinnis, but immediately thereafter seized it, tore it 
in two, and threw it on the ground. McGinnis picked it up and dehver- 
ed it to one Martin, the customs guafd. It was eventually turned ovet 
by the Treasury Department to the District Attorney, and upon it the 
défendant was indicted for unlawfully bringing in the letter. The 
défendant moves for the return of the letter on the ground that the 
seizure was contrary to the Fourth and Fifth Aniendments of the 
Constitution. 

[1] His counsel argues that under the cases of Weeks v. United 
States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 191 5 B, 
834, Ann. Cas. 1915C, 1177, and Flagg v. United States, 233 Fed. 481, 
147 C. C. A. 367, the évidence thus procured could not be used against 
the défendant. I do not think the government can rest upon the propo- 
sition that it was not liable for the acts ol McGinnis, because he was a 
private détective. Martin, the custom house guard, appears to hâve 
asked him to act for him while he was temporarily absent, and in the 
search he must be regarded as a government officiai pro hac vice. 

[2] But, assuming this to be the fact, the cases quoted do not apply 
to the présent situation. They only go so far as to hold that private 
books and papers cannot be seized and used as incriminating évidence. 
The corpus delicti itself bas not, I think, been held incapable of dé- 
tention and production to estabHsh the crime. If the défendant is 
right, testimony of a witness of a murder, though furnishing the only 
évidence, would be excluded, and the corpse could not be presented be- 
fore the coroner's jury, if the witness discovered the murder by rushing 
into a house without a search warrant, where he heard cries of distress. 
Hère the letter is in no real sensé the property of the défendant, but 
is the very unlawful thing imported contrary to the statute. 

I think the District Attorney is right in urging that any one could 
arrest the person carrying it, who was thus committing a telony in his 
présence. To be sure, the man making the arrest did not know that a 
felony was being committed. He took the risk of civil and perhaps 
criminal actions for assault and battery if his suspicions turned out to 
be without foundation; but in this case it appears on the tace of dic 
indictment, and from the évidence adduced, that the suspicions werc 
well founded, and the défendant was engaged in the commission of a 
felony. The constitutional safeguards against self-incrimination do not 
prevent the arrest of men engaged in the commission of crimes, or the 
seizure of property whereby the crime is being effected. 

The motion for the return of the letter must be denied. 
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BANK OF RACLAND v. HUDSON. 

In re RAGLAND BRICK CO. 

(Circuit Court of Appcals, Flfth Circuit. Jauuary 7, 1018.) 

No. 3155. 

1. BANKRUPTCY ©=3461 — CONTHOVEKSIES — APl'EAL. 

An aiipeill from an order .sustalnins tlie pétition for pnrniisslon to re- 
move brick nianufactured in tlie ])lant ol' bankrupt l).v its lessee, whicli 
was opi>o.sed by a bank. which niade advauces under a c'ontract witli 
the bankrupt and its lessee, falls witliin Bankruptcy Act July 1, 180S, c. 
541, § 24a, 30 Stat. 553, allowing appeals in controvevsiet^ in bankruptcy, 
the tlme for perfection of which is six months, instead of sectioçi 25a, 
requirlng appeals in bankruptcy proceedinss to be tak'en witliin ten days 
after rendition of the .indûment or order ap])ealcd from ; it appearing 
that the petitioner claimed the brick by bill of sale, and the décision in- 
volved the construction of the contract entered into between the Bank, 
the bankrupt, and its lessee. 

2, CoKTRACTs <S=5l94 — Construction — Lien. 

The bankrupt, which had owned and operated a brick plant, having de- 
naised its plant, entered into a contract wlth a bank, whereby the bank 
agreed to ninke advances to the lessee to enable it to manufacture brick. 
The contract further provided that the hank sliould hâve a lien on ail 
brick manufactured during each montli, but authoriz<Hl the bankrupt to 
sell the brick manufactured eacli nionth, and to niake monthly settle- 
ments. lleUl. that one who pnrchased the biick manufactured in the 
months preceding the month in which the lessee ceased opérations is 
entitled to such brick as against the bank, even thougli the brick manu- 
factured during the last month in which the lessee ahnnd<nied opérations 
was Insiifflclent in value to repay advances niade during that nionth; 
It'heing obvions that, as tlie bank conteniplated regular monthly dis- 
posai of the product, its lien for ad\-ances in any month could not ex- 
tend back to brick already released. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

In the matter of the bankruptcy of the Ragland Brick Company, in 
which R. M. Hudson intervened, petitioning for permission to ship cer- 
tain bricks and for order that the trustée show cause. The Bank of 
Ragland also intervened, praying dismissal of the pétition. An order 
of the référée in favor of the petitioner having been upheld by the Dis- 
trict Court, the Bank of Raghmd appeals. Affirmed. 

This was an appeal from an order of tlie District Court for the Southern 
District of Georgia, alflrming an order made by the référée in bankruptcy 
upon the intervention of appellee, R. M. Hudson, claiming a fund representing 
the proceeds of the sale of certain brick, which had been delivered to and sold 
by the appellee under a stipulation betwe(!n liim, the appellant, and the 
trustée in bankruptcy. The api)ellant and appellee each claimed tltle to the 
brick — the former by virtue of a chattel mortgage agreemeut, executed on 
Novemher 11, 1913, by the bankrupt, one N. AV. Qnillin, its lessee, and the 
appellant; the latter tiy virtue of a sale agreement and hills of sale executed 
to it by the bankrupt. Tlie référée determined appellee's title to be superlor, 
and the District Judge aflirmed bis conclusion, and from tlie order of the 
District Court this appeal is taken, 

ïhe facts, so far as necessary to be stated for a proper considération of 
the merits of the case, are as foliows: 

(gssFor other cases see same toplc & KEY-NUMUER in ail Key-Numbered Dlgests & Indexes 
247 F.— 16 
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The Eaglaiid Brick Company, a corporation of Blbb roiinty, Ga., was nd- 
Judged a baukrupt on April 21, 1915. In due course, W. E. Martin, ,Tr., was 
eleeted trustée. The company ovrned and had been operatiug a brick plant at 
Ragland, in the state of Alabama. lu October, 1913, It leased Us plant to N. 
W. Quillln for a period of six months. The lease was subsequently renewed 
for an additionnl period of six months. The plant was operatpd by the lessee 
until sonie time In August 1914, when the lessee ceased to manufacture brick. 
At that tiuie there was on the yard a large number of brick ; several kilns of 
t)rick in process of manufacture, but had not been burned. Tiiis was the 
situation at the time the trustée took charge in Jlay, 1915. In addition to 
the brick, the Ijankrupt couipany ovvned considérable real estate and efiuip- 
ment, whieh after numerous efforts of the trustée hâve been sold for the sum 
of $7,500. Oontracts were niade by the brick eonipany — one with Quillin, 
who was to manufacture brick and sell the output to the brick company ; 
the second with Quillin and the Bank of Eagland, under which the bank was 
to advance to Quillin moneys to be used In the payment of pay rolls and otlier 
expenses in manufacturing brick, and the brieli comijany was to release its 
claim on the briciî diu-ing tlie process of manufacture, and to pay to the banii 
a sum sufflclent to discharge the indebtedness due the bank by Quillin when 
the brick had been mauufactured and placed on the yard; and the third 
contract was with B. M. Hudson, by which the brick company sold to Hudson 
the output of the plant for the sum of .^IS a thousand for No. 1 paving brick, 
payment to be made monthly. At the time of bankruptcy, Hudson had paid 
for more brick than were stacl.-e<l on the yard for delivery to him, and 
Quillin was indebtcd to the bank in the sum of $3,000, with interest from 
September 20, 1914. ïhe bank claimed titie to the brick in process of manu- 
facture and to 300,000 of tlie brick on the yards, or a sufficient number thereof 
to pay its indebtedness. R. M. Hudson was permitted by tiie référée to take 
possession of the brick on the yards, npon giving a bond to protect the bank 
in case the latter's claim slionld be lield to be suporior to Hudson's claim. 
The brick in process of manufacture hâve been sold, and of the proceeds 
$417.07 were turued ovcr to the bank, and the proceeds of other brick, amount- 
ing to $1,000. hâve been paid to the bank, leasing a balance iiow due the bank 
of $2,034.&4. 

The contract between the Raglnud Brick Company, N. W. Quillin, and 
the Banlc of Ragland, entered into on November 11, 1913, provided in sub- 
stance tliat Quillin should proceed at once witli the manufacture of paving 
I)rlck, and manufacture and nlace on the yards 300,000 No. 1 paving brick; 
that as soon as 300,000 briclv were so placed the Ragland Briclc Company 
should pay to the Bauk of Ragland $3,000, to be ajiplied on the indebtedness 
due by Quillln, lessee, to the bank for moneys advanced to him by the bank 
to pay labor and other expenses of Quillin in the manufacture of brick; that 
in the meantime, and until 300,000 bricl< were manufactured, the brick 
company released to the bank its claim on the briclv in the jjrocess of manu- 
facture ; that this course of dealing was to be repeated monthly ; that 
Quillin was to keep at ail finies as near as possible 400,000 brick in process 
of manufacture, and as near as possible 300,000 No. 1 paving brick stacked on 
the yards ; and that the ioan to Quillin should at no time exceed $3,000. On 
the occasion of each monthly settlement, title to the No. 1 paving brick manu- 
factured during the previous month pnssed out of Quillin, the lessee, and 
the brick l)ecame the property of the Eagland Brick Company, and there- 
after the latter made a bill of sale to Hudson under the contract with Hudson, 
and they thus became Hudson's property. The Bank of Ragland was dealing 
with Quillln as lessee, but had knowledge of the fact that the Eagland Brick 
Company was selling its output of No. 1 brick to some one. 

The contract of November 11, 1913, Is as follows: 
"The State of Alabama, St. Clair County: 

"Know ail men by thèse présents, that whereas, the undersigned, Eagland 
Brick Company, a corporation, by Its président, Jesse H. Hall, and by au- 
thority of the board of directors, and N. W. Quillin, in hls own proper per- 
son, and the Bank of Eagland, a corporation, by its président, W. T. Brown, 
and by authorlty of its board of directors, hâve this day and by thèse présents 
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entered Into this contract, and on the considération and mutual promises 
and covenants hereinatter contained and set forth, to wit: 

"On October 20, 1913, tlie Raglaud Brick Company leased to N. W. Quillin 
for a period of six montlis its brick plant situated and located in the town o£ 
Ragland, in said state and county, including ail of its real and personal 
property pertaining to the manufacture and sliipments of brick, and placed 
the said N. W. Quillin in possession of same, with ail the rights and privi- 
lèges connected therewith, except the réservations hereinafter named and 
set forth. The said N. W. Quillin is to proceed at once with the manufacture 
of paviug brick at said plant, said paving brick to corne up and to be subject 
to the standard spécifications and tests of tlie various Southern cities. The 
said N. W. Quillin is to manufacture and phute on the yard of the brick plant 
not less than three hundred thousand (.100,000) of No. 1 pavers of the quallty 
and such as will stand the test named above. Immediately when three hundred 
thousand No. 1 paving brick bave been placed on the yard, the Eagland 
Brick Company covenants and agrées to pay to the Bank of Ragland the 
sum of three thousand (.$3,000) dollars for the account of the said N. AV. 
Quillin, this fund to be applied to any indebtedness that may be owing to 
the said Bank of Ragland by the said N. W. Quillin. Until the manufactur- 
Ing and placing on the yard of the three hundred thousand brick named 
above, the Ragland Brick Company hereby transfers to the Bank of Ragland 
its lien and title in said brick to secure the said Bank of Ragland for any 
advance made to the said N. W. Quillin, while the brick are beiug manufac- 
tured and placed on the yard. 

"During the i)eriod covered by said lease, the said Ragland Brick Com- 
pany releases i to the Bank of Ragland its lien and title on ail brick in procès» 
of manufacture, and on the 20th of each month the said Ragland Brick 
Company agrées to pay to the said Bank of Ragland nine ($9) dollars per 
thousand for ail No. 1 paviug brick shipped or stacked on tlie yard during 
the preceding month, and this arrangement to continue and be repeated during 
the six months covered by said lease, and the Kaglaud Brick Company binds 
Itself, its successors and assigns, to the faithful performance of their part 
of the contract. 

"In case three hundred thousand (300,000) brick of No. 1 paving quality 
should not tie placed on the yards, the said N. W. Quillin binds hlraself to 
deposit with the Bank of Raglaud the différence betwcen the value of the 
No. 1 paving brick so piled, figured at $9 per thousand, and the total amount 
of money advaneed to tlie said N. W. Quillin by the said Bank of Ragland. 

"After the first lot of 300,000 No. 1 paving brick hâve been manufactured 
and placed on the yard, the said N. W. Quillin shall continue to carry on the 
business of making paving brick at said plant during the period covered by 
the said lease between the said N. W. (JuHlin and the said Ragland Brick 
Company, and the title and lien mentkmed above shall automatically cover 
and attach to ail brick in the process of manufacture, or that may be manu- 
factured, shipped, or piled on the yard, and the said N. W. Quillin agrées to 
bind hlmself to keep as near as possible at ail tlmes not less than four hun- 
dred thousand (400,000) brick in the process of manufacture, and as near as 
possible three hundred thousand (300,000) No. 1 pavers on the yard, and the 
title to ail brick in process of manufacture shall be and vest in the said Bank 
of Ragland to the right of the bank, and in the event that said N. W. Quillia 
should fail to comply with his contract with the said Bank of Ragland the said 
Bank of Ragland will hâve the right to complète the process of manufacture 
of said brick, and the said Ragland Brick Company agrées to carry out its 
contract; and in this event the Ragland Brick Company agrées to carry out 
with the Bank of Itagland its contract with N. W. Quillin, and pay to the 
Bank of Ragland ail moneys earned under said contract between the said N. 
W. Quillin and the said Ragland Brick Company. 

"The subséquent advancements to be made by said bank to the said N. W. 
Quillin under the terms of this agreement e^ery t\s'o weeks for pay day, and 
then not to exceed at any tlme the equity of said N. W. Quillin in said brick, 
viz. ,f9 per thousand, f. o. b. cars or stacked on the yard; that if the said î\. 
W. Quillin shall fail or refuse to comply with his part of the agreement, or 
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the renewal thereof, for or on aceonnt of any money received by liim from 
said Bank of Rasland, then the sald Bank of Ragland shall hâve the right 
to take possession and control of the property, and the llaghind Brick Com- 
pany will pay to tlie Bank of Ragland, for ail brick delivered to them, tîie 
same as they hâve agreed to pay to the sald N. W. Quillin, and from the 
proceeds arlsing from such sale of brick by the Bank of Ragland to tlio 
Ragland Brick Company the Bank of Ragland will apply same to the payment 
of any and ail sums of money which may be due suid Bank of Ragland by 
the said N. W. Quillin ; and the remainder, if any, arising from such sale, will 
be paid to the said N. W. Quillin. The said N. W. Quillin is to make daily 
reports to the sald Ragland Brick Company of brick raanufactured and will 
make weekly reports to the said Ragland Brick Company and to the Bank 
•of Ragland of ail paving brick finished and shipped, or placed on the yard 
ready for shipment, and also the number of brick in process of manufacture or 
making, and which, under the terms of this agreement, are subject to the 
lien of said Bank of Ragland. 

"The parties to this agreement mutuall,y bind themselves to pay each other 
any damages which either one of them may sustain by reason of their failure 
to comply with the terms of this agreement. 

"It is further understood and agreed tliat is [if] at the end of six months 
from October 20, 1913, the said N. W. Quillin desires to renew this contract 
with the Bank of Ragland for another six months, he shall hâve the right 
to do se, under the terms of this agreement, provirted the said N. W. (}uillin 
is not in default under this contract. It is further understood and agreed 
between the parties hereto that if on the termination of this contract, or ou ter- 
mination of any renewal thereof, the said N. W. Quillin is or shall be in- 
debted in any sum whatever to the said Bank of Ragland on account of any 
money advanced him or loaned him for pay roU, or used to pay expenses of 
the manufacture of brick, the Ragland Brick Company guarantees the pay- 
ment to the bank of any and ail amounts due by the said Ragland Brick 
Company to the said N. W. Quillin, and the said N. W. Quillin hereby assents 
and directs the said Ragland Brick Company to pay to the sald Bank of 
Ragland any amount which may be due him at the tirae of such default. 

"It is further understood and agreed by ail parties that at no tinie the 
bank's loan will exceed more than three thousand (^.3,000) dollars, and that 
at ail times there must be on yard and in process of manufacture brick ot 
the quality as above described and agreed upon to cover any amount that 
might be due the Bank of Ragland any time. 

"A copy of such lease of date of October 20, 1913, between the Ragland 
Brick Company and the said N. W. Quillin is hereto attached and made sub- 
ject to ail modifications and changes contained in this contract and agree- 
ment. 

"In witness whereof, the Ragland Brick Company, by its président, and 
under its corporate seal, bas hereto atiixed its corporate name ; the Bank of 
Ragland, by its président, bas hereto aflixecl its corporate name and seal ; 
and the sald N. W. Quillin bas hereto afflxed hls name on this llth day of 
Kovember, 1913. Ragland Brick Oompanv, 

"[Signed] J. H. Hall, Président. 

"The Bank of Ragland, 
"[Signed] Watt T. Brown, Président. 
"ISigued] N. W. Quillin." 

T. B. Higdon, of Atlanta, Ga., for appellant. 

Aldiiie Chambers, of Atlanta, Ga., Louis G. Smith, of Maçon, Ga., 
and M. F. Goldstein, of Atlanta, Ga., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). [1] 
A motion to dismiss the appeal was submitted at the time of the sub- 
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mission on the merits. It was based upon the fact that the appeal 
was not taken witliin ten days from the date of the order appealed 
from, the contention being that it was an order allowing or rejecting 
a daim under section 25a of the Bankrupt Act. We hold, in conformi- 
ty with our décisions in tlie case of Wuerpel v. Commercial Germania 
Trust & Savings Company, 238 Fed. 269, 151 C. C. A. 285, following 
the case of Hewit v. Berlin Machine Works, 194 U. S. 296-299, 24 
Sup. Ct. 690, 48 L. Ed. 986, that the appeal was not taken under 
section 25a, but from an order in a controversy arising in bankruptcy 
proceedings from a court of bankruptcy under section 24a, and that 
the time for perfecting the appeal was six months from the date of the 
order appealed from. In view of the circumstances under which the 
delay in filing the transcript of the record hère is shown to hâve 
occurred, we are not disposed to dismiss the appeal for this cause. 
The motion to dismiss is overruled. 

[2] The décision of the case, as we see it, is controlled by the con- 
struction of the contract between the bankrupt, the Ragland Brick 
Company, the Bank of Ragland, the appellant, and N. W. Quillin, the 
lessee of the bankrupt of the brickyard at which the brick involved 
were made, and which was executed November 11, 1913, and which 
is set out in the statement of facts. Appellant contends that this con- 
tract gave it a lien on ail brick in the possession of the bankrupt or its 
lessee, and stored on the brickyard, whensoever made. Appcllee con- 
tends that the bank's lien covered brick in process of manufacture and 
such as were made and shipped during each month of the lease, only 
until the amount advanced by the bank to the lessee for the making of 
each month's output had been repaid it, and then ceased. It was con- 
ceded that the part of the fund in controversy arose from the sale of 
brick made prior to the last month's opération of the plant, for the ad- 
vances on which the bank had been paid. The bank received the 
amount representing ail brick sold that were made from advances 
made^by it for the last month's opération, but not enough brick were 
made and sold during the last month's opération to reimburse the bank 
for the amount advanced the bankrupt's lessee during that month, and 
it seeks to collect the balance of its advances by going back to brick 
that had been made in previous months but still remained on the 
yard when bankruptcy intervened. Thèse brick were covered by 
appellee's bills of sale, executed under his agreement with the bank- 
rupt to purchase the monthly output of the bankrupt, which it, in- 
turn, had bought from its lessee. The question of the respective priori- 
ty of right of the appellee under his bills of sale, and of the appel- 
lant under its mortgage agreement, dépends upon whether appel- 
lant retained any lien on brick made and stacked on the bank- 
rupt's yard after the appellant bank had received its current monthly 
advances to the bankrupt out of the current monthly output of brick. 

It appears from the record that the bankrupt and its lessee were 
unable to finance the current opérations of the brickyard and had no 
security to offer for that purpose, other than the brick made out of 
the îunds advanced for the cost of their making. Each month's 
expenses must be paid out of each month's output. Howevcr, the 
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monthly expenses had to be met before returns on brick made could' 
be received. It was therefore necessary for some one to finance the op- 
érations by advancing during the month the pay roll and expense of 
making the brick made during that month. This the appellant bank 
agreed to do, taking as security for such advances a lien by way of 
chattel mortgage on the brick in process of manufacture, for the 
making of which the money was advanced, and while stacked on the 
yard and until sold. In this financial condition of the bankrupt, it was 
equally necessary for the bankrupt and its lessee to be assured of dis- 
posing of its output by sale, as soon as ready for shipment, so that it 
could currently reimburse the appellant bank its advances. To ac- 
complish this feature, the bankrupt's lessee sold its output for the 
period of the lease to the bankrupt, which, in turn, resold it to the 
appellee for the same period, with the understanding conformed to in 
practice that bills of sale should be executed for each month's output, 
and paid for by appellee, out of the proceeds of which payments the 
bank was to be and was monthly reimbursed its advances. While the 
appellant may not hâve known with whom the bankrupt had this 
arrangement, we hâve no doubt it knew that such an arrangement ex- 
isted ; otherwise, it would hâve been unwilling to enter into such an 
agreement with the bankrupt and its lessee, which otherwise would 
hâve been impossible of fulfillment by the bankrupt. Looking at the 
situation of the parties, and the necessity of leaving the current output 
of the bankrupt free for its disposition after manufacture, in order 
to make a workable arrangement for the opération and financing of 
the business of the bankrupt, we conclude that the appellant bank must 
hâve contemplated rétention of its lien only until each month's pro- 
duction was sold, and until it was reimbursed out of the proceeds 
of the sale for the advances it had made on the faith of that month's 
production. Under this arrangement the appellee took the risk aris- 
ing from a failure on the part of the bankrupt to pay the appellant's 
monthly advances from the purchase price of the brick appellee paid 
the bankrupt. If this was donc, the lien of the appellant bank on the 
brick was released. Appellant took the risk of a failure on the part 
of the bankrupt's lessee to produce enough brick in any one month to 
repay it the advances it had made during that month. The taking of 
this risk by appellant was necessary to the conduct of the business, 
since, if the lien of appellant continued after the brick were made and 
the advances of appellant repaid, the bankrupt's power to dispose 
of them would hâve been taken away by the continuance of the lien, 
and its ability to repay the bank would hâve ceased. The arrangement 
contemplated a contemporaneous payment of the bank's advances from 
the proceeds of the sale of the brick, and a cessation of the bank's lien. 
Otherwise, the agreement would hâve been unworkable, or would hâve 
worked a fraud on appellee, if unaware of the existence or continu- 
ance of appellant's lien. The contract should not be construed to hâve 
such an effect, unless the language imperatively demands it. Its pro- 
visions are far from being clear. We think, however, they may fairly 
be construed as providing for the security of the bank by giving it a 
lien on each month's output for each month's advances, a lien which 
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was to be satisfàed when those advances were repaid to it, thereby 
vesting in the appcUee as purchaser an unincumbered title under 
his bill of sale to that month's production, though it remained stacked 
on the brickyard. This construction is the more reasonable in the view 
we hâve taken that the record amply shows that the appellant bank 
was cognizant that the bankrupt and its lessee had made a sale of its 
output to some purchaser for the six months period of the lease, and 
must bave acquiesced in such a sale, since it afforded the only feasible 
plan for the bank to be repaid each month the advances made by it 
for brick made during the month. If the advances were not repaid as 
provided, the bank was given the right under its contract to possess 
itself of the plant and complète the making of the unfinished brick. 
The security of the appellant was evidently on the brick till disposed 
of. Provision for immédiate payment of its advances made longer 
security unnecessary, and it would hâve been fatal to the carrying ont 
of the agreement, since it would hâve prevented the prompt sale of 
its output, from which source alone the appellant could expect repay- 
ment of its advances. 

As the record shows that the bank was paid ail advances, except 
what it contributed to the last month's opération, and that it bas re- 
ceived ail the proceeds of sales of brick made during the last month's 
opérations, and as we conclude its lien on the production of previous 
months was released by the payment of the advances made by it for 
those months, we think the District Court rightly ruled that the ap- 
pellee's title under his bills of sale was superior to that of the appel- 
lant under its chattel mortgage, to the extent the référée disallowed 
the appellant's claim. The exécution of the bills of sale operated as a 
constructive delivery of the brick covered by them and which were 
stored on the brickyard. 

The loss of the appellant is attributable to the risk, which we think 
it assumed by the terms of its contract, viz. the failure of the bankrupt's 
lessee to make enough brick during the last month's opération to pay 
the appellee the amount he had advanced for that month's opération. 

The order of the District Court is affirmed. 



PAYNE et ux. v. BBARD et al. 

{Circuit Court of Appeals, Eighth Circuit. Noveraber 12, 1917. Eehearing 
Denied January 16, 1918.) 

No. 4735. 

Brokers <s='31 — Agency for Sale op Phoperty — Puechabe by Agent. 

Défendants were agents for the sale of land owned by complainants 
in Oklahonia. They made ah oral agreement for Its sale, and at tlieir sug- 
gestion complainants executed a deed to the purchaser and sent it to a 
bank, to be dellvered on payment of the price. By agreement with the 
grantee therein one of défendants paid the money to the bank. The deed 
was delivered and the grantee conveyed to sueli défendant. No writing 
had been signed as necessary to constitute a valld and binding contract 
of sale, under Rev. Laws 0kl. 1910, § 941. Held, that the agency had not 
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termlnated when défendant took the deed, and he could not make a 
valld purchase without complainants' knowledge and consent, and tnat 
they were entitled to hâve the same set aslde and the two deeds canceled. 
Sanbom, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma. 

Suit in equity by Horace L. Payne and Mima Payne against L,. B. 
Beard and R. B. Beard. Decree for défendants, and complainants 
appeal. Reversed. 

George S. Ramsey, of Muskogee, 0kl. (O. H. Hoss, of Nevada, Mo., 
Edgar A. De Meules, of Tulsa, Okl, and Malcolm E. Rosser, of Mus- 
kogee, 0kl., on the brief), for appellants. 

William Hatch Davis, of Muskogee, Okl. (George W. Leopold, A. 
G. Cochran, and Ezra Brainerd, Jr., ail of Muskogee, Okl., on the 
brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. Tliis is a suit by Horace L. and Mima 
Payne, husband and wife, against L,. B. and R. B. Beard, to cancel two 
deeds through which E. B. Beard claims title to 80 acres of land in 
Muskogee county, Okl. The plaintifïs lived at Nevada, Mo. The de- 
fendants were partners in the real estate business at Muskogee, Okl., 
and were plaintifïs' agents for the sale of the land at the net price of 
$2,200. They reported having raade a sale to one Lambert, a brother- 
in-law of R. B. Beard, at the price fixed, but before the purchase money 
was paid, and before plaintiffs' deed to Lambert was delivered, L. B. 
Beard raised the money and took a deed from Lambert to himself, with- 
out plaintiffs' knowledge or consent. 

The pétition sufficiently présents two grounds of complaint: First, 
that défendants during their agency fraudulently suppressed informa- 
tion of récent oil developments and transactions in the near vicinity 
of the land, afïecting substantially and favorably its market value ; and, 
second, that irrespective of actual fraud L. B. Beard was at the time 
disqualified to buy without plaintifïs' knowledge and consent, because 
when he did so the sale to Lambert was not so far complète that he 
(Beard) was discharged from his duties and obligations as their agent. 
On final hearing the trial court held with défendants on both grounds, 
and the plaintiffs appealed. 

The first ground of complaint may be passed without décision. Up- 
on the second the trial court applied Robertson v. Chapman, 152 U. 
S. 673, 14 Sup. Ct. 741, 38 L. Ed. 592, and Hermann v. Hall, 133 C. C. 
A. 619, 217 Fed. 947. Thèse cases recognize the rule that an agent to 
sell property cannot become the purchaser without the knowledge and 
consent of his principal, and that if he does so under the cover of the 
name of another person he may be compelled, at the élection of the prin- 
cipal seasonably exercised, to surrender it, and that this is so regardless 
of injury to the principal or the agent's actual fraud by suppressing 
information in his possession or misrepresenting the condition or value 
of the property. In the two cases mentioned it was held that the facts 
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did not fall within the gênerai rule above stated. In Robertson v. Cliap- 
man it clearly appeared that, before the agent bought from the pnrchas- 
er, the sale to the latter had been so far consummated that it was not in 
thepower of either party, principal or purchaser, to rescind it, and that 
the "agency for the sale of the property had, in every material sensé, 
terminated." This and the fact that the subséquent sale to the agent 
was bona fide, and not the carrying out of a device or prearrangement 
during the agency, were the ruling features of that décision. And in 
Hermann v. Hall it appeared that the sale by the agent to a bona fide 
purchaser had been "so far completed that it could hâve been enforced 
by either the vendor or the vendee," and further that "the agency of 
the défendant [the agent] thereupon, in ail material respects, terminat- 
ed." The reason of thèse cases is plain. But, on the other hand, if the 
sale by the agent bas not been substantially consummated because of 
noncompliance with an essential légal requirement, or because of some 
matter of agreement between him and his customer, the agency and 
the disqualification of the agent still remain. The agent cannot catch 
the title while it is in the air. His right to purchase iDegins when he is 
as free to deal with his principal as the rest of the world, and there is 
no longer the temptation between duty and self-interest. Until that 
time arrives it is his duty faithfully to communicate to his principal 
every important development affecting the value of the property and 
the attitude of the prospective purchaser. 

What are the controlling facts hère? On May 16, 1915, the défend- 
ants, as plaintififs' agents, oiïered the land tO' Lambert for $2,200, the 
net price fixed. Lambert said he would take it, and gave R. B. Beard 
his check for $200, on which was written "Part payment on Payne 80 
in 14 — lA — 16." He also said that when the deed came and the title 
was approved he would pay the balance. May 17th défendants wrote 
plaintiffs, saying they had sold the land to Lambert. They inclosed a 
deed for exécution, which they suggested should be sent through a 
bank for collection. May 18th plaintiffs executed the deed and sent it 
to a bank in Muskogee, to be delivered to Lambert upon his payment to 
the bank for them of $2,200, net. On the same day they wrote de- 
fendants what they had donc. May 19th Lambert was advised of the 
arrivai of the deed. The trial court found from oral testimony that 
Lambert then said to R. B. Beard that he had probably acted a little 
hastily in buying, and asked Beard if he could not sell the land for him 
to somebody else, to let him out even and save the $200, but said, if he 
could not, he would take it. As we will presently note, this does not 
fully accord with another explanation given of Lambert's attitude. The 
next day, May 20th, L. B. Beard decided to buy the land himself. A 
deed from Lambert to him was prepared May 21st, and on the same 
day he made a written application to a mortgage loan company for a 
loan of $1,000 on the land, reciting that he had bought it the day before 
for $2,200. The money sought was to be used by L- B. Beard in buying 
the land; the balance of $1,200 was othervvise raîsed by him. Lam- 
bert's deed to L. B. l>eard was executed May 24th, and the latter de- 
posited it in the bank, with plaintiffs' deed, until the abstract of title 
was examined, the title approved, and the purchase price raised and 
paid. AU this was concluded May 25th, and the deeds were delivered 
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to L. B. Beard. R. B. Beard, wlio had possession of the $200 check, 
returned it to Lambert, who destroyed it. In reply to a letter from one 
of the plaintiffs, L. B. Beard wrote June llth that he had bought the 
property ; also that, if Lambert "had taken the land, it would hâve been 
necessary for me to personally guarantee it to be a good proposition, 
and I decided to take it and turn it again to some one." In their an- 
swer défendants averred that, after plaintiffs' deed arrîved at tlie bank 
in Muskogee, Lambert, the grantee, "had become uncertain and doubt- 
ful in his mind as to the desirabihty of his purchasing such land, and 
requested of thèse défendants certain guaranties respecting the value 
thereof, which thèse défendants were unwilling to give, and that said 
Clarence Lambert desired and requested thèse défendants to take said 
property off his hands." 

The Oklahoma statute of frauds (section 941, R. L. 1910) provides 
that an agreement for the sale of real property shall be invalid unless 
some note or mémorandum thereof be in writing and signed by the 
party to be charged, or his agent. It is clear that when L. B. Beard 
acted in his own behalf the transaction had not progressed to the point 
where its completion could hâve been enforced against Lambert. 
Aside from his check, not a particle of writing passed between him and 
the plaintiffs' agents, and even the giving of the check rested at the trial 
in paroi. It cannot be seriously contended that the check was sufficient 
by itself to bind him. See Halsell v. Renfrow, 14 0kl. 674, 78 Pac. 
118, 2 Ann. Cas. 286; Id., 202 U. S. 287, 26 Sup. Ct. 610, 50 L. Ed. 
1032, 6 Ann. Cas. 189. A binding obligation of a purchaser to buy is 
tested by determining what he could be compelled to do when in an ad- 
versary, défensive attitude. Until the agent has found and bound a 
purchaser, it is obvions that his agency has not, "in every material 
sensé, terminated." If the purchaser is at liberty to rescind, as Lam- 
bert was, a most important part of the agent's service remains undone. 
To allow him to cast aside his agency for his personal interest at such 
a juncture, and to support his conduct by oral évidence of the purchas- 
er's willingness to buy, would open the door to the very evils that the 
rule of disqualification was designed to prevent. The correspondence 
between plaintiffs and défendants and the sending of the deed to the 
bank are not important in this connection. Lambert was not a partici- 
pant in either ; they were not writings or memoranda by him, and they 
imposed on him no obligation. It should remain in mind that défend- 
ants were not Lambert's agents, or mère impartial go-betweens. The 
correspondence established défendants' agency for the plaintiffs and 
its terms, as to which there was no issue. The sending of the deed to 
the bank merely constituted the bank a collection agent of the plaintiffs. 
It was not an escrow, under a stipulation or agreement to which Lam- 
bert was a party. When the facts are placed in their proper catégories, 
and then considered, we think the case is like Moore v. Petty, 68 C. C. 
A. 306, 135 Fed. 668, in ail essential particulars. See, also, Tyler v. 
Sanborn, 128 111. 136, 21 N. E. 193, 4 L. R. A. 218, 15 Am. St. Rep. 97. 

We think the plaintiffs acted seasonably and that there was no rati- 
fication. It is true that they made unavailing efforts to secure an in- 
terest in the property before rescinding the sale, but they were the nat- 
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ural resuit of an uncertainty as to légal rights and caused no préjudice 
or disadvantage to défendants. 

The decree is reversed, and the cause is remanded, for the entry of 
a decree in favor of the plaintiffs, and for further proceedings accord- 
ingly. 

SANBORN, Circuit Judge (dissenting). By the 14th of June, 1915, 
Payne and his wife had received the $2,200, which was the considéra- 
tion for thcir sale of their land, had been informed by the purchaser, 
Mr. Beard, that he had bought the land, and by their friend, Mrs. Ay- 
ers, that a large oil well, reported to be producing 600 barrels per day, 
had just been brought in on a section adjoining the section upon which 
their land was situated. Nevertheless they kept the $2,200, made no 
tender or offer to return it, made no demand for a rescission of the 
contract until after they subsequently learned, some time in September, 
1915, that a gusher oil well producing about 600 barrels a day had been 
brought in on September 12, 1915, on the section upon which the land 
in controversy is situated, and that a lease of 80 acres adjoining their 
land had been sold for $16,000. Then for the first time they moved to 
rescind their sale, and on October 17, 1915, they brought this suit. In 
my opinion they were estopped from maintaining the suit by their si- 
lence and acquiescence for more than three months after they knew 
that their agent was their purchaser, and they were not excused for 
their inaction by their ignorance of their right to rescind, because ig- 
norance of the law ordinarily excuses no man, and reasonable diligence, 
the mère asking the question of any lawyer, would hâve informed them 
of their right. "Whatever is notice enough to excite attention, and 
put the party on his guard, and call for inquiry, is notice of everything 
to which such inquiry might hâve led. When a person has sufficient 
information to lead him to a fact, he shall be deemed conversant with 
it." Kennedy v. Green, 3 Myl. & K. 722 ; Wood v. Carpenter, 101 U. 
S. 135, 141, 25 L. Ed. 807; Parker v. Kuhn, 21 Neb. 413, 421-426, 32 
N. W. 74, 59 Am. Rep. 838 ; Wright v. Davis, 28 Neb. 479, 483, 44 N. 
W. 490, 26 Am. St. Rep. 347. If Payne, by merely refusing to inquire 
whether or not he had the right to rescind, could préserve his option 
to do so three months, he could by the sanie inaction préserve it in- 
definitely. 

When Beard, by his letter of June 11, 1915, informed Payne that 
he was the purchaser of the land, Mr. Payne had the option to return 
the purchasc price and rescind the sale, or to remain silent and there- 
by to affirm it. Rut he had not the right to speculate upon his option. 
He could not lawfuUy wait until developments, discoveries, and chang- 
es in value occurred, and then rescind if the property had increased in 
value, and affirm the sale if it had not. Delay, vacillation, acquies- 
cence, even for a short period of time, is in itself an irrévocable élec- 
tion to afFirm, especially in the case of the sale of such spéculative 
property as that hère involved. The Suprême Court early tersely ex- 
pressed the established rule upon this subject, which seems to me con- 
trolling in the case at bar, in thèse words : 

"Where a party désires to reseind upon the ground of mistake or fraud, 
he must, upon tlie dlscovery of the faets, at once unnounce his purpose, and 
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adhère to ît. If lie be silent, and continue to treat the property as hls own, 
he will be held to hâve waived the objection, and will be coiiclusively bound 
by the eontract, as if the mistake or fraud had iiot occurred. He is not per- 
mitted to play fast and ioose. Delay and vacillation are fatal to the right 
which had before sul>sisted. Thèse remarks are peculiarly applicable to 
spéculative iiroperty like that hère in question, which is liable to large and 
constant fluctuations in value." Grymes v. Sanders, 9î> U. S. 55, 62, 2P, L. 
Ed. 798 ; Twiii-Lick Oil Oo. v. Marbury, 91 U. >S. 587, 591, 593, 23 L. Ed. ."528 ; 
Hayward v. National Bank. 96 U. S. 611, G18, 24 L. Ed. 855 ; Ward v. Sher- 
man, 192 U. S. 168, 175, 176, 24 Sup. Ct. 227, 48 L. Ed. 391; McLean v. 
Clapp, 141 U. S. 429, 432, 12 Sup. Ct. 29, 35 L. Ed. 804. 

And this court lias stated this rtile in the following words and has 
repeatedly enforced it: 

"Upon the discovery of the fraud they could not if they would, avoid an 
immédiate ohoiee of an afflrnianee or a répudiation of the trade. If ono 
who is induced to make a trade or sale by fraud would rescind it, he must 
immedlately, upon bis discovery of the fraud, announce hls intention so to 
do, and return ail the considération he has recelved, to the end that the 
parties may be put in statu quo before subséquent transactions hâve made 
such action impossible. Silence, delay, vacillation, acquiescence, or the ré- 
tention and use of any of the fruits of the sale or trade that are capable of 
restoration, for any considérable leiigth of time after the discovery of the 
fraud, constitute a complote and irrévocable ratification of the transaction." 
Stuart v. Hayden, 72 Fed. 402, 411, 412, 18 C. C. A. 018; Klnne v. Webb, 54 
Fed. 34, 38, 4 O. 0. A. 170, 174; Rugan v. Sabln, 53 Fed. 415, 418, 3 C. C. A. 
578, 580 ; Scheftel v. Hays, 58 Fed. 457, 461, 7 C. C. A. 308, 312 ; Wheeler 
V. McNeil, 101 Fed. 685, 688, 41 0. O. A. 604, 607 ; Burk v. Johnson, 146 Fed. 
209, 217, 218, 76 C. C. A. 567, 575, 576; Elchardson v. Tvowe, 149 Fed. 625, 
627, 628, 79 C. C. A. 31T, 319, 320 ; Eoseboom v. Corbitt, 196 Fed. 627, 634-635, 
116 0. 0. A. 301 ; International Harvester Co. v. Oliver (C. 0.) 192 Fed. 59, 61 ; 
Chicago, St. P. & K. C. Ry. Co. v. Tierce, 64 Fed. 293, 29G, 12 C. C. A. 110; 
Sagadahoc I.and Co. v. Ewing, 65 Fed. 702, 705, 13 C. C. A. 83 ; E. Bernent 
& Sons V. La Dow (C. C.) 66 Fed. 185, 194 ; Kingnnin >& Co. v. Stoddard, 85 
Fed. 740, 746, 29 C. C. A. 413. 419; Hein v. Westinghouse Air Brake Co. 
(O. C.) 172 Fed, 524, 526 ; Browning v. Boswell, 215 Fed. 826, 836, 132 C. O. A. 
168. 

The property sold was of the most spéculative character. Payne 
had drilled for oil upon it and failed to find it. Drilling for oil was 
proceeding on the lands in the vicinity with varying success. After 
Payne learned that Beard was his purchaser, and before he demanded 
rescission, a period of more than three months, very profitable oil wells 
were sunk in the vicinity of this land, and its market value was vastly 
increased. Then it was that the plaintiffs for the first time demanded 
rescission. I think they ought not to be permitted thus to speculate 
upon their option, to refuse to exercise it, if the property failed to rise 
in value, and to exercise it after three months, when its value was so 
greatly increased. By their rétention of the $2,200, their delay and ac- 
quiescence in the sale for three months after they knew that Beard 
was their purchaser, and until the relative value of the land and the 
$2,200 had entirely changed, it seems to me that they had, under the 
rule of law which has been quoted, irrevocably elected to affirm their 
sale, and had estopped themselves from revoking that élection or re- 
scinding their conveyance. 
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ARMSTROXG et al. v. NORRIS. 

(Circuit Court of Appeals, Eiglith Circuit. Kovember 12, 1017.) 

Ko. 177. 

1. BANKKurTCY ©=440 — Appellate PnocEEDiNGS— Mode of Review. 

Au order of a court of baukvuptcy, deuying a motiou of a creditor to 
set aside an order of adjudication, is reviewable on pétition to revise. 

2. Baa'kruptcy ©=3404(2) — Discuarge — .Turisdiction to Ghast. 

The niatter of discharge in bankru])tcy is essentially a constituent of 
the proceeding in wliich the adjudication and tlie administration of the 
bankrupt estate are liad, and it cannot be detached and taken to a court 
of another jurlsdictlon. 

3. Bajjkruptcy (©=3404(1) — Paetneeship— DiscirAROE of Pabtkers. 

Althongli an adjudication in bankruptcy is agaiust a partnership alone, 
the indivldual partners and their estâtes are tlrawn into the proceeding 
and are subject to the juri.sdlctlon of the court; and vvlien ail the condi- 
tions and ré(iuirements of Bankrupt(!y Act .Tuly 1, 1.S98, c. 541, 30 Stat. 
544, hâve been observed by thera jointly and severally the court may lu 
the same proceeding on their application discharge them from further 
llabillty for the partner,shlp debts. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of lovva ; Martin J. Wade, Judge. 

In the matter of the voluntary proceeding in bankruptcy by C. G- 
Norris. Pétition by T. G. Armstrong and others, creditors, to revise 
an order denying a motion to set aside the adjudication. Pétition sus- 
tained. 

Edwin A. Krauthoff, WilHam S. McClintock, and Arthur L. Quant, 
ail of Kansas City, Mo., and O'. M. Slaymaker, of Osceola, lowa 
(Krauthoff, McClintock & Quant, of Kansas City, Mo., of counsel), 
for petitioners. 

C. F. Howell, C. H. Elgin, and Max M. Howell, ail of Centerville, 
lowa, and A, M. Jackley, of Seymour, lowa (Howell, Elgin & Howell, 
of Centerville, lowa, of counsel), for respondent. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This is a pétition to revise an order of the 
District Court for the Southern District of lowa in a bankruptcy pro- 
ceeding. Two questions are involved ; one of appellate practice, and 
the other of the scope and efficacy of a prior proceeding in Kansas 
and the right of Norris, the respondent, to maintain the présent one in 
lowa. 

In July, 1913, partnership creditors instituted an involuntary pro- 
ceeding in bankruptcy in the district of Kansas against Brown & 
Norris, a firm composed of I. T. Brown and C. G. Norris. The péti- 
tion averred that Brown and Norris individually were merchants, and 
were neither wage-earners nor persons engaged principally in f arming 
or the tillage of the soil, but it did not in definite terms pray an adjudi- 
cation against them as individuals. Brown and Norris filed an answer 
as individuals and as a partnership, admitting the ground of bank- 
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ruptcy charged and submitting themselves to the jurisdiction of the 
court. On August 16, 1913, an order of adjudication was entered 
that: 

"I. T. Brown and C. 0. Xorris, copartners trading under the firm naine and 
style of Brown & Norris, is hereby declared and adjudged bankrupt accord- 
ingly." 

-They filed schedules showing only firm creditors and debts. Divi- 
dends aggregating about 30 per cent, were paid on the claims of gên- 
erai creditors. August 13, 1914, Norris filed his verified application, 
reciting that he as a member of his firm had been adjudged bankrupt, 
that he and his firm had surrendered ail his and their property, etc., 
and praying for a discharge "as an individual bankrupt and as a mem- 
ber of said bankrupt firm." This application was never brought to a 
hearing, and no other application for a discharge was niade in the 
Kansas proceeding by the firm or a member. On December 7, 1915, 
Norris filed a voluntary pétition in bankruptcy in the court below, 
Southern district of lowa, and two days later was adjudged bankrupt. 
His schedules showed no assets, and only the firm creditors and debts 
disclosed in the Kansas proceeding. January 15, 1916, the petitioners 
hère, who hold claims that were proved and allowed in the Kansas 
proceeding, moved the court below that its adjudication of December 
9th be vacated, that the proceeding be dismissed, that Norris be en- 
joined from petitioning for a discharge, and for such other relief as 
might be équitable. April 24, 1916, the court denied petitioners' mo- 
tion. It held in substance that Norris had not been individually ad- 
judged bankrupt in Kansas, was therefore not entitled to a discharge 
there, and consequently his f ailure to procure one did not bar a subsé- 
quent individual proceeding in lowa. May 19, 1916, the court in 
Kansas, at the instance of Norris, entered an order that his pétition for 
a discharge there might be withdrawn without préjudice to his right 
to commence a new bankruptcy proceeding, or to continue one already 
begun. The pétition to revise now befoi^e us is directed against the 
order of April 24, 1916, denying petitioners' motion to vacate, and for 
an injunction, etc. 

[1] It is urged by the respondent that a pétition to revise does not 
lie, but that petitioners' sole remedy was an appeal from the order of 
adjudication of December 9, 1915, within 10 days thereafter, as pro- 
vided by section 25a of the Bankruptcy Act (Comp. St. 1916, § 9609). 
This is answered by Hart-Parr Co. v. Barkley, 146 C. C. A. 109, 231 
Fed 913. 

[2] Norris scheduled in lowa no assets and no liabilities, except 
those involved in the Kansas proceeding. AU the liabilities scheduled 
were the old partnership debts. Obviously his présent and sole pur- 
pose is to obtain in lowa what he did not secure in Kansas — an in- 
dividual discharge from his liability for the debts of his firm. The 
matter of discharge in bankruptcy is essentially a constituent of the 
proceeding in which the adjudication and the administration of the 
bankrupt estate are had. It cannot be detached and taken to a court 
of another jurisdiction. The time for applying is limited upon the 
time of adjudication, and the right is qualified by conduct during the 
progress of the proceeding. Section 14, Bankruptcy Act (Comp. St. 
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1916, § 9598). If Norris was a party to the proceeding in Kansas, 
and the court there had jurisdiction to grant or deny him a discharge 
from the debts of his firm, that was the tribunal of exclusive cogni- 
zance. Furthermore, a discharge must be affirmatively sought, as pre- 
scribed in the Bankruptcy Act. It is not granted as of course without 
application, and a failure to apply has the same effect as a déniai of 
the right. The right is foreclosed by default, and will not thereafter 
be granted in another proceeding. Kuntz v. Young, 65 C. C. A. 477, 
131 Fed. 719; Siebert v. Dahlberg, 134 C. C. A. 460, 218 Fed. 19},, 
and cases cited. 

Brown & Norris, as a partnership, were adjudged bankrupt in the 
Kansas proceeding. The needs of the case before us do not require 
a décision whether the adjudication was broader, or should hâve been 
broader, in terms. The bankruptcy of their firm made Brown and 
Norris as individuals parties to the proceeding, so far as their rights 
and liabilities as debtors were necessarily involved in its scope and 
effect. They were in court jointly and severally. The partnership 
debts were their debts. Their individual liability therefor was primary 
and direct, not collatéral. The partnership property that was admin- 
istered was their property, for a deficiency of vvhich to pay the debts 
their individual estâtes, if any, were bound, and were subject to the 
jurisdiction of the court in that proceeding for équitable marshaling 
and application. Francis v. McNeal, 228 U. S. 695, 33 Sup. Ct. 701,. 
57 L. Ed. 1029, T. R. A. 1915E, 706. In the case just cited the Su- 
prême Court said: 

"On the other hand, it would be an anomaly to allow proceedings in hank- 
riiptcy against joint debtors, from sonie of whoni, at auy time before, pending, 
or after tlie proceeding. tlie debt could be eolleeted in full. If such pro- 
ceedlngs were allowed, it would be a furtlier anomaly not to distribute ail 
the partnership assets. Yet the individual estiite, after paying private 
debts, is part of those assets so far as needed. Section 5f [Oomp. St. 191(3, 
§ 9589]. Finally, it would be a third incongruity to grant a discharge in 
such a case from the debt considered as .ioint, but to leave the same per- 
sons liable for it considered as several. We say tlie same persons, for, how- 
ever much the différence between firm and member vmder the statute be dwelt 
upon, tlie firm remains at common law a group of men, and will be dealt with 
as such in the ordiuary courts for use in which the discharge is granted." 

[3] Ordinarily it is true that a discharge in bankruptcy implies a 
prior adjudication of the person discharged, but the rule should not be 
applied too literally. When a partnership alone has been adjudged 
bankrupt, the individual partners and their estâtes are drawn into 
the proceeding and are subject to the jurisdiction of the court; and 
when ail the conditions and requirements of the Bankruptcy Act 
hâve been observed by them, jointly and severally, there is no sound 
reason why the court should not, upon their application in the same 
proceeding, discharge them from further liability for the partnership 
debts. That is a natural and logical outcome of such a proceeding, 
and is consistent with the long-established practice in equity. An 
adjudication against the partnership, the necessary relation of the 
partners thereto, and the jurisdiction of the court over them, em- 
powers the court to award them, if they so désire, the relief which 
from their standpoint is in the nature of a final decree. To remit 
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them to another proceeding for relief would be unnecessarily vexa- 
tious, and to permit them to resort to another jurisdiction would aid 
them in avoiding an obstacle to their discharge on account of niis- 
conduct in the first. In Kuntz v. Young, supra, this court said : 

"A voluntary proceeding in bankruptcy for the sole purpose of obtaining a 
discliarge which a prior involnntary prooeedlng bas concluslvely deterniined 
that tlie bankrupt is not lawfully entitled to présents no ground for relief, is 
vexations and futile, and should be dismissed." 

In that case the dismissal of the second proceeding was after adjudi- 
cation. The withdrawal without préjudice of Norris' application for 
a discharge in the Kansas proceeding is not important hère. By allow- 
ing it the court did not affirmatively confer upon him a right to com- 
mence or maintain a second proceeding. It mcrely relieved him f rom 
the embarrassment, if any, of bis pending application in the fiirst. 

The pétition to revise is sustained. 



SHERJIAN NAT. BANK OF NEW YORK v. SHUBERT THEATRICAL CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 23. 

1. Courts ©=264(4) — Jurisdiction of Fedehal Courts — Ancillaky Suit. 

A suit in equlty in a fédéral court, one purpose of whicli Is to enjoln 
the prosecutlon of an action at law in the sanie court, is anclllary to such. 
action, and tlie .jurisdiction of the court thereln extends to the anclllary 
suit, regardless of the citlzenship of the parties to the latter. 

2. Interpleadeb (©=16 — Right to Intebplhadeb — "Bill in Nature or In- 

TEKPLEADBB." 

A suit by a bank holding mouey on deposit which Is claimed whoUy or 
in part by several parties, Including complainant itself, adversely to each 
other, to hâve the rights In tlie deposit detennlned, is in the nature of a 
bill of interpleader, and wlthln the .iurlsdlction of a court of equity. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Bill in tlie Nature of Interpleader.] 

3. Courts <S=5262(3) — Right to Interpleauer— Existence oï Otitbr Remedt. 

Judicial Code, § 274b, as added by Act March 3, 1915, c. 90, 38 Stat. 
956 (Comp. St. 1916, § 1251b), authorizing the pleadlng of équitable dé- 
fenses in actions at law and the grantlng of affirmative relief to the de- 
fendant thereln contemplâtes only relief as between the original parties, 
and is not a bar to an anclllary suit, lu the nature of a blU of interplead- 
er, where other parties are necessary. ^ , 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Sherman National Bank of New York against 
the Shubert Theatrical Company, impleaded, and others. From an 
order granting an injunction pendente lite, the défendant company 
appeals. Affirmed. 

For opinion below, see 238 Fed. 225. 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Inclexea 
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William Klein, of New York City (Simon Fleischmann and Martin 
Clark, both of Buffalo, N. Y., of counsel), for appellant. 

R. B. Miller, of New York City (John Kirkland Clark, of New York 
City, of counsel), for appellee Sherman Nat. Bank. 

Arthur W. Cléments, of New York City, for appellee Welden Nat. 
Bank of St. Albans, Vt. 

Rosenberg & Bail, of New York City (James N. Rosenberg and 
David W. Kahn, both of New York City, of counsel), for appellee 
Dittenhoefer. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of Learned 
Fland, J., granting an injunction pendente lite. 

August 2, 1915, the Shubert Theatrical Company, a corporation 
of the State of New Jersey, brought an action at law in the United 
States District Court for the Southern District of New York against 
the Sherman National Bank, a corporation created under the laws of 
the United States engaged in business in the state of New York, to 
recover $11,938.20, the balance of an account, opened in November, 
1911, designated "Blue Bird Spécial," upon which either Lee Shubert 
or Jacob J. Shubert was entitled to draw checks and upon which a 
check for the balance was drawn by L,ee Shubert and payment refused 
July 19, 1915. 

The answer of the bank, filed in September, 1915, admitted the 
existence of the account and of the balance, but denied that it was 
opened by the plaintifï and set up certain défenses, which were after- 
wards more fully set ont in the bill now to be mentioned. In May, 
1916, the bank filed this bill in equity in the same court against the 
Shubert Theatrical Company of New Jersey, Lee Shubert, and Jacob 
J. Shubert, Irving M. Dittenhoefer, as trustée in bankruptcy of Liebler 
& Co., and the Welden National Bank of V'ermont. 

The bill alleged that the complainant and the défendant the Welden 
National Bank had each advanced money to Liebler & Co. ; that on or 
about October 17, 1910, Liebler & Co. had entered into an agreement 
with the Shubert Theatrical Company of New York whereby they 
were to receive one-half the profits of "The Blue Bird," so long as it 
proved to be profitable; that in the month of November, 1911, Lee 
Shubert and Jacob J. Shubert opened an account with the bank, 
designated "The Blue Bird Company Spécial" account, to be drawn 
on by either of them, and they then informed the complainant that the 
moneys deposited and to be deposited represented profits derived from 
the présentation of "The Blue Bird" under an agreement made with 
Liebler & Co. ; that on or about May 15, 1912, Liebler & Co. assigned 
to the complainant and the Welden National Bank as security for 
the moneys owed to them 50 per cent, of the profits coming to them 
from the présentation of "The Blue Bird" during the seasons 1912-13 
and 1913-14; that prior to their adjudication in bankruptcy both 
Liebler & Co. and the complainant had demanded of Lee and Jacob J. 
Shubert and the Shubert Theatrical Company of New York an ac- 
247 F.— 17 
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counting of the profits of "The Blue Bird," but neither of them nor 
any one else has ever furnished such an account. 

On or about December 7, 1914, the défendant Dittenhoefer, as re- 
ceiver in bankruptcy of Liebler & Co., served upon the complainant an 
order of the District Court in bankruptcy restraining it from paying 
out any funds in its possession in which the alleged bankrupts had or 
claimed any interest. On or about March 31, 1915, Liebler & Co. 
were adjudicated bankrupts, and Dittenhoefer, having been chosen 
trustée, confirmed the service of the order by spécifie notice. 

The prayer for relief was that ail parties be enjoined from institut- 
ing or prosecuting any suit on account of the said deposit against the 
complainant, and particularly that the action at law of the Shubert 
Theatrical Company of New Jersey be stayed; that the Shubert 
Theatrical Company of New York render an account of the profits of 
"The Blue Bird" as between it and Liebler & Co. ; that the court dé- 
termine the rights of the varions parties in and to the balance of the 
"Blue Bird Spécial" account. 

The answer of the Shubert Theatrical Company of New Jersey put 
the complainant on proof of its case. The answer of the Welden Na- 
tional Bank admitted the allégations of the bill and prayed for similar 
relief. The record is defective in failing to show the citizenship of 
the défendants not answering, or whether the subpœna was or was not 
served upon them, or whether they were or were not beyond the juris- 
diction of the court. 

In the case of a res within the jurisdiction of the court the interests 
of persons without the jurisdiction are determined and disposed of as 
provided in section 57 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1102 [Comp. St. 1916, §■ 1039]). In the case of personal 
controversies, the rights of parties without the jurisdiction will not 
be prejudiced by the final decree in the cause. Equity rule 39 (198 
Fed. xxix, 115 C. C. A. xxix). 

The District Judge denied the defendant's motion to dismiss the 
complaint, and granted the complainant's motion for an injunction 
enjoining the défendant Shubert Theatrical Company of New Jersey 
from prosecuting the action in the District Court or any similar action 
in any other court. 

The appellant relies for reversai on two grounds: First, it dénies 
the constitutional jurisdiction of the court, because it says the suit is 
not ancillary to the action at law and there is a want of the required 
diversity of citizenship; second, it dénies the équitable jurisdiction of 
the court, because the bill is not a bill of interpleader. 

[1] We are clearly of opinion that the bill is ancillary to the action 
at law and that the court has complète jurisdiction of the cause because 
of the diversity of citizenship in the action at law. As a pleading its 
allégations would constitute an original bill, and this court would hâve 
no jurisdiction of it as such for want of proof of diversity of citizen- 
ship. But it is filed, among other thirigs, to stay the action at law, and 
so is connected with and ancillary to it. The jurisdiction of this court 
over the action at law by virtue of the citizenship of the parties ex- 
tends to the ancillary bill. Minnesota Co. v. Soutter, 2 Wall. 609, 
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17 L. Ed. 886; Krippendorf v. Hyde, 110 U. S. at p. 284, 4 Sup. Ct. 
27, 28 h- Ed. 145. Mr. Justice Miller said in the former case (2 
Wall, at p. 633, 17 L. Ed. 886) : 

"But we think tliat the question is not whetber tlie proceeding is supple- 
mental and ancillary, or is iudepeudout and original, in tlie sensé of the rules 
of e(iuity pleading, but wliether it is supplemental and ancillary or is to be 
considered entirely new and original, in the sensé which this court had sanc- 
tioned with référence to the Une which divides the jurisdiction of the fédéral 
courts from that of tlu» state courts. No one, for instance, would hesitate to 
say that, according to the Engllsh chancery practice, a bill to enjoin a judg- 
ment at law is au original bill in the chîuicery senso of the word. Yet thls 
court has docided many times that, when a bill is tiled in the Circuit Court to 
en.ioin a .ludgment of that court, it is not to be considered as an original bill, 
tout as a continuation of the proceeding at law; so luuch so that the court will 
proceed in the injunction suit without actual service of subpœna on the de- 
fendant, and though he be a citizen of another state, if he were a party to the 
judgnient at law." 

[2] Constitutional jurisdiction of the parties being established we 
corne to a further inquiry : Is the subject-matter of the bill within the 
jurisdiction of equity ? It is true that in most of the cases cited Jhere 
was a res within the jurisdiction of the court. Although we do not 
think this fact essential, there is strong ground for saying that the 
account is such a res in this case. 

Hère an account was opened by two individuals, each of whom had 
authority to draw upon it, and at the same time the bank was told that 
the moneys were coming from a particular source to be deposited under 
an agreement between named parties. This was notice to the bank 
that if the account was not opened entirely for those parties at least 
they had an interest in it. The ownership of the account, both whol- 
ly and in part, is claimed by différent persons, viz. the Shubert Theatri- 
cal Company of New Jersey, by the trustée in bankruptcy of Liebler 
& Co., and by the Welden National Bank, assignée of Liebler & Co. 
If the case stopped hère it seems to us plain that the bank would be 
exposed to the danger of paying the balance, either in whole or in part, 
to four différent persons, to wit, the Shubert Theatrical Company of 
New Jersey, the trustée of Liebler & Co., the Welden National Bank, 
and the Shubert Theatrical Company of New York, if it chose to sue. 
Nothing but a bill of interpleader in equity could protect the bank from 
this danger. 

Although the relation of a bank to a depositor is that of debtor and 
creditor, still hère there is an indebtedness, the bank knovvs not to 
whom, and although the bank may be regarded as merely debtor to 
the person or persons opening the account, whoever they may be 
proved to be, still, as between competing claimants, the moneys in 
the account should be treated as a spécial fund. The bank is ready and 
willing to pay it into court, if it be required. St. Louis & Iron Moun- 
tain Ry. Co. V. McKnight, 244_U. S. 368, 37 Sup. Ct. 611, 61 L. Ed. 
1200 on which the appellant relies, does not apply. It was an attempt 
to consolida te a multitude of separate controversies in no way connect- 
ed with each other, or with any particular fund or any spécifie duty, in 
one suit. But, whether the account be regarded as a spécial fund or 
not, the bank is certainly under a duty or obligation which is claimed 
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of it by several parties adversely to each other, so that a typical case 
of what équitable interpleader is intended to protect is presented. 

[3] The Shubert Theatrical Company of New York insists that 
since the amendment to the Judicial Code by Act March 3, 1915 (38 
Stat. 956), adding section 274b, the complainant can bave in the action 
at law the very rehef asked for in the bill, which is a conclusive objec- 
tion, if true. The section reads : 

"Sec. 274b. That In ail actions at law équitable défenses may be Interposed 
by answer, plea, or replication witliout the necessity of flling a bill on the 
equity side of the court. The défendant shall hâve the same rijrhts in such 
case as if he had flled a bill embodylng the défense of seekiiig the relief pray- 
ed for In such answer or plea. Equitable relief respecting the subject-mat- 
ter of the suit may thus be obtained by answer or i)lea. In case affirmative 
relief is prayed in sueh answer or plea, the plaintiff shall file a replication. 
Review of the judgment or decree entered in such case shall be regulated by 
rule of court. Whether such review be sought by writ of error or by appeal 
the appellate court shall hâve fuU power to render such judgment upon the 
records as law and justice shall require." 

We construe this section as contemplating relief between the origi- 
nal parties. The earlier language is expressly restricted to défenses and 
the subséquent provision as to affirmative relief should be read as re- 
lief against the complainant only, so that in an action at law the de- 
fendant may bave the same relief he can in a suit in equity under 
equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi), viz. an affirmative 
judgment against the complainant by counterclaim in the answer, in- 
stead of having to file a cross-bill as the old practice required. 

Although the bill is not strictly one of interpleader, because the com- 
plainant is not a mère stakeholder, but itself claims an interest in the 
account, it is one in the nature of interpleader. This was recognized 
in Groves v. Sentell, 153 U. S. 485, 14 Sup. Ct. 898, 38 h. Ed. 785, 
Killian v. Ebbinghaus, 110 U. S. 568, 4 Sup. Ct. 232, 28 L. Ed. 246, 
and McNamara v. Provident Life Assurance Society, 114 Fed. 912, 
52 C. C. A. 530. In the Killian Case the plaintifï was not in possession 
of anything, nor subject to liability to différent claimants for the same 
thing or duty, so that équitable relief was denied him. See, also, 
Hayward v. McDonald, 192 Fed. 893, 113 C. C. A. 368. 

The order is affirmed. 



IIARÏ V. CRANE. 

(Circuit Court of Appeals, Kighth Circuit. December 3, 1917.) 

No. 4796. 

1. MORTGAGES ®=53S(1) — EviDESCE AS TO CHARACTEB OF INSTRUMENT — WEIGIIT 
AND SUFEICIENCY. 

Where one of the owners of hand executed a note to a bank, with de- 
fendant apparently as surety, and fllled in defendant's name as grantee in 
a deed previously executed in blank, and défendant subsequently paid the 
note and recorded the deed, évidence hold to show that the deed, though 
absolute on its face, was given as set-urity. 

(g=s>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. MoKTGAGES ig=338(2) — Evidence as to Ciiaeacter of Instrument — Degree 
AND Proof. 

Evidence to show that a deed absolute on Its face is a mortgage must 
be elear and convincing. 

Booth, District Judge, dissenting. 

Appeal f rom the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Suit by Pennock Hart against W. S. Crâne. Krom a decree in f avor 
of défendant, plaintifï appeals. Reversed and remanded. 

Frank H. Sullivan, of St. Louis, Mo. (S. Duffield Mitchell, of West 
Chester, Pa., John W. McAntire, of Joplin, Mo., George F. Haid, of 
University City, Mo., and Jones, Plocker, Sullivan & Angert, of St. 
Louis, Mo., on the briefs), for appellant. 

Thomas Hackney, of Kansas City, Mo. (Edward J. White, of St. 
Louis, Mo., and Martin Lyons, of Kansas City, Mo., on the brief), for 
appellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

CARLAND, Circuit Judge. The appellant commenced this action 
against appellee for the purpose of having a warranty deed of convey- 
ance from himself and the other grantors, Mitchell and Evans, dated 
October 19, 1911, whereby there was granted to appellee 80 acres of 
land in Jasper county, Mo., declared to be a mortgage, that a judicial 
sale of a certain undivided interest in the land owned by Mitchell be 
declared void, and that appellant be allowed to redeem. The District 
Court referred the case to a master, who made findings of fact and 
conclusions of law. On exceptions to thèse findings, the same were 
confirmed by the trial court. 

The décision belovi^ having sustained the integrity of the deed, the 
case did not proceed to a considération of the other issues in the case. 
The question, therefore, before this court is : Did the trial court err 
in sustaining the deed ? Counsel for appellant concèdes the rule that 
the légal presumption is that the finding and decree of a court of chan- 
cery are right, and they should not be disturbed or modified by an 
appellate court, unless an obvious error has intervened in the appli- 
cation of the law, or some grave mistake has been made in the con- 
sidération of the facts. But counsel claim that a grave mistake was 
committed by the master and the court below in refusing to find as 
facts some of the most important éléments in the case and about which 
there can be no shadow of doubt from the uncontradicted évidence. 
We hâve therefore given the évidence careful considération. The tes- 
timony bearing upon the question as to whether the deed was an ab- 
solute conveyance or a mortgage is not voluminous, and consists large- 
ly of the testimony given by the witness Mitchell and appellee. Mitch- 
ell is one of the grantors, but he and Evans, the other grantor, con- 
veyed their interest in the land to appellant in July, 1913, for $100 each. 

[1] Notwithstanding Mitchell parted with his interest in the land, 
we think it sufficiently appears that he was not a disinterested witness. 

©=5For other cases see same topic & KEY-NUMBBU in ail Key-Numbered Dlgests & Indexes 
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Prior to the exécution o£ the deed of October 19, 1911, appellant, 
Mitchell, and Evans were the owners of the land in controversy by 
conveyance from one H. R. Chitwood in the following undivided pro- 
portions: Appellant, three-eighths ; Mitchell, three-eighths ; and Ev- 
ans, one-fourth. Prior to the transaction in question Mitchell and 
appellee had some dealings in relation to the land, but they throw no 
light on the question under discussion. About the middle of October, 
1911, Mitchell was making an effort to dispose of the property, and in 
order to be prepared to make a deal he decided to get a warranty deed 
executed and acknowledged by the owners of the land. Mitchell tes- 
tifies that this décision was made with the knowledge of appellee, who 
was also trying to find a purchaser for the land ; but whether this is 
so is unimportant. Mitchell obtained the deed in controversy, exe- 
cuted in blank as to grantee and considération by Hart and Evans. 
Mitchell filled in the blanks. In a letter by Evans, dated October 20, 
1911, at Pittsburgh, Pa., inclosing the deed to Mitchell, Evans stated: 

"I hope yon will make the riffle, and anythiug you sell for will be agreeable 
to me and Pennoek Ilart." 

In a letter by Pennoek Hart, dated May 31, 1911, Pennoek Hart 

said: 

"Would it be possible to sell half the property, and lease the other half? 
Harry [Evans] aud 1 will agrée to anythlng that will let you ont." 

Mitchell testified: That on October 30, 1911, he was in need of 
funds. That a few days before appellee had said that he could get 
the Bank of Carthage, Mo., to loan him (Mitchell) $2,750, and that he 
(appellee) would become surety on the note. That Mitchell should de- 
posit the deed from Hart, Mitchell, and Evans with the bank, after 
inserting appellee's name as grantee and the words "one dollar and 
other considération" as the considération, to secure appellee for be- 
coming surety on the note. That pursuant to this arrangement on the 
above date Mitchell gave his note to the Bank of Carthage for $2,750, 
payable in three months at 8 per cent., with appellee as surety. The 
proceeds of the note, $2,695.50, being the face of the note less $54.50 
discount, was placed to the crédit of Mitchell on the books of the 
bank. That the deed was delivered to Maring, cashier of the bank, 
by appellee, with the statement that, when Mitchell paid the note, the 
deed was to be returned to Mitchell. 

When the note became due, Mitchell did not pay the same, but ap- 
pellee paid it about 33 days after it became due. At the time of this 
transaction Mitchell owCd Crâne $675, which he paid out of the pro- 
ceeds of the note. It does not appear what was done with the balance. 
Appellee paid the note March 9, 1912, and had the deed recorded. 
Mitchell signed the note as principal, and appellee as surety. Appel- 
lee testifies that this was done so as not to inform the bank that he was 
the real borrower of the money, and not Mitchell. Appellee was a 
director in the bank at the time. Maring, cashier of the Bank of 
Carthage, testified that the loan was made to Mitchell with Crâne as 
surety. At the time of the making of the loan Thomas & Hackney, 
attorneys, passed upon the title to the land and made their report to 
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the Bank of Carthage for which Mitchell paid. More than 13 months 
after the transaction in regard to the loan Mitchell paid back taxes on 
the land. 

Mitchell and appellee both testified: That at the inception of the 
transaction Mitchell was désirons of obtaining a loan from appellee. 
Appellee testifies that he first saw the deed from Mitchell, Hart, and 
Evans about October 26th or 27th. That in September, 1911, Mitchell 
wanted some money, and wanted to know if appellee would loan any 
money on the property. That appellee replied that he would not loan 
any money on the land. That appellee did not know whether the title 
was clear or not ; suggested that Mitchell get an abstract. That Mitch- 
ell must get an abstract before appellee would hâve anything to do 
with the land, and the abstract would hâve to be passed upon by his 
attorneys. Appellee further testified: That he figured on buying the 
property from Mitchell, and the deed was delivered to appellee at the 
office of Thomas & Hackney. At the time the deed was delivered the 
two letters heretofore referred to from Hart and Evans were also 
delivered to appellee. That the papers were delivered to appellee, and 
not to the bank. That appellee asked the bank to keep the papers, to 
put them with his papers in the bank. Appellee never consented to 
Mitchell retaining the abstract. That Mitchell promised to bring it 
back, but never did. That the actual price appellee was to pay for the 
land was $2,695. Appellee told Mitchell that he was short of money, 
and did not hâve the money on hand sufficient in actual cash to pay 
for the land, but would get it from the bank, and did not want to 
be in the attitude of borrowing himself , and that he did not want the 
people at the bank to know anything about his business transactions 
whatever. Appellee told Mitchell he would pay him $2,ô95 in cash 
for the land. The reason appellee did not immediately place the deed 
on record was that there was a judgment against the property in favor 
of Mrs. Munhall of $2,800, and the statute of limitations would run 
on it in July of the next year, 

Appellee had the deed recorded at the time he did because, either 
on the morning of the 8th or 9th of March, Mr. Thomas called appel- 
lee up and told him that his land was advertised for sale for taxes; 
that Mitchell agreed to pay the taxes down to 1912, but he did not 
do it. The tax sale proceeding was against Chitwood, the grantor of 
Hart, Mitchell, and Evans, who appeared on record as the owner of 
the land. Mr. Mitchell did not turn the papers over to Mr. Maring, 
the cashier of the bank. "They were given to me by Mitchell, and I 
left them with the bank among my papers. That appellee never told 
Mitchell that, if he paid the note, the deeds would be returned." 

There was évidence that at the time of the transaction resulting in 
the loan from the bank the land in question was worth $300 per acre. 
There was also évidence that, as agricultural land, it was worth from 
$50 to $55 an acre. The master found the value of the land would not 
exceed $100 per acre. On October 30, 1911, the land was occupied 
by one Poster, who farmed it in a small way, paying or agreeing to 
pay $50 per year rent. There was no change of possession up to the 
time the suit was commenced. Appellee testified that he told Poster 
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he was willing that he should remain upon the land, whether he paid 
rent or not. 

[2] Thèse are the sahent facts in connection with the controversy 
upon the question as to whether the deed, although absolute in form, 
was really a mortgage. The testimony of Mitchell is in direct con- 
tradiction of that of appellee. In favor of appellant's contention is the 
fact that both parties agrée that, when Mitchell approached appellee, 
it was to secure a loan ; that he subsequently obtained the loan f rom the 
Bank of Carthage, and appellee signed the note as surety, taking, as 
Mitchell claims, the deed by Hart, Mitchell, and Evans as security. 
We do not attach much importance to the fact that Mitchell obtained 
an abstract of the property and paid for an examination of the same. 
In most localities this would be one of the duties of the vendor or mort- 
gagor. In favor of appellee it appears that the deed is absolute on its 
face, and it is the rule that the évidence which is necessary to show 
it to be a mortgage must be clear and convincing. 

If the transaction was intended as a sale of the land, the method 
adopted for that purpose was certainly unusual ; that Mitchell borrow- 
ed the money from the bank and appellee became surety on the note 
is undisputed. On the face of the transaction the money ail belonged 
to Mitchell; still, if we are to sustain the integrity of the deed, we 
must fînd that the money did not belong to Mitchell, but to appellee, 
in face of the fact that Mitchell paid out of the proceeds of the note 
$675 to' appellee. It is said the true nature of the transaction was 
obscured by reason of the fact that the parties wished to avoid judg- 
ment liens then in existence against Mitchell; but the transaction as 
carried out would not be effective for any such purpose. It is also 
said that the other grantors, Hart and Evans, so far as their action is 
concerned, contemplated a sale, and that Mitchell probably had no 
authority to put the deed up as security. 

We are of the opinion, however, that under the évidence in the 
record in regard to the relationship of the several grantors that 
Mitchell had authority to do anything with the property that would 
let him out. The master thought that it was reasonable to believe that, 
if the parties intended anything but an absolute sale, they would bave 
insisted upon and obtained a contract evidencing the arrangement. 
Of course, if the parties had done so, there would bave been no law- 
suit ; but, as they did not do so, the case must be judged upon the facts 
as they appear. The rule that a deed absolute upon its face can be 
shown by paroi évidence to be a mortgage exists because parties do 
not always exécute a mortgage when one is intended. We are of the 
opinion that the conceded fact that Mitchell first applied to appellee 
for a loan becomes of great importance in the décision of this case. 
Morris v. Nixon, 1 How. 118, 11 L. Ed. 69; Cobb v. Day, 106 Mo. 
278, 17 S. W. 323. If it was not for the fact that the master and 
trial court bave decided the question at issue in favor of appellee, we 
should bave no hesitancy in holding upon the facts that the deed from 
Hart, Mitchell, and Evans to appellee was in fact a mortgage; but, 
notwithstanding the finding below, we think the circumstances as de- 
tailed in the record require us to difïer with the master and the court. 
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The decree below is reversed, and the case remanded for such fur- 
ther proceedings as law and justice may require. 

BOOTH, District Judge. I dissent. The testimony of the two par- 
ties to the transaction in controversy was in direct conflict. The 
circumstantial évidence in part tended to corroborate one, in part the 
other. No obvions error by the court below in the appUcation of the 
law is pointed out, and in my judgment there was no grave mistake 
made in the considération of the facts. In accordance with the well- 
established rule applicable under such circumstances, the decree below 
should be affirmed. 



ATCHISON, T. & S. F. ET. CO. v. INTERNATIONAL LAND & INVEST- 

MENT CO. 

(Circuit Court of Appeals, Eiglith Circuit. November 26, 1917.) 

No. 4785. 

1. C'ARRIEBS ©=392 — CaRIÎIAGE OF GOODS — CONFIRMATIOX— DEFENSES. 

Tlie rule, as conimonly stated, tliat a common carrier is llaWe in con- 
version for mlsdellvery or nondellvery of property intrusted to it Ifor 
transportation, and that upon tlie making of an adverse clalni and de- 
mand t)y a tliird person tlie carrier assumes the rlsk of correctly decia- 
luf; between tlie clalmant and the slilpiier or consignée, lins resulted in 
addiiig the compulsion of légal process to the exceptions of act of God and 
public enemies, which is a défense to a carrier's fallure to deliver prop- 
erty, and so a carrier will be protected against the shlpper or consignée 
if the property has been seized or taken froui its possession by attach- 
ment, replevin, or search warrant at the instance of a tlilrd person. 

2. Carriers <©=392 — Carriage of Goods— Conversion. 

A carrier .should, where property in its possession for transportation 
is sei/.ed or taken froin its possession by attaclinieiit, replevin, or search 
warrant, give notice to the shljiper or consignée of the iiroceediug. 

3. Carriers <©::^9,''— Carriaob of Goods — Conversion — Liability. 

Where a carrier décides corrGCtl.y, and voluntarlly surrenders property 
tn its possession for transportation to an adverse clniniant, who Is in 
fact the true owner, it is not liable as for conversion of the property. 

4. Carriers <S=>93 — Carriage of Goods— Conversion— What Amounts to. 

Plaintlff, whlch had owned and used htftel cars In Its land business;, 
sold theni to a third party, reserving title until the purchase-uaoney notes 
were paid. Thereafter plalntifï asserted a default. The purchaser, 
claiming to hâve paid In full, leased the cars for use in a traveling show 
business. Défendant railroad conipany graiited the lessee, for a consid- 
ération, the uise of the spur track near his résidence as a space for storage 
of the cars ; the agreement reserving to défendant no power or right of 
supervision. Whlle the cars were ou such storage track, jilalntiff made 
formai demand therefor upon défendant. Thereafter défendant trans- 
ported the cars for the lessee, and redellvered them to hini. Ilold that. 
In view of defendant's obligation as a common carrier to transport for 
any person, défendant was not!, despite the commonly stated rule that a 
common carrier is liable In conversion for mlsdellvery or nondellvery of 
property intrusted to It for transportation, and that upon the niaking of 
an adverse claim and demand by a third person the carrier assumes the 
rlsk of correctly deciding between the clalmant and the shlpper or con- 
signée, liable, for when the demand was made défendant had no control 

<Ês>Foi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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over the cars, and when défendant transported them It was not guilty of 
connivance with the lessee. 
Smith, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Nebraska; J. W. Woodrough, Judge. 

Action by the International Land & Investment Company against the 
Atchison, Topeka & Santa Fé Railway Company. There was a judg- 
ment for plaintifï, and défendant brings error. Reversed and re- 
manded. 

Wilham R. Smith, of Topeka, Kan., and Robert Dunlap, of Chicago, 
m. (Gardiner Lathrop, of Chicago, 111., and Charles L,. Hunt, of Con- 
cordia, Kan., on the brief), for plaintifï in error. 

George B. Thummel, of Omaha, Neb. (John J. Sullivan and James 
E. Rait, both of Omaha, Neb., on the brief), for défendant in error. 

Before HOOK, SMITH, and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. This is an action by the International Land 
& Investment Company against the Atchison, Topeka & Santa Fé Rail- 
way Company for the conversion of three hôtel cars. The plaintifï, 
which had owned and used the cars in its land business, sold them to a 
third party, reserving title until purchase-money notes were paid. 
Afterwards it asserted a default and demanded possession from de- 
fendant by formai instrument and correspondence. The vendee, claim- 
ing to hâve paid in full, had previously leased the cars to one Evans 
for use in his traveling show business. In turn the vendee notified 
défendant that it was the owner and would hold défendant liable if it 
failed to transport the cars on its order or that of Evans. The plain- 
tifï resided at Omaha, Neb., the vendee at Kansas City, Mo., and Evans 
at Independence, Kan. After the notices and demands défendant 
transported the cars for Evans for about three weeks from Independ- 
ence and from town to town, and then delivered them for him to the 
Missouri Pacific Railroad at Pittsburg, Kan. Thereafter Evans con- 
tinued in the control and use of them in his show business in Kansas, 
Oklahoma, Nebraska, lowa, Minnesota, and Missouri. There was évi- 
dence at the trial tending to show that the conditional sale of the cars 
was a part of a larger transaction between the plaintifï and its vendee, 
in the conduct of which the plaintifï received the proceeds for joint 
account and division, that part of the notes for the cars had been paid 
by plaintifï's debiting the vendee in their accounts, and that at the time 
of the controversy there was due the vendee more than enough to pay 
the balance. The trial court held that to détermine whether the re- 
maining notes were so paid involved a complicated accounting, which 
could not be had in the case on trial. The évidence also showed quite 
clearly, notwithstanding a mistaken assumption of some of defendant's 
oflficials to the contrary, that when plaintifï's demands were made the 
cars were not in defendant's possession. Evans had caused them to 
be moved from near Kansas City to Independence. Défendant granted 
him for a considération the use of a spur track at the latter place for 
storage purposes under an agreement of license reserving to itself no 
power or right of supervision. The cars were there wholly in Evans' 
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control and at his risk, and at the time of plaintiff's demands the 
défendant was under no duty of bailment or carriage to any per- 
son. The possession of défendant arose after the demands, when it 
took the cars for transportation on Evans' order. The évidence also 
showed that défendant endeavored in good faith to perform the duties 
imposed tipon it as a common carrier, without intention to aid either 
party against the other. The trial court instructed the jury that de- 
fendant had committed a conversion and that the only question open 
was the value of the cars. A verdict and judgment for the plaintiff, 
and this writ of error by défendant followed. 

[1-3] The rule as commonly stated is that a common carrier is lia- 
ble in conversion for misdelivery or nondelivery of property intrusted 
to it for transportation, and that upon the making of an adverse claim 
and demand by a third person the carrier assumes the risk of correctly 
deciding between the claimant and the shipper or consignée. The re- 
suit of this is that, though the carrier is without adéquate means of in- 
formation, it will be held in conversion if it errs in its décision. In 
the statement of the rule it is generally recognized as productive of 
much hardship to common carriers impartial as between the contend- 
ing parties and désirons only of discharging the duties imposed upon 
them by law. It bas been suggested as a possible relief that a carrier 
in such a position might file a bill of interpleader and bring the parties 
in to settle their own controversy (Hutch. Carr. § 752), but difficulties 
of jurisdiction, the loss of market, the perishable character of the prop- 
erty, etc., would seem to impair its adequacy. The hardship of tlae 
rule bas resulted in adding the compulsion of légal process to the ex- 
ceptions of "the act of God and the public enemies," and it is held that 
the carrier will be protected against the shipper or consignée if the • 
property has been seized or taken from its possession by attachment, 
replevin, or search warrant at the instance of a third person. Stiles v. 
Davis, 1 Black. (66 U. S.) 101, 17 L. Ed. 33; Pingree v. Railroad, 66 
Mich. 143, 33 N. W. 298, 11 Am. St. Rep. 479; Robinson v. Railroad 
(C. C.) 16 Fed. 57; BHven v. Railroad, 36 N. Y. 403. The carrier 
should, however, give notice of the proceeding. It is also settled that 
it will not be held liable, should it décide correctly and voluntarily sur- 
render the property to the adverse claimant who is in fact the true 
owner. The Idaho, 93 U. S. 575, 23 L. Ed. 978. 

[4] Although the rule has been broadly stated as above, its concrète 
application has almost always been in actions by shippers or consignées 
against carriers for violation of their contractual obligations. Though 
generally assumed to apply, it has not often been invoked, as in this 
case, by a stranger to the transportation claiming adversely. Much of 
the support for this particular application of the rule consists of 
dictum in cases in which the question was not involved and the gênerai 
language of text-writers. It is a broad extension of the liability of an 
ordinary voluntary bailee to common carriers without allowance for 
the compulsory character of the duties of the latter or the public inter- 
est in unobstructed commerce. That there are some différences be- 
tween an ordinary bailee and a common carrier as regards liability to 
third persons is clear. Thus in Bâtes v. Railroad, 60 Wis. 296, 19 N. 
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W. 72, 50 Am. Rep. 369, it was said that public policy and the proper 
discharge of the duties imposed upon common carriers require that 
they should not be held in garnishment for personal chattels in their 
possession and in actual transit at the time the writ is served. Of the 
varions cases cited for plaintiff's contention, but two, Shellenberg v. 
Railroad, 45 Neb. 487, 63 N. W. 859, 50 Am. St. Rep. 561, and Atchi- 
son, T. & S. F. R. Co. v. Jordan Stock Food Co., 67 Kan. 86, 72 Pac. 
533, are in point. And the latter was an action in replevin, though, 
because no writ or order of delivery was issued, it may fairly be said 
to hâve been équivalent to one in conversion. On the other hand, in 
Kohn v. Railroad, 37 S. C. 1, 16 S. E. 376, 24 L. R. A. 100, 34 Am. 
St. Rep. 726, it was held that conversion would not lie upon mère de- 
mand; that because of the stringent obligations of a common carrier 
in respect of transportation, and its difficulties in case of an adverse 
claim, the demand should be accompanied by légal process. In Nanson 
V. Jacob, 93 Mo. 331, 6 S, W. 246, 3 Am. St. Rep. 531, the court said: 

"Common carriers, by reason of the nature of their business, whlch im- 
peratively requires them to receive and forward gooUs, when tendered in the 
usual course of tlieir business, liave long fornied an exception to the stringen- 
cy of gênerai rules in respect to what constitutes, in sindlar cases, a conver- 
sion." 

But if the rule for which plaintiff contends be well founded, which 
we need not détermine, we do not think it can be extended to the case 
at bar. Plaintiff's demands upon the défendant, made when the latter 
was not in possession or control, amounted to no more than notice of 
the claim. Obviously the failure to comply at that time did not con- 
stitute a conversion. The défendant could not lawfully hâve taken the 
cars away from Evans and delivered them to the plaintiff. The fact 
that they were on wheels and were on a spur track owned by défend- 
ant made them conveniently movable, but was not décisive of the ques- 
tion of possession or control. The case would not hâve been différent, 
had Evans dismantled the cars and put the parts upon a designated 
portion of the right of way under an agreement like the one he held. 
Afterwards, with notice of plaintiff's claim and of the claim of the 
vendee, the défendant transported the cars for Evans and redelivered 
them to him. It asserted no title in itself ; its possession was tempo- 
rary; it acted in good faith, and did not connive with the vendee or 
Evans to deprive the plaintiff of its property. In fact the cars were 
not put beyond the plaintiff's reach. The simple remedy of replevin 
from Evans was as available after the transportation as before. Giv- 
ing full force to the incidents held in varying circumstances to consti- 
tute a conversion, we do not think sufficient were shown at the trial. 

The judgment is reversed, and the cause is remanded for a new 
trial. 

SMITH, Circuit Judge, dissents. 
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PHILADELPHIA & R. RY. CO. v. SKERMAN. 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 39. 

1. Courts <S=3352 — Procédure in EYderal Court — Argument of Oounsel — 

Propbiety. 

In an action against a railroad company for damages for injuries re- 
sulting from a crosslng accident, a statement by plaintiff's counsel tliat 
he claimed $50,000 damages is not, tliie case being tried in tlie fédéral 
District Court for New York, open to objection, though the cause of 
action arose in Pennsylvania, where such statement would hâve Tjeen 
open to objection; this being particularly true as tlie trial court di- 
rected the jury that the statement had nothing to do with the verdict 
except as to the limit of plaintiff's demand. 

2. Removat. of Causes <S=>119 — Résidence — Acquisition — Détermination. 

In an action for personal injuries occurring in Pennsylvania brought 
by plaintifC in a state court in New Yorli, and removed by défendant to 
the fédéral court, the question whether plaintiff had acquired a résidence 
in the state of New York, which under Code Civ. Proc. N. Y. § 1780, was 
a condition précèdent to instltuting suit therein, is for the jury, where 
plaintifC testified that he was a single man, and, flndlng no employment 
in Pennsylvania after the action, moved to New York with the intention 
of residing therein. 

3. Railroads <@==>327(1) — Crossing Accidents — Négligence. 

Under the décisions of Pennsyl\ania which govern a right of action 
for injuries received in that state when run down at a railroad crosslng, 
the failure of the traveler before crosslng tracks to stop, look, and listen 
is négligence per se, and that rule caunot be ignored by the jury. 

4. Railroads <g=5348(8) — Crossing Accidents — Testimony. 

Testiniony by plaintiff, wlio was struck in the nighttime by a train 
coming down grade by force of gravity merely, and which bore no light, 
the locomotive coming tender flrst, that he stopped, looked, and listened, 
cannot be rejected as eontrary to the physical facts, and a verdict by 
the jurj' based thereon overturned. 
6. Trial <S=»312(3) — Province of Court — Directions to Jury. 

In an action for injuries received in a crosslng accident, where the 
négligence of défendant railroad company and the re.sidence of plaintiff 
were tlie matters in issue, tlie case weut to the jury on Saturday evening. 
On the following day, at 12:20 a. m., the court excused counsel until 
Monday niorning, and furnislied the jury with blanks for a sealed ver- 
dict. On Sunday at 8 a. m. the court, in the absence of counsel, sent to 
the foreman, in addition to the blank forin of verdict for plaintiff and 
a blanli form of verdict for défendant, a blank form with a finding for 
plaintiff on the question of résidence, and a statement as to whether the 
jury had agreed on an issue of négligence, as well as a blank form with il 
finding on the issue of négligence, and a statement that tlie jury had not 
agreed on the question of résidence. The jury, after sending in a spé- 
cial verdict flndlng for plaintiff, on tlie question of résidence, and rc- 
citing the disagreement on négligence, handed in a sealed verdict wliicli, 
when opened on the following Monday morning, eontained a finding for 
plaintiff on botli issues. JJcUl that, if the conduct of the judge was 
irregular, it was in no way calculated to influence the jury or to préju- 
dice défendant. 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Ê=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Action by William Skerman against the Philadelphia & Reading 
Railway Company, begun in the state court, and removed to the féd- 
éral court. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

See, also, 225 Fed. 85; 230 Fed. 814, 145 C. C. A. 124. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for plaintiff in error. 

Gilbert D. Steiner and John C. Robinson, both of New York City, 
for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. January 31, 1913, the plaintiff in this case 
was struck by one of defendant's trains as he was crossing Race streét, 
Shamokin, Fa. 

November 25th he began suit to recover damages for his injuries in 
the Suprême Court of the state of New York for Richmond county. 
The défendant i-emoved the case to the District Court of the United 
States for the Eastern District of New York. 

[1 ] At the opening of the trial, the plaintiff 's counsel said to the ju- 
ry that the plaintiff — 

"asks for a verdict at your hands for $50,000. 

"Mr. Brown: I object to that statement, and move that a mlstrial be or- 
dered on the ground that it is contraiy to law for the plalntlfC's counsel to 
state the aniount of damajres that they ask for in the présence of the jury. 

"The Court: Motion denied. I shall Instruct the jury that that is not évi- 
dence, and has nothlng to do wlth the verdict excejpt as an Indication of the 
llmlt of the plalntiff's demand. 

"Défendant excepts." 

The defendant's objection is based upon the practice in Pennsyl- 
vania as stated by the Circuit Court of Appeals for the Third Circuit 
in Vaughan v. Magee, 218 Fed. 630, 134 C. C. A. 388: 

"In the ordinary suit on a bond, note, contract, or account, the amount in 
suit can be stated, goes in évidence, and affords the Jury a money basis on 
which the rights of the parties can be determined. In damage cases there 
is no flxed sum in controversy. The amount of damages a party recovers Is 
ascertained by the jury frora évidence regularly ofCered and admitted by the 
court of such pertinent facts as will enable the jury to itself fix the money 
value of the injury sustained. While among those facts may, at tlmes, be 
certain deflnite amounts in the way of médical, surgical, and nurslng ex- 
penses, and other items capable of exact fixation, yet, when It cornes to de- 
termining the amount of the damages to be awarded, this is the province of 
the jury alone, and of a jury unlnfluenced by the figures or estimâtes of any 
other person as to the amount thergof. The law, therefore, permits no estl- 
mate to be given by eithor party to the jury, even under oath, of the money 
amount of such damages, and to get the same character of estimâtes before a 
jury by Indirect methods is a reprehensible practice. 

"Vhatever may be the practice in other jurisdictions, the courts of Penn- 
sylvanla liave been stem and unyielding In that regard. Wherever a court, in 
its charge, or counsel, in addressing a jury, bave brought to a jury's notice 
that a plaintiff claimed a flxed sum for damages, it has been adjudged a 
mistrial. Carothers v. Pittsburgh Railways Co., 229 Pa. 560 [79 Atl. 134]; 
Reese v. Hershev, 163 Pa. 253 [29 Atl. 907, 43 Am. St. Rep. 7951 ; Quinn v. 
Phila. Rapld Transit Co., 224 Pa. 162 [73 Atl. 319] ; Dougherty v. Pittsburgb 
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Rallways Co., 213 Pa. 340 [62 Atl. 02G] ; Hollinger v. York Railway Co., 225 
Pa. 419 [74 Atl. 344, 17 Aim. Cas. 571]." 

No such practice pi-evails hère, and we are not favorably impressed 
by it. It seems to us that counsel has a clear right to state what the 
plaintiff asks and expects to recover for his injuries. It is not évi- 
dence, but, at most, mère matter of argument, in making which coun- 
sel are entirely within their rights. Even if it were viewed as im- 
proper, Judge Chatfield at the time, and subsequently in his charge, 
fully corrected any undue weight that the jury might hâve given it. 

[2] The next exception relied upon by the défendant is as to the ju- 
risdiction of the court in connection with the résidence of the plaintiff. 
He testified that he was a single man, by occupation a miner, and that, 
getting no employment in Shamokin after the accident, he moved to 
Brooklyn with the intention of residing in New York state. After be- 
ing there two weeks, he went to Staten Island for two weeks, where he 
began his suit at law, and then returned to Brooklyn, where he remain- 
ed two weeks, and, finding no work, went to Jersey City, f rom whence 
he returned to Staten Island some three weeks before this trial. Un- 
der section 1780 of the New York Code of Civil Procédure, unless a 
résident of the state of New York, he could not maintain his action 
against the défendant, which was a foreign corporation. Because of 
misunderstanding by the court of the point intended to be raised, we 
reversed a judgment in favor of the plaintiff at a former trial (230 
Fed. 814, 145 C. C. A. 124), saying: 

"The question of the plaintifC's résidence was one of intention to be drawn, 
not only from liis testimoiiy as to intention, but from the surrounding cir- 
C'umstances. It was for the jury, not being a pure question of law, but de- 
pending upon facts. ïhe jury might flnd résidence on less évidence in the 
case of an unmarried and disabled lahoring man looking for light work thau 
they would in the case of a man with a famlly, well-to-do and accustomed to 
a permanent domicile. 

"The objection made by the défendant is a substantial one, and, although 
it should hâve been pleaded more specially and brought more clearly to the 
attention of the trial judge than it was, we feel obliged to reverse the judg- 
ment and order a new trial." 

On the présent trial the court left the question of the plaintiff's rési- 
dence to the jury as a question of fact in accordance with our décision, 
and they hâve found it in the plaintiff's favor. 

[3] The défendant next contends that the case should not hâve been 
submitted to the jury at ail because the defendant's liability in tort 
dépends upon the law of Pennsylvania, where the accident occurred, 
which makes it an obligation to stop, look, and listen before crossing 
the tracks of a railroad company. This is not a rule of évidence, but 
a rule of law, peremptory, absolute, and unbending, which the jury 
should never be permitted to ignore or évade or pare away by dis- 
tinctions and exceptions. Not to stop, look, and listen is négligence 
per se. The décisions of the Suprême Court of Pennsylvania fully 
establish this. Among others, Aiken v. Penna. R. Co., 130 Pa. 380, 18 
Atl. 619, 17 Am. St. Rep. 775; Ihrig v. Erie R. R. Co., 210 Pa. 98, 59 
Atl. 686. 
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[4] The plaintiff testified that he did stop, look, and listen, and the 
jury must hâve believed him. The accident happened on a dark, rainy 
night. The train was coming down hill by the force of gravity merely. 
The locomotive was coming tender first, and there was évidence that 
there was no light on the tender. Under thèse circumstances the jury 
might find, and indeed must hâve found, under the instructions of the 
court, that although the plaintifï did stop and look and listen, h© was 
not guilty of négligence in not seeing or hearing the approach of the 
train in time to avoid it. His story is not, as the défendant contends, 
preposterous. On the other hand, its contention amounts to saying 
that one who does stop, look, and listen can under no circumstances 
be hit by a moving train. It might hâve been so held in this case, if 
the accident had happened in broad daylight, or even at night, if the 
train were being moved by a locomotive carrying the usual brilliant 
headlight, and especially if moving fast. We think the case was right- 
ly submitted to the jury. 

[5] The jury went out on Saturday, October 21, 1916, at 2 o'clock, 
and returned at 5 p. m. with the request that a part of the charge as to 
the question of plaintiff's résidence be read to them. October 22d at 
12 :20 à. m. the court excused counsel until Monday morning, October 
23d at 10 a. m., and furnished the jury with blanks for a sealed ver- 
dict. October 22d at 8 a. m. the court, in the absence of counsel, in his 
own words — 

" • * * sent to the foreman, In addition to the blank form of verdict for 
the plaintiff and the hlank forui of verdict for the défendant, a blank form 
with a flnding for the plaintiff upon the question of résidence, and a state- 
ment as to whether they had or had not agreed on tlie issue of négligence. I 
also submitted to the foreman of the jury a blank form with a finding that 
they had agreed upon the issue of négligence and a stateraent that they had 
not agreed upon the question of résidence. It is évident that there would be 
uo need of asklng the jury if they had agreed upon a verdict for the défendant 
on the question of résidence, because the previous instructions had been to 
the efCect that such an agreement would be conclusive of the case." 

October 22d at 10 a. m. the jury sent to the court a spécial verdict 
as f oUows : 

"We, the jurors Impaneled herein, find for the plaintiff on the subject of 
résidence. We hâve not been able to agrée on the question of négligence." 

The court thereupon left the jury in further consultation. At 12 p. 
m. the jury handed in a sealed verdict, which was opened on Monday 
morning, the clerk inquiring as f ollows : 

" 'Gentlemen of the jury, you say that you, the jurors impaneled in this 
case, flnd for the plaintiff on the subject of résidence, so say you ail.' And 
so said the jury ail. The clerk then inqulred further: '(Jentlemen of the 
jury, you say that you, the jurors impaneled in the case, flnd a verdict for 
the plaintiff, and that you assess the damages in the sum of .'^23,350, so say 
you ail.' And so said the jury ail." 

If what the judge did was irregular, it was in no way calculated to 
influence the jury nor prejudicial to the défendant. He gave them no 
instructions, and as we are satisfied that the jury were correctly ad- 
vised as to the law of the case the judgment is affirmed. 

HOUGH, Circuit Judge, dissents. 
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ANDEESON V. HULTBERG. 

(Circuit Court of Appeals, Eiglith Circuit. Junuary 7, 1018.) 

No. 4837. 

1. Cbeditoks' Suit ®=342 — Rigiit to- Maintain. 

It Is indispensable to tlic lualntenance of a creditors' l)ill to avoid, as In 
fraud of liis creditors, conveyances niado or caiised by a delrtor before 
the judgmcnt on wliicli the creditors' suit is founded was rendered against 
tlie debtor, that tlie eoniplainant sliow the existence, at the times the 
conveyances were inade, of the trust, the indebtediiess, or tlie actual 
fraudulent intent of the judgmeiit debtor on which eoniplainant relies. 

2. JUDGMKNÏ ©=5708 — OONCLUSIVENESS — EVIDENCE. 

AVhcre, after a conveyanee, judgment is rendered against the grantor, 
in a suit to which the grantee is not a party, sucli judgment will estop 
the grantee from denying that the judgment was rendered at fhe time 
specified in its record, and tliat the grantor was then indebted to the 
judgnient créditer, but it estops tlie grantee no further, and neither the 
judgnieiit, nor the record of the action or prooeedings on which it is 
based, is proof or compétent évidence against the grantee, of a trust, 
or an indebtedness of the grantor, or of his intent to defraud his credi- 
tors, at the tinie the conveyanee was made, nor of the circunistances or 
character of the transaction out of which the adjudged indebtedness 
arose, nor of any of the facts at issue between the grantor and lus judg- 
ment creditor. 

3. Evidence (®=357S — Former Prooeeding — Admissibility. 

Coniplainant's assigner claiined miiiing property actiuired b.y defend- 
ant's husband, which claim defendant's husband repudiated. Meanwhile 
he not only agreed to transfer to défendant certain other mining property, 
but paid the considération for parcels of land wliich were conveyed to 
her. Thereafter the husband and complainant entered iiito an agreement 
for arbitration of their dispute. To this agreement défendant was 
not a party, nor was she a party to the suit on the awar<l In favor of 
eoniplainant. Held that, in a creditors' suit in fédéral court by com- 
plainant to set aside the conveyances to défendant, évidence received by 
the arbitra tors and in the suit on the award was not admissible, excejjt 
as ofEered by défendant or received under stipulation ; this being par- 
ticularly true in view of the strict rules in the fédéral courts as to the 
admission of testimony of witnesses at former trials and the fact tliat 
défendant was not even a party to the proceedings. 

4. Evidence ©=3248(6) — Admissions — Admissions Against Interest. 

In such case, statenients or admissions by defendant's husband, made 
after exécution and recordation of the conveyances to her, are inad- 
missible to impeacli her title, for déclarations by a grantor after his con- 
veyanee are inadmissible to attack the title of the grantee. 

5. Courts <ê==>406(1) — Circuit Court of Appeai.s — Equity Cases— New 

Trial. 

An appeal in an equity case in the fédéral courts is heard de novo by 
the Circuit Court of Appeals; consequently incompétent évidence, whicii 
the trial court itself stated would be disregarded, the court receiving the 
testimony without determining in the flrst instance its comi)etency or 
relevancy, must be disregarded on appeal. 

6. Trusts ®=>72 — Resultino Trusts — Statutes. 

Under Gen. St. Kan. 190O, §§ 9899, 970O, declaring that when a convey- 
anee for a valuable considération is made to one person, and the consid- 
ération is paid by another, no use or trust shall resuit in favor of the 
latter, and title shall vest in the former, but that every such conveyanee 
shall be deemed fraudulent as against the creditors of the person paying 

®=>Foi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
247 P.— 18 
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tJtie cousideration therefor, and that when a fraudaient Intent is not dis- 
proved a trust shall resuit in favor of credltors to the extent of their 
just demands, and also lu favor of subséquent credltors, if tliere be 
sufficient évidence of a fraudulent intent, no resulting trust arises where 
the title to Kansas land is takeii in the narne of oue party, another paylng 
the considération, unless it be establlshed that the case falls withiu one 
of tlie exceptions of the statute. 

7. Tbusts i®=>372(3) — Actio>;s — Evidence — Sufficiency. 

In a credltors' suit, whereln the title of défendant to Kansas land vras 
attacked on the ground that the property was paid for wlth nioneys 
obtained from a minlng claini, which defendant's husband, who paid the 
considération, held in trust for complainant's assignor, évidence held in- 
sufflcient to establish any trust. 

S. Fraudulent Convetakces iSc=>296 — Evidence — Sufficiency. 

In a credltors' suit, whereln defendant's title to Kansas lands, the 
considération for which was paid by her husband, was attacked, évidence 
held insufficient to show that complainant's assignor was a creditor of 
the husband when the land was paid for, or that the payments for the 
land dlsabled the husband from discharglng any such debts. 

9. Fraudulent Conveyances 'S=o2Q8(S) — Evidence — Sufficiency. 

In a credltors' suit, whereln defendant's title to Kansas land, the 
considération for which was paid by her husband, was attacked, évi- 
dence held Insutficleut to show that the husband caused title to the land 
to be conveyed to the défendant wlfe, wlth actual Intent to hinder, delay, 
or defraud his présent or subséquent credltors. 

10. Fraudulent Conveyances <S=>299(12) — Evidence — Sufficiency. 

In a credltors' suit, whereln defendant's title to Kansas land, the con- 
sidération for which was paid by her husband, was attacked, évidence 
held insufficient to show that défendant did not receive and hold title 
for her own benefit, or that she held title for her husband as the real 
owner. 

11. Cheditors' Suit <S=»50 — Relief — Receivers. 

Where, in a credltors' suit, receivers were appointed to take charge of 
the rents and prolits of the land iuvolved, défendant Is, on déniai of com- 
plainant's claim, entitled in such suit to au accounting of the rents and 
profits taken by the receivers. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. PoUock, Judge. 

Creditors' bill by Nels O. Hultberg against Friedborg A. Anderson. 
From a decree for complainant, défendant appeals. Reversed and re- 
raanded. 

Axel Chytraus, of Chicago, 111., and Charles Blood Smith, of Topeka, 
Kan. (John J. Healy and E. Allen Frost, both of Chicago, 111., on the 
brief), for appellant. 

Harris F. Williams, of Chicago, 111., and David Ritchie, of Salina, 
Kan. (John Barton Payne, Silas H. Strawn, and Walter H. Jacobs, ail 
of Chicago, 111., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge. On September 7, 1907, the plaintiff be- 
low, Nels O. Hultberg, filed a creditors' bill against Mrs. Friedborg A. 
Anderson, the wife of Peter H. Anderson, founded on a judgment in 
favor of Hultberg and against Anderson for $264,708, rendered by the 

^^ïsFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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District Court of Dickinson county, Kan., on January 31, 1907, and 
upon exécutions tKereon returned nulla bona, to avoid a deed to Mrs. 
Anderson made by the Northwestern Mutual Life Insurance Company 
for $12,500, dated December 26, 1899, recorded January 8, 1900, of 
land in Kansas called the Hafner farm, and a deed to Mrs. Anderson 
made by Gustaf A. Alstrom for $6,000, dated April 1, 1901, and re- 
corded April 15, 1901, of land in Kansas called the Alstrom farm, and 
to subject thèse lands to the payment of the judgment against Ander- 
son on the grounds (1) that Anderson bought thèse lands, caused them 
to be conveyed to bis wife, and paid for them with the proceeds of a 
mining claim that he held in trust for Hultberg's assigner; (2) that 
Anderson bought and paid for the lands, and caused them to be con- 
veyed to his wife, when he was indebted to the assignor of Hultberg 
for the proceeds of the mine and was insolvent, with the intent and 
purpose to def raud his creditors ; (3) that he bought and paid for the 
lands, and caused them to be conveyed to his wife, with actual intent 
to hinder, delay, and def raud his creditors ; and (4) that he caused the 
lands to be conveyed to Mrs. Anderson for himself and for his benefit, 
and that she has since held them in trust for hini, and he has ever since 
been and still is the real owner thereof. Mrs. Anderson by her answer 
denied ail the equities alleged in the bill, évidence was taken, there 
was a final hearing, and the court below rendered a decree for the 
plaintiff, Hultberg, on the ground that Anderson paid for the land 
with the proceeds of the mine, which he held in trust for the assignor 
of Hultberg. 

Mrs. Anderson has appealed, and her appeal présents two questions : 
First, were the judgment against Anderson in the Kansas court, and 
an award and decree in, Illinois on which that judgment was based, 
and the évidence or testimony in those cases, to none of which Mrs. 
Anderson was a party, or any of them, compétent évidence against her 
of any of the essential facts requisite to establish the claim of Hultberg 
against her, except the fact that the Kansas judgment was rendered, 
and that at the time of its rendition, January 31, 1907, Anderson was 
indebted to Hultberg in the amount of $264,708 ; and, second, was the 
decree below sustained by sufficient compétent évidence upon the 
merits of the issues? 

A brief statement of the facts that are conceded or conclusively es- 
tablished and a short history of pertinent proceedings anterior to the 
Kansas judgment will render the discussion and décision of thèse ques- 
tions more intelligible. In 1897 the Swedish Evangelical Mission Cove- 
nant of America, a corporation of Illinois organized for religions pur- 
poses and not for pecuniary profit, having its principal place of busi- 
ness in Chicago, was maintaining Hultberg at Chinik, in Alaska, as a 
missionary, and it sent Anderson, who had been a student with it in 
Chicago, to the same place as an assistant missionary and school-teacher, 
and paid his expenses of travel and a salary of $700 in goods a year. 
In the year 1898 gold was discovered near Chinik. In October of that 
year R. L. Priée duly located, gave, filed, and recorded notice of loca- 
tion, and became the owner of placer claim No. 9 Above on Anvil 
Creek. On November 17, 1898, Priée, for a recited considération of 
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$20, which was paid to the attorney in fact of the grantor by Peter H. 
Anderson, conveyed this claim to him. In the summer of 1899 Ander- 
sen extracted from this claim gold f rom which he derived a net income 
of $40,(XX), and from placer claim No. 2 Above on Anvil Creek, which 
he also owned, gold from which he derived a net income of $18,000. 
In the summer of 1900 Anderson extracted from the claim No. 9 a net 
income of about $175,000. In 1900 the Covenant made a claim that 
Anderson had acquired and held No. 9 and its proceeds in trust for it, 
but it never claimed that he so held No. 2 Above, but admitted that he 
was the owner of that claim, although it was originally located in bis 
name in the autumn of 1898. Anderson denied that he had acquired 
or held No. 9 or its proceeds in trust for the Covenant, denied that it 
ever had any interest in it, and continued to work the mine himself , or 
by a California corporation which he controlled, until the year 1903, 
when Claes W. Johnson and the White Star Mining Company of Illi- 
nois secured from Anderson, or from his California corporation, a 
contract of purchase and went into possession thereof. Thereafter, 
and in the year 1903, the Covenant, for a recited considération of $1, 
conveyed ail its title and interest in No. 9 and in its proceeds, and ail 
its claims against Anderson, to the plaintiff, Hultberg. In the same 
year Hultberg and Anderson made a written agreement to submit to 
three arbitrators ail the claims of Hultberg, as successor of the Cove- 
nant, against Anderson, and ail the latter's défenses and contentions, 
and to abide and perform the award of thèse arbitrators. The White 
Star Mining Company and Claes W. Johnson were parties to this 
agreement, but Mrs. Anderson was not. Much évidence and the testi- 
mony of many witnesses was introduced before the arbitrators, and 
their award, made on April 13, 1904, was that Hultberg was entitled 
to recover of Anderson $232,200, to be paid by him immediately. 
Thereafter, in a suit in the circuit court of Cook county, 111., to which 
Hultberg, Anderson, and others were parties, a decree was rendered on 
June 13, 1904, whereby the court adjudged that the award was valid, 
and that Anderson pay to Hultberg $232,200 and interest from April 
13, 1904. This decree is the cause of action, and the only cause of ac- 
tion, upon which the judgment of the Kansas court of $264,708, against 
Anderson, which was rendered January 31, 1907, was founded. 

At the final hearing before the court below counsel invoked, and 
now in this court coimsel for the plaintifif, Hultberg, invoke, the award, 
the decree of the Illinois court, the testimony of stenographers that 
certain witnesses testifîed to certain facts before the arbitrators, and 
the testimony of witnesses to statements of Anderson derogatory to 
the title of Mrs. Anderson to the land in controversy, which were made 
long after the deeds were delivered to Mrs. Anderson and recorded, 
as évidence against her that Anderson held claim No. 9 Above and its 
proceeds in trust for the Covenant at the time her deeds were made, 
that he was then indebted to the Covenant, that he paid for the land 
with moneys he held in trust for the Covenant, that the land was 
bought and conveyed to her by Anderson with intent to hinder, delay, 
and def raud his creditors, and that she bas always held the land in trust 
for Anderson, and it bas always been really his. The court below 
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seems to hâve held that such évidence was compétent to prove that 
Andersen held ckim No. 9 and its proceeds in trust for the Covenant. 

[1] But it was indispensable to the maintenance of the plaintifï's 
suit that he should clearly prove that at the timès the deeds to Mrs. 
Andersen were made in December, 1899, and April, 1901, not on Janu- 
ary 31, 1907, when the Kansas judgment on which his suit is founded 
was rendered, Anderson held the title and the proceeds of claim No. 9 
in trust for the Covenant, or that at those times he was indebted to the 
Covenant, and his payment for the lands deeded to Mrs. Anderson de- 
prived him of the means to pay his just debts then existing, or that he 
bought the lands and caused them to be conveyed to his wife with the 
actual intent to hinder, delay, or defraud his creditors, or that she has 
always held them in trust for hini and they hâve been really his. It is 
indispensable to the maintenance of a suit on a creditors' bill to avoid 
conveyances made or caused by the debtor before the judgment on 
which the creditors' suit is founded was rendered against the grantor 
as in fraud of the latter's creditors that the plaintiff prove the exist- 
ence, at the times the conveyances were respectively made, of the 
trust, the indebtedness, or the actual fraudulent intent of the judg- 
ment debtor on which the plaintiff relies. Horbach v. Hill, 112 U. S. 
144, 149, 5 Sup. Ct. 81, 28 L. Ed. 670; Bruggerman v. Hoerr, 7 Minn. 
337, 343 (Gil. 264-269), 82 Am. Dec. 97 ; Burton y. Flatter, 53 Fed. 
901, 906, 907, 4 C. C. A. 95, 100, 101 ; Tunison v. Chamblin, 88 111. 
378, 385; Mattingly v. Nye, 8 Wall. 370, 373, 375, 19 L. Ed. 380; 
Clark V. KilHan, 103 U. S. 766, 768, 769, 26 L. Ed. 607. 

[2] The subséquent judgment against the debtor in an action to 
which the prior grantee was not a party or privy estops the grantee 
from denying that the judgment was rendered at the time specified 
in its record and that the grantor was at that time indebted to the 
judgment créditer in the amount therein stated, but it estops him no 
farther. Because such a prior grantee is not a party or privy to the 
subséquent judgment against his grantor in an action commenced after 
the grants were made, as in this case, and because "ne grantee can be 
bound by any judgment in an action commenced against his grantor 
subséquent to the grant, otherwise a man having no interest in prop- 
erty could defeat the estate of the true owner" (Dull v. Blackman, 
169 U. S. 243, 248, 18 vSup. Ct. 333, 42 L. Ed. 733; Freeman on 
Judgments [Ist Ed.] § 162), neither the judgment nor the record of the 
action or proceedings on which the judgment is based is either proof 
or compétent évidence against the grantee of the existence of a trust, 
of an indebtedness of the grantor or of his intent to defraud his credi- 
tors at the time the prier conveyance was made, nor of the circ'ûm- 
stances or character of the transaction eut of which the adjudged 
indebtedness arose, nor of any of the facts at issue between the gran- 
tor and his judgment debtor, nor ef any adjudication or fact dis- 
closed in the proceedings for that judgment, except the fact of the 
rendition of the judgment and of the indebtedness of the grantor to the 
judgment créditer at the time of the rendition of the judgment to the 
amount therein stated (Mattingly v. Nye, 8 Wall. 370, 373, 375, 19 
L. Ed. 380; Dull v. Blackman, 169 U. S. 243, 248, 18 Sup. Ct. 333, 
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42 L. Ed. 733; Gottlieb v. Thatcher [C. C] 34 Fed. 435, 438; Bur- 
ton V. Flatter, 53 Fed. 901, 906, 907, 4 C. C. A. 95 ; Lynch v. Burt, 
132 Fed. 417, 428; Harrington v. Wadsworth, 63 N. H. 400, 401; 
Bruggerman v. Hoerr, 7 Minn. 337, 343 [Gil. 264-269], 82 Am. Dec. 
97 ; Corser v. Kindred, 40 Minn. 467, 468, 42 N. W. 297 ; Minnesota 
Debenture Co. v. Johnson, 94 Minn. 150, 152, 102 N. W. 381, 110 Am. 
St. Rep. 354; Yeend v. Weeks, 104 Ala. 331, 338, 16 South. 165, 166, 
167, 53 Am. St. Rep. 50 ; Sweet v. Dean, 43 111. App. 650 ; Coles v. 
Allen Preer & Illges, 64 Ala. 98; Taylor v. Means, 73 Ala. 468). 

[3] For the same and still stronger reasons neither the award of 
the arbitrators, nor the judgment against Anderson thereon in the 
Illinois court, nor any décision which that court or the abitrators 
made, nor the records of those proceedings, nor the testimony of 
witnesses in the hearing before the arbitrators, nor the admissions or 
statements of Anderson after the deeds were made, were compétent 
évidence against Mrs. Anderson, except in those instances in which 
she and her attorneys in this case stipulated that they should be con- 
sidered in évidence or themselves offered them in évidence. AU those 
proceedings were commenced years after Mrs. Anderson received her 
deeds and recorded them. She was not a party or a privy to any of 
them. They were ail founded on the agreement of arbitration which 
Hultberg and Anderson signed. Mrs. Anderson never signed it or 
took any part in the proceedings under it and none of those proceed- 
ings to whose introduction in évidence in this case she did not consent 
are more compétent évidence against her upon any issue in this case 
than they would be against any other stranger. They were res inter 
alios acta, and had no effect upon her rights. The testimony of ste- 
nographers or other witnesses to what Anderson or any other witness- 
es testified before the abitrators was incompétent, because she had 
never agreed to the arbitration, or to the taking of any testimony be- 
fore the arbitrators, the court, or the examiners appointed in the ar- 
bitration proceeding. Because she had no opportunity to cross-examine 
the witnesses, or to produce évidence to rebut their testimony, the 
testimony of witnesses at a former trial of the same cause between 
the same parties is inadmissible upon a second trial between them in the 
fédéral courts. Ex parte Fisk, 113 U. S. 713, 722, 725, 5 Sup. Ct. 
724, 28 L. Ed. 1117; Whitford v. Clark County, 119 U. S. 522, 525, 
7 Sup. Ct. 306, 30 E. Ed. 500 ; Beardsley v. Littell, Fed. Cas. No. 
1185; Sait Eake City v. Smith, 104 Fed. 457, 469, 43 C. C. A. 637, 
649. Much more is the testimony of witnesses at a former trial of the 
same issues in a suit or proceeding to which the objecter wçis neither 
a party nor a privy. 

[4] Nor is the testimony that crept into this case of the statements 
or admissions of the grantor, Anderson, derogatory to the title of 
Mrs. Anderson, which were made many months after her deeds were 
delivered and recorded, compétent évidence to impeach her title. Déc- 
larations or admissions of a party who bas never had, or bas had and 
bas conveyed, or bas caused the title to property to be conveyed, 
made subséquent to the conveyance, and which were not a part of the 
things done at the time of the transaction, are inadmissible to assail 
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the title of the grantee. Burt v. McKinstry, 4 Minn. 204, 207 (Gil. 
146, 149), 11 Km. Dec. 507; Derby v. Gallup, 5 Minn. 119 (Gil. 85, 
97); Zimmerman v. Lamb, 7 Minn. 421, 423 (Gil. 336, 338). 

[5] The resuit is that in the considération and détermination of 
this case in this court ail the incompétent évidence to which référence 
has been made must be disregarded, for the court below stated in the 
course of the hearing before it that it admitted évidence ofïered with- 
out determining its competency or relevancy, but that it should not 
consider or give weight in the décision of the case to évidence thus 
admitted which it deemed incompétent or irrelevant. An appeal in 
a suit in equity in the national courts invokes a new hearing and dé- 
cision of the case on its merits, and accordingly the incompétent 
évidence to which référence has been made must be disregarded in 
this court, and the case must be considered and decided upon the 
compétent and relevant évidence in the case only. 

[6] That évidence leaves no doubt that Anderson bought and paid 
for the farms and caused them to be conveyed to his wife. She testi- 
fied that he paid for them out of the proceeds of placer claim No. 
2, which it is conceded that he owned for his own benefit, and which 
she testified he had previously given to her. In the view which this 
court takes of this case, it is, however, not material in the state of the 
évidence whether he paid for the lands with his own money or with 
hers. For the statutes of Kansas déclare that, when a conveyance 
for a valuable considération is made to one person and the considéra- 
tion is paid by another, no use or trust shall resuit in favor of the 
latter, but the title shall vest in the former, although every such con- 
veyance shall be presumed fraudulent as against the creditors of the 
person paying the considération therefor, and that when a fraudu- 
lent intent is not disproved a trust shall resuit in favor of prior credi- 
tors to the extent of their just dcmands, and also in favor of subsé- 
quent creditors, if there be sufficient évidence of a fraudulent intent. 
General Statutes of Kansas 1909, §§ 9699, 9700. The deeds to Mrs. 
Anderson are theref ore presumptively valid and impregnable to the at- 
tack of the plaintifï, unless he has proved by substantial and convinc- 
ing compétent évidence either (1) that they were paid for with funds 
held by Anderson in trust for the Covenant, or (2) that the Covenant 
was a creditor of Anderson at the times the payments for them were 
made, and that those payments made him unable to pay the just debts 
he then owed, or (3) that he then had the actual intent to hinder, de- 
lay, and defraud his creditors by the purchase and payment for thèse 
lands, or (4) that he placed the title to thèse lands in the name of Mrs. 
Anderson, and she received and held it, not for the benefit of herself, 
but for his benefit, and that he has ever since been and is the real 
owner of thèse lands. 

[7] Does the compétent évidence in this case establish the fact that 
in December, 1899, when the Hafner deed to Mrs. Anderson was 
made and paid for, or in April, 1901, when the Alstrom deed was 
made and paid for, Anderson held placer claim No. 9 Above, or the 
proceeds thereof, in trust for the Covenant? The records and writ- 
ings which vested the légal title under which the Covenant claims An- 
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derson held as trustée for it disclose the facts that this claim No. 9 
was discovered and located on October 18, 1898, by R. L,. Price, by 
G. W. Price, his attorney in fact, and that on November 17, 1898, R. 
L,. Price, by G. W. Price, his attorney in fact, sold and conveyed it 
by a mining deed dated on that day to Peter H. Anderson. Anderson 
is not named as trustée, nor is the Covenant named in this deed, or in 
any of the writings relating to the title. The testimony estabhshes the 
fact that Hultberg was the missionary of the Covenant at Chinik in 
1897 and 1898, that Anderson was his assistant and the teacher of 
the school, that for their services the Covenant paid their expenses 
and $1,100 worth of goods per annum to Hultberg and $700 worth 
of goods per annum to Anderson, and that they were permitted to use 
and dispose of thèse goods as they saw fit. Anderson boarded with 
Hultberg until August 31, 1898, when Hultberg and his family left 
Alaska, and he did not return until the next summer. 

The compétent testimony in this case, upon which alone reliance 
may be placed as tending to show that Anderson held this claim in 
trust for the Covenant, is this : Mr. EHiott testified that in June, 1899, 
Anderson told him that claim No. 9 had been staked and recorded by 
Eskimos, but it had been held that they could not hold claims, and then 
he was appointed at his own suggestion as trustée for the Eskimos and 
the Covenant to take the claim ; that he asked Anderson in June, 1899, 
to loan him some money, and Anderson said he had no money of his 
own, but that he had some of the Covenant's money, and that he then 
loaned him $25; that from 1897 to 1904 Anderson was mining; that 
he, Elliott, worked part of claim No. 9 under a lease from Anderson as 
agent for the Covenant, but that the lease did not say as agent, but 
Anderson told him so. If the claim had been staked and recorded by 
Eskimos, and Anderson had become the trustée of the supposed title 
resulting from those facts, that title and that alleged trusteeship must 
hâve been superseded and made void, for the only title established by 
the évidence is that in Anderson the individual, derived from the loca- 
tion of Price in the fall of 1898. If Anderson had no money of his 
own in June, 1899, that is no évidence that he did not own the $20 
which Price testified he paid him for claim No. 9 in November, 1898, 
for at that time he had been serving more than a year as a teacher and 
missionary, and had doubtless received for his salary more than $700 
worth of goods, and Hultberg testified that he paid nothing for his 
board prior to August 31, 1898. Nor is the fact, if one bas faith suffi- 
cient to believe that it was a fact, that Anderson told Elliott that he 
had made a lease of a part of No. 9 to him as agent for the Covenant 
worthy of serions considération as évidence of Anderson's trusteeship, 
in the face of the fact that the written lease was made by Anderson 
the individual and not as trustée, and that he held the possession and 
took the proceeds of the claim under a perfect title jn his individual 
self. 

Hultberg testified that on August 24, 1897, Anderson told him that 
ail he owned in the world was 27 cents. But that was more than a 
year before he bought claim No. 9 Above, and is not sufficient to raise 
even a suspicion that the $20 he paid for that claim in November, 1898, 
was not his own money. 



ANDERSON V. HULTBERG 281 

Mrs. Frederickson testified that in the spring of 1899 Mrs. Andersen 
told her that she had received a letter from Andersen in which he 
wrote that he had found a claim out in Alaska for the Covenant, and 
that they could build schools and hospitals ail they wanted to. But this 
testimony in no way identifies the claim which Anderson referred to in 
the letter with claim No. 9 Above, or with claim No. 2 Above, or with 
claim No. 1 on Rock Creek, ail of which he owned, or with any of the 
thousands of other claims which he did not own. This and ail the 
other compétent évidence in this record has been thoughtfully compar- 
ed and considered. But it is far from sufficient to overcome the record 
title in Anderson, the established fact that he paid for the deed of the 
property himself, that he might hâve obtained the $20 he paid for it 
from the proceeds of the goods that were shipped to him for his serv- 
ices, that he might hâve borrowed it, that there is no évidence that any 
of the moneys of the Covenant were used to make that payment, that 
no déclaration of trust or writing of any kind made or signed by An- 
derson, admitting or indicating that he held the claim in trust for the 
Covenant, is produced, that his relation of employé of the Covenant to 
teach school and do missionary work for his expansés and a salary in 
goods did not deprive him of the right with the means he derived from 
his salary, or with borrowed money, to buy and own mines and other 
property for his own benefit, and did not charge any property he thus 
acquired with any trust for the benefit of the Covenant, that the Cove- 
nant was incorporated to spread the gospel, and not to speculate in 
mines, and Anderson was not its employé or agent for the latter pur- 
pose, and that he took possession of and worked the mine, claimed and 
took its proceeds for himself, and constantly and persistently denied 
that the Covenant had any interest in it as cestui que trust, or other- 
wise, throughout his relation to it. In the face of thèse facts the évi- 
dence that he held claim No. 9 or the proceeds of it in trust for the 
Covenant in December, 1899, or in April, 1901, when the deeds were 
made and paid for, not only utterly fails to prove such a trust, but it is 
so wcak as to be almost negligible. 

[8] Was the Covenant a créditer of Anderson when the deeds were 
paid for, and did those payments disable him from paying the debts he 
then owed? The only theory on which it is contended that the Cove- 
nant was Anderson's créditer is that he held claim Ne. 9 and the pro- 
ceeds he had extracted from it prier to April 1, 1901, in trust for the 
Covenant, that he had not paid those proceeds over to it, and that he 
was therefere indebted te it for them. But as the plaintifï has utterly 
failed to prove the trust relation between him and Anderson, thèse 
proceeds were the property of Anderson, he was not indebted te the 
Covenant for them, the Covenant was not a créditer of Anderson, there 
was no évidence that he owed any other debts, and there was cenclu- 
sive évidence that the proceeds which he had derived from the mines 
he owned, including No. 9 Above, amounted to more than $50,000 
when he paid for the Hafncr farm, and to more than $200,000 when 
he paid for the Alstrom farm. There was, therefere, no substantial 
évidence that the Covenant was a créditer of Anderson when he bought 
the lands and paid for the deeds. 
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[9] Did Andersen' buy thèse farms, cause the title to them to be 
conveyed to his wife, and pay for them with the actual intent to hinder, 
delay, or defraud those whom he might subsequently cause to become 
his creditors after the deeds were made? Did he intend to hinder, 
delay, or defraud any of his creditors? There is no persuasive évi- 
dence that he had any such intent. There was no motive to induce 
such an intent. He owed no debts. He had tens of thousands of 
dollars. His mines were constantly producing large amounts, and 
promised to continue to do so. The daim of the Covenant that he held 
placer claim No. 9 Above and its proceeds in trust for it had not been 
placed in suit, had not gone beyond a fraternal religious claim and 
appeal to him, and he knew and insisted that the claim was unfounded. 
It is incredible that he then had any intent to purchase and pay for 
thèse lands and place the title in his wife to hinder, delay, or defraud 
any of his creditors prior or subséquent. The true explanation of the 
transaction is found in the testimony of Mrs. Anderson. She had be- 
come acquainted with Mr. Anderson in 1896 or 1897, when they were 
both studying or working for the Covenant in Chicago, and before 
Anderson went to Alaska. In the fall of 1899, after he had worked 
the mines that summer, he sent for her to come West and she went to 
Seattle, Wash., to meet him when he came down from Alaska that 
autumn, and they were married in San Francisco in November of that 
year. She was a young woman of frugal habits, accustomed to earn 
her own living. She testified that before her marriage, when Ander- 
son and his Alaska friends came down to Seattle from Alaska, they 
were extremely extravagant; that they were pouring money left and 
f orth ; that she never saw anything like it ; that she told Anderson that 
he must be caref ul, or they would not hâve anything ; that she simply 
did not like it a bit; that Anderson and his Alaska friends rented a 
whole palace car coming down from Seattle to San Francisco, and paid 
$9 only for a room at the Palace Hôtel ; that she was not brought up 
that way, and she did not like it ; that she told him that he would hâve 
to change, or she would be unhappy ; that she said to him, "You must 
give me something for my own self, or certainly I shall be unhappy. 
You hâve said No. 2 is not very rich, nor Rock Creek. Give me thèse 
two mines and let me hâve the proceeds, and I understand there is 
enough this year to buy me something that I can go back on if things 
go wrong with you— if you should invest wrong ;" and that after more 
talk on that day, the day before their marriage, he gave her those 
mines and the proceeds of them, and that they were hers ever after. 
She also testified that the two farms were purchased with the proceeds 
from those two mines and that those proceeds were her money. So 
far as this story relates to the intent, purpose, and object of Anderson 
in buying thèse farms and placing the title in them in Mrs. Anderson, 
it rings true. It discloses that that intent and purpose was to buy Mrs. 
Anderson something that she could go back on if things went wrong 
with Anderson, or if he invested wrong. It may be conceded that he 
never conveyed the title to the two mines or their proceeds to Mrs. 
Anderson, and that the proceed:- of those mines are not traced into the 
payments for the farms. It may even be conceded that Anderson paid 
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for thcm with his own money. Ile was in a position wliere he liad the 
right, and it was perhaps his duty, to purchase thèse farms and hâve 
them conveyed to his wife, or to malte some other Hke provision to 
secure her against his probable misfortune, and the évidence convinces 
that such was his object and intention in tlieir purchase and convey- 
ance, and that he had no intent to hinder, delay, or defraud any of his 
creditors either prior or subséquent. 

[10] Finally, did Anderson place the title to the farms in the name 
of his wife, and did she receive and hold it, not for her benefit, but for 
his, and has he ever since been the real owner thereof? The com- 
pétent évidence in support of an affirmative answer to this question is 
that John R. Anderson has occupied and farmed the Hafner farm ever 
since the year 1910, and has sent Peter H. Anderson one-half of the 
net proceeds of this farm and opération ; that Albert E. Anderson, 
another brother of Peter H. Anderson, has occupied and farmed the 
Alstrom land ever since it was conveyed to Mrs. Anderson, and has 
paid Peter H. Anderson one-third of the proceeds of this farm and 
opération; and that on November 11, 1902, Mrs. Anderson made a 
written lease of 80 acres of the Hafner farm, in considération of love 
and affection, to A. Anderson and Martha Anderson, the father and 
mother of Peter H. Anderson, until the decease of the last survivor of 
the lessees, for the purpose of furnishing a home for them during their 
natural lives. But Mrs. Anderson was not a business woman when she 
was married ; the fact that her husband, who is accustomed to business 
transactions, collects the rents or income of his wife's property, does 
not convert it into his property or charge it with any trust in his favor. 
On the other hand, such a transaction charges the f unds he collects with 
a trust in her favor, and, if he converts them to his own use, renders 
him her debtor to the amount that he converts, and in view of the 
record title in Mrs. Anderson during ail the years since 1899 and 1901, 
in view of the position and relation of the parties when the deeds were 
made, the object and intent of Anderson in the purchase of thèse 
farms, to secure his wife against his possible misfortune, the conclu- 
sion is irrésistible that thèse farms hâve been, ever since they were 
conveyed to her, the property of Mrs. Anderson, that they hâve never 
been and are not charged with any trust for her husband's benefit, or 
held by her for him or for his benefit, and that he has not had them, 
and is not now entitled in law or in equity thereto. 

For the reasons which hâve now been stated, the plaintiff has failed 
to prove the alleged equities of his bill, and he is entitled to no relief 
against Mrs. Anderson, and she is entitled to a decree of dismissal of 
the bill on the merits and for her costs. 

[11] There is an order in the record, made October 6, 1913, appoint- 
ing a receiver to collect the rents and profits of the lands, and if that 
receiver has coUected such rents or profits Mrs. Anderson is entitled 
to an accounting therefor and a recovery thereof in this suit. There 
may be other matters that should be determined by the decree, or by 
preliminary or supplementary orders. 

Let the decree below be reversed, with costs against the appellee, and 
let this case be remanded to the court below for further proceedings 
not inconsistent with the views expressed in this opinion. 
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CYBUR LUMBER CO. v. ERKIIART. 

(Circuit Court of Appeals, Fiftli Circuit. January 28, 1918.) 

No. 3172. 

1. Appeal and Eebor ®=>882(20)- — Review — Invited Eheor. 

A plaiiitift" cannot except to hls own motion for voluntary nonsuit, be- 
cause, If It was error to grant It, he Invlted the errer. 

2. Appeal and Eeror <S=78(4) — Review — Final Jtjdoment. 

A judgiuent of nonsuit entered over the protest of the défendant Is a 
final one, reviewable at the instance of the défendant, though not an ad- 
judication of the merits of the controversy. 

3. Appeal and Eeror ®=o1203(5) — Statutes — Appbal — Remaxd — Effect. 

Where a judgment for plaintlff in the fédéral District Court for Mis- 
sissippi, was reversed on wrlt of error, wlth direction that on the next 
trial, if the évidence was the same, a verdict for défendant should be dl- 
rected, plaintlff, upon trial after remand under Code Miss. 1906, § 802. 
whicli is applicable and allows a plaintlff to take a nonsuit at any tlme 
before retirement of the jury to consider its verdict, may take a volun- 
tary nonsuit at any tlme before submission of the case to the jury atid 
Ita retirement. 

4. DiSMISSAL AND NONSUIT <S=5 RiGHT OF DiSMISSAL— PREJUDICE TO DE- 

FENDANT. 

Ordlnarily a plaintlff may, at any tlme, discontinue his action as a mat- 
ter of course before hearlng, exceptions to the rule being where the plead- 
Ings of défendant entitle him to a cross-action or to a decree agalnst 
plaintlff, or where his counterclalm would be barred by limitations if 
plaintlff was allowed to dismiss his action, and hence a plaintlff, action 
begun in the fédéral court, may, at any time before submission, dismiss 
his action, even though the dlsniissal wlU enable lilm to commence anoth- 
er action in a différent forum; the défense being a mère deinal of llabil- 
ity, and défendant not being prejudiced by tlie posslblllties of future liti- 
gation. 

5. Courts ©=3339 — Fedeeal Courts— Practice— Statutes. 

Conformity statute (Rev. St. § 914 [Comp. St. 1916, § 1537]), declaring 
that the practice, pleadiugs, forms, and modes of procédure in civil cases 
of the District Courts of the United States shall conform as near as may be 
to the practice and procédure exlsting in the courts of the state witbin 
which the district court is held applles to juGgments of nonsuit, and where 
the state practice permlts a nonsuit before verdict, the fédéral courts 
should follow the similar practice. 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by Corbet Erkhart, by J. H. Erkhart, his next friend, against 
the Cybur Lumber Company. There was a judgment of vokmtary 
nonsuit, and a motion for judgment and to set aside the order grant- 
ing the nonsuit. Plaintiff brings error. Affirmed. 

See, alsa, 238 Fed. 751, 151 C. C. A. 601. 

W. J. Gex, of Bay St. Louis, Miss., and J. C. Henriques, of New 
Orléans, La. (Gex & Waller and J. C. Henriques, ail of Bay St. Louis, 
Miss., on the brief), for plaintiff in error. 

J. H. Mize, of Gulfport, Miss. (O. F. Moss, of Lucedale, Miss., and 
Mize & Mize, of Gulfport, Miss., on the brief), for défendant in 
error. 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

EVANS, District Judge. Corbet Erkhart, by next friend, sued the 
Cybur Lumber Company in tort, and recovered a judgment. The de- 
fendant prosecuted a writ of error to this court and the judgment 
was reversed, the court holding that a verdict for the défendant should 
hâve been directed upon the évidence in the record, and the cause was 
remanded to be proceeded witli in conformity with the opinion render- 
ed by this court, 238 Fed. 751, 151 C. C. A. 601. Upon the remand of 
the case the plaintiff took a voluntary nonsuit, over objection. Subse- 
quently the défendant moved for a judgment, which motion was over- 
ruled. It then moved to set aside the order granting the plaintiff a 
nonsuit, which motion was also denied. Another motion was made to 
redocket the case and to set the same for a hearing, and this motion 
was also denied. 

[1,2] 1. A plaintiff cannot except to bis own motion for a volunta- 
ry nonsuit, because, if it was error to grant it, he invited the error. 
But when he moves for a voluntary nonsuit, and a judgment of non- 
suit is entered over the protest of the défendant, the judgment is a 
final one and reviewable at the instance of the défendant, though not 
res judicata of the merits of the controversy. Connecticut Fire Ins. 
Co. V. Manning, 177 Fed. 893, 101 C. C. A. 107. 

[3] 2. It is a statute of the state of Mississippi that: 

"Every plaintiff desiriiig to sulïer a nonsuit on trial sliall be barred there- 
from unless lie do so before tlie jury retire to oon.slder of Its verdict." Miss. 
Code of 1006, § 802. 

Under this statute a plaintiff, at any time before the jury had retired 
to consider their verdict, had a right to take a nonsuit. When the ver- 
dict was set aside by the court, with direction that on the next trial, if 
the évidence was the same, a verdict for the défendant should be di- 
rected, the whole case was reopened, and relatively to the second trial 
the case was in the same situation it was when it was ripe for trial in 
the first instance. The direction of the court was only intended to 
operate on évidence adduced on the second trial, and had no effect 
on the plaintiff's right to discontinue his case by suffering a voluntary 
nonsuit. 

[4] The gênerai rule is that a plaintiff may discontinue his action 
as a matter of course before the hearing. There are exceptions to the 
gênerai rule, as where the pleadings of the défendant entitle him to 
cross-relief, or to a decree against the plaintiff, or where his counter- 
claim would be barred by the statute of limitations if the plaintiff 
was allowed to dismiss his action. C. & A. R. R. Co. v. Union Roller 
Mills Co., 109 U. S. 702, 713, 3 Sup. Ct. 594, 27 E. Ed. 1081. 

The case at bar is a suit for personal injuries, and the défense 
only goes to the déniai of the facts on which the plaintiff bases his 
action, and falls within the gênerai rule. The défendant is not hurt 
by the withdrawal of the plaintiff's suit. It is true that the plaintiff 
may bring his suit over either in the same court or in another court 
having jurisdiction. In those jurisdictions where law and equity 
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causes were tried by différent tribunals, it was not unusual for a 
plaintiff to discontinue his case in a law court and recommence it in 
a court of equity. It is not regarded as such préjudice to a défendant 
that the plaintiff or complainant dismissing his bill may, at his pleas- 
ure, harass him by filing another action for the same matter. Bank v. 
Rose, 1 Rich. Eq. (S. C.) 294. 

[5] Under the Conformity Statute (Rev. St. U. S. § 914 [Comp. 
St. 1916, § 1537]), the practice, pleadings, and forms and modes of 
procédure in civil causes, other than equity or admiralty, in the Dis- 
trict Courts of the United States, shall conform "as near as may be" 
to the practice, pleadings, and forms and modes of procédure existing in 
the courts of record of the state within which the District Court is held. 
This section has been applied to judgments of nonsuit, and it has been 
held in actions at law that when the state practice permits a nonsuit 
before verdict, the reviewing court will not disturb a judgment of non- 
suit granted in the United States Courts according to the state prac- 
tice. McCabe v. Southern Ry. Co. (C. C.) 107 Fed. 213 ; Connecticut 
Pire Ins. Co. v. Manning, 177 Fed. 893, 101 C. C. A. 107. 

In the last-cited case Sanborn, J., dissented, but his dissent was 
placed on the practice pertaining to appellate procédure. In that case, 
after its remand to the Circuit Court, the défendant on the second 
trial moved for a judgment on the pleadings, which motion was over- 
ruled, and exceptions thereto were taken. Judge Sanborn undertook to 
differentiate that case by calling attention to the time when the motion 
to dismiss was made. 

No error appears in the record. Judgment afïirmed. 



BEAR CAT MINING 00. v. GRASSELLI CHEMICAL CO.» 

(Circuit Court of Appeals, Eighth Circuit December 27, 1917.) 

No. 4660. 

Damages ©=62(4) — Duty to Pkkvent — Bbeach or Conteact — "Tkifling." 

Plaintiff, the lessee of a mine, sublet the premlses to défendant, under 
a lease giving défendant the privilège of termlnatlng the same at any 
tlme on 30 days' notice. Défendant, after operatlng the mine for some 
tlme, gave notice of Its intention to terminate the lease, and at the 
same tlme notifled plaintiff that It would suspend operatlng the pumps; 
the mine being one which required constant pumplng to prevent floodlng. 
At the end of the 30-day perlod the owner of the mine forfeited plalntiff's 
lease on account of the floodlng of the mine. Beld, that plaintiff could 
not, as the forfelture of the lease was only consequentlal damage re- 
sultlng from defendant's breach of contract in suspendlng pumplng 
opérations before the termination of the 30-day perlod, which could hâve 
been avolded at trlfllng cost, recover the value of the lease; the ex- 
pression "trlfllng" meanlng a sum trifling in comparison to Ihe conse- 
quentlal damages. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by the Bear Cat Mining Company, a corporation, against the 

^ssFor other cases see aame toplo & KET-NTJMBBR In ail Key-Numbered DIgœts & Indexe* 
•Rehearlng denled March 26, 1918. 
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Grasselli Chemical Company, a corporation. There was a judgment in 
f avor of plaintifï for $1 damages only, and it brings error. Affirmed. 

Albert S. Marley, of Kansas City, Mo. (John S. Marley, of Kansas 
City, Mo., on the brief), for plaintiff in error. 

A. E. Spencer, of Joplin, Mo. (George J. Grayston, of Joplin, Mo.,, 
on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The plaintiff, the Bear Cat Mining Com- 
pany, held a lease dated April 29, 1913, for a mining property in Jasper 
county, Mo., including the machinery for the opération of the mine. 
The lease ran for a term of 10 years, with a royalty of 10 per cent, of 
the value of ail ore sold. On July 18, 1913, the plaintiff subleased the 
same property to the défendant, Grasselli Chemical Company, for simi- 
lar purposes, for a term ending April 29, 1923. It was agreed in the 
lease that, if the défendant should at any time fail or refuse to keep 
any stipulation on its part, plaintiff might, at its option, terminate the 
lease, and retake possession of the property, giving the défendant 10 
days' written notice thereof. The royalty was fixed at 15 per cent. 
The lease further provided that défendant "shall also bave the right 
and privilège of terminating this lease at any time upon giving said 
first party 30 days' notice in writing of its intention to terminate this 
lease at least 30 days after the delivery to said first party of such writ- 
ten notice." Défendant operated the mine until September 29, 1913,, 
when it mailed a notice of its intention to terminate the lease to the 
plaintiff. The évidence is reasonably satisfactory that this notice was 
received. At the same time the défendant notified plaintiff that it 
would suspend operating the pumps. The mine was one which re- 
quired the opération of the pumps constantly to prevent flooding. In 
the notice défendant also notified plaintiff that he could take possession 
of the property at any time, and operate the same, and do whatever 
was necessary for its protection. Défendant left the mine on October 
4, 1913. Neither he nor the plaintiff did anything by its opération to 
protect it during the month of October, and at the end of the month 
the owner of the mine declared a forfeiture of his lease with plaintiff, 
and went into possession of the property. 

The présent action is brought by the plaintiff to recover $50,000 
damages (the alleged value of plaintift"s lease), for defendant's failure 
to comply with the terms of his sublease, and the breach relied upon is 
his abandonment of the property during the 30 days covered by the 
notice, thus giving a right to the owner of the property to forfeit plain- 
tiff's lease. The court directed a verdict in favor of the plaintiff for 
$1 damages only, upon the ground that it was the duty of the plaintiff 
himself, upon receiving the notice that was given him, and the right 
to retake possession of the property and safeguard his own leasehold 
interests, to do whatever was necessary to that end, for the purpose of 
mitigating his damages ; that he could not stand by and permit his 
lease to be forfeited, and then seek to recover fuU damages therefor. 
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This décision was clearly right. The rule of law applicable to the 
case was never better stated than by Judge Selden in Hamilton v. Mc- 
Pherson, 28 N. Y. 72, 76, 84 Am. Dec. 330: 

"The law, for wlse reasons, imposes upou a party subjected to injury froin 
a breacli of eoiitract tlie active duty of makliig reasonable exertions to render 
the injury as lifcht as possible. Public interest and sound morallty accord 
with the law in demandiug this ; and if the Injured party, through négligence 
or willfulness, allows tlie damages to be uniieces.sarily enhanced, the in- 
creased loss justly falls upon him." 

Mr. Benjamin, in his work on Sales, page 1327 (4th Am. Ed.) says 
that a man thus situated must do ail that "a reasonable man of busi- 
ness" would bave done imder tbe same circumstances to prevent the 
damages from being enhanced. Sedgwick on Damages (9th Ed.) § 205, 
says: 

"Where damages are claimed, not for the direct injury, that is, the loss of 
the value of the contract itself, but for conseipiential loss the plaintifE can- 
not recover for such loss if he niight reasonably hâve avoided it" 

— and cites a multitude of cases, English and American, to support this 
rule. 

The damages hère which the plaintifï sought to recover were clearly 
"consequential," as that terni is employed by Mr. Sedgwick. If the 
plaintifï had gone into possession of the mine, and worked it during 
the period of 30 days, he could hâve recovered as damages ail the loss 
which he sufifered by that opération. Such damages would bave been 
the direct resuit of the defendant's violation of the contract. But the 
damages which the plaintifï is in fact seeking to recover are not the 
direct resuit of defendant's violation of the sublease, but are more 
properly referable to plaintifï's violation of his own lease with the own- 
er of the mine. In the leading case in the Suprême Court, Warren v. 
Stoddart, 105 U. S. 224, 26 L. Ed. 1117, the rule is stated as follows : 

"Where a party is entitled to the beneflt of a contract and can save hini- 
self from a loss arising from a breach of it at a trifling expense or with ' 
reasonable exertions, it is his duty to do It, and he can charge the delinquent 
with such damages oïdy as with reasonable endeavors and expense he 
could not prevent." 

The word "trifling" in this passage bas référence to the situation of 
the parties. It means a sum which is trifling in comparison with the 
consequential damages which the plaintiff is seeking to recover in the 
particular case. The rule which we hâve stated will be found further 
illustrated in the f ollowing cases : Ramsey v. Perth Amboy Shipbuild- 
ing & Engineering Co., 72 N. J. Eq. 165, 65 Atl. 461 ; Atkinson v. Kirk- 
patrick, 90 Kan. 515, 135 Pac. 597; Mabb v. Stewart, 147 Cal. 413, 81 
Pac. 1073 ; Oxford Knitting Mills v. American Wringer Co., 6 Ga. 
App. 642, 65 S. E. 791 ; Kimball Brothers Co. v. Citizens' Cas & Elec- 
tric Co., 141 lowa, 632, 118 N. W. 891 ; Sherman Center Town Co. v. 
Eeonard, 46 Kan. 354, 26 Pac. 717, 26 Am. St. Rep. 101. 

The judgment is affirmed. 
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SLOSS-SHEFFIELD STEEL & IROX CO. v. EUS8ELL. 

(Circuit Court of Appeals, Fiftli Circuit. Juuuary 14, 1918.) 

No. 3076. 

i. Master akd Servant ©=281(3) — Ik,jueies to Servant — Actions — Evi- 
dence — SUEEICIENCY. 

In an action for p^'r.'^onal injuries received by plaintiff, vvho was eaugbt 
upon a nail in tlie axle of a sinall traveliiig wlieel used on defeudant's 
coal conveyer, ovidcnce held sutiicient to support a judgment for plalu- 
tiff under tlie instruction wliich cliart^ed tlmt, if tlie act of plaintiiî in 
getting on tlie conveyer contributed to the accident, Jie could not recovcr. 

2. Masier and Servant <g=101, 102(1) — Ikjurie.s to Servant — Saeb Place 

TO Work. 

It is ttie duty of the master to furnisli liis servant with a safe place 
in whicli to worli and safe appliances witl> wliicli to worli. 

3. Master akd Servant iS=5228(3) — Injuries to Servant — Contribdtory 

Négligence. 

Em[iloyers' Liability Act Ala. (Code 1907, § 3910) snbds. 1, 2, déclare 
tluit, wlien a Personal injury is received by a servant, the master is liable 
to such servant as if he were a stranger when the injury is caused by 
reason of auy defect in tlie condition of the ways, worlcs, machiuery, or 
plant connectée! witli or used in the business of the master, or when the 
injury is caused by reason of the négligence of any person in the service 
or employment of the master who has any superintendence Intrusted to 
hlui whilst in the exercise of such superintendence. ïhe coal conveyer of 
défendant, consisting of an endless steel belt resting on small traveling 
wheels, was unsafe becaiise large uails bent so that they would not fall 
ont were used to hold the wlieels in place at the ends of the axles. The 
forenian of the master directed plaintiff, the only laborer at worli, to 
do the best he could in renioving rock, wood, or other foreign matter 
which might go into the crusher. l'iaintift" was caught by one of the 
nails and injured. JJcld, that the accident fell withln tlie scope of 
botli sections, particularly the latter, and so contributory négligence 
could not be imputed to plaintiff ; défendants négligence consisting not 
only of the furnlsliing of unsafe macliinery, but of the négligence of 
its forenian. 

In Error to the District Court of the United States for the North- 
ern District of Alabama ; WilHam I. Grubb, Judge. 

Action by Henry C. Rtissell against the Sloss-Sheffield Steel & Iron 
Company. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

John P. Tillman, Lee C. Bradiey, and L. C. Leadbeater, ail of Bir- 
mingham, Ala. (T. A. McFarland and Tillman, Bradiey & Morrow, 
ail of Birmingham, Ala., on the brief), for plaintiff in error. 

A. Léo Oberdorfer, of Birmingham, Ala. (Beddow & Oberdorfer, 
of Birmingham, Ala., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

BATTS, Circuit Judge. [1] Défendant in error (called plaintiff 
hereafter) was an employé of the S'ioss-Sheffield Steel & Iron Compa- 
ny (hereafter called défendant). In connection with the opération of 

^SsFoi other cases see same topic & KEY-NtJMBER in ail Key-Numbered Digests & Indexes 
247 F.— 19 
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the coal mine of the Company a machine called the "conveyer" or 
"picking belt," was used in the séparation of rock f rom the coal. This 
machine, driven by a shaft, is an endless stcel belt, divided into two 
parallel sections about two feet six inches wido, separated by a slate 
compartment. The conveyer rests upon the axles of small traveling 
wheels which move along tracks on the sides. The wheels were held 
in place by cotter pins in the end of the axles. In the construction of 
this picking belt, the supply of cotter pins becoming exhausted, in their 
stead were used, as to some of the wheels, twentypenny nails, bent to 
keep them in place. The belt was protected by a plank or case, which 
prevented the exposure of the cotter pins or nails, except at one place. 
The ordinary requirement of the work was the service of about 14 
persons, but on the morning of the accident the plaintiff Russell was 
the only laborer at work. He was directed by the foreman to do the 
best he could in removing rock or wood or any other foreign matter 
which might otherwise go into the crusher and damage that machine^ 
It became necessary to remove a block of wood, and Russell got up on 
the belt and removed it. As he was getting down, or just after he rcr- 
sumed either the original place at which he was at work, or some other 
place alongside the picker, and at a place where there was no protect- 
ing case, his clothing was caught by one of the twentypenny nails, and 
he was pulled into a space between a post and the conveyer, and was 
very seriously injured. 

The case was tried upon the assumption that the action of plaintiff 
in getting on the conveyer was negHgent, and the trial judge instructed 
the jury that, if this had anything to do with his injury, they would 
find against him. The jury, notwithstanding this direction, returned 
a verdict in his favor. It is now insisted that the évidence is conclu- 
sive that getting onto the conveyer caused the accident, and that there 
was no évidence which would authorize a finding that the action in- 
volved in getting off and that which resulted in the accident were sep- 
arable. 

The question is whether the jury had any évidence to warrant the 
finding necessarily implied in their verdict that plaintiff recovered his 
position after getting off the conveyer, and that there was an interval 
before his clothes were caught by the nail, with the resulting injury. 
Plaintiff's testimony as to this matter was as foUows: 

"AU that tlme I was on the belt ; then when I threw it off I felt my 
feet getting close to the conveyer, and I slld off of there and straightened 
completely on my feet, and looked up at the end of the conveyer before I 
was caught." "1 didn't fall otï of the conveyer or belt ; I slld ofC. I didn't 
lose my balance on it." "I turned over on my face and slid off on my feet. 
Then I looked up at the shaker, and as I looked at the shaker something 
pulled me." "I would hâve fallen forward, but I threw my hands down 
and went a somersault, and my feet went across this way, and I turned over, 
and I says, 'I am at the bottom ; I will get off the conveyer,' and I got off 
safe and free, and after I got off and looked up into the shaker I was caught." 
"I turned over and slid off on purpose. It was not an instant after that 
something caught me ; I could not say how long ; I don't know what you call 
an instant ; it was not a minute, I am satisfied. If the tick of a clock is a 
second, it was more than that ; I could not say it was two seconds." 



eLOSS-SHEFFIELD STEEL & lEON CO. T. EUSSELL 291 

Défendant suggests that the fédéral courts, in applying state laws, 
do not hâve to follow the décisions of the state with référence to those 
matters which dépend on gênerai principles of jurisprudence, rather 
than upon the peculiar laws of a particular state, and suggests that 
what is known as the "scintilla doctrine" has no récognition ui the féd- 
éral courts. Assuming the correctness of thèse propositions, their ap- 
plication would not secm to require a reversai of the judgment herein. 
The charge of the District Judge distinctly and absolutely rcquired the 
jury to détermine whether the act of the plaintifï in getting on the 
conveyer had anything to do with his subséquent injury. If the jury 
had concluded that this action upon his part was the proximate cause 
of the injury, it would hâve been necessary to sustain their finding. 
The rule which would hâve required the sustaining of their verdict 
in that event will require that the verdict rendered should not be set 
aside. There is évidence to support the finding. Indeed, if the testi- 
mony of the plaintiff be accepted as true, a différent conclusion would 
hâve been difficult. At ail events, the jury has so found, and, in the 
exercise of his discrétion, the District Judge has refused to set aside 
the verdict. 

[2,3] The plaintifï in errcjit insista that, even if the action of plain- 
tifï in getting on the conveyer had nothing to do with the accident, the 
company is still not liable bécatise of the contributory négligence of 
the plaintifï. The plaintifï was 62 yeàrs of âge; he had worked in 
coal mines and for a time on a Ipcomotive; he had never seen a con- 
veyer bef ore he saw the one by yi'hich he was hurt. The conveyer was 
in the condition when Ke waS- hurt that it was at the time of his em- 
ployment. The employer owed to him the duty of furnishing a safe 
place in which to work and safe appliances with which to work. His 
attention was not called to the fact that it was unsafe for hini to work 
at certain places alongside the conveyer, on account of the fact that 
the wheels were not protected as they were elsewhere, and on account 
of the fact that twentypenny nails had been used instead of cotter pins 
in the original construction. The lack of safety inhering in the ma- 
chinery as primarily constructed and the dangers resulting from a 
failure to maintain the protecting case were not obvions to an inex- 
perienced hand. According to the statement of the plaintiff, he was 
working at the point he was directed to work by the superintendent. 
He was, according to his testimony, at that place when he was injured. 
While the injury resnlted in part from conditions considered in the 
first paragraph of the Employers' Liability Act, no injury would hâve 
occurred to him but for the improper and négligent action of the su- 
perintendent, a matter regulated by the second section of the act. 
The circumstances are such that contributory négligence cannot le- 
gally be imputed to the plaintifï. 
The judgment is alfirmed. 
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HOWE, Immigration Com'r, v. UNITED STATES ex rel. SAA'ITSKY. 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 72. 

1. AlIENS <®=53 — iMMIGliATION — Unlawfxtl Entrt. 

Where a naturalized citizen of O-anada, on being roquested by lii3 
brother, a résident of the United States, to come into tliis country on 
account of the dangerous illness of the brotlier's wife, applied to the 
Immigration office in Montréal, estabilslied pursuant to Immigration Act 
Feb. 20, 1907, c. 1134, § 32, 34 Stat. 908 (Comp. St. 1916, § 4281) for per- 
mission to enter the United States, and after e.xauiination of liimself and 
of his wife was given a pass, the entry of sucli person into the United 
States cannot be deemed in violation of law. 

2. Alibns <S=>ô3 — Immigration — Deportation^Pebsons Likely to Become 

Public Charge. 

Immigration Act 1907, § 2, as amended by Act March 26, 1910, c. 128, 
36 Stat. 263 (Comp. St. 1916, § 4244), provides for the exclusion of aliens 
likely to become a publie charge and persons who hâve been convicted of 
or admit havlng comniitted a felony or other crime or misdemeanor In- 
volving moral turpitude. Section 20 of tbe act of 1907 (Comp. St. 1916, 
§ 4269) provides for déportation within tln-ee years after entry of an 
alleu who shall become a public charge from causes existing prior to 
landing. A naturalized citizen of Canada who was physlcally fit, after 
regularly obtaining a pass, entered thjfc United States. Thereafter, it 
appearing that a check which lie had drawn while in Canada proved 
bad, and there being a contention that he was gullty of fraud, the alien 
was ordered deported as a person ^Uable to become a public charge at 
the time of his entry. Held, that as the alien denied auy dlshonesty or 
commission of an oiïeuse, and as it appeared that he had entered into 
business in the United States and xtasifeàroing a substantlal salary, he 
cannot be deported as a person liable to becopie a public charge, or as 
one who has eommitted or attempted the eoiilmlssion of a crime involving 
moral turpitude. 

Appeal ffom the District Court of the United States for the South- 
ern District of New York. 

Proceeding by the United States, on the relation of Harry Savitsky, 
against Frederick C. Howe, as Commissioner, etc., for discharge of the 
relator from custody under an order of déportation. From an order 
issuing the writ, respondent appeals. Affirmed. 

Francis G. Caffey, U. S. Atty., of New York City (Harold A. Con- 
tent, Asst. U. S. Atty., of New York City, of counsel), for appellant. 

Goldstein & Goldstein, of New York City (Jonah J. Goldstein and 
Myron S. Yochelson, both of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This îs an appeal from an order of Judge 
Mayer in a habeas corpus proceeding discharging an alien ordered to 
be deported to Montréal, Canada, on two grounds : First, that he had 
entered the United States without the inspection required by section 20 
of the Immigration Act of February 20, 1907 ; and, second, that under 
section 2 of that act as amended March 26, 1910. he was a person likely 
to become a public charge at the time of his entry. The relevant pro- 
visions of section 20 are : 

<S=>Kor otàer cases see same topic & KEY-NUMBEK in aU Key-Numbered Digests & Indexes 
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"Tliat any alien who shall enter the United States lu violation of law, and 
such as become public charités from causes existing prior to landing, shall, 
npon tbe warrant of the Secretary of * * * Labor, be taken into ciistody 
and deported to tbe eoiintry whenee lie came at any tlme witliin three years 
after the date of hls entry into the United States." Comp. St. 1916, § 4'2G9. 

The relevant provisions of section 2 are : 

"ïhat the following classes of alicnis shall be excluded frora admission 
into the United States: Ali idiots, imbéciles, feeble-miuded persons, epilep- 
tics, insane persons, and persons who liave been insnne witliln five years pre- 
vious ; persons who bave liad two or more attacl^s of insanity at any time 
previously ; paii)jers ; p<;rFons likely to beconie a publi<- cliarge ; protessional 
beggars ; persons afflicted with tuberculosis or wlth a loathsome or dangerous 
contagions disease; persons iiot compreliended within any of the foregoing 
excluded chasses who are fouud to be and are oertitied by the examining 
surgeon as being mentally or physically defective. such mental or physical 
defect being of a nature which may att'ect the ability of such alien to earn a 
living; persons who hâve been convicted of or admit having committed a 
felony or other crime or misdemeaiior involving moral turpitude; « * * 
prostitutes, or women or girls coming into tbe T'uited States for the uurpose 
of prostitution or for any other innnoral purpose. • * * " Comp. St. 1916, 
§ 4244. 

Section 32 provides: 

"That the Cominissioner General of Immigration, under the direction or 
with the approval of the Secretary of * * * Uabor, shall prescribe rules 
for tlie entry and ins])ection of aliens along the borders of (Canada and 
Mexico, so as not to unnecessarily delay, impede, or annoy passengers In 
ordinary travel between the United States and said countries, and shall 
Imve power to enter iiittj contracts wlth transi Rirtatioa lines for the said pur- 
pose." Comp. St. 1916, § 4281. 

[ 1 ] In pursuance of the foregoing section the government has estab- 
lished a Board of Spécial Inquiry at Montréal. The relator, Savitsky, 
is a Russian by birth and a naturalized citizen of Canada, 26 years of 
âge, having a wife and an infant daughter. His brother Abraham, a 
résident of Brooklyn, whose wife was dangerously ill, vvrote rec[uesting 
him to corne to Brooklyn. He received this letter December 1, 1916, 
and at once applied to the immigration office in Montréal for permis- 
sion to enter the United States, submitted to a physical examination, 
said that he was going to Brooklyn bccause of the illness of his broth- 
er's wife (who shortly after died), and did not know whether he would 
return or stay there permanently. Thereupon he was reqttired to bring 
his wife, who was asked whether she knew of his intention to enter the 
United States, and she replied that she did, and gave her consent. He 
was then given a pass permitting him to enter, which he did, arriving 
at New York City December 4th. There seems to us to be no ground 
whatever for saying that he entered in violation of law. 

[2] It furthermore appeared that he left $100 with his wife in Can- 
ada and took $100 with him, and there is no pretense that he was in 
any respect physically unfit. After being in Brooklyn two vveeks he 
entered into partnership with his brother Abraham, investing $300 in 
the business and earning about $25 a week. It came, however, to 
the knowledge of the immigration officiais that Savitsky had drawn a 
check for $113 before leaving Canada which proved bad, and that in a 
dispute with one Solomon Cohen arising out of the purchase of a milk 
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route, Cohen charged him with having sold some of the equipment and 
kept the proceeds. Of ail thèse things Savitsky made explanations 
which did not satisfy the immigration inspector, who believed him 
guilty of dishonest practice in Canada. It is not necessary to go fur- 
ther into the détails. Suffice it to say that it was for this reason Savit- 
sky was found to be likely to become a public charge at the time of 
entry. 

Section 2 of the act expressly covers exclusion because of the com- 
mission of a felony or other crime involving moral turpitude, and con- 
ditions the exclusion upon either a conviction of the alien or on an 
admission by him, neither of which exists in this case. If an im- 
migrant may be excluded on the»theory that because of charges of dis- 
honesty neither proved nor admitted, this spécial provision of the act 
would appear to be useless. Certainly it can be circumvented in any 
case. It seems to us evidently intended, by defining the proof required, 
to" prevent just such conjectures as were indulged in by the immigra- 
tion inspector in this case. Indeed, with such latitudinarian construc- 
tion of the provision "likely to become a public charge," most of the 
other spécifie grounds of exclusion could hâve been dispensed with. 
Idiots, imbéciles, feeble-minded persons, insane persons, persons affect- 
ed with tuberculosis and prostitutes, might ail be regarded as likely to 
become a public charge. The excluded classes with which this provi- 
sion is associated are significant. It appears between "paupers" and 
"professional beggars." We are convinced that Congress meant the 
act to exclude persons who were likely to become occupants of alms- 
houses for want of means with which to support themselves in the 
future. If the words covered jails, hospitals, and insane asylums, sev- 
eral of the other catégories of exclusion would seem to be unnecessary. 
We are referred to a décision of the District Court for the Southern 
District of New York in United States ex rel. Freeman v. Williams 
(D. C.) 175 Fed. 274, in which the déportation of an alien whose career 
before entering the United States had been one of habituai delinquency 
was sustained on the ground that he was likely to become a public 
charge. We are not persuaded by this décision, and think Savitsky did 
not fall within the class under which the order of déportation was 
made. Gegiow v. Uhl, 239 U. S. 9, 36 Sup. Ct. 2, 60 h. Ed. 114, 
The order is afhrmed. 



SORENSON V. ALASKA S. S. CO.» 

(Circuit Court of Appeals, Nlnth Circuit. January 7, 1918.) 

No. 3021. 

Admiralty ®=5ll8 — Appeai, — Conklicting Evidence. 

A decree In admlralty, based on sharply conflictlng évidence, wlll not, 
on appeal, be disturbed; the trial judge having heard the testimony. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Neter- 
er, Judge. 

®:35Poi other cases see same toplo & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
•Rehearlng denled February 11, 1918. 
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Libel by Henry Sorenson against the Alaska Steamship Company, 
a corporation. From the decree (243 Fed. 280), libelant appeals. Af- 
firmed. 

James B. Metcalfe and J. Vernon Metcalfe, both of Seattle, Wash., 
for appellant. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt, and Lawrence 
Bogie, ail of Seattle, Wash., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Libel m personam for personal injuries 
received at Seattle by Sorenson, appellant, a seaman on the steamship 
Victoria, owned by the corporation appellee. The following is a brief 
summary of the case : 

The ship had a lower hold, a between-deck, a steerage deck, and a 
main deck, with hatches above one another. There was also an orlop 
or false deck below the between-deck. The ship had loaded a coal 
cargo, about 1,800 tons in bulk, at Boat Harbor, Canada, and went 
to Seattle. The coal had been poured into the bottom hold of the 
ship through the hatch above, and was trimmed off by specially em- 
ployed trimmers. In the loading the men shoveled the coal to the 
sides of the ship's lower hold, until the hold was so full that the men 
left the lower hold and went to the between-decks compartment, when 
more coal, about 20 tons, was poured down into the between-decks 
compartment, and a pile was made which reached up in a pyramid to a 
point above the level of the steerage deck. This was leveled, so as to 
allow the steerage hatch to be closed before sailing. 

Appellant himself testifîed that he and the crew helped trim the coal; 
that when the ship was at Seattle the boatswain told him "to go down 
into the No. 2 hold and trim the coal away, and leave as much space as 
possible in the fore part of the 'tween-deck," because the ship was 
going to Bellingham to take in extra cargo; "to trim it up in the wings 
and in the after part, to do away with it the best way you possibly can." 
He also said that they were trimming the coal up in the wings, and the 
after part and wings were full, and there was still a pile of coal left 
in the hatch, and that he came out in the coamings and eut a hole in 
the corner in the starboard side of the hatch coaming in the 'tween- 
deck. The witness continued : 

"We were trimming t!ie fonl u]> towards the wings 5n tlie after part, and we 
filled tliat up. Only \\e liad lilled up tlie coal baclv of us, and there was still 
a pile of coal left aft the liatcli, and in order to put the hatches on, lower the 
freight, and stow the froight on tlie hatches, we had to take this pile away. 
* * * I eut the hole in the corner, and the best way to get away with 
the coal was to go down underneath the 'tween-decks. * * * There was 
lots of rooni in the sides. I slid down through the hole I eut in the coal pile 
in the corner of tlie 'tween-deck hatch." 

Plaintiff said that, as it was dark, he called for a lantern ; that the 
flame of the lantern went down, and an explosion immediately fol- 
lowed. 

The évidence on behalf of the appellee was to the efifect that, when 
the lower hold was stored and trimmed, there was some additional coal. 



296 247 FEDERAL REPORTER 

15 or 20 tons; that this quantity was put in the 'tween-decks hold; 
that the trimmers had corne ont of the lower hold before the additional 
coal was put in on the 'tween-decks ; that the coal made a pyramid ; 
that by putting coal in that way it would go down on top of what was 
in the lower hold ; that the orders to the boatswain were to take six 
men to trim the coal out in the wings and in the af ter part of the 'tween- 
decks, and to go down and trim the coal in the after part and out in 
the wings, and to keep the fore part clear of the 'tween-decks; that 
thèse orders were given to trim the coal on the 'tween-decks ovit in 
the wings because the lower hold was f ull ; that there was ample 
space to put the coal in the 'tween-decks compartment, and that the 
purpose was to get a space to put some freight in the fore part of the 
compartment ; that no orders were given to trim the coal in the lower 
hold. 

It is unnecessary to state the évidence in greater détail for it is 
clear enough that the case turned upon the question of what orders 
were given to the appellant on the morning that he was injured, and 
what was the fair construction to be put on such orders. If his ver- 
sion had been accepted by the trial court as the correct one, and the 
appellees had been held guilty of négligence, we would hâve sustained 
a decree in his favor. But the only serious question in the case was 
one of fact, which depended for décision upon conflicting évidence. 
The judge who tried the case evidently gave the testimony most care- 
ful attention. After his first décision he granted a reargument, and 
again held that ail the circumstances confirmed the positive testimony 
of the appellee that no authority was given to the seamen to disturb 
the lower hold, and that, as the act of Sorenson in going into the 
lower hold was purely voluntary, without suggestion on the part of his 
superiors, there could be no recovery for négligence, and only allowed 
for maintenance and cure. 

This court should not, under such circumstances, reverse the find- 
ing. The Hardy, 229 Fed. 985, 144 C. C. A. 267. 

The decree is affirmed. 



THE .TOSEPIIINE. 
(Circuit Court of Api)eals, Socoiul Clreuit. Novemlior 13, 1917.) 

No. 44. 
Collision •©=75 — Sciioonek and Anciioiœd .Scow — Failure to Maintain 

AnCIIOK LlGIlT. 

A collision on a dark ami stormy night in .Tanuary betweeu a scow, 
anchored beliind a break\vater, and a scliooner, which liad .lust round- 
ed the end of the brcakwater, also seeking an anchorage out of the storm, 
held due solely to the fault of the .scow for failing to carry an anchor 
light : the évidence being insufficient to sustain lier claim the schooner 
was not keeping a proper lookout at tlie time. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by David Cohen and others, owners 
of the schooner Thomas R. Wooley, against the barge Joséphine ; Jo- 

<g=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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sephine E. Cane, clainiant. Decree for libelants, and claimant appeals. 
Affirmed. 

Thls is an apiiesil from a decree of tlie District Court (Judge Mayer i)re- 
siding), upoii a libel in rem agaiust tlie scow Joséphine for a collision occur- 
ring inside tlie Stoniiigton brealavater in tlie early mornlng of January 16, 
1013, between lierself and the schooner Thomas R. Wooley. The District 
Court held the Joséphine solely at fault for failure to maintain an anelior 
light on the night in question and exonerated the schooner. The flnding of 
the court as to the liglit was upon disputed évidence and the appellant does 
not challenge it hère, but accepting the fact that the scow was at fault fqr 
failure to maintain lier light, insists that tlie schooner was likewise at fault in 
omitting to maintain a proper lookout when she came into the harbor. 

On the 15th of January, 3913, the schooner set sait from Collège Point, N. 
Y., bound for New Bedford, Mass., with 70O barrels of cordage oil. At 4 a. m. 
on the lOth, while somewhere off Stonington, Conn., the weather, whlch had 
become threatening, forced her into Stonington Harbor for refuge. The 
wliKl was Southwest, it was raining in squalls, and the schooner could not 
see ohjects on the water more than a few feet outboard, though liglits were 
plainly visUde, as tliere was no fog. The harbor at Stonington is in part 
forraed by two brealcwaters, one upon tlie east, whicli does not coucei'ii this 
case, the other upon the south and west, terminating in an arm exteudiug 
iiortheast and soutiiwest. The soutbern and western breakwater fornied on 
the night in question a protection agalnst the weather. Inside it and upon 
the ancliorage giound tliroe barges had lieen anchored, the first, the Josejdilne, 
without a light, the secoiul, with an anchor light i)roperly burning ou its after 
staff, and the tliird, whieli need not be cousidered. The Joséphine was 115 
feet long, and on the night in question loaded to a freelioard of probably 
not over 2 feet. She was anchored close up to the second barge which 
carried the liglit. 

The Wooley was comiug down Long Islund Sound, with her slieets eased, 
running free on the starboard tack, bound east. To enter Stonington Harbor 
she had to starboard her wheel and corne around through an angle of more 
than 180 degrees. When off the harbor she saw the light of the second barge 
across the breakwater, as well as the light upon the end of the breakwuter 
itself. Starboarding, she .iibed and came around on the port tack, continuing 
to corne into the wind uiitil she rounded the end of the breakwater. Tliere- 
upon she continued close-hauled, meaning to anchor on the port side of the 
liarge, of which she saw the light. As she approadied, she eased her fore- 
sheets and let her jib run. She had passed the light on the second barge and 
was about to luff into the wmù, when ber mate, Cornillet, made ont the 
second barge about 25 feet otf the fitarboard bow. He called out to the 
captain, who was at the wheel, and who at once put down bis helm ; but it 
was too late to avoid a contact. The schooner's rudder fouled the tackle 
of the barges and she was foi'ced inshore, wliere she saidc, dolng the damage 
in question. 

There were three in the crew of the Wooley, the master, Swenson, the 
mate, Cornillet, and the cook, Carroll. Before roundlng the breakwater ail 
were on deck, but their subseiiuent positions and maneuvers are the subject 
of dispute. 

Macklin, Brown & Purdy, of New York City (William F. Purdy, of 
New York City, of counsel), for appellant. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellees. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). The sole questions in the case are whether the Wooley main- 
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tained no proper lookout, and, if not, whether she has shown beyond 
reasonable doubt that her failure did not contribute to the collision. 
On the first of thèse questions the claimant has the burden, on the sec- 
ond the libelant. It is difficult f rom the testimony to learn with certain- 
ty just what the mate and cook on the Wooley were doing at the time 
of the accident. The testimony as it reads in the record is confused 
and in some places seems to be inconsistent. So far as we hâve been 
able to learn, the most reasonable understanding of the facts is as fol- 
Ibws : 

After the 'Wooley had made out the light at the end of the break- 
water and the light of the second barge across the breakwater, of 
which she was then about abreast, the cook stood by aft to take in the 
main sheet for the jib; necessarily this took place shortly before the 
end of the breakwater was reached, the wind being southwest. After 
making fast the main sheet, the schooner being on the port tack, both 
men went forward, where ail future work was to be. We may assume 
that at the last minute the captain expected himself to ease the main 
sheet or perhaps to come quite into the wind. In any case the two 
men were not needed aft again. Whether they eased the foresheets 
before or after they let run the jib does not definitely appear, but at 
some time, presumably after the schooner had rounded the end of the 
breakwater, both men were at work easing the foresheets. This was 
obviously désirable, as the vessel was coming to anchor and wished to 
diminish her headway as much as possible. The captain gave the or- 
der to let the jib run, which was executed, and at some time there- 
after both men were standing forward of the mainmast ready to slip 
the anchor. 

While in this posture the mate made out the Joséphine some 25 
feet forward and on the starboard bow. It nowhere definitely appears 
whether just before they had been looking out or what they were do- 
ing, but it does appear that the mate had acted as lookout before the 
necessary maneuvers to bring the schooner around the breakwater and 
to anchor. At the moment of the collision there was nothing to inter- 
cept the view of either of the men forward and there was nothing to 
engage their attention as they were only waiting for the word to slip 
the anchor. The vessel was under diminished headway, the foresail 
probably shaking in the wind, and there was every reason to suppose 
that there was no vessel forward of the light on the second barge. 
Nowhere in the testimony can we find that either the mate or the cook 
was asked whether they were looking out just before the collision. 
Under thèse circumstances it does not seem to us that the claimant has 
proved her case. There is nothing in the events themselves which sug- 
gest a failure to keep a lookout. The night was black and squally, and 
there is no reason to suppose that the barge, no more than a low- 
lying log in the water, would hâve been made out sooner than she was 
whether a lookout was kept or not. 

Moreover, in view of the gross fault of the Joséphine, which lay on 
an anchorage without light in a night like that in question, we are not 
disposed to inquire too nicely into the faults of the schooner. The 
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Victory and The Plymothian, 168 U. S. 411, 423, 18 Sup. Ct. 149, 42 h. 
Ed. 519. 

Decree affirmed, with costs. 



CEESCENT TOOL CO. v. KILBOEN & BISHOP CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 26. 

1. Tbade-Marks and Tbade-Names iS=595(3) — TJnfair Compétition — Limita- 

tion OF Articles. 

To entltle a couiplnlnant to injunctive relief beeause of the imitation 
by défendant of noufunctional features of bis product, it must be sbown 
tbat sucli features bave become associated by tbe public with him as the 
manufacturer or source. 

2. Traue-Marks and Trade-Names ©=393(3) — ^TJnfaib Compétition — Injunc- 

aïoN. 

Complainant began in 1908 to mal<:e and sell an adjustable -wreneh of 
new and original .sliape, and by adverttsing bas bullt up a large trade in 
the sfinie, which has become known to dealers and consumers as the 
"Crescent" type of wrench. Kuch wrench has complalnant's name as 
maker marked thereon, but it did uot appear that its sale had been in 
auy part due to its source, as distinct from its utility and neat appear- 
anee, when in 1910 défendant began to make and sell a similar wrench. 
Défendant did not use the word "Crescent," nor iniitate complalnant's 
packages, and each of its wrenches was plainly marked with its name as 
maker. Ileld, that such évidence was not sutflcient to entltle complain- 
ant to a prellniinary injunctiou against défendant for unfair compétition. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

Suit in equity by the Crescent Tool Company against the Kilborn 
& Bishop Company. From an order granting a prehminary injunction, 
défendant appeals. Reversed. 

This is an appeal from a tomporary injunction granted by the District 
Court for Connecticut on the 25th day of January, 1917, restrainlng the de- 
fendant pendente lite from manufacturing and selling its adjustable wi'enches. 
ïhe facts as set forth in the affidavits are substantially as foUows: 

The plaintlff is a New York corporation, orgauized in 1907 for the purpose 
of manufacturing tools, and has since that tlme been engaged in the manu- 
facture among other things of pliers and wrenches. In December, 190S, 
it put upon the market an adjustable wrench, and has widely advertised the 
same from that tlme to the présent. The wrench, on account of its appear- 
ance and new and original shape, pleased the public, and its sales grew 
rapidly from year to year, so that it became known to the jobbing trade and 
retailers and consumers as the "Crescent" type of wrench. Its main struc- 
tural features were ail old in détail. It was adjustable to bolts and nuts of 
différent sizes somewhat after the manner of a monkey wrench, but it was 
iievertheless quite différent mechanically from a monkey wrench. It had a 
straight handle of web and rib construction, spreading slightly from the neck 
to the end, with a hole in the end of the web by which it could be hung up. 
No adjustable wrench of precisely the same character had ever appeared 
upon the market. There had, however, been adjustable wrenches, some with 
straight handles, some with web and rib eurved handles, and there had been 
other tools with straight web and rib handles, somewhat broader at the end 

^=3For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tlian at the neek. PlaintiJï's naine is plainly printed upou the web of tlie 
liandle m raised letters. 

ïlie défendant is a ConnecUcut corporation, orgatiized in 1896 and engaged 
in tlie manufacture of wrenclies and otlier luirdware for some 18 years past. 
Some tiine iu 1910 it bejçan tlie manufacture of an adjustable wreneli, wliieli 
it called its "K & B 221-^° adjustable." Tliis is substantially a direct fac 
slmile of the plaintiff's wrench, with the exception that tlie defendant's namo 
appears upon the web In place of tlie plaintiff's as foUows: ''The Kilborn & 
Blshop Company, New Haven, Conuecticut, V. S. A.," In distinct raised let- 
ters. The défendant made no effort to imitate the boxes or packages of the 
plaintiff's wrench, nor did it use the word "Creseent" in any way in its sale ; 
but It did begin selling the goods in gênerai compétition with the plaintiff's 
wrenches until the order issued herein. 

There is évidence in the corresiiondence between the plaintifC and its cus- 
tomers that confusion bas arisen between the iilaintiff's wrenches and the 
defendaut's, customers haviiig supposed that the Kilborn & Bishop wrench was 
a Creseent, but there was no évidence that the défendant ia any way facili- 
tated tins confusion. 

Harrie E. Hart, for appellant. 

J. William Ellis, of Chicago, 111., for appellee. 

Before WARD and ROGERS, Circuit Jtidges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge. [1] The cases of so-called 
"nonfunctional" unfair compétition, starting with the "coffee mill 
case," Enterprise Mfg. Co. v. Landers, Frary & Clark, 131 Fed. 240, 
65 C. C. A. 587, are only instances of the doctrine of "secondary" 
meaning. Ail of them présuppose that the appeàrance of the article, 
like its descriptive title in true cases of "secondary" meaning, has 
become associated in the public mind with the first comer as manu- 
facturer or source, and, if a second comer imitâtes the article exactly, 
that the public will believe his goods bave come from the first, and will 
buy, in part, at least, because of that déception. Therefore it is ap- 
parent that it is an absolute condition to any relief whatever that the 
plaintifif in such cases show that the appeàrance of his wares has în 
fact come to mean that some particular person — the plaintiff may not 
be individually known — makes them, and that the public cares whô 
does make them, and not merely for their appeàrance and structure. 
It will not be enough only to show how pleasing they are, because ail 
the features of beauty or utility which commend them to the public are 
by hypothesis already in the public domain. The défendant has as 
much right to copy the "nonfunctional" features of thg article as any 
others, so long as they hâve not become associated with the plaintiff 
as manufacturer or source. The critical question of fact at the out- 
set always is whether the public is moved in any degree to buy the 
article because of its source and what are the features by which it 
distinguishes that source. Unless the plaintiff can answer this ques- 
tion he can take no step forward ; no degree of imitation of détails is 
actionable in its absence. 

[2] In the case at bar it nowhere appears that before 1910, when 
the défendant began toi make its wrenches, the gênerai appeàrance 
of the plaintiff's wrench had come to indicate to the public any one 
maker as its source, or that the wrench had bcen sold in any part be- 
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cause of its source, as distinct from its utility or neat appearance. 
It is not enough to show that the wrench became popular under the 
name "Crescent" ; the plaintiff must prove that bef ore 1910 the public 
had already established the habit of buying it, not solely because they 
wanted that kind of wrench, but because they also wanted a Crescent, 
and thought ail such wrenches were Crescents. 

Upon the trial the plaintiff may, however, be able to establish this, 
and it is only fair to indicate broadly the considérations which will 
then détermine the scope of his relief. In such cases neither side has 
an absolute right, because their mutual rights conflict. Thus the plain- 
tiff has the right not to lose his customers through f aise représentations 
that tliose are his wares which in f act are not, but he may not monopo- 
lize any design or pattern, however trifling. The défendant, on the 
other hand, may copy the plaintiff 's goods slavishly down to the minut- 
est détail; but he may not represent himself as the plaintiff in their 
sale. When the appearance of the goods has in f act corne to represent 
a given person as their source, and that person is in fact the plaintiff, 
it is impossible to make thèse rights absolute ; compromise is essential, 
exactly as it is with the right to use the common language in cases of 
"secoridary" meaning. We can only say that the court must require 
such changes in appearance as will effectively distinguish the defend- 
ant's wares with the least expense to him ; in no event may the plain- 
tiff suppress the defendant's sale altogether. The proper meaning 
of the phrase "nonf unctional," is only this : That in such cases the 
injunction is usually confined to nonessential éléments, since thèse 
are usually enough to distinguish the goods, and are the least bur- 
densome for the défendant to change. Whether changes in them are in 
ail conceivable cases the limit of the plaintiff's right is a matter not 
before us. If a case should arise in which no effective distinction was 
possible without change in functional éléments, it would demand con- 
sidération ; but the District Court may well find an escape hère from 
that predicament. Certainly the précise extent and kind of relief must 
in the first instance be a matter for the discrétion of that court. 

Order reversed, and motion denied. 



MANKERS V. TRIANGIvE FII.M CORP. et al. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 104. 

1. Tkade-Marks asd Tbade-Names <g=>93(2)— IJnfair Compétition — Titu: to 

Play. 

To give the author and owner of a spoken play the right to enjoln the 
use by another of the same title for a photoplay, on the ground of unfair 
compétition, aside from any question of property right in the title, It 
must be shown that he had used it so extenslvely as to give it a secon- 
dary signification. 

2. Tbade-Marks and Tkade-Names <S=>95(2) — Unfaib Compétition — Kight 

OF Injunction. 

That complainant wrote and had produced at seven matinée perform- 
ances a one-act play entitled "Happiness" hcld not to give him any 

^ssFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digesta &, Indexes 
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prlor right in such title, which entitled him to enjoin Its use three yeara 
later as tlie tltle oî a photoplay. Nor did the f act that he later announced 
his intention to vvrlte and produce a three-act play under the same title 
give liim any additional rights. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by J. Hartley Manners against the Triangle Film Cor- 
poration and the Rialto Theater Corporation. From an order grant- 
ing an injunction pendente lite, défendants appeal. Reversed. 

For opinion below, see 244 Fed. 293. 

Alex. D. Strouse, of Milvvaukee, Wis. (Alfred S. Barnard and Wal- 
ter N. Seligsberg, both of New York City, of counsel), for appellants. 
David Gerber, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order granting 
an injunction pendente lite. May 1, 1917, the suit was brought and the 
affidavits show that the complainant in 1914 wrote a one-act play call- 
ed "Happiness," which he presented seven times in ail at Friday mati- 
nées in the Cort Theater, New York City, in March and April of that 
year ; Laurette Taylor having the chief part. Between May and De- 
cember, 1915, he announced extensively in the newspapers that he in- 
tended to présent a three-act play under that title with Laurette Taylor 
in the leading rôle. His contention is that in this way he has acquired 
a property in the word "Happiness" as a trade-mark when used in con- 
nection with a play. 

Between February 3 and 17, 1917, the New York Motion Picture 
Company manufactured a film at its premises in Los Angeles, Cal., 
upon a scénario written between January 1 and 17 of that year by C. 
G. Sullivan, and on March 30 gave the photoplay the title "Happi- 
ness," without having any knowledge whatever of the complainant's 
play. This photoplay was purchased by the défendant Triangle Film 
Corporation, was advertised to be produced with Edith Bennett in the 
leading rôle, the first présentation to be at the Rialto Theater in Brook- 
lyn, belonging to the Rialto Theater Corporation. April 27 the com- 
plainant notified the manager of the Rialto Theater of his exclusive 
claim to the title, and April 30 mailed a similar notice to the défend- 
ant Triangle Film Corporation, which was received May 1. At this 
time the défendant Film Corporation had expended $48,295.18 in the 
purchase of the play and about $4,000 in advertising. The first per- 
formance was given May 29, and by June 18, when the injunction was 
granted, the photoplay had been widely exhibited throughout the Unit- 
ed States. 

The dispute is solely as to the title of the play. There is no similari- 
ty whatever between the defendant's film and the complainant's one- 
act sketch in respect to the subject-matter, and there is no évidence 
that the défendant Film Corporation is attempting to make the public 
believe that its photoplay is the same as the complainant's. The con- 
test being as to the rights of the parties respectively, it is of no impor- 
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tance that the défendant Film Corporation could hâve changed and 
can now change the title of its photoplay at spiall expense. That fact 
cannot create any right in the complainant which he has not, or impose 
any duty on the défendants. 

[1] There may, of course, be compétition between a spoken play 
and a photoplay as to subject-matter. This was decided in the Kalem 
Case, 222 U. S. 55, 32 Sup. Ct. 20, 56 L. Ed. 92, Ann. Cas. 1913A, 
1285. There may be unfair compétition in the appropriation of the 
same title of a play, quite apart froni the considération of any prop- 
erty right. In that case, however, it would be necessary to show that 
the claimant had used the title so extensively as to give it a secondary 
signification. Macmahan Co. v. Denver Co., 113 Fed. 468, 51 C. C. A. 

302, and our décision in Crescent Co. v. Kilborn, 247 Fed. 299, C. 

C. A. , handed down herevvith. 

We think on the affidavits in this case the motion for a preliminary 
injunction should hâve been denied. Our view is, not that the affida- 
vits show that the complainant had abandoned his rights in the title 
"Happiness," but that they do not show that he had ever obtained a 
prior right to or any monopoly in the word because of seven matinée 
performances of a one-act sketch in New York City in 1914. The 
word "Happiness," being public property, must, in order to acquire 
a secondary significance, hâve been used generally in connection with 
a play, and so hâve become known to the public said to be likely to be 
misled, viz., the public throughout tlie United States. 

[2] The fact that the complainant in 1915, a year later, announced 
his intention to thereafter produce a three-act play under the same ti- 
tle created no monopoly in the name which did not then exist. He was 
referring to a play to be composed and produced which he might never 
Write or never produce and which if he did both might be différent 
from the one-act play produced in 1914. His language is merely that 
of expectation, which cannot create a right against the public. Max- 
well V. Hogg, 2 Ch. App. 307 ; Civil Service Association v. Dean, Law 
Reports, 13 Ch. Div. 512. The defendant's business ought not to hâve 
been interrupted because of an announcement which might never be 
realized. 

The order is reversed. 



BEOWN V. STANDARD OIL CO. OF NEW TOlîK et al. 

BROOKS et al. v. BROOKLYN UNION GAS CO. et al. 

(Circuit Court of Appeals, Second Circuit. Noveraber 13, 1917.) 

No. 15. 

NKCtUGENOE <S=22 — DaNGEEOUS iNSTBUKENTAI^iriBS KuNNING INFLAMMA- 
BLE LiQUID INTO RiVEB. 

A water pipe leading into a séparation tank in the yard of respondent's 
oll reflnery, partly filled with sludge acid, which Is inflammable, was 
accidentally left open, and the fiUing of the tank caused the sludge to 
run over the top, down its side, and upon the ground below. On its 
discov«7 a foreraan ordered a watchman to flush ofC the tank and ground 

.^ssFoT other cases gee same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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with a hose, which was doue, tlie water carrying thp sUidgo niiinin:- 
(lown a giitter and into the river at the foot of fhe stroot iiear by, wiiere 
llbelants' ttig was lying at the bulkhead. A few minutes later liâmes 
brolie out on tlie surface of the water, aiid before tiie tujr (-(nihl bi; 
moved It toolc tire and burued, with the loss of one life. Jlcld, tliat a 
fiiiding that tlie tire was caused by the siudge, so negligently pcrmitted ta 
run into the river, and that respondent was liable for the damage 
done was sustained by the évidence. 

Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

Suits in admiralty by Egbert N. Brown, Jr., James Brooks, and 
Andrew Bull against the Standard Oil Company of New York, the 
Brooklyn Union Gas Company, and the City of New York. Decree for 
libelants against the Standard Oil Company alone, and it appeals. Af- 
fîrmed. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Ray R. Allen, both of New York City, of counsel), for 
respondent-appellant. 

Foley Martin, of New York City (William J. Martin and George V. 
A. McCloskey, both of New York City, of counsel), for libelant-ap- 
pellee. 

Lamar Hardy, Corporation Counsel, of New York City, for appellee 
City of New York. 

Before VVARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. Eour libels against the Standard Oil Com- 
pany to recover respectively damages for injuries to the tug Protector, 
for the death of her engineer, and for loss of the efifects of the crew 
were Consolidated and tried together in this action. 

March 11, 1911, some time after 5 p. m., the tug Protector was law- 
fully lying at the bulkhead at the foot of North Twelfth street, Brook' 
lyn, just about to take in water for her boiler tanks from a city hydrant. 
For a considérable distance on the north side of the street the Stand- 
ard Oil Company has a refinery, with various sheds, buildings and 
tanks, extending to the end of the pier on the north side of the slip. 
On the south side of the street the Brooklyn Gas Company has a large 
plant, extending to the bulkhead and pier on the south side of the slip. 
Fiâmes suddenly shot up some 12 feet high from the surface of the 
water around the tug, setting her afire, as a resuit of which she drifted 
from the bulkhead to the south side of the slip and sank. The bulk- 
head began to burn and the fire eventually spread to the sheds of the 
oil Company on its pier and to the f ence and coal elevator on the prem- 
ises of the Gas Company. The crew had just time to escape from 
the tug to the stringpiece of the bulkhead except the engineer, who 
was burned to death. 

The libels were filed against the Brooklyn Gas Company and the 
city of New York as well as against the oil company, charging the com- 
panies with maintaining a nuisance and with the escape of oil from 
their premises into the city sewer on North Twelfth street, and charg- 
ing the city with négligence in not abating the nuisance. The District 
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Judge very properly found against the libelants on thèse points, and 
therefore dismissed the Hbels against the gas company and the city. 

The oil company was carrying on a lawful business, and one in 
which, from its nature, fires were likely to occur. Therefore the prin- 
ciple of res ipsa loquitur does not apply. There being no contractual 
relation betvveen it and the libelants the only duty it owed them was 
the exercise of ordinary and reasonable care, and the burden of proof 
that it had not exercised such care was on the libelants. Consistently 
with thèse principles of law the District Judge found the oil company 
guilty of négligence as matter of fact, and entered a decree in favor of 
the libelants. We hâve to inquire whether the évidence justified the 
conclusion. 

The particular négligence found arose as follows : As one step in 
the refining of crude petroleum, either into naphtha oil (gasoline) or 
kérosène oil, it is treated with sulphuric acid. The acid takes out 
certain impurities and holds them, along with a percentage of oil not 
accurately proved in this case, in solution. This solution is called 
sludge acid and is pumped into a circular iron tank about 15 feet high 
containing water and there shaken up with air, with the resuit that the 
water combines with the acid and leaves the oil and tarry matters free. 
The purpose of the opération is to recover the acid and use it over 
again. This process is called séparation, and the tank is called a sep- 
arator. 

On the day in question sludge acid had been run into one of the 
separators and at about 5 :30 p. m. before the opération of separating 
had been begun, the oil company's night foreman noticed that a stream 
of liquid about 18 inches wide was flowing down the side of the sepa- 
rator. Examination showed that this was caused by the water valve 
in the pipe on the side of the separator having been partly opened by 
jarring on the line or by some such cause. The etïect of the water 
continuing to flow into the separator after it was fiUed was to cause 
the sludge acid, which is lighter than the water, to flow over the top. 
There is nothing to show how long this overflow had been going on 
before the foreman discovered it. He closed the valve, and, as the 
sludge would burn the clothes or shoes of any one coming in contact 
with it, ordered a watchman to flush off the surface of the tank and 
of the ground where the sludge was with the ordinary corporation 3- 
inch hose. The sludge and the water together ran from the separator 
through a gâte to a gutter on the north side of Twelfth street, and 
then some 200 feet down the street, crossing over to the south side 
and passing through an opening in the stringpiece into the river. 
About 15 minutes after the discovery of the overflow and perhaps ten 
minutes after the sludge had reached the river, the fire broke out as 
above described. 

Some of the witnesses from the tug had observed oil floating on the 
surface of the water in the slip with the usual iridescent color. Two 
experts for the défendant testified that the fact of iridescence showed 
that the oil must hâve been very thin, not over 1/10,000 of an inch, and 
quite insuiîficient in quantity to prochice the flames that broke out. 
They also said that in their opinion it would be impossible for the oil 
247 î\— 20 
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in the sludge acid carried by the water f rom the separator into the river 
to hâve caused the fiâmes. Experiment with samples of sludge taken 
out of one of the separators in the usual course of refining showed that 
it was inflammable. 

The District Judge found the défendant liable on the ground that 
it was the ignition of the sludge acid which caused the fiâmes, and that 
the possibility of ignition was a resuit that should hâve been foreseen 
and guarded against. He said : 

"As to the Issue with référence to the oil company, I thlnk that the testi- 
mony sufflciently shows the pvoxlmate cause of the tire was some substance 
which surrounded the tug a:ul which caught fire from a means that is iiot 
exactly showii, but which shouW reasonably hâve been anticipated ; that the 
material carne from the acid separator ; tliat it was négligence to allow a 
stream of water to carry material from the top of thèse acid separators to 
the slip, and therefore that the libelants should rçcover against the Standard 
Oil Company." 

It appeared that there were factories and garages in other more dis- 
tant parts of Brooklyn Connecting with the sewer in North Twelfth 
Street and the oil company contended that the oil on the surface of the 
river might hâve come from them. In view, however, of the fact that 
no fire on the water had been known or heard of by any of the wit- 
nesses in the last 20 years ; that such an overfiow of sludge from the 
separator was most unusual ; that sludge was infiammable ; and that 
the fiâmes burst out a very short time after it was flushed into the 
river — we cannot regard the finding of the District Judge that it was 
the sludge that burned as mère conjecture; on the contrary it rested 
on very strong circumstantial évidence and should not be disturbed 
unless clearly wrong. We concur in his further finding that to flush 
the sludge into the river without foreseeing the danger of its being ig- 
nited was a want of ordinary and reasonable care. 

The decree is affîrmed. 



BUMPASS V. McGElIEE. 

(Circuit Court of Appeals, Eighth Circuit. October 29, IMT.) 

Ko. 4640. 

1. FlîAtTDULENT CONVEYANCES <S=>C6 — CONVETANCE TO DEFEAT "CeEDITOBS"— 
REOOVERY OF Pkopekty UY Auministkatob. 

Kirby's Dig. Ark. § 81, providea that "any executor or admlnistrator 
of any fraudulent grantor, who » * • gliall hâve conveyed an estate in 
land * * * with intent to delay his creditors in the collection of their 
just demands, may apply to a court of chancery ♦ * * and bave the 
same set aside and canceled for the use and beneflt of the heirs at law of 
the fraudulent grantor, saving the rights of the creditors and purchasers 
without notice." lleld, that such statute applied to conveyances made 
by the défendant in pending actions for torts, to defeat the collection 
of any judgments which might be recovered therein, although on tha 
trial the plaintiffs were defeated; they belng "creditors" within the remé- 
diai intent of the statute. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Creditor.] 

®=Foi other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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2. Limitation or Actions ®=9l08(2) — Action Against AniiiNisTEATOB — ^Limi- 
tation. 

Under such statutfe, where an administratrlx was herself the frauda- 
ient grantee oî tlie décèdent, who was her liusband, she held the property 
in trust for the heirs at law, and limitations did not begin to run against 
a suit hy them for its recovery, until she repudiated the trust. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Suit in equity by Martha Adella Bumpass against Ellen A. Mc- 
Gehee. From the decree, complainant appeals. Modified. 

John W. Blackwood and John W. Newman, both of Little Rock, 
Ark., for appellant. 

Samuel M. Taylor, WilHam D. Jones, and Daniel Taylor, ail of Pine 
Bluff, Ark., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is a suit by Martha Adella Bumpass 
against Ellen A. McGehee, her mother, to recover an interest in lands 
and Personal property in Arkansas, and for an accounting. Both claim 
through James M. McGehee, deceased, who was their father and hus- 
band, respectively. The plaintiff, who has appealed, makes no com- 
plaint of a part of the decree of the trial court. The controversy 
brought hère involves : First, property ref erred to as "lands in section 
6," and it dépends upon the construction of a deed made by McGehee, 
the ancestor, in 1876; second, lands and personal property transf erred 
by McGehee to the défendant in 1892. 

The trial court construed the deed of 1876 as vesting in plaintiff an 
undivided one-seventh of the "lands in section 6," subject to a life 
estate in her mother. When the deed was executed, Mr. and Mrs. 
McGehee had four children, including the plaintiff. Three others were 
born afterwards. Mrs. McGehee and the first four children were ex- 
pressly mentioned by name several times as the beneficiaries of the 
conveyance, but in such a confusing way, in connection with the terms 
"bodily heirs" and "heirs," that it is difficult to give the deed a satis- 
factory construction. No useful purpose would be served by setting 
forth the langjuage employed. The case is so exceptional that it is un- 
likely ever to occur again, or our décision to constitute a précèdent to 
be foUowed. We agrée with the trial court that it was the grantor's 
intention to give his wife a life estate, but as to the remainder we 
think more weight should be given to the spécifie références in the 
deed to the four children then living. As something has to give way, 
it is reasonable to restrict the phrase "ail her bodily heirs" to those 
named and who are recited as participating with their mother in the 
considération. This would exclude the three children subsequently 
born, and give to plaintiff an undivided one-fourth, subject to the life 
estate. To this should be added what she would receive under the 
Arkansas law of descents and distributions as an heir of one of the 

^=3For ottiei cases see sams toplc & KSY-NUMBQR la ail Ker-Numbered Dlgests & Indexes 
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first four children who afterwards died. As a moral confirmation of 
this conclusion, if not a légal factor in the construction, it may be ob- 
served that in the same year McGehee by another deed conveyed other 
lands to his wife and children "born after that date," thus indicating a 
several purpose as to his offspring. 

[1 ] By two deeds and a bill of sale executed in 1892 McGehee trans- 
ferred to défendant a large amount of real and personal property. It 
was practically everything he owned. The évidence is overwhelming 
that there was no considération for the transfer, but that the sole rea- 
son was McGehee's fear of the resuit of two libel suits recently brought 
against him and nearing trial. In other words, he put his property in 
his wife's name to évade exécution on the judgments if obtained. 
Notwithstanding the transfers, he continued to exercise his customary 
domination over the property until his death the following year. Mrs. 
McGehee was appointed administratrix and continued so at least until 
1901. An Arkansas statute (section 81, Kirby's Digest) provides that: 

"Any exécuter or admiiiistrator of auy fraudiilent grantor, who by deed, 
grant or otherwlse, shall liave conveyed an etitate in land, tenemeuts or 
hereditaments, with intent to delay his creditors in the collection of thelr just 
demanda, may apply to a court of chancery by proper bill or pétition and 
hâve the same set aside and canceled for the use and beneflt of the heirs at 
law of the fraudulent grantor saving the rights of credltors and purchasers 
without notice." 

It has been held that the right to sue given by this statute extends 
also to an heir. Moore v. Waldstein, 74 Ark. 273, 85 S. W. 416. It 
is urged against the relevance of the statute that the plaintiffs in the 
libel suits had not obtained judgments when the deeds were made, but 
were afterwards defeated, and that therefore they were not creditors. 
The suits were pending, however, and the plaintiffs were potential 
creditors. We think they were creditors within the remédiai intent of 
the statute as construed lay the court in Moore v. Waldstein, supra. 

[2] The seven-year statute of limitations (section 5056, Kirby's 
Dig.) is invoked, but we think Mrs. McGehee should be held as a trus- 
tée. The évidence shows that she did not repudiate the trust until 
1910. This suit was begun in 1912, about two years afterwards. Un- 
der the statute first mentioned and above quoted it was her duty to 
restore the lands to her children to the extent of their interests. Had 
her husband f raudulently conveyed them to a third person, the right to 
sue for their recovery in behalf of the children would primarily hâve 
been hers as administratrix. Furthermore, when her husband died in 
1903 some of the children were minors. The évidence shows that she 
frequently declared she was holding title for herself and ail of them 
and that she would make a division when the youngest became of âge 
in 1908. AU this was consistent with her duty under the law and the 
facts. The relation between them was peculiarly one of trust and con- 
fidence and her conduct and assurances were such as naturally to lull 
the plaintiff into inactivity. Though the provisions of the statute cited 
do not extend to personal property, there is enough in the record be- 
fore us to subject that involved hère to the same trust as the lands. 
An accounting should be had of the property transferred by the deeds 
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and bill of sale, or of its proceeds, in which the plaintiff should be 
charged with ail she bas received by way of advancement or otherwise. 
The case is remanded for a modification of the decree, and for fur- 
ther proceedings in accordance with this opinion. 



STANDARD OIL CO. v. SUTHERLAND. 

(Circuit Court of Appeals, Sixth Circuit. December 14, 1917.) 

No. 3046. 

1. Trial (@=lî56(:i) — Demukrer to Evidence — Efi-ect. 

In passiiig on rcquests l)ased on the tlieory tliut tliere was insufficlent 
évidence to sustiiin jilaintilï's contention, tlie trial court should take that 
vlew of the évidence niost favorable to plaintiffl; and wliere reasonable 
men c'ould draw différent conclusions, the requests should be denied. 

2. Trial <S=284 — In.strijctions — Objections. 

Where défendant reserved no exceptions to the gênerai charge, it 
must be prcsuiued to hâve bcen satistied with it. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by Anna Sutherland, administratrix of the estate of Phyllis 
Sutherland, deceased, against the Standard Oil Company, begun in 
State court and removed to the fédéral court. There was a judgment 
for plaintifï, and défendant brings error. Affirmed. 

Geo. H. Klein, of Détroit, Mich., for plaintifï in error. 

Ralph E. A. Routier, of Détroit, Mich., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
KILLITS, District Judge. 

PER CURIAM. An action was commenced by the administratrix 
in the Wayne county circuit court, Michigan, and removed to the 
court below on pétition of défendant company. On the evening of 
December 19, 1913, the plaintiff's décèdent, Phyllis Sutherland, was 
injured by a horse-drawn truck of défendant, and shortly after the 
injury she died. The injury occurred on Lincoln avenue at its junc- 
tion with Baltimore avenue, Détroit, Mich. The action was to recover 
damages occasioned by the decedent's injury and death, and, as ul- 
timately formulated, was rested solely on one count of the déclaration 
embracing the provision of the survival act of Michigan "for négli- 
gent injury to persons" ; issue being joined by the usual plea. The 
cause was tried to the court and jury and resulted in a verdict and 
judgment of $5,500 for plaintiff. The défendant brings error. 

At the close of ail the testimony the défendant requested the court 
to charge the jury as matter of law (a) that there was no évidence of 
négligence on the part of défendant ; (b) that the "deceased was 
guilty of such contributory négligence * * * as would bar her 
from recovering had she survived, and * * * her administra- 
trix is erjually barred" ; and hence that the verdict must be no 

^;c3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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cause of action and in favor of the défendant. Further, (c) that 
there was "no évidence * * * of what this child (nine years and 
seven months of âge) or any other child of her circumstances" wonld 
probably hâve earned after arriving at her majority, and that if the 
jury should find for the plaintiff under the survival act, the verdict 
should be for nominal damages only. The theory of the first and third 
requests alike was lack of évidence, and that of the second request 
the présence of évidence showing that décèdent was neglectful of ob- 
vious dangers to her personal safety. 

[1, 2] The settled rule in this court required the trial judge, in 
passing upon thèse requests, to take that view of the évidence which 
was most favorable to the plaintiff. The resuit of our examination of 
the record is convincing tliat fair-minded men might honestly draw 
différent conclusions f rom the facts adduced ; the requests, then, were 
rightly denied. Further, the gênerai charge was clear and compre- 
hensive, and as favorable to the rights of défendant as the évidence 
warranted. Défendant reserved no exception to the charge and must 
be considered to hâve been satisfîed with it; but défendant presented 
motion for new trial upon grounds embracing ail the assignments of 
error, and, while the motion entitled the trial judge to wejgh the évi- 
dence, he denied the motion. Discussion of such a record or of the 
décisions relied on by défendant can serve no useful end. 

We conclude that the judgment must be affirmed, and an order 
will be entered accordingly. 



In re GAKRITY. 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 82. 

1. Bankbtjptct <©=»414(1) — DiscifARGE— Bueden op Pboop. 

The burden of proving matters preventlng discharge In bankruptcy Is 
on the objectlng créditer. 

2. Bankruptcy ©=414(3) — Disohabge— Evidence. 

Objections to discharge grounded upon Bankr. Act July 1, 1898, c. 541, 
1 29a, 30 Stat. 554 (Comp. St. 1916, § 9613), need not be proven beyond a 
reasonable doubt as upon an indictment, the rule being the same as In 
civil trials, and a fair prépondérance of évidence being sufficient. 

3. Bankrl'ptcy <©=5408(2) — DisciiAEaE — Biqht to. 

While mère inadverteuce and omissions from the schedule of debata- 
ble items by ignorant persons will not be deemed withln the false oath 
and coneealment sections of the Bankruptcy Act, yet, where a school- 
teacher desiring to avoid payment for an expensive fur coat prepared for 
an assetless bankruptcy, omltted from her schedules salary due when they 
were verified, and such salary constituted the entire assets of her estate, 
a discharge should be denied ; for she cannot by her profession plead 
ignorance. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the bankruptcy of Julia F. Garrity. From an 
order denying discharge, the bankrupt appeals. Affirmed. 

^=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Appeal from order denying discharge entered in the District Court for 
the Southern District of New York. 

The banlirupt is a teacher in the publie schools of this city, receiving a 
salary of $2,050 annually. She became a voluntary bankrupt on December 27, 
1915, and scheduled no assets. In the preceding ITebruary she had purchased 
on crédit a sealskin garment for |f)00, rcpresenting that slie would soon be 
in funds from an inheritauce. In May she realized $2,250 from that source, 
paid some debts, and spent the rest in making holiday through the summer. 
She had a bnnk account in whicli slie deposited her monthly cliecks for 
salary until November, 1915. By this timo she had refused to pay for the 
sealskin eoat aforesaid, denying its quality, and vendors were pursuing or 
threatening légal proceedings. She closed out her bank account, but by 
<'fror left Sf-3 therein, whicli she testified was wholly unintentional ; she "did 
not mean to leave any" (i. e., any balance). On December 24, 1915, she had 
earned a nionth's salary (.$183.29), but under the custom of the board of édu- 
cation paynicnt thereof would not be made for about two weeks. When con- 
fronted witli thèse facts on examination at first meeting of creditors she 
agreed to pay the trustée this asset, and did so within about four months. 
She scheduled but two creditors, one of whom was secured by indorsement and 
filed no claim. The other (and ob.lecting) creditor is the unpaid veudor of 
the sealskin coat, who has procurcd judginent. From an order denying uis- 
charge and affirming the referee's report flnding false oath and concealment 
of December salary, the bankruijt took this appeal. 

William R. Murphy, of Brooklyn, N. Y., for appellant. 
Crim & Wemple, of New York City (Mitchell W. Alexander, of 
New York City, of counsel), for creditor. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). That 
the purpose and motive of this bankruptcy was to prevent the furriers 
collecting their judgment is especially clear. There were no business 
debts to discharge that the debtor might proceed in making a Hveli- 
hood. Her teacher's salary would continue, bankrupt or not, and she 
would get it, except for the 10 per cent, now reachable by exécution 
under the law of New York. Such an exécution was in fact levied 
the day before pétition filed. 

[1,2] That the burden of proving matters preventing discharge 
is on the objecter, and that mère inadvertence and omissions from 
schedule of debatable items by ignorant persons will not be deemed 
within the false oath and concealment sections of this statute, we 
hâve of ten held (Re McCrea, 161 Fed. 246, 88 C. C. A. 282, 20 L. R. 
A. [N. S.] 246; Re Cohen, 206 Fed. 457, 124 C. C. A. 363 ; Re Braun, 
239 Fed. 113, 152 C. C. A. 155); but objections grounded on section 
29a of the act need not be proven beyond a reasonable doubt as upon 
criminal indictment (Re Leslie [D. C] 119 Fed. 406; Re Delmour 
[D. C] 161 Fed. 589; Re Doyle [D. C] 199 Fed. 247). The rule 
is the same as in civil trials ; a f air prépondérance suffices. 

[3] This bankrupt by her profession cannot plead ignorance. The 
intent to prépare for an assetless bankruptcy is reasonably inferable 
from her own testimony as to her bank account. She hâs herself 
testified to the fact of having her December salary due when she swore 
to her schedules, and she has not even claimed to believe that the ordi- 
nary delay in payment enabled her to keep what she had earned before 
pétition. 



312 247 FEDERAL REPORTER 

The importance of everything is relative; $183 is not absoliitely a 
large sum, but hère it was by bankrupt's own testimony the entire 
estate. Such an omission was not trivial, inadvertent, nor ignorant. 

P'urthermore both the référée (after personal examination) and the 
District Judge hâve found that there was a purpose to conceal. We 
do not differ with such successive considered findings of fact, except 
when very clearly satisfied of error. 

Order affirmed, with costs. 



GALLUr et al. v. CKEAL et al. 

(Circuit Court of Appeuls, Fifth Circuit. Jauuary 28, 1918.) 

No. 3078. 

Adverse PossESiïlON ®=3ll5(l) — I'koceedings — Jury Question. 

Uuder a Texas statute enabling an adverse possessor of land to aequire 
160 acres, wlilcli must Include his luiproveiiients, although hls actual 
oeeupancy may be of only paît of the land claimed, défendant claimed 
160 acres in section 21, tliough he had previously claimed 160 acres in 
the adjacent section 6, basing tltle on hls purchase from one who by 
virtue of actual oeeupancy of a différent, but coutlguous. tract claimed to 
liave acquired 160 acres out of section C. It appeared that the pareel, 
ou which defendant's iniprorements were located, was partly In section 
21 and partly in section 6; but there was évidence tending to prove the 
possession of hls vendor, on which défendant relied to support his clalm 
to land iu section 6, was of ouly a part of the improved tract, and uot 
the part of it in section 21, the actual adverse oeeupancy of which 
défendant relied on to support his claim to land in that section. Meld, 
that there was no inconipatibility between defendant's elaim to land In 
section 6 and to other land in section 21, which precluded submission to 
the jury of the question of his riglit to an adverse tltle to 160 acres In 
section 21, on the ground he had already claimed land in section 6, based 
on his possession of land in both sections. 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Trespass to try title by David L,. Gallup and others against Griffin 
Créai and Monroe Reese. There was a judgment for the last-named 
défendant, and plaintiffs bring error. Affirmed. 

Ballinger Mills, of Galveston, Tex., for plaintiffs in error. 

Oliver J. Todd, of Beaumont, Tex. (J. A. Mooney, of Woodville, 
Tex., on the briefs), for défendant in error. 

Before WAEKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is the second writ of error in this 
case. When the case was hère before, a judgment in favor of the 
présent plaintifï in error was reversed. Créai v. Gallup, 231 Fed. 96, 
145 C. C, A. 284. The pending writ of error présents for review a 
judgment in favor of the défendant in error Reese for 160 acres of 
land in section 21 of a survey, which he claimed to hâve acquired by 
10 years' adverse possession. 

<g:=BFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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The law under which the claim was made is a Texas statute, which 
enables an adverse possessor of land to acquire 160 acres, which must 
include his improvements, though his actual occupancy may hâve been 
of only a part of the land claimed. Under that law one adverse pos- 
session for the required time supports only one daim to 160 acres. 
It was contended in behalf of the plaintiff in error that Reese lost the 
right to set up the claim on which he recovered by previously making 
the claim, based upon the same possession, of 160 acres ont of section 
6, which adjoins section 21. There was évidence tending to prove that 
the claim formerly made by Reese to 160 acres ont of section 6 was 
based, not on his own possession, relied on to support the claim as- 
serted in this suit, but upon his purchase from one who, by virtue of 
an actual adverse occupancy of a différent, but contiguous, tract, 
claimed to bave acquired 160 acres ont of section 6. It appeared that 
the tract on which Reese's improvements are located is partly in sec- 
tion 21 and partly in section 6; but there was évidence tending to 
prove that the possession of his vendor, which Reese relied on to sup- 
port the claim he made to 160 acres in section 6, was of only a part of 
the improved tract, and not that part of it in section 21, the actual ad- 
verse occupancy of which by Reese was relied on to support the claim 
which was sustained by the judgment now under review. 

Under a phase of the évidence there was no incompatibility between 
Reese's former claim to 160 acres ont of section 6 and the claim which 
he successfully asserted in this suit. The conclusion is that the record 
does not sustain the contention made in behalf of the plaintiff in error 
that the requested instruction to find against Reese should hâve been 
given on the ground that the uncontroverted évidence showed that 
he had formerly made a claim to 160 acres ont of section 6, based upon 
the same possession which was relied on to support the claim he made 
in this case. The court did not err in submitting to the jury the dé- 
termination of the issues raised by conflicting évidence. 

The judgment is affirmed. 



THE AXDKEAS GERAKIS. 

(Circuit Coiu't of Appeuls, Second Circuit. November 18, 1017.) 

No. 21. 

Collision <S:^7-1 — Tow and Akchored Vessel — OiisTRixTioN of Fairway. 

Evidence hchl insutticieut to sustain tlie nllesation of libelant in a col- 
lision suit that daimant's steanisliip, wlien struck by tlie tow of libel- 
ant's tus, was improperly anchored where she obstructed tlie fairway. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty for collision by the Philadelphia & Reading Rail- 
way Company against the steamship Andréas Gerakis ; S. Catevatis, 
claimant. Decree for claimant, and libelant appeals. Affirmed. 

^=3 For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dtgests & Indexes 
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Kirlin, Woolsey & Hickox, of New York City (Cletus Keating and 
John M. Woolsey, both of New York City, of counsel), for claimant. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for libelant. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. There is presented but one question by this appeal, 
and that of fact only, viz. the position of the anchored steamship, 
when struck by the tow of libelant's tug. If she was substantially 
where the libel alleged, she unnecessarily, and therefore negligently, 
impeded the fairway. The burden of proving such négligence was on 
libelant. Upon considération of the évidence, we are as unable as was 
the trial judge to fix the steamer's position, further than to hold that 
she was not shown to be where the libel placed her. 

Therefore the court below rightly dismissed the libel for lack of 
proof, and the decree is affirmed, with costs. 



MOORE et al. v. SAL'NDERS. 
(Circuit Court of Appeals, Eighth Circuit. November 5, 1917.) 

No. 4772. 

1. Patents ©=3328 — Invention— Machine fob Sbaling Envelopes. 

The Saunders patent, No. 796,{>30, for an eiivelope sealing machine, held 
void for lack of invention in view of the prior art. 

2. Patents <S=>26(1) — Invention — "Combination" of Old Eléments. 

To constitute a patentable eonibination of old éléments there must be 
coactlon between them, and not merely a successive eo-operation in which 
each performs alone its old function. 

[Ed. Note. — For other définitions, see Words and l'hrases, First and 
Second Séries, Combination.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit in equity by Daniel G. Saunders, Jr., against G. L,. Moore and 
G. A. Alexander, doing business under the firm name of Moore & 
Alexander. Decree for complainant, and défendants appeal. Re- 
versed. 

Franklin F. Phillips, Jr., of Boston, Mass. (Pew & Proctor, of Kan- 
sas City, Mo., on the brief), for appellants. 

Arthur C. Brown, of Kansas City, Mo. (Nathan Heard, of Boston, 
Mass., on the brief), for appellee. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

HOOK, Circuit Judge. [1] This is a suit by Saunders against 
Moore and Alexander for infringement of patent to Saunders, No. 
796,936, August 8, 1905, for improvements in envelope sealing ma- 
chines. On final hearing the trial court held that défendants' device 

(@=3Foï other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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infringed claim 5 of the patent in suit, and rendered a decree accord- 
ingly. Défendants appealed. Claim 5 consists of the following élé- 
ments : (1) A feedboard ; (2) a gage plate at one side of the feed board ; 
(3) a stop board behind the feed board, there being a passage under 
the stop board ; (4) a sof t-rubber feed cylinder under the stop board 
to engage the bottom one of the pile of envelopes upon the feed board ; 
(5) a presser bar mounted behind the stop board in position for the 
envelope to pass under the presser bar ; (6) means of opening the flap ; 
(7) means of moistening the flap; (8) means of closing the flap. 

The trial court was of the opinion tliat plaintiff's presser bar or 
controller behind the stop board and his means for opening the flaps 
of the envelopes were new, and that défendants' retarding rubber 
finger and flap-opening means were infringing équivalents. We think 
it clear that there was no other élément in the claim entitling plaintiff 
to prevail, and shall so confine our discussion. 

In patent No. 390,277, to Allen, October 2, 1888, there is the cus- 
tomary platf orm for f eeding a stack of sheets of paper. It is said : 

"This inv'ention relates to improved apparatus for feeding paper to print- 
ing presses, ]>aper-(]amping machines, paper-ruling machines, envelope ma- 
chines, and tlie like; and its ol)ject is to insure tlie regular and even supply 
of the paper slieet by sheet from a pile or stack of sheets." 

The illustrations disclose a stop board against which a stack of paper 
or envelopes rests. They are fed from the top, instead of through a 
horizontal opening at the bottom of the stop board, as in the patent 
in suit. The forward edges of the sheets are pressed up into contact 
with a revolving feeder wheel, which is faced with rubber, and which 
engages the upper sheet and carries it forward. This is very like the 
plaintiff's device reversed in position. Allen's spécifications then con- 
tinue : 

"A frictional pad or retarder Is arranged beneath the feeder wheel, in 
order that, if more than one sheet should move forward, it will arrest the 
lower sheet or sheets, and permit only the upper one to be fed." 

This is precisely the opération of plaintiff's device, excepting that 
the positions are reversed. Allen's retarder is recessed in the stop 
board, while plaintiff's is behind it; but such différences are not me- 
chanically or functionally important. The frictional pad or retarder 
of Allen is actuated by a spring just as plaintiff's presser bar is, and 
its opération is the same. Allen's fourth claim contains the following 
éléments: (1) The combination of a rotating feeder wheel; (2) a 
table for supporting a pile of paper beneath said wheel ; (3) a fixed 
plate or stop in front of said table; (4) a frictional pad or retarder 
arranged against said stop, and between it and in front of the pile of 
paper, and constructed to move vertically ; and (5) a tensile device for 
pressing said pad upwardly against said wheel. The arrangement of 
plaintiff's presser bar or retarder behind the stop board performs no 
différent function than Allen's, nor does it perform it in a substan- 
tially différent way. 

Patent No. 674,050, to Wilkinson, May 14, 1901, is for an improve- 
ment in machines for sealing envelopes. The objects of the inven- 
tion are: 
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"To provide means for so adjustiiii; the feeding and sealinj; roUers a.s to 
acconimodate them to well-fllled envelopes ; * * * to provide simple and 
efficient molstening devlces wliicli shall he capal)le of adjustment for envelopes 
of différent sizes ; * * * to provide simple and accurately operating de- 
vices for automatically feeding enveloijes to be sealed." 

In this machine the envelopes are fed from the bottom through an 
opening in the stop board, with the gummed face of the flaps down, as 
in plaintiff's. Fastened to the bottom of the stop board are two spring 
iingers, 76 and 77, one of which is described as being "quite flexible." 
This finger opérâtes as a retarder. It is, however, on the opposite side 
of the stop board from the one in the patent in suit. 

In patent No. 109,882, to Donnellan, December 6, 1870, there is 
a stop board with a horizontal opening at the bottom through which 
the envelopes are fed one at a time. The moving mechanism is two 
cams, which carry the letters forward, They perform the same func- 
tion as the rubber-surfaced wheel of plaintiff and the wheel and belt 
of défendants. An elastic stop, marked K, bolted to the bottom of 
the stop board, is made an élément of the first claim of the patent. 
It is said : 

"Tlie ob.1ect of tlie stop K is to prevent but one letter passing ont of tlie 
feed devioe at a time, and this may t)e adjusted so us to adapt it to letters 
of varions tliickuess." 

That is similar to the construction of défendants' device, which is 
bolted behind and to the bottom of the stop board. Its opération is 
precisely that of plaintiff's presser bar and défendants' elastic finger. 
In specifying cams for carrying the letters forward, Donnellan says 
he does not confine himself to that method. 

In considering plaintiff's means for opening the flaps of the envel- 
opes, and for that matter, also, moistening and sealing them, patent 
No. 695,408, to Madas, March 11, 1902, is important. In this patent 
the moistening pad and the blade which engages the flap are together, 
the former on the under side of the latter. Madas says that the métal 
holder of the moistening paid is — 

"provided witli a sliarp edge, so as to engage tlie flap of tlie envelope in order 
to moisten tbe same. The moistening pad is inclined from the snpport m 
to a higher point at its outer eud, and is nrraiiged with the sharp edge 
uearest the front of the box s, and with tlie sponge side opened on the 
under side." 

Again : 

"The envelopes are placed between tlie partitions and the front of the box s 
singly or in a pile, each envelope arranged with its flap side downward and 
the liât edge adjacent the side of the box." 

After describing the opening at the bottom of what is équivalent to 
a stop board, Madas continues : 

"As the envelope is carried through this opening, tlie sharp edge of the 
moistening pad engages the 11 ap and tlie finger n'^ jjresses the inucilaged sur- 
face in contact with the sponge." 

There are other significant portions of the spécifications by Madas, 
and it clearly appears that plaintiff's means of opening the flap were 
not new. 
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[2] The plaintiff contends that défendants' machine infringes not- 
withstanding varions structural différences, and in doing so he asserts 
against défendants a range of équivalents which he dénies to the prior 
art. If the same measure of equivalency is applied on behalf of the 
prior art, there is nothing patentably novel in plaintiff's structure. His 
departure mechanically was slight. It was no greater than that which 
marks the différence between his devices and those of the défendants ; 
and in function they were ail alike. No ingcnuity was displayed in 
coupling an old feeding device with means for opening, moistening, 
and sealing, which were also old. To be sure the new assemblage ac- 
complishes as an entirety more than either old élément did in separate 
opération, and in a way the éléments were, as was said below, "suc- 
cessively co-operative." But the co-operation was like that of the suc- 
cessive changes of horses in a coach journey from London to Bath. 
Those out of London, their task done, dropped their burden at Maiden- 
head; others picked it up there, and carried it to Newbury; and so 
on to destination. There was, of course, a "successive co-operation" ; 
but in the sensé of the patent law a patentable combination of old élé- 
ments means more than that. In Pickering v. McCullough, 104 U. S. 
310, 26 L,. Ed. 749, the court expressed the requisite in this way : 

"In a patentable combination of old éléments, ail tlie constltueuts must so 
enter into it as that eacli qualifies every otlier." 

There must be a coaction between them, and not a mère hitching 
up of separate contributions, each one of which continues indepen- 
dently to perform its customary function ; otherwise, there is but a 
mechanical juxtaposition that is not patentable. In this import, plain- 
tiff's feeding device does not coact with his means of opening, moisten- 
ing, and sealing the envelopes. Each continues to do its old work in 
the old way. It may be observed in conclusion that there was no tes- 
timony as to how plaintiff's machine was accepted in the market. The 
proofs were confined to paper patents aided by some models. 

The decree is reversed, and the cause is remanded, with direction to 
dismiss the pétition. 



MANTON-GOULIN MFCi. CO. v. DAIRY MACIIINERY & CON- 
STRUCTION CO. 
(Circuit Court of Appeals, Second Circuit. November 21, 1917.) 

No. 48. 
Patents <g=3.S28 — VAtiDrrY and Infkinoembxt — Apparatxjs for Mixms 

MlLK AND OtHEE LiQUIDS. 

The (îaulin patent. No. 7ï)G.0')H, for an apparatus for Intiinately mixinff 
milk and other liquids, hcld not antlcipated, valld, and infringed. 

Appeal from the District Court of the United States for the District 
of Connecticut. 

Suit in equity by the Manton-Goulin Manufacturing Company 
against_ the Dairy Machinery & Construction Company. Decree for 
complainant, and défendant appeals. Affirmed. 

For opinion below, see 238 Fed. 210. 

<g=For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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This Is an appeal from a final decree in the District Court (238 Fed. 210), 
Thomas, J., presiding, for the District of Connecticut awarding the usual in- 
terlocutory decree of Infiingemeiit upon patent 750,953, issued on April 12, 
1904, to A. Gaulin. ThIs patent had for its object an improved apparatus 
for intlmately mixing milk and other liqulds more or less resembling it by 
raeans of the action produced by the passage of liquida more or less hetero- 
geneous under considérable pressure through very small orifices. Other 
machines had been made for the purpose of so mixing heterogeneous liquida, 
especially cream and milk, or butter and milk, and at the time when the 
patent was grante<I, and perhaps at the présent time, the précise theory of 
how thls is accompUshed was not and Is not understood. The process is now 
called "homogenizing," and in gênerai consists in breaking up the fat glob- 
ules to a much smaller size than they occur in nature, after which they 
do not rlse to the surface of the heavier liquid, as otherwise occurs. ïhe 
process had been attempted by passing the liqulds through small orifices un- 
der great pressures, and the modification of the patent in suit arose from a 
change In the machine by which the passages were made of greater length 
and smaller width, and In which the pressure upon the liquid between the 
two surfaces was yielding. 

In the spécifie device of the patent in suit the milk and cream are pumped 
into a tube and forced out between the concave conlcal surface of the tube 
and the convex surface of an agate valve, which closes it and is pressed into 
the concave surface. Thls pressure the patentée disclosed as accomplished by 
a spring action upon a conlcal valve. When the pressure becomes suflicient 
the spring wlU yield, and the liquid pass between the two surfaces under 
high pressures. The friction between the surfaces, and possibly between the 
globules of the milk, breaks thèse globules up into small enough slzes for the 
purpose in view. If, as always occurs in such cases, the liquids contaln im- 
purlties, they will clog the very small orifice under the worklng pressure, 
and it becomes necessary, therefore, to keep within safe limlts, that the valve 
yield and the orifice open. The further yield of the spring does this, openlng 
the orifice, and reducing the accumulated pressures arislng from the clogs. 
Thus was disclosed a machine supposed automatically to adjust itself to the 
impurities which the liquid might contaln. The detailed description of the 
machine can only be found in the patent itself. One clalm. No. 2, is in suit, 
which reads as foUows: "lu a machine of the class described, co-operating 
éléments having squeezing surfaces, means to yleldingly hold the éléments in 
contact, and means to force the milk between the surfaces, substantlally as 
described." 

ïhe defendant's Infringlng machine was for the same purpose as the plaln- 
tifE's. In the defendant's présent machine in suit, which is the only one 
that need be hère described, the liquid is forced by a pump into a tube or 
chamber of heavy métal, at one end of which are a séries of dises. Thèse 
dises are held down by a steel spindle having a cai) at one end which covers 
the dises. The surface of eaeh, or nearly ail of the dises, bas upon it 
radial grooves from the inslde out and an annular groove in the middle of 
the face of the dise; the radial grooves are staggered, so that the liquid, lu 
forcing its way out through the grooves, moves straight from the inslde of 
the dise to the annular groove, and then must turn at riglit angles untll it 
finds an exit through the outer radial groove. In opération the cap is screwed 
down hard upon the dises, so that they cannot open, and at the outset ail 
the liquid passes through the small grooves. The issue of Infringement dé- 
pends upon whether, as the pressure rises, the elastlcity of the spindle is such 
as to allow the faces of the dises to open so that some of the liquid passes, 
not through the grooves themselves, but between the actual faces of the 
dises. The plaintlffi's theory is that the impurities in the liquid inevitably 
clog up some of the grooves, and unless there was a yield In the spindle the 
machine would soon clog and become inoperative. They corroborate this con- 
tention by the acknowledged fact that In opération the pressure on the 
dises is successively relleved as the liquid pressure rises, and that the 
liquid pressure is thus kept within measurable bounds. The plaintiff contends 
that the elastlcity of the spindle is sufficient to accomplish this resuit under 
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the high pressures obtained, and this issue was sharply contested in the évi- 
dence. 

On the issue of validity the défendants rely eliiefiy upon prîor patents to 
one Julien, the predecessor of the plaintiff in the art. Julien took out two 
patents in 1892, one a French patent, 220,44G, and the other a British patent, 
22,115. Later he took out a British patent in 189.3, 14,840, and in 1898 a 
third Bi-ltish patent, 23,637. The détails of thèse patents cannot be stated 
with sufficient accuracy to be intelligible without an examination of the 
figures themselves. It is sufficient hère to say that the opération of ail the 
patents was to allow the liquid to pass out tlirough orifices mucli larger than 
the grooves of the defendant's machine or the orifice of the plaintiff's patent 
and relatively ninch shorter in length. Thèse orifices were covered or un- 
covered by the movement of a piston, which movement was controlled by a 
spring. The pressures of the liquid luoved the piston back until the orifices 
were uncoverod, through whicli thereupon the liquid emerged. Julien also 
relied for part of his niixing upon bringing the jets ôf liquid as they emerged 
from the orifices in opposition witli each other, suyiposing that the globules 
were further broken up by the impact of the opposing streams. 

Livingston Gifford and Henry D. Williams, both of New York 
City, for appellant. 

Frederick P. Fish and J. Lewis Stackpole, both of New York 
City, for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). The crucial question in this case is of infringement, and its 
answer dépends altogether upon whether in opération the liquid passes 
between the faces of the dises elsewhere than at the grooves. If so, 
it can do so only by the elasticity of the métal in the spindle. We shall 
show later that, if the spindle through its inhérent elasticity does al- 
low the dises to separate, both the language of the claim and the theory 
of opération of the disclosure hâve been infringed, but at the outset 
the question of physical fact must be considered. 

We think that the dises are not open at the outset. While the pres- 
sure is first rising, the liquid passes through the grooves, and, as 
appears below, we are disposed to accept Rautenstrauch's figures upon 
the equilibrium at that time between the dise and liquid pressure. 
However, it is quite clear that the liquid pressure could not increase 
(the delivery of the pumps being constant), unless thcre was some 
diminution in the aggregate discharge openings, and that this can only 
arise either from some clogging of the grooves or from the expansion 
of the métal, making their cubic capacity smaller. The clogging of 
the grooves is proved by Hancock's expérience and by the test of 
November 3, 1915, which does not seem to us to hâve been conducted 
with unusually dirty milk. 

It is furthermore demonstrated by the impracticability of a solid 
dise with perforations which bas been experimentally tried. Such a 
dise will operate for a while perfectly, but only for a while. Soon 
the pressures arise beyond the limit of safety and the machine be- 
comes inoperative. Indeed, the fact is not disputed by the défendant 
in parts of the record that in opération clogs will occur which obstruct 
the flow of the liquid and must in some way be relieved. The only 
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alternative suggestion in place of the clogging of the grooves anywhere 
in the record is that the expansion by heating of the métal in the 
dises closes the grooves and diminishes their cubic capacity. This is 
in our judgment a negligible factor. The milk is at 110° F. when it 
cornes f rom the pump, and no one suggests that it is pasteurized, say 
140° to 160° F., when it issues. The métal of the grooves must quick- 
ly take its température from the liquid, and no one has attempted to 
calculate what a change in température of at most 30° to 50° F. would 
hâve upon monel métal. We may not speculate upon it without some 
data ; prima facie, we hâve the right to disregard it. Therefore we 
must assume that the rise in liquid pressure, which always happens, is 
only from clogging of the grooves. 

Now the universal practice is to reduce the pressure on the dises by 
backing the wheel as the liquid pressure, too, rises, and this repeatedly 
till the run is through. If this réduction of pressure on the dises does 
not noticeably increase the cubic capacity of the grooves, it can hâve 
no effect upon the clogs, which by hypothesis bave partly closed the 
grooves. Does it enlarge the grooves themselves, according to Bent- 
ley's hypothesis? We think that the plaintiff's answer is good to this 
suggestion. It accepts Rautenstrauch's figures for the compressibility 
of the métal in the dises, and shows that the resulting total compres- 
sion is substantially less than one-tenth of 1 per cent, at maximum 
pressure. We must remember, however, that the changes in dise pres- 
sure do not relieve ail of it by any means, how much we do not know. 
Now it seems obvions that, if the total expansion in the grooves when 
ail the pressure is removed is less than one-thousandth of the 
groove, it is the merest assumption to think that the expansion due to 
the relief caused by backing the wheel will hâve any substantial 
efïect. We are to suppose that the clogs hâve stuck in the grooves 
by their own cohésion and the friction upon the sides. The change 
in diameter would, theoretically, it is true, relieve that friction, but 
within admissible limits the relief must be in practice imaginary. 

Rejecting, therefore, the theory that the clogs are swept out by any 
change of diameter in the grooves, it seems to us clear that we hâve 
left only the opening of the dises to explain the decrease of the liquid 
pressures. That pressure varies with the velocity of discharge in 
capillary orifices, and with the square of the velocity in larger. We 
must assume, therefore, with Livermore, that when the pressure drops 
there has been an addition to the aggregate of the outlets at least pro- 
portionate to the drop, or the discharge would not be constant. With- 
out attempting any accurate computation, we can see that a very 
slight opening of the dises will accomplish this. 

Therefore we hâve only left the question whether the défendant has 
proved this to be impossible. Rautenstrauch's calculations are, so far 
as we can see, subject to only one exception whose importance we can- 
not tell. In calculating the pressure tending to extend the spindle, he 
has not allowed for any pressures upon the faces of the dises. 
He does this avovvedly because he says that it begs the question to sup- 
pose that they open at ail, and so it does. At the outset, and even while 
the dises are held fast, it would nevertheless seem that some allowance 
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should in any case be made for the pressure of the liquid within the 
grooves ; but no one appears to hâve calculated their area, and so we 
are forced to omit this f actor. Nevertheless the total pressure tending 
to extend the spindle is given by Rautenstrauch as 6,480 plus 3,436, 
practically 10,000 pounds. He calculâtes, moreover, that at its extrême 
tension the pressure on the dises, which tends to contract the spindle, 
is about 23,000 pounds, and so he insists it is impossible for the dises 
to separate. This would, of course, be true, if it were certain that the 
dise pressure were always so high ; but the reasoning fails in applica- 
tion because, although the dise pressure starts at its maximum, the 
wheel is in practice soon "backed." 

The critical equilibrium is therefore between the conséquent pressure 
on the spindle from the wheel and the pressure from the liquid. No 
one has told us, nor ean any one possibly tell us, what the remaining 
pressure upon the spindle may be after the wheel is "backed," and we 
hâve no basis for spéculation. It is true that the rotation of the wheel 
is said to be through a small angle, but in common expérience we ail 
know that as one tightens a screw thread the final incréments of nec- 
essary pressure enormously increase for a given angle of rotation. 
It may easily be possible that the wheel, in being "backed" a few de- 
grees, may cause the dise pressure to f ail off belovv the liquid pressure 
and to allow the dises to separate. We are to remember that the sHght- 
est séparation of the dises, even if they separate only at one side, may 
make up for the closing of a large number of radial grooves. We must 
therefore reject the defendant's démonstration that the dises cannot 
separate, as based upon assumptions not capable of vérification in 
practice. 

The actual photographs strongly corroborate our a priori conclu- 
sion that the dises do separate. For example, it is hard to see how one 
can account for such a picture as "I," exeept upon the theory that the 
diseharge is coming out of the upper right-hand half of the space be- 
tween two of the dises at any rate, perhaps more. If so, they hâve been 
separated at one side. It is true that from the photograph we must 
suppose that some of the opening must be clogged, because nowhere 
does an unbroken sheet of liquid issue; but, if we assume the width 
of the opening to be minute, there is no reason to deny the possibility 
that in parts of its area there may be clogs. "K" is another such pho- 
tograph ; though the crack has somewhat changed, "No. 4" is again a 
significant illustration. 

Nor do we find any trouble in accounting for the radial marks upon 
the flat surface of the dises, though it seems to us an exaggeratiôn to 
call them "scores." For a portion of the time, as we hâve seen, the 
dises are held tight, and the milk issues only from the grooves. Dur- 
ing that period the flat side of the dise is being "seored" by the liquid 
passing through the groove. Later, after some of the dises hâve open- 
ed, it does not by any means follow that some do not remain in con- 
tact and the "scoring" continues between them. Finally, as we hâve 
suggested, it seems possible, perhaps even probable, that, when the 
dises do separate, they do not float upon a film of liquid, but, on the 
contrary, that at least at one point remain in contact, minutely tilting as 
247 F.— 21 
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it were. Now, while it is true that, assuming them to separate at ail, 
there can theoretically remain only a single point of contact, yet over a 
large part of the area of each surface the séparation may not be 
enoiigh to allow the liquid to issue. Over that portion it will continue 
to leave through the grooves, and the "scoring" will continue there 
as well. There is, as we hâve seen, some évidence in the photographs 
for assuming that this may in effect be what happens at times. 

Furthermore, we hâve Hancock's testimony that the plain surface* 
of the dises show évidence of impurities caught between them ; testi- 
mony which, if true, indicates that they hâve been separated in opéra- 
tion. The defendant's explanation that thèse impurities may hâve ad- 
hered, after the dises hâve been freed and are being taken out, seems 
to us possible, but not so likely as that which accords with the assump- 
tion of séparation. While we are not inclined to press unduly upon 
Willman's answer to the twenty-ninth cross-interrogatory, it is per- 
haps fair in this connection to allude to it as a corroboration, if not 
inadvertent. We believe, therefore, that while the subject is not capa- 
ble of an absolute démonstration, the balance of the évidence makes 
enough in the plaintiff's favor to go beyond mère spéculation, and we 
conclude that the dises do open enough to allow the liquid to flow 
between their plain surfaces during the "normal" opération of the ma- 
chine. 

We hâve no hésitation in finding that, this fact proved, the defend- 
ant's machine infringes as it is actually used. Gaulin's disclosure had 
for its fundamental feature the yield of the two surfaces between 
which the liquid flowed. That yield was necessary because in practice 
it was not possible to insure that the cubic capacity of a rigid exit 
would be kept constant. In commercial practice the milk cannot be 
secured which is free enough from contamination for that. Hence, to 
maintain the necessary capacity of the exits, it was essential that there 
should be some accommodation for the inévitable clogs. Now, it 
may be possible to devise a machine in which a succession of exits 
may corne into opération so that as the earlier become clogged, more 
will be opened. A modification of Julien's machine may serve. If 
thèse were ail rigid, so that the liquid did not open each in some pro- 
portional relation to the pressures, Gaulin's disclosure would not per- 
haps be infringed. But so long as the organization of the machine al- 
lows for the necessary accommodation to increased pressures through 
the inhérent elasticity of the metals, it seems to us of no conséquence 
where that elasticity may be. The spindle is in that aspect in every 
sensé an équivalent of the spring, verbally under the claim, and func- 
tionally under the disclosure. 

Nor do we mean to pass vipon the question, hère académie as we 
view it, whether Gaulin's patent was, or was not, a "pioneer." It îs 
enough that bis claim singled out the yield of the surfaces of pressure 
and that the défendant cannot proceed without such a yield. Nor do 
we say whether Gaulin's invention depended more f undamentally upon 
the relations between the sectional area and the length of the exits. 
If the défendant were to make a machine in which in practice the dises 
did not separate, that question might arise ; we say nothing about the 
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possible interprétation of the claim'or its validity in that case. It is 
enough now to hold, as \ve do, that while the machine is put out in such 
form that it can, and indeed must, be operated to relieve the dise pres- 
sure by letting the dises separate, it infringes. The principle applies 
which was laid down by this court in Parsons Non-Skid Co., Ltd., 
V. Atlas Chain Ca, 198 Fed. 399, 117 C. C. A. 286, except that that 
case was much weaker than that at bar, because there the infringing 
use was only the optimum, while hère it is necessary to any commer- 
cial practice. Under such circumstances there can be no possible es- 
cape from infringement, unless the défendant can make the machine 
such that in practice the dises will not separate. This litigation would 
not détermine that such a machine would infringe. 

We do not think that anything in the prior art deserves extended 
considération. Ail of Julien's patents were clearly based upon fixed 
and unyielding orifices of discharge. The supposed action of Julien's 
piston to uncover the orifices in part is a mère gloss, and would not 
anticipate, event if the patent operated as supposed. 

Finally, it seems to us of no moment whether Gaulin understood 
the correct theory of homogenization, and what that theory may be, 
or whether Julien's machine could homogenize efïectively. 

The decree is affirmed, with costs. 



AUTO PNEUMATIC ACTION CO. v. KINDLER & COLLINS et al. 
(Circuit Court of Appeals, Second Circuit. Noveinber 13, 191T.) 

No. 29. 

1. Patents <S=>.328 — Validity and Infringement — Piano Player. 

The Danquard patent, No. 766,601, for a moclianlcal piano player con- 
taiiied within tlie piano case, was not auticipated iu the prior art and 
discloses patentable invention ; also held infringed. 

2. Patents (©=332 — Invention — Commerciaij Suocess as Evidence. 

While the niere success of an invention does not détermine its patent- 
abllity when It follo\v.s a long history of fallure, it puts upon one who 
challenges its originality the burden of showing that the success arose 
from some cause which had nothing to do with the difficulties of in- 
vention. 

3. Patents <g=3l68(l) — Construction — Arguments in Patent Office. 

Arguments made in the Patent Office by the appUcant to the examiner 
are not to be taken as a measure of bis patent, where not accompanied by 
any changes in the claims. 

4. Patents <S=109 — Validiit — -Amendment of Application. 

The rule that an applieant muist not introduce a new Invention by 
amendment does not forbid the Edding of new claims from which an 
élément of the original claims is omitted, even though it results in 
exj)ansion, when the whole disclosure readily suggests the change, and 
there are no interveniiig rights. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Auto Pneumatic Action Company against 
Kindler & Collins, the Claviola Company, the Superior Pneumatic Ac- 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tion Company, and the Needham • Piano Company. Decree for com- 
plainant, and défendants appeal. Affirmed. 

Thls is an appeal from a decree of the District Court for the Southern Dis- 
trict of New York (A. N. Hand, District Judge, preslding), holding valid 
and Infringed claims 26, 27, and 31 of patent 766,601 to T. Danquard, August 
2, 1904. The patent relates to mechanical players attached to pianos known 
as "pneumatie self-playlng instruments." Thèse are of two sorts — those which 
are embodied in the piano case and those ■whlcli form a separate unit, 
which Is wheeled back and forth from and to the piano board and plays di- 
rectly upon the keys. The patent in suit is of the flrat sort, and opérâtes, 
as ail of such kind do, by means of pneumatie bellows, the collapse of which 
under suction opérâtes a mechanism conneeted with some part of the piano 
action. The patent does not concern either the pneumatie bellows or the 
mode of their actuatlon through a tracker sheet. It touches rather the con- 
nection between the exhaust bellows and the piano action, and the intégration 
of ail the parts Into one unitary structure, which may be moved into and out 
of the piano case without any reorganization of Its parts. The important 
features of the invention consist of uprlght rods, ealled the "abstracts," 
which through the médiation of a pivoted pièce of wood, ealled the "striker," 
directly touch and move the "wippen" of the piano action when the bellows 
are coUapsed by a vacuum. When the mechanical attachment is not in 
opération, the piano action itself is quite as free as though the player were 
not attached, and the piano may be manually played without the slightest 
eflect upon its tone. 

An important feature of the invention is the structure of the "striker," 
which the patentée supposed he had much improved by making it résilient or 
cushioned. This feature of the patent, however, need not be considered lu 
détail, as the défendant did not copy It, but used a solid block or cap as a 
striker, without any resilience. A more detailed description of the patent ean 
oniy be obtained by an examination of the spécification. Sufflclent has beeu 
stated to show in gênerai the éléments upon which this case tums. The 
claims are as follows: 

"26. A manually and mechanically operative piano havlng grouped above 
the keyboard and in front of the piano action the folio wing devices: A wlnd 
chest, pneumatics operatively conneeted to said chest, a tracker and music 
sheet rolls, air conduits Connecting the tracker and pneumatics, abstracts, 
and pivoted vertically swlnging strikers, operating the piano action and actu- 
ated by the abstracts and arrangea above the level of the pneumatics; said 
grouped devices being adapted for removal together from the Instrument case. 

"27. A manually and mechanically operative piano having grouped above the 
keyboard and in front of the piano action the folio wing devices: A wlnd chesl, 
pneumatics operatively conneeted to said chest, a tracker and music sheet 
rolls, air conduits Connecting the tracker and pneumatics, abstracts operated 
by the pneumatics, pivoted vertically swlnging strikers operating the piano ac- 
tion and actuated by the abstracts and arranged above the level of the 
pneumatics, and adjustable stops regulating movement of the action by the 
pneumatics and strikers. 

"31. In a mechanical musical instrument, the combina tion with the action 
wippens 4> of a tracker 15, rolls J^, 16, adapted to carry a music sheet over 
the tracker, pneumatics 24, air conduits and valves Connecting the tracker 
and pneumatics, upwardly extending abstracts 2ô coupled to movable walls of 
the pneumatics, and pivoted strikers arranged above said pneumatics and 
adapted to be swung vertically by the abstracts agalnst the wippens 4 for 
operating the piano action; ail of said parts being arranged above the 
keyboard and in front of the piano action." 

The defendant's infringing player is of the same class as the patent lu 
suit, and indeed differentiates only in the character of the "striker." As 
appears in the claims, the "striker" of the patent Is pivoted to swing verti- 
cally, and this feature the défendant orlglnally adopted, but later, on con- 
sultation with its attorney, it varied its structure in this respect and sur- 
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rounded the npper end of tlie "abstract," wliich extended froin tlie bellows 
to tlie "wippen," by a guide, eonsisting of a fixed horizontal pièce of métal 
with a holo in it, tlirough whieh the "abstract" freely moved, but whicli lield 
it agalnst latéral displacement. On tlie top of the "abstract" the défendant 
fixed a solid block, whieh bore directly on the uuder side of the "wippen," 
substantially as the defendant's "striker" bore. 

The prior art, as has already been stated. had developed in two directions ; 
the earlier being toward cabinet players, whicli were wheeled to and fro and 
playcd directly upon the keyboard. ïhese were of many forms, which It is 
not necessary to consider, except to say that the nearest approach to the 
structure of the patent in suit is that contained in Courville, 755,364. The 
gênerai internai disposition of parts in this mechanical player was nearly 
identical witli that of the défendant. It operated by an exhaust which col- 
lapsed the several bellows, each oi)erating one "abstract," which ran from the 
lower end of the bellows and through a guide similar to the defendant's, and 
terminatcd in a block or "striker," whicii bore ou the lower side of a flnger 
lever ; itself actuatlng the keys. The défendant contends that it has donc 
nothing more than substitute witliin the piano case a smaller attachment 
built after the Unes of Courville, and this is substantially true. 

Of the mechanical iilano players in the second class, to which the patent 
belongs, the nearest anticipations are Brown, 581,-'Î90, Wright, 596,730, and 
Welin, 731,089. In Brown's action each bellows had a pin, or "ahstraet," ex- 
tending downward, and fastened to an angle lever, which was rigidly attach- 
ed either to the "abstract" of the manual action, or to the key lever Itself. 
The coUapse of the bellows raised this pin and imparted its motion to the 
"pin" or "abstract," which in.turn operated upon the "abstract" of the manual 
action. In Wright's patent the collapse of the bellows pulled up a down- 
wardly depending rod, whieh was caught under the loose side of a swinging 
lever. The free end of this lever bore upon the "abstract" of the action in 
a way not elearly shown in the patent. Yet the showing requires the assiimp- 
tion of some angle lever attaclied to the "abstract," similar to tliat of 
Brown's, else it is impossible to see how it could operate. In Welin's patent 
the motion was imparted to the "abstract" of the manual action through a 
lever, attached to it, against the free end of which an upward rod, actuated 
by the bellows, was pushed when the note was to be struck. It therefore re- 
quired some addition to the "abstract" of the manual action itself, just as 
(lid Brown and Wright. 

Those mechanical players which are not incorporated into the body of the 
piano, after a seasoii of some popularity bave disappeared from the market, 
and the only player which still remains is the plalntiff's. Brown's patent 
never went into much practical use, and has in any case now been displaced. 
Kone of the others succceded, bcing crowded out by the plaintiff's player, 
made substantially in accordance with the patent, with the possible variation 
of the elastic élément of the "striker." This meclianical player has been 
wldely gold and lias acquired substantial popularity. 

The apiilicant in his file wrapper originally incorporated, not only the 
spécification as now stated, but a mechanlsm for a folding pedal, which was 
afterwards divided out, and in this original application there was no claim 
of a sort similar to those now in suit. In ail the clainis an elastic "striker" 
was an élément, except in those covering the pedal. The spécification, more- 
over, at that time did not contain the followiiig passage, this being intro- 
(luccd some three months later, at a time when the claims were extended to 
include a combination lu which tliere were no elastic strikers (page 3, Unes 
83-99): "As regards relative arrangement of the pneumatics their abstracts, 
the pivoted strikers, the action wippens and the adjustable stops regulating 
moveraent of the action of the pneumatics and striker», it is immaterial 
whether the strikers be elastic or not. In other words, the strikers may be 
made without slot 35, giving them elasticity." 

Thomas A. Hill, of New York City, for appellants. 
Loui.s W. Southgate, of New York City, for appellee. 
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Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above), [1] The most important question in this case is the vaUdity 
of the patent as against the prior art. Concededly the best anticipa- 
tion is Brown's patent for a mechanical player contained within the 
case. Literally this does not corne within any of the claims, for the 
"strikers," though actuated by the "abstracts," as Danquard calls them, 
or the "pins, 19," as Brown speaks of them, are arranged below the 
lever of the bellows and not above. This prevents a literal anticipa- 
tion of claims 26 and 27, and similarly prevents anticipation of claim 
31, in which the "strikers" must operate against the "wippens" of the 
manual action. This might seem to be, especially as concerns claims 
26 and 27, a somewhat immaterial matter ; but when the structure is 
more carefully regarded the différence assumes much greater impor- 
tance. It is impossible to see — at least, no one has been able to devise 
it — how, if the "strikers" are below the level of the bellows, they can 
operate upon the manual action without some angle lever or its équiv- 
alent, attached either to the key lever or to the "abstract" of the man- 
ual action. If the "striker" were below the bellows, the bellows must 
be so far raised in the case as to put the trâcker roUs and the bellows 
themselves on top of the case, an unworkable arrangement. The same 
difficulty exists in the case of Wright, 596,730. Now it is true, re- 
specting Wright, tfiat figure 1 shows the swinging lever impinging di- 
rectly upon what the spécification called the "abstract," and it might 
be conceivable that the whole player was raised high enough, so that 
the end of the lever touched the under side of the "wippen" ; but noth- 
ing of the sort is suggested in the spécifications, and the same objec- 
tion would apply as we bave mentioned in the case of Brown, that to 
do so would raise the whole mehanical player above the top of the 
case. It is pretty safe, therefore, to suppose that, when Wright speaks 
of operating upon the "abstract," he necessarily présupposes some 
pièce, permanently attached to the "abstract" of the manual action, 
against which the free end of the lever will bear; the "abstract," be- 
ing itself a straight rod, could otherwise not be moved. 

Welin's patent, 713,089, is even more obviously subject to the same 
criticism, and it therefore appears that the art prior to Brown had not 
devised any internai mechanical player which operated directly upon 
the manual action without the addition o£ something permanently af- 
fixed to the "abstract." This was an obvions disadvantage, because, in 
a mechanism so fixed in form and so délicate in adjustment as a piano 
action, it was a matter of no small conséquence that it should be left 
without any added weight whatever. How far such weights as the 
angle levers of Brown and Wright and the movable levers of Wehr« 
actually affected the playing mechanism may perhaps be open to some 
question; but that it might be regarded by the owners of the piano 
themselves as a disadvantage, even though it could not be shown to be 
such, i>s quite obvions. Moreover, even if this were not the case, the 
adjustment of those levers was a complicated and laborious device. 
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It is true that it was conceded upon the trial that the Brown patent 
was removable as a whole from the piano instrument; but this does 
not touch the f act that the bracket or angle lever must be attached to 
each of the abstracts separately, even though the "pins, 19" might be 
removed from their connection without being separately disengaged, 
a question at least open to doubt. We think, theref ore, that within the 
division of the art to which this patent belongs the court below was 
right in saying that the invention was a new one. 

The défendant is correct in saying that it has done no more than 
adapt the patent of Courville, 755,764, so that it shall be contained 
within the case. Its argument is that in so doing it did no more than 
to reduce the size of Courville, and that a mère réduction of size can- 
not be the basis of a patent, any more than any other new use of Cour- 
ville's instrument can be deemed such. More could be said for this 
contention, were Courville adaptable as it stood by a mère réduction of 
size to a mechanical player contained in the case ; but in some détails 
at any rate this is not true. The finger levers, N ^, of Courville, op- 
erated upon the notes, while the defendant's "strikers" operate upon 
the "wippen." The finger levers had to be eliminated before Courville 
could be used, and such a mechanical change at least forbids the de- 
fendant's player from being considered literally as a new use of Cour- 
ville. The change, taken by itself, is undoubtedly a sniall one; but it 
requires a considération of how far one part of the art was at once 
readily transférable to th© other. 

Mechanical players had been in existence since 1880, the application 
date of Needham & Fowler's first patent, 238,145, and in their fîrst 
forms were permanently fixed within the instrument itself. This 
method continued for some time, but they required to be specially built 
into the pianos for the purpose, and the player might be thought to af- 
fect the action. It was concededly an advance to devise removable 
players, and, when the art attempted it, it created both the movable 
cabinets and the players within the case at about the same time, Parker 
& White, 592,641; Brown, 581,390. Yet the cabinet player was in 
every sensé less désirable than one contained in the case, and must be 
accepted as a concession to the difficulties of a removable case player, 
especially as it has disappeared in the face of Danquard's patent. We 
think it quite safe, therefore, to say that Courville was not obviously 
adaptable into a case player and that the subséquent attempt of the de- 
fendant to make it available as such depended upon suggestions which 
it obtained altogether from Uanquard. The history of the art forbids 
any ready assumption that the change was within the scope of an ordi- 
nary artisan before Danquard appeared. 

[2] It is true that there had been mechanical players, like Parker, 
560,303, and White and Parker, 573,427, which operated directly on 
the "wippens" ; but in ail of thèse the player had been built into the 
piano permanently, and, when removable players were first so built, 
thèse patents did not in fact suggest the first answers to the problem. 
As is common in such cases, the final solution appears to be very close 
to several of the earlier answers; but we think that the long interval 
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during which the need existed, and the success which the final step at 
once secured, justifies us in refusing to substitute our own ideas of a 
prier obviousness. We are well aware of the risk of assuming that 
the mère success of an invention détermines its patentabihty ; but, 
when it follows a long history of failure, we think it puts upon one 
who challenges its originality a duty of showing that the success arose 
from advertising, exploitation, or the removal of external commercial 
conditions, which had nothing to do with the difficulties of invention. 

The issue of inf ringement is verbal ; it turns upon whether the de- 
fendant uses a pivoted "striker." Literally it does not, and the issue 
becomes one of équivalents. The "striker" performs its duty only 
at its f ree or movable end. Under the impulse of the "abstract" this 
end is pushed up against the "wippen" and falls of its own weight 
when the "abstract" is released. The pivot is simply to keep the 
"striker" in its latéral position; the small arc through which its end 
moves being of no conséquence practically. A guide to keep the 
"striker" in its position precisely answers the purpose of the pivot, for 
it allows a free vertical motion of the operating end of the "striker," 
and at the same time keeps it from displacement as a whole. It would 
be, we think, a mère évasion of the claims to confine the patentée to 
the exact words which he used. 

[3] The défendant, however, insists that the distinction which the 
applicant made of Brown's patent to the examiner should estop him 
hère. It is true that on May 4, 1904, the applicant did distinguish 
Brown's "strikers," which turn only axially from his own pivoted ver- 
tically swinging "strikers" ; but we attach no significance to his action, 
for no change in the claims accompanied it. For whatever reason ît 
may hâve arisen, it is of course true that a patent, unlike other formai 
instruments of the sort, although it is the final embodiment of the pur- 
poses of the parties, is subject in its interprétation to the prior negoti- 
ations of the parties in a single instance. Whether or not this is legally 
an anomaly, so far as we know there is no décision which goes further 
than to hold that, where the applicant bas assented to changes in a 
claim upon a référence in the Patent Office, he may not, by subséquent 
construction, resort to the éléments which he has thus abandoned. We 
are far from being willing to establish a rule that arguments made in 
the Patent Office by the applicant to the examiner are to be taken as a 
measure of his patent. We read the claims as they are written, like the 
language of any other formai statement drawn up as the final mémorial 
of the parties' intentions, and we décline to consider what was said ar- 
guendo during the passage of the case through the Patent Office, or any 
other of the preliminary negotiations which the patent itself was in- 
tended to subsume. 

[4] Finally, the défendant insists that the applicant broadened the 
scope of his invention v/hen he added the passage heretofore quoted in 
the statement and added new claims for nonelastic "strikers." The 
rule that an applicant must not introduce a new invention cannot be 
applied with dialectical rigidity, or it would forbid any change in claims 
which introduced any new élément, for ail éléments of a claim are nec- 
essary parts of the invention. The case at bar is no différent from 
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Hobbs V. Beach, 180 U. S. 383, 395, 21 Sup. Ct. 409, 45 L. Ed. 586, 
where an entire élément was omitted in an amended daim, which had 
been inserted in the original. If the whole disclosure remains un- 
changed, and no intervening rights hâve arisen we do not eut so fine. 
It may be that the rule is no more than one of degree ; but we know 
of no cases which forbid the omission of éléments, even though they 
resuit in expansion, when the disclosure readily suggests the change. 
We think it no objection that the suggestion may arise from a further 
knowledge of the art which discloses that broader claims always were 
possible, so long as there are no intervening rights. In such cases the 
spécifications suggest the change, but the applicant's mistake upon 
what preceded him has deceived him. This he may correct, at least 
when the departure is not too wide. In the case at bar, the change was 
no more than to omit an improved form of the striker; the spécifica- 
tion readily suggested the inclusion of any form of striker. 
The decree is affirmed, with costs. 



VAN KANNEL REVOM'ING DOOR CO. v. LYON & HEALY. 

(Circuit Court of Appeals, Seventli Circuit. August 23, 1917.) 

No. 2442. 

Patents <@=3328 — Validitt and Inikingement. 

Ttie ■\'aii Kannel patent, No. 656,0C2, for a rc-volving door, claims 1, 2 
and 8, held valid and infringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Van Kannel Revolving Door Company against 
Lyon & Healy. Decree for défendant, and complainant appeals. Re- 
versed. 

ïlils appeal iiivolves the validity and alleged iufringenient of claims 1, 2, 
and S of jiatent (ir>6,(X)2 to Van Kannel, Augu.st 14, 190O, for imi)rovements 
in revolving doors. 

ïlie .scope of the invention is sufficiently stated in the following paragrapli 
from the spécification: 

"My invention consists of certain improvements in that class of revolving 
doors which hâve a séries of radiating wings rotating in a casing, the object 
of my présent invention heing to so constrnct the wings and casing of such a 
door that they will yield to the rush of a panic-stricken crowd, the end por- 
tions of the casing swinging outward and the wings of the door ail lieing 
pushed to the front, so as to provide a wide and unobstructed passage on 
each side of the center of the door structure." 

The claims hère in ([iiestiou hâve to do with the foldable wings of the re- 
volving door. They are: 

"1. The eomhination, in a revolving door, of a structure liaving wings mount- 
ed so as to be revoluble around a contrai axis in fixed radial relation thereto, 
said wings having also independent hinges so disposed that ail of the wings 
may be folded and lie side by side so as to project in one direction from the 
center. 

"2. The combination, in a revolving door, of a structure mounted so as to 
rotate about a central axis, a séries of wings mounted so as to swing inde- 

^=B|For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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pendently of tlielr Joint rotating movement about sald axis, and self-releaslng 
lockiiig devices, whereby sald wiugs are normally retained In flxed radial 
relation to sald central axis." 

"8. The comblnatlon, in a revolving door, of a center post, wlth radiating 
wlngs normally locked to said center post but mounted so that they wlU be 
automatlcally unlocked therefrom, and swung forwardly to project side by 
side when pressure Is exerted upon tbem in other tban a normal direction." 

By the decree of the District Court appellant's blU for injunction and 
accountlng was dlsmlssed for want of equlty. 

Titian W. Johnson, of Washington, D. C, and Wm. O. Belt, of 
Chicago, III., for appellant. 

James P. Helm, of Louisville, Ky., for appellee. 

Before ALSCHULER and EVANS, Circuit Judges, and CARPEN- 
TER, District Judge. 

ALSCHULER, Circuit Judge (af ter stating the f acts as above). The 
two questions involved are validity and infringement. 

As to validity we hâve carefully considered the various contentions 
of counsel in connection with the évidence bearing thereon, and, inde- 
pendently of the adjudications in other jurisdictions, we hâve reached 
the conclusion that the claims are valid. In view of the judicial litera- 
ture upon this very question already extant, to be found in the various 
opinions, it would serve no purpose to présent f urther discussion there- 
on. Suffice to say, we are in consonance with the views expressed by 
Judge Mayer of the New York District Court, whose opinion sustain- 
ing the validity of thèse claims is reported in 219 Fed. 741, 135 C. C. 
A. 439, Van Kannel Revolving Door Co. v. Revolving Door & Fixture 
Co., in connection with an afïîrming opinion of the Circuit Court of Ap- 
peals for the Second Circuit there reported. 

The validity of claims 2 and 8 was again involved and upheld in 
Louisville Trust Co. v. Van Kannel Revolving Door Co., 231 Fed. 166, 
145 C. C. A. 354 (6th C. C. A.) ; Van Kannel Revolving Door Co. v. 
Straus et al., 235 Fed. 135, 148 C. C. A. 629 (2d C. C. A.). And the 
validity of ail three of the claims was again sustained in the District 
Court of Kansas in the case of Van Kannel Revolving Door Co. v. 
Uhrich & Uhrich, 247 Fed. 44, decided June 8, 1916. 

Does appellee's structure inf ringe thèse claims ? It is a revolving door 
comprising a séries of wings mounted to radiate about a central axis in 
fixed relation to it. To this extent it responds to éléments in each of 
the three claims. 

Claim 1 sets forth, as a further élément, independent hinges on the 
wings, so disposed that the wings may ail be folded to lie side by side 
projecting in one direction from the center. In the structure which the 
spécification shows, this is of the piano hinge variety, a hinge extending 
the entire length of the wing. The wings of appellee's structure am 
also so mounted that they may ail be folded side by side to project in 
one direction from the center. The folding is not accomplished by 
means of the piano hinges which the patent structure shows, but by 
contrivances of a very différent sort. Suitably grooved plates are plac- 
ed in the ceiling and floor, and into thèse extend, from the wings, studs 
which operate as the pintles of the ordinary hinge. When the wings are 
being folded together they revolve on thèse studs, which at the sanie 
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time move in the grooves of the plates in such manner that ail the 
wings will side by side project in the same direction from the center. 
This plate and stiid device is ingénions, and possibly of distinctive mer- 
it, but, after ail, it constitutes in fact a hinge, which movably joins the 
wing to the center post, and by nieans of which the wings are niade to 
project side by side in the same direction as set forth in this claim. The 
daim does not specify a piano hinge or any other of many varieties of 
hinges, known or unknown. Appellee's is but another form of hinge 
serving the same purpose as the hinge of this claim, and together with 
the other éléments referred to the structure shows the entire combina- 
tion of that claim. 

Respecting the other claims, the main contention is that appellee's 
structure does not embody that élément in claim 2 there described as 
"self-releasing locking devices whereby said wings are normally re- 
tain ed in fixed radial relation to said central axis," and in claim 8 as 
"radiating wings normally locked to a center post but mounted so they 
will be automatically unlocked therefrom and swing forwardly to pro- 
ject side by side when pressure is exerted upon them in other than a 
normal direction." 

The structure which Van Kannel describes shows a séries of spring 
bolts holding the wings in their normal relation to the central axis, but 
so constructed and connected that in cases of panic and inrush of peo- 
ple into the door openings, whereby there is abnormal pressure against 
the wings, the bolts will through such pressure on the wings be released, 
and the wings thus unlocked, and by the pressure forced outwardly 
side by side, leaving the passageway f ree upon .both sides. 

In appellee's door the same thing occurs, save only that the unlocking 
device is operated for releasing and unlocking, not by pressure of the 
body immediately against any part of the wing itself as in Van Kannel, 
but by pressure against the hand rail which is attached to and extends 
across the wing, and, as the évidence shows, is attached to the wings 
in ail revolving doors, serving the purpose of protecting the glass in the 
wings, through being so placed that persons passing through would 
normally push against the rail in order to revolve the door. 

Appellee contends that, because the abnormal pressure necessary to 
unlock the wings of its door must be applied to the hand rail, this is 
not the automatic releasing and unlocking as contemplated in thèse 
claims whereby the releasing and unlocking pressure may be applied to 
any part of the wing. Evidently to emphasize the idea that appellee's 
door wings are manually and not automatically unlocked, there is a 
plate near each handrail bearing the words, "In case of panic push 
hère," as though in such case there was any reasonable likelihood that 
a panic-stricken crowd would read or give heed to such a notice. It is 
manifest that the utility of the unlocking device lies in the f acility of its 
action in case of a panic, and that, if its opération depended in any de- 
gree upon the reading and foUowing of directions for the manual op- 
ération of the safety device, disaster which would otherwise ensue, 
would in but few instances be averted. It seems plain to us that the re- 
liance for the opération of the device in time of need is not in the direc- 
tions appearing upon the plate, but in the fact that in such time of 
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panic persons crowding against the wings must inevitably press against 
the handrails and thereby release or unlock the fastening élément, per- 
mitting the wings to fold outward side by side and leaving open the 
passageways. Claims 2 and 8 do not specify upon what part of the 
wing the abnormal pressure shall be appUed to effect automatically the 
release or unlocking of the wings. It may be upon the handrail as well 
as upon the glass or frame of the wings. This opération of appellee's 
doors is "automatic" or "self-releasing" in the sensé that the language 
and intent of thèse claims import. We thus find that appellee's door 
embodies also the essential éléments of the combination stated in claims 
2 and 8. 

It is stated in appellant's brief, and not denied by appellee, that in the 
above-cited case which was decided in the District Court of Kansas the 
alleged infringing device is identical with the one hère in issue. The 
record does not show this, but it seems the défendants there were the 
same persons who constructed appellee's doors. 

Concluding as we do that claims 1, 2, and 8 are valid and hâve been 
infringed by appellee, the decree of the District Court must be reversed, 
with direction to enter a decree finding those claims valid and infringed 
by appellee, and directing an accounting. The patent having recently 
expired, no injunction will issue. Appellant is awarded costs. 



PETER HEIBEL & SONS PLANING MILL & MFG. CO. v. CORRUGATED 

PAPER PATENTS CO. 

(Circuit Court of Appeals, Eiglith Circuit. October 29, 1917.) 

No. 4683. 

Patents <@=532S — Invention— (Machine fob Makinq Corbucated Paper. 

The Langston patent, No. 878,403, for a machine for making double- 
faced corrugated paper, held vold for lack of invention, in view of the 
prior art. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Corrugated Paper Patents Company against the 
Peter Heibel & Sons Planing Mil! & Manufacturing Company, Decree 
for complainant, and défendant appeals. Reversed. 

Hans v. Briesen, of New York City, for appellant. 

Frederick R. Cornwall, of St. Louis, Mo., and Lawrence E. Sexton, 
of New York City (Frederick H. Bowersock, of Bridgeport, Conn., on 
the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is a suit by the Corrugated Paper Pat- 
ents Company against Peter Heibel & Sons Planing Mill & Manufac- 
turing Company for infringement of patent No. 878,403, February 4, 

(gsijFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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1908, to Langston, for improvements in machines for the manufacture 
of cellular board or double-faced corrugated paper. The plaintifï was 
given an interlocutory decree, and the défendant appealed. 

The patent in suit relates particularly to a method and apparatus for 
applying the second facing sheet to single-faced corrugated paper "and 
pasting the parts together under a résilient but uniform pressure and 
while heat is being applied thereto." The first five claims are involved. 
The claims are as f ollows : 

(1) "An apparatus of the character described, comprlsing a statlonary heat- 
er having a smooth surface, and means spaced therefrom and movable in re- 
lation tliereto for advanclng the paper and holding it in résilient engagement 
with sald heater." 

In claim 2 the movable means spaced from the smooth surface of the heater 
is described as a "pressure-applying mechanism." 

Claim 3 says the mechanism is movable substantially parallel to the surface 
of the heater. 

(4) "A machine for making double-faced corrugated paper, comprising means 
for drawlng a strip of single-faced corrugated paper and a strip of facing pa- 
per through the machine each under tension, means for applying paste to the 
crowns of tlie corrugations of the corrugated strip and then brlnging the fac- 
ing strip into contact therewlth, a statiouary heater in engagement with which 
the facing strip passes, and means traveling with sald corrugated strip for 
holding said fneing strip in engagement with said statlonary heater." 

(5) "A machine for maidng double-faced corrugated paper, comprising a sta- 
tlonary heater having a smooth surface, and an endless belt traveling adja- 
cent said surface and serving to advance the paper, and also to hold it in 
résilient engagement with said statlonary heater." 

It is stated in the spécifications that the first facing sheet is applied 
to the corrugated paper "in any suitable well-known manner," and that 
the essential portion of the invention claimed résides in the applying 
of the second facing sheet. It is said that the crowns of the corruga- 
tions are first treated with paste or other adhesive, the second facing 
sheet cornes adjacent the heated surface, while the heavy belt above 
«ngages the opposite facing sheet already in place, and holds the 
product with uniform pressure against the heated surface. The mov- 
ing belt aids in advancing the material, its freedom of movement be- 
tween the pulleys permits adjustment to any unevenness in the cor- 
rugations, and its weight is generally sufficient to provide the necessary 
pressure against the smooth heated surface, and aids in pasting and in 
expelling the moisture. 

Double-faced corrugated paper was made long before the Langston 
patent. There are from 100 to 150 différent machines used in the art, 
many of which were patented before Langston entered the field. The 
patent in suit and the prior art should therefore be carefully examined, 
to see whether he made such an advance as merits the dignity of inven- 
tion. There are some striking resemblances between the patent in suit 
and the French patent No. 362,835, April 14, 1906, to the Société 
Lacaux Frères. As with Langston, the Lacaux machine is for fixing 
a sheet of paper to corrugated pasteboard the opposite side of which 
bas already been so covered. The uncovered corrugations carry glue 
or paste and the second sheet is affixed from below. There is the same 
endless belt above, which accompanies the corrugated filler and the 
facing paper in the movement of pasting, upon which plaintifï relied 
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much at the hearing. The same resilieiicy in the belt and adjustability 
to unevenness in the product appears in Lacaux. The belt is described 
in the second claim of that patent as : 

"A heavy métal fabric, movable and endless, whose weight keeps the cor- 
nigated paper covered on one side pressed against the sheet of smooth paper 
serving to cover it." 

The différence between them is this : In Langston the sheet of paper 
to be pasted to the corrugated pasteboard above passes over the smooth 
heated surface of a stationary table, while in Lacaux the stationary 
table is not heated, but is covered vvith felt, over which moves a 
flexible metallic conveyor, which bas previously received its heat by 
cont&ct with a cylinder equipped with gas burners or other devices. 
Had Lacaux discarded their conveyor and cylinder, removed the felt 
from the table, and applied the heat directly to a table surface capable 
of receiving it, they would hâve anticipated Langston in ail features 
material hère. 

In patent No. 545,354, August 27, 1895, to Ferres, the material 
passes between two movable aprons or belts, the upper one of which 
rests upon and presses the facing paper to the corrugated pasteboard. 
It adds nothing to the function actually performed to describe the pres- 
sure as adjustable or résilient. The lower belt, on which the product 
rests and is carried, moves horizontally over a stationary métal plate 
which is heated by gas jets underneath and communicates the heat to 
the belt. The métal plate answers to Langston's table surface. By re- 
moving the lower belt and having the product move over a smooth 
stationary métal plate, Langston's machine would appear, except that 
in Ferres the second sheet of facing paper is put on from above, in- 
stead of from below. The upper apron or belt, which sags and rests 
upon the paper, is heated directly by burners. In mechanical arrange- 
ment and function there is little différence between the two devices. If 
Langston had preceded Ferres, and that is a test in such cases, it could 
hâve been said that the depending belt of the latter was the équivalent 
of Langston's, and that as to the lower members of the structures 
Ferres could not escape infringement by interposing his belt between 
the heated table surface and the pasteboard. 

The patent to Duerden, No. 620,756, March 7, 1899, discloses the 
idea of passing the corrugated pasteboard and facing papers between 
two surfaces to which heat is directly applied, and which hâve a bear- 
ing across the product. It is specified that endless bands may be used 
to facilitate the passage between the heaters. Similarly, in patent No. 
618,376, January 24, 1899, to Chapin, the corrugated pasteboard, al- 
ready faced on one side, and the facing paper for the other side, are 
passed between two heaters or steam boxes, arranged one above the 
other on a frame. The lower is fîxed, and présents a plain smooth 
upper surface. The upper one, with a like lower surface, may be 
raised or lowered as needed, but is not as automatically adjustable as 
the belts of Lacaux, Ferres, and Langston. Chapin's lower heater 
and Ferres' upper belt would substantially make Langston's device. 

In Ferres' patent, No. 746,807, January 15, 1903, the strip of single- 
faced corrugated paper, to which paste has been applied, and the strip 
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of plain facing paper to be affixed, are drawn between the smooth, 
higlaly polished surfaces of two heaters, one above the other. In ail 
essential particulars involved in this case, the two patents to Ferres of 
1895 and 1903 disclose the Langston machine. AU that was needed 
was to substitute the upper belt of the first patent for the upper heater 
of the second, and to reverse the relative positions of the single-faced 
corrugated board and the second facing strip. The doing of that was 
such an obvions expédient as not to involve invention. The product 
would then bave been drawn over a smooth, stationary, heated surface, 
and its movement aided by an endless, depending belt pressing re- 
siliently thereon. 

The plaintiff urges a decree rendered in its favor against the manu- 
facturer of defendant's machine, in the Southern District of New 
York. It is apparent f rom the opinions of that court that the présenta- 
tion of the case made to it by the parties was incomplète and frag- 
mentary. Anticipation was not pleaded as a défense, and the parties 
seemed for some reason to be content with disclosures of évidence nar- 
rowly and by piecemeal. The court was not advised of the extent and 
bearing of the prior art, such as appears in the record before us. 

The decree is reversed, and the cause is remanded, with direction to 
dismiss the pétition. 



AMERICAN CONE & WAFER CO. v. CONSOIJDATED WAFER CO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 55. 

Patents <S='202(1) — Assignments — "Imfrovements." 

The patentée of a device for baUing ice creaiU cônes made (roin batter 
asslgned the patent, tosetlier vvitli ail ri.tjhts and privilèges thereunder, 
as well as ail luiproveinents that might be made thereto or thereunder. 
Thereafter the patentée invented a uew device for baking ice cream 
cônes, wliioh, while bearing a resemblauce to the original, was of a radl- 
cally différent meelmnism. Ileld, that the assignment did not include 
the latter device, for an improvemeat, while it need not necessarily be 
a physieal addition to the machine, leaving ail its parts uncliauged, does 
not necessarily include ail changes which leave the chief features as be- 
fore, and hence, the latter device belng distinct from the former, It did not 
pass under the assignment. 

[Ed. Note. — Eor other définitions, see Words and Phrases, First and 
Second Séries, Improvement.] 

Appeal from the District Court of the United S'tates for the Eastern 
District of New York. 

Bill by the American Cône & Wafer Company against the Consoli- 
dated Wafer Company. From a decree dismissing the bill, complain- 
3sA appeals. Affirmed. 

The bill was to procure spécifie performance of a contract for the assign- 
ment of patent 1.122,913 issued to John P. Groset and asslgned by him to 
the défendant. The gist of the action lay in the words of au earller assign- 
ment from Groset to the plaintlff's predecessors in title of a patent, 1,010,610, 
issued to him before the patent now in suit. This assignment concluded with 
the following phrase after the description of the patent: "Together with ail 

•^saPor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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rlghts and privilèges thereunder, as well as ail improveuients that may be 
made thereto or thereunder." Several questions were litlgated at tbe hearing 
besides that upon which the case turned below and turns hère ; i. e., whether 
Groset's second patent falls wlthin the language just recited. They are 
net set forth hère. 

Botli patents were for machines to mold and bake ice creani cônes made from 
batter. No detalled description of the patents is intelligible without the 
accompanyiug drawings, especially as the second patent discloses an elaborate 
and complicated machine. A sliort description of each, ïull enough to make a 
discussion of the cause understandable, appears in the foUowing excerpts 
from tlie opinion below: "The machine of Groset's first patent shows a hori- 
zontally rotating carrier provided with radially extending cup-shaped holders 
and vertlcally swinglng pivoted arms carrylng the conieal tormers eo-operat- 
ing with the cup-shaped holders. Thèse cup-shaped holders are divided molds, 
and suitable mechanlsm is provided for opening the molds and for raising the 
conieal formers. When the molds hâve received a charge of batter, the 
swing] ug arnis carrying the formers drop down and form the batter into a 
hollow cône shape, after which the horizontal révolution of the table or 
carrier carries the closed molds and formers through a semicircular oven 
where the cone-shaped batter formations are subjected to heat for the purpose 
of cooking. * * * In the machine of the patent in suit, the divided molds 
and cone-shaped formers are carried by what might be termed a ferris wheel 
rotating, not in a horizontal, but in a vertical, lilane, and instead of passing 
through a circular oven each set of molds and formers is provided with in- 
dividual heating instrumentalities for the purpose of cooking the batter forni- 
ing the cône." 

James A. Watson, of Washington, D. C, and A. Parker Smith, of 
New York City, for appellant. 

Charles Dushkind, of New York City (T. Hart Anderson, of New 
York City, of counsel), for appellee. 

Before ROGERS and HOUGH, Circuit Jtidges, and LEARNED 
HAND, District Judge. 

EEARNED HAND, District Judge (after stating the facts as 
above). We think it clear that the purpose of the language used was 
not to subject every future cône baker which Groset might devise to 
the assignment; the improvements covered by the phrase were those 
to that machine, not to the art in gênerai. Every more efficient ma- 
chine would be an improvement "upon" it, in common speech, but not 
"to" it. We attach significance to the word "thereto", and we should 
attach an added significance as well to "thereunder," if we could find 
any meaning for it. As it is, it seems to us rather a bit of scrivener's 
verbiage. It is, of course, true that any improved cône baker might 
supersede that purchased by the plaintiff's predecessors, and would 
therefore defeat the grant. Perhaps it would hâve been légal to bind 
Groset to assigu any future machine against such a possibility; we 
need not pass upon that question. Ail we say is that, if the purpose is 
so broad, the language must not be so vague. Groset was free to make 
a new cône baker, which might successfully compete with the plaintifif, 
so long as it was not an improvement "to" the disclosure of his first 
patent. 

It must be confessed that there is still great latitude open ; we agrée 
with the plaintifl: that an "improvement" need not necessarily be a 
physical addition to the machine, leaving ail its parts unchanged. 
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Now, it is true that it might be hard, once some reorganization is ad- 
mitted as possible within the word "improvement," to draw a satis- 
factory définition dialectically between one improvement and another. 
But we are concerned with afi^airs, not logic, and we look to their cir- 
cumstances to understand what the parties meant. The necessities of 
the art fixed many of the éléments of a cône baker. It must be made 
to receive viscous batter in a thin layer between two conical surfaces, 
mold and cône former, of which one, and preferably both, mustbe kept 
hot. The batter might perhaps in theory be run between the faces oî 
fixed members, but the cône is extremely thin, and we think it apparent 
f rom common sensé that their separability when the batter was poured 
in was an essential part of any such machine. Thus we bave as inévi- 
table features separable conical members, movable to and from a bat- 
ter réservoir, and connected with, or movable to and from, a heating 
apparatus. 

There are, no doubt, points of resemblance between the two patents 
besides thèse ; in each the mould séparâtes to drop the baked cône and 
the movement of both members to and from the batter réservoir is 
circular, instead of being reciprocal as might perhaps bave been. Be- 
yond thèse we see no similar features, except those already mentioned, 
which seem to us inhérent in any machine of the kind. The heating 
System is radically différent ; the means to lift the cône former and the 
mechanism to divide the mold ; there is nothing else in the machine. 
That some of the features are the same is not we think enough ; it 
must appear that the old machine remains enough the same to préserve 
its identity. Under just what changes that identity woiild be lost, we 
cannot say and we need not. Any décision must appear arbitrary, 
where the test is the vague language of business, and not the précise 
terminology of logic. We must try rather to assume the posture of 
the parties at the time, and consider what most men would hâve 
thought such language covered. Their test would in some measure 
hâve certainly depended upon the extent of the change; they would 
hâve recognized that to recast the détails of the whole machine might 
make it a différent one, though some features remained in common. 
Perhaps we can do no more than to say that the extent of thèse chang- 
es in our judgment passes beyond the standard of identity which we 
think they would hâve accepted. 

If the test may be whether the new machine will read on the claims 
of the old, it does not trouble us. Two features of the claims are not 
realized ; i. e., that the mechanism to open the mold shall be at one 
side of the cône formers, and that the cône formers shall be pivoted. 
We agrée with Judge Veeder that the patent in suit présents too great 
a departure from the earlier disclosure to fall within the contract. 

Decree affirmed, with costs. 
247 F.— 22 
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DICKS PRESS GUARD MFG. GO. et al. v. AMERICAN HARDWARE CORP. 

(Circuit Court of xippeals, Second Circuit. Xovember 13, 1917.) 

No. 83. 

Patents cgï=328 — Validity asd Infringement — Safety Attaciiment tor 
Presses. 

Tlie Dicks patent, No. G18,0C5, for a safety attacliment for power 
presses, as llmited, if iiot wliollv auticipated l>y the Oppler German pat- 
ent. No. 58,289 of 1.SU0, held uot infringed. 

Appeal from the District Court of the United States for the District 
of Connecticut. 

Suit in equity by the Dicks Press Guard Manufacturing Company 
and others against the American Hardware Corporation. Decree for 
défendant, and complainants appeal. Affirmed. 

Albert F. Nathan, of New Yorl< City, for appellants. 
John, P. Bartiett, of New York City, for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge. This patent (now expired) was before us 
in Dicks, etc., Co. v. Bowen, 229 Fed. 573, 143 C. C. A. 611. The de- 
scription of the mechanism shown by the patentée as embodying his 
claims, there made by Lacombe, J., renders any further statement of 
the kind superfluous, and claim 1 is printed on page 574. 

The other daim now in suit (3) needs no separate or spécial treat- 
ment ; it mere]y states the combination of the first claim in greater dé- 
tail, and with some subdivision of cléments. The new questions hère 
raised are not only whether the device of the défendant herein in- 
fringes, but the more fundamental inquiry, whether the first (and more 
gênerai) claim of the patent is entitled to a range of équivalents broad 
enough to reach défendant, or is, indeed, valid at ail, in the light of 
prier art now for the first time in évidence. In the case cited, it was 
said that : 

"No such prier art [was] sliown as would require a strained construction to 
be given the claim iu order to save It." 

We hâve now before us German patents to Oppler, Nos. 55,311 and 
58,289 (1890), and to Hirschmann, No. 64,711 (1892). The earlier 
Oppler patent and that to Hirschmann display, the latter a positive 
stoppage or prévention of plunger descent by plugs or bolts which the 
workman must manually release before starting his machine, and the 
former an inclosure or délimitation of the working area under and 
around the plunger by a gâte or gâtes which the workman's hands 
must (in order to put the subject of work even near the die) advance 
or open against spring tension, until what is called a "support" is so 
placed as to prevent the descent of the plunger far enough to injure 
the hand not timely retracted, while hands quickly withdrawn let the 

^:s>Vot other cases see same topic & KBY-NUMBER ia ail Key-Numbered pigests & Indexes 
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gâtes and "supports" swing back to normal and out of the plunger's 
path. 

Whether thèse disclosures did not so limit the field of invention open 
to this patentée as to justify defendant's contention that it follows the 
prior art is a question that need not be considered, because we hold 
the second Oppler patent (58,289) conchisive against plaintiff. In this 
second application the German inventer shows the gâtes of his first 
patent, but dispenses with the integrally connected "supports" which 
positively halted the plunger, when the gâtes were opened to give ac- 
cess to the working area ; instead thereof he shows a treadle, which 
by simple mechanism closes the gâtes, sweeping before them the 
workman's hands. The same treadle, when sufficiently depressed, 
reaches and moves the lever that starts the plunger mechanism; but 
such contact cannot be made unless the downward motion of the 
treadle has completed closure of gâtes. Hands or other obstructions 
of gâtes stop treadle movement. 

We do not overlook the fact that Oppler's drawings are imperfect ; 
they show his gâtes swinging the wrong way. The mistake is one any 
mechanic could correct, and does not afïect the extent of his disclosure 
to the skilled man. Hère is every essential élément of the claims in 
suit: The plunger; the detector independent thereof, moving before 
the plunger begins its own effective movement ; and a stop mechanism 
controlled by the detector, preventing the effective movement of the 
plunger whenever the normal detector movement does not take place — 
i. e., whenever the detector detects anything in its path that does not 
get out of the way. 

But two différences can be pointed out: Oppler's detector does not 
"move toward the die," and it is horizontal, not perpendicular, in move- 
ment; that is to say, Oppler never starts his plunger if his detector 
fails to brush away offending hands, while this patentée does not start 
his plunger if his detector finds hands or the like under it. Such différ- 
ences are not substantial ; and it cannot be doubted that, broadly or 
literally read, the first claim in suit covers Oppler's second device; 
therefore, so read, it was anticipated by Oppler. 

The plaintiff's position is fairly stated by its expert witness, who 
said that : 

The "principal différence between tlie Oppler machine and that of the patent 
was that the safety device [of OpplerJ \\&s positively moved by the treadle, 
but thore was nothing in the machine i)reventing the application of the 
shop power to tlie punch ; there was no interférence with the starting of 
the punch by the sweeps" (i. e., gâtes). 

That nothing in the machine prevented Oppler's plunger or punch 
f rom descending is true ; but it is equahy true that the lever releasing 
the plunger could not operate, unless and until the normal movement 
of the safety device was completed. This is a control or prévention of 
the "effective movement of punch" by substantially the same means as 
those of the patent in suit. Further, the word "machine" should be 
taken to apply to the whole apparatus, not merely the punching mech- 
anism, Whether, with that more restricted interprétation mentioned 
by Lacombe, J., the daim can be "saved," need not be considered, since 



340 247 FEDERAL REPOETER 

the patent has expired. So far as this défendant is concerned, it is 
enough to say that nothing but the broadest range of équivalents can 
find infringement. 

As that cannot be accorded, the decree below is affirmed, with costs. 



EMBOSO SAI.KS CO. v. WOOD, NATHAN & VIRKUS CO. et al. 

(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 24. 

Patents <S=»328 — Invention — Process of Dkyino and Varnisiiino Peints. 

The Crump patents, No. 644,281, for a proce.ss of drying and varnishlng 

prints, and No. 644,282, for the product of such process, held void for 

lacli of patentable invention, in vlew of the Clark British patent, No. 

3,357, of 1807. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Emboso Sales Company against the Wood, 
Nathan & Virkus Company and Frederick A. Virkus. Decree for de- 
fendants, and complainant appeals. AfSrmed. 

Appeal by the plaintif!; from a decree deelarlng void for lack of invention 
two patents to Crump, Nos. 644,281 and 644,282, for process and product, re- 
spectively, of the following invention: The patentée described a method of 
printing upon paper, fabric, or other absorbent surface a design or text with 
siKe, ink, or color. While stlll wet, a dry powder resln was sprinkled on, 
which adhered to the wet size. The powder not adhering was then shaken 
ofC, and the surface heated till the partieles of resin fused. The resuit, when 
it cooled, was "a crust or veneer of varnishlng matcrial." 

In 1867 one Clark obtained a British patent, 3,357 of that year, describlng 
a similar process applicable to fabrlcs. He spread powdered resin or sealing 
wax on a table, laid upon it the fabric, and presscd the pattern through the 
meshes of the fabric from behlnd, so that the resin adliered on those parts 
where the size came through. When dry, he then heated the fabric till the 
resin became fixed and assumed a brllliant colored effect. 

In 1832 one Breeze took ont another British patent. No. 1,714 of that year, 
for etching upon métal or glass. One of bis methods was to niake his pattern 
upon paper by printing in ink, covering the ink with powdered resin, and 
heating the corabination to form a varnish on the paper. The design so made 
was then transferred to the métal, which might then be etched. It was proved 
that transfer paper to be successful must be nonabsorbent. The patents In 
suit were granted on February 27, 1000, and did not come Into use till 1911 
when one Westlake, who had discovered a similar System, which he used for 
an imitation of embossed printing, learned that they stood in the way of his 
getting a patent. He then bought the patents and organized the plaintifE in 
1914. Westlake's process has had wide sale, but involves the use of a secret 
gum or resin. How far thls has contributed to the success of the later use 
«f the process does not appear. 

Alexander & Dowell, of Washington, D. C, and John H. Hazeltoti, 
of New York City (Arthur E. Dowell, of Washington, D. C, of coun- 
sel), for appellant. 

Louis W. Southgate, of New York City, for respondents. 

<g;=5For other cases see same topic & KBY-NUMBBIl in ail Key-Numbered Dlgests & Indexes 
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Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as, 
above). The best référence appears to us to be Clark's British patent, 
in which, although the size or mordant is put through the fabric from 
behind, it adhères to the resin which hes upon the table. The resuit 
when this is heated is to form a crust or varnish, which Clark properly 
describes as "a brilliant colored effect." As the patent in suit was 
by its définition applicable to a fabric as well as to any other absorbent 
material, it is difficult to see how Clark's product was not, at least 
qua fabric, a précise anticipation of the product patent, and we so dé- 
cide it to bave been. 

As to the process patent, it is, of course, obvious that Clark's patent 
was not a complète anticipation, just as Judge Augustus N. Hand 
found, yet we think that it was too close for patentable distinction. 
The différences are that Crump impressed the size or ink of the pattern 
on the face of the paper or other absorbent surface, and then sprinkled 
the resin over that, while Clark pressed the size through the fabric, 
so that it would combine with the resin beneath. We see nothing 
inventive in the détails of either process, once one bas grasped the 
central idea of making the resin stick to the size, which in turn bas 
been imposed upon the absorbent material, and then f using them both 
together into "a crust or veneer." Clark, it is true, used a fabric; but 
Crump specified fabric among bis absorbent surfaces, and paper would 
be only another use, the necessary modifications for which would at 
once occur to any one. Moreover, Clark at least gives an indication 
in his patent that be himself had the very détails of the process in 
mind, which diflferentiates from Crump, though perhaps the passage 
is not clear enough to constitute an anticipation if it stood alone. The 
language is as f ollows : 

"I may also employ transparent wax in grains, which I sprlnUle or other- 
wise apply on the fabric to be oniameuted ; thèse grains or powder are then 
melted by the application of heat and form a transparent bead." 

It seems hardly possible to interpret this in any other way than as a 
process by which wax is put on the front of the fabric after the size 
has been put on. We may agrée that the size is put through from the 
rear ; but surely, if the resin or wax is sprinkled on, it would immedi- 
ately suggest the possibility that the size should be put upon the front, 
instead of behind. 

Breeze's British patent seems to us further removed from Crump 
than Clark's. It is true that, if the process takes place by means of a 
transfer sheet, there is a stage at which, were the transfer upon ab- 
sorbent paper, the product and the process would be reproduced. 
In fact, however, absorbent paper would not serve, and we should hesi- 
tate to hold that it was legitimate to eut in half a completed process 
designed to reach one resuit and take it as a complète anticipation of a 
process aimed at a différent one. Yet the intermediate product was 
closely approached by steps substantially the same as that of Crump's 
process, and it seems hard to say that, if any one had wanted to make 
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hard and varnished letters, he would hâve had the least difficulty in 
doing it with Breeze before him. That question, however, we pass. 

As in ail such cases we should hesitate easily to conclnde that even 
the variations between Crump and Clark, to say nothing of those be- 
tween Crump and Breeze, could not constitute invention, if the art 
presented an instance of many prior efforts followed by success in 
the differentiating steps. Hère there is nothing of the sort. Crump's 
patent, which did not at ail suggest the use of his process for emboss- 
ing, had lain quite unused for nearly ail of its term, and came to any 
récognition whatever only when the plaintiff found it across the: 
path of its own putative invention. It had not been of any use what- 
ever, and it is open to question whether the extent of its exploitation 
during the years just before its expiration was not due to the secret 
gum which Westlake invented. It seems to us that we should attribute 
originality rather to Westlake in the discovery, if not of his gum, then 
of the new use to which Crump's process could be put for the imitation 
of die embossing by this cheap and easy substitute. That may indeed 
hâve been an inventive idea, but it could not be patented, and in 
any case Crump had nothing to do with it. 

We agrée with the District Court that the patent is void, and the 
decree is affirmed, with costs. 



H. D. SMITH & CO. V. SOUTHINGTON MFG. CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 38. 

1. Patents ®=>28,?(1) — Suit fob Infrinqement — Défenses — Esto-ppel. 

A coiitract by wliich ii défendant bas estopped itself from denying 
the validity of a patent does not precliide it from denying a charge of 
infringement, and in support of such défense it may refer to the prlor 
art and to the file wrapper. 

2. Patents <S=»328 — Infringement — Sckewdriver. 

The Ward patent, No. 737,179, for a screwdrlver, construed, and hel4 
infringed. 

Appeal from the District Court of the United States for the District 
of Connecticut. 

Suit in equity by H. D. Smith & Co. against the Southington Manu- 
facturing Company. Decree for défendant, and complainants appeal. 
Reversed. 

For opinion below, see 235 Fed. 160. 

Archibald Cox, of New York City, and Henry E. Rockwell, of New 
Haven, Conn., for appellants. 
George D. Seymour, of New Haven, Conn., for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

(g^^For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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WARD, Circuit Judji^e. This is a suit in equity for infringement of 
letters patent No. 737,179, for screwdrivers. There are but two claims, 
which read: 

"1. As a new article of manufacture, the herein described screwdriver, con- 
sistlng of tlie blarle, the round shank, conoidal bolster, handle web, and butt, 
ail fornied in one pièce, and the handle scales secured to the said handle 
web; the handle portion heini; elliptical in cross-section for the most part, 
but graduai 1 y morsing with the conoidal liolster by a gentle taper into the 
circular toolshank, thus providing for a flrni grasp, while facilitating a nice 
control by pressure of the flnger and thumb upon the shank of the tool. 

"(2) As a new article of manufacture, the herein described screwdriver, con- 
sisting of the blade, the round shank, conoidal bolster, handle web, and butt. 
ail formed in one pièce of drop-forgéd métal shaped os described; the handle 
portion being elliptical in cross-section for the most part, but gradually merg- 
ing with the conoidal bolster by a gentle taper into the circular tool shank, 
thus providing for a firm grasp, while facilitating a nice control by pressure 
of the finger and tnnnib upon the shank of the tool." 

[1] The défendant in 1912 made screwdrivers exactly like the com- 
plainant's, and as the resuit of a notice to desist entered into a written 
agreement which contained the f ollowing article : 

".3. The parties of the second part further agrée to respect the validity of 
said letters patent No. 7;-)7,170, and to hereafter avoid any and ail Infringe- 
ment, directly and indirectly, thereof, either by the manufacture of screw- 
drivers of the forms particularly eomplained of by the party of the first part 
and sold by the parties of the second part to the party of the flrst part or 
otherwise." 

This covenant compels the défendant to admit in this case the 
validity of the patent and that the screwdrivers made by it before the 
settlement were inf ringements ; but it may show, if it can, that the 
screwdrivers now made by it are not infringements, and for that pur- 
pose may refer to the prior art and to the file wrapper. American Spe- 
cialty Co. v. New England Enameling Co., 176 Fed. 557, 100 C. C. A. 
193. 

[2] The patented screwdriver consists of an intégral solid drop- 
forging, beginning at the top with an oval butt having a flat hammer 
face, and continuing into a flat handle web, into which scales of an 
elliptical shape gradually decreasing in width are riveted, continuing 
into a conical (incorrectly called conoidal in the patent) tapering bol- 
ster, continuing into a round shaft, ending up in the flat blade. There 
w^as nothing in the prior art like the combination of the article. It was 
very useful and a considérable demand has arisen for it. The screw- 
drivers eomplained of are intégral drop-castings with wooden scale 
handles, exactly like the complainant's, except in one particular, viz. a 
projecting bead or collar at the junction of the conical bolster with the 
round shank. This is said to strengthen the tool, and also to prevent 
the hand f rom slipping down upon the shank. 

The District Judge regarded the exclusive patentable feature of the 
complainant's screwdriver to be the conical bolster tapering gently into 
the round shaft, and he held that the défendant did not infringe, be- 
cause it put a projecting bead at this point. Assuming the construction 
of the claims to be correct, we think the defendant's screwdriver does 
infringe the complainant's patent, because it has the tapering conical 
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bolster merging into the circular shank. It avoids Ihe abrupt break or 
shoulder between the handle and shank common in previous screw- 
drivers, for which the patentée substituted the tapering conical bolster. 
The bead, if it is not a mère évasion and has any utiHty, which we very 
much doubt, is an addition which does not prevent infringement. 
Decree reversed. 



VAN KANNEL REVOLVING DOOR CO. v. UHRICH et al. 

(District Court, D. Kansas, Third Division. Juue 8, 1916.) 

No. 37-N. 

1. Patents i®=»301(4) — Suit fob I.nfrinqement — Relief — Discontinuancb 

of infbingembnt befobe suit. 

That défendant in an infringement suit liad ceased malîiiig tlie alleged 
infringiug déviées betore the suit was brought does not deprive the 
court of jurisdiction to grant injuuctive relief and accouutlng if in- 
fringement is found. 

2. Patents <S=3328 — Validiiy and Ixfringemeni" — Revolving Door. 

The Van Kannel patent, No. 656,002, for a revolving door, claims 1, 2, 
and 8, held valid on ijrior adjudications, and infringed by structures in 
which mechanically équivalent parts were substituted for some of those 
of the patent. 

3. Patents <ê=3328 — Validity — Revolving Door. 

The Van Kannel patent. No. 836,843, for a revolving door, claim 3, 
held vold for lack of invention, in view of the prior patent. No. 656,062, 
to the same inventor. 

In Equity. Suit by the Van Kannel Revolving Door Company 
against Oscar W. Uhrich and Burns H. Uhrich, doing business as the 
Atchison Revolving Door Company. Decree for complainant in part, 
and for défendants in part. 

Appeal dismissed, 245 Fed. 991, C. C. A. . 

Titian W. Johnson, of Washington, D. C, for plaintiff. 
Helm & Helm, of Louisville, Ky., for défendants. 

POLLOCK, District Judge. This is a suit to restrain infringement 
of letters patent No. 656,062, granted T. Van Kannel, August 14, 
1900, and also letters patent No. 836,843, granted same person, Novem- 
ber 27, 1906, covering methods of construction of coUapsible revolving 
doors. 

[1] As to the alleged infringing devices heretofore manufactured 
by défendants and designated as plaintiff's Exhibits A, B, and C, 
défendants disclaim they were making the same at the date this suit 
was instituted; hence said structures need not hère be further con- 
sidered, except it may be said such disclaimer, it is thought, will pre- 
vent neither the granting of the injunctive relief prayed by plaintifï 
nor the recovery on an accounting against défendants if one be order- 
ed. Deere & Webber Co. v. Dowagiac Mfg. Co., 153 Fed. 177, 82 
C. C. A. 351, and cases cited. 

This narrows the contested matters necessary to be investigated to 
the single question whether the revolving doors manufactured by 

ig=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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défendants designated in the record as plaintiff's Exhibits D and E 
infringed upon rights granted to plaintiff as assignée of the above 
numbered patents. 

Again, as shown by the record, it is only claims Nos. 1, 2, and 8 of 
patent No. 656,062, and claim 3 of patent No. 836,843 on which plain- 
tifif relies. 

[2] While by way of défense both the validity of the above-men- 
tioned claims of plaintiff's patents and the alleged infringement by 
défendants is denied, yet the validity of claims 1, 2, and 8 of plaintiff's 
patent No. 656,062 bave been so often placed in issue and upheld by 
the courts as to render further dispute stale and unprofitable, as will 
be seen by référence to the following cases: Van Kannel Revolving 
Door Company v. Nathan Strauss et al., 235 Fed. 135, 148 C. C. A. 629, 
Second Circuit; Louisville Trust Co. v. Van Kannel Door Co., 231 Fed. 
166, 145 C. C. A. 354, Sixth Circuit, decided March 1, 1916; Van 
Kannel Revolving Door Co. v. Revolving Door & Fixture Co., Sec- 
ond Circuit, 219 Fed. 741, 135 C. C. A. 439. Thèse claims read, as 
follows : 

"(1) The combination In a revolving door, of a structure having wings 
inounted so as to be revoluble around a central axis in flxed radial relation 
thereto, said wings having also independent hinges so disposed that ail of the 
wings may be folded and lie side by side so as to project in one direction from 
the center. 

"(2) ïhe combination in a revolving door of a structure niounted so as to 
rotate about a central axis, a séries ot wings mounted so as to swing inde- 
pendently of their joint rotating niovement about said axis, and self-releasing 
locking déviées, whereby said wings are normally retalned in flxed radial 
relation to said central axis. 

"(8) The combination in a revolving door, of a center post, with radiating 
wings normally locked to said center post, but mounted so that they will be 
automatlcally unlocked therefroni and swiuig forwardly to pro.1ect side by 
side wben pressure is exerted upon them in other than a normal direction." 

As under the adjudicated cases the validity of the foregoing claims 
must be upheld and as in their nature they are combination claims, 
they must be held to cover not alone the précise form of construction 
thereîn contemplated, but also ail mechanical devices and équivalents 
substituted by défendants in construction. Machine Co. v. Murphy, 
95 U. S. 120, 24 L. Ed. 935; Paper Bag Patent Case, 210 U. S. 415, 
28 Sup. Ct. 748, 52 L. Ed. 1122; United States v. Anciens Estabhs- 
sent, 224 U. S. 328, 32 Sup. Ct. 479, 56 L. Ed. 778. 

A comparison of the doors manufactured by défendants at the time 
this suit was instituted with the above-quoted claims of plaintift"s 
patent No. 656,062 renders it entirely clear from the proofs, while 
there appear certain différences in form and shape of parts employed, 
yet it may not be doubted such dift'erences constitute mère mechanical 
équivalents designed to accomplish the same resuit in method of opéra- 
tion and purpose to be accomplished. It follows said claims of plain- 
tiff's patent must be held to be infringed by défendants' structure man- 
ufactured at the date of the institution of this suit. 

[3] Again, while I do not find the validity of claim No. 3 of plain- 
tiff's patent No. 836,843 covering the method of hinging the door to 
hâve been passed upon and determined by any court to which it bas been 
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submitted, a comparison of the peculiar hinging device employed by 
défendants in their structure now under considération is covered by 
said claim if valid. Hence the only remaining question to be consid- 
ered concerns itself with the validity of said claim. This claim reads, 
as follows: 

"(3) A revolving door having a sultable casing, a spindle centered thereiu 
with hanger-disiks near its opposite ends, and a séries of wings luiviiig ful- 
crum-pins movable upon such fulcrum-disks for folding ail of the wiugs 
together upon one side of the spindle." 

Claims 1, 2, and 13 of this patent were held void by the Circuit 
Court of Appeals for the Second Circuit in Van Kannel Revolving 
Door Co. V. Revolving Door & Fixture Co., 219 Fed. 741, 135 C. C. A. 
439, and claims 1 and 2 of said patent by the Circuit Court of Appeals 
for the Sixth Circuit in Louisville Trust Company v. Van Kannel 
Revolving Door Company, supra. 

The invalidity of the claims of patent No. 836,843 which hâve been 
heretofore adjudged by the courts is predicated largely upon the broad 
gênerai claims of the prior Van Kannel patent No. 656,062. From a 
reading and considération of the claims of patent No. 656,062, I am 
persuaded there is nothing in principle new in claim No. 3 of patent 
836,843, not covered by the several correlated claims of patent No. 
656,062. It follows, for like reason given in the above-cited cases, 
said claim must be held invalid. 

It follows a decree must enter adjudging défendant guilty of in- 
fringing claims numbered 1, 2 and 8 of plaintitï's patent No. 656,062, 
and for an accounting, and injunctive relief restrainlng further in- 
fringement of plaintitï's rights secured by said claims. The relief 
prayed as to claims of patent No. 836,843 is denied, 

It is so ordered. 



HINMAN et al. v. STAROH BROS. CO. 

(District Court, W. D. Wisconsin. Noveinber 9, 1917.) 

No. 45. 

1. Patents <S=>328 — Validity and Infeingement — Milkinq Machine. 

The Hinman & Hinman reissue patent. No. 13,876 (original No. 1,097,- 
803), for a milking machine, was not anticipated, and Is uot Invalid for 
abaudonmeut of the invention. Claims 11, 12, 10, and 17 also held within 
the seope of the invention and infringed. 

2. Patents <©=174 — Validity of Claims — Scope of Invention. 

The rule that a claim which is broader than the described invention 
is void is not applicable in its full fortu, where the patent is for an im- 
provement on tlie device of an earller patent to the same patentée, which 
broadly describes the invention. 

In Equity. Suit by Arthur V. Hinman and others against the Starch 
Bros. Company. On final hearing. Decree for complainants. 

Bagley & Reed, of Madison, Wis., Howard P. Denison and E. A. 
Thompson, both of Syracuse, N. Y., and R. H. Woolver, of Oneida, 
N. Y., for plaintiiïs. 

Fred Gerlach, of Chicago, 111., for défendant. 

©saFof other cases aee same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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SANBORN, District Judge. Infringement suit on reissue No. 13,- 
876, Feb. 9, 1915 (original No. 1,097,803, May 26, 1914). The reissue 
patent was sustained by Judge Ray, of the Northern district of New 
York, in Hinman v. Visible Milker Co. (D. C.) 231 Fed. 174, affirmed 
239 Fed. 896, 153 C. C. A. 24, in which a de vice similar in some re- 
spects to that of défendant hère was held an infringement. Judge 
Geiger, of the Eastern district of Wisconsin, has also issued an injunc- 
tion upon a device made by défendant hère, similar to the one in suit. 

[1] The patent in suit is an improvement on the Hinman patent, 
No. 907,236, of which 2,000 were sold from 1908 to 1912. This was 
replaced by the type of the reissue, of which 25,000 hâve been sold 
since 1912. The suction chamber in question is fully described by 
Judge Ray in the first case cited, and it is not necessary to repeat the 
description hère. The validity of the reissue as a whole is clear, as 
was held by the New York cases. 

I do not think that plaintiffs abandoned any part of their real inven- 
tion, either in their original or reissue application, and that therefore 
Melber v. School District, 243 Fed. 196, is inapplicable. I find from 
the évidence that the Hinman invention was reduced to practice Sep- 
tember 5, 1907, long before the Peik & Lehman patent, No. 995,804, 
dated June 20, 1911. The latter, therefore, is not available as an antic- 
ipation of any part of the Hinman invention. Plaintiiïs did not actu- 
ally abandon the discovery reduced to practice September 5, 1907, 
when Exhibit 28 was shown to the witness Stringer, and the same is 
not to be held an abandoned experiment. 

This leaves the question of infringement, involving also the validity 
of the particular claims sued on. Défendant manufactures a milk 
chamber having some of the features of the Hinman reissue, and 
which is also somewhat différent from the visible milker device before 
Judge Ray. The four claims in suit contain the following éléments 
only: (1) A milk chamber having a valveless inlet; (2) an air ex- 
haust connection ; (3) an air-tight exit for the removal of milk from 
the chamber, closed by gravity and by the vacuum, and which is sup- 
ported by means outside the chamber. Ail thèse éléments are found in 
defendant's two forms of milk chamber put in évidence by plaintiff as 
Exhibits 3 and 8. The milk inlet of Exhibit 8 has a valve, it is true ; 
but a hole is bored through the valve, so the effect is substantially the 
same as if the inlet was open, as in Exhibit 3. Infringement is there- 
fore clear, if the four claims in suit, being 11, 12, 16, and 17, are with- 
in the scope of the invention, and are valid claims. 

The question was raised on the trial whether claims in suit were not 
so broad as to be unauthorized by the spécification, as well as by the 
prior art, and the Peik & Lehman patent was particularly relied on by 
défendant. But, as plaintiff has clearly shown the date of invention 
to be prior to Peik & Lehman, that disclosure is not material. Aside 
from Peik & Lehman, there is only one other earlier patent whose exit 
valve is hung outside the milk chamber, and that is Colvin, No. 28,351 ; 
but this has valved milk inlets, so the disclosure may be disregarded. 
No prior art, therefore, interfères with the validity of the four claims 
in suit. 
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[2] Regarding the scope of the Hinman invention, the question is 
whether the four claims in question are warrantée! by the true purpose 
and spirit of the invention. "Any claim which is broader than the 
described invention is void." State Bank of Chicago v. Hillman, 180 
Fed. 732, 104 C. C. A. 98. The same rule was applied in Burroughs 

Adding Machine Co.v. Felt & Tarrant Mfg. Co., 243 Fed. 869, C. 

C. A. . As the Hinman patent is for improvements on their earlier 

invention, No. 907,236, of 1908, the rule of thèse décisions is not so 
pertinent as it would be in respect to the original one, although the 
Felt patent in the Burroughs Case was for an improvement. In the 
first Hinman patent the statement of the object of the invention is quite 
gênerai, admitting of a great latitude of claims, so long as the type of 
a milk chamber device was not departed from. In the improvement 
spécification the following objects are stated: 

"This invention relates to improvements in vncuum cow-milking machines 
of tlie valved milk clianiTjer type; its object belng to iniprove and simpllfy 
their construction and to provide an exceedlngly simple, readlly operated, 
eusily cleaned, noiseless, and highly efficient apparatus of that class for mllk- 
ing one cow, or a number of cows simultaneously. At présent In machines 
of this type tliere is no vs^ay of automatically controUing the vacuum, so that 
with each pulsation of the piston of the air pump the entlre contents of the 
wUk ehamljer are euiptied ; and there is no way to prevent the milk from 
enterlng at some point the center of the milk chamber during the milklng 
stroke of the pump, and no way of preventing a portion of the milk belng 
drawn from the milk chamber Into the flexible tube connected with the 
pump, and even Into the pump itself. Our invention is mainly deslgned to 
overcome thèse defects, by providlng an improved and simpler apparatus and 
accessories." 

It will be seen from the quotation that the objects of the improve- 
ment are varied, and that the claims in question, while they do not 
cover the tangential and two-part features, are still addressed to im- 
proving the device along the Unes stated in the description, so that the 
rule of the décisions referred to is not clearly applicable. The pre- 
sumption is that the claims are valid, and is not so clearly overcome as 
to make the rule applicable. 

A decree should be entered for complainants, finding infringement in 
making and selling Exhibits 3 and 8, and équivalent devices, and for 
an injunction and accounting, with costs. 



THE 6 S. 

(District Court, S. D. New York. May 28, 1917.) 

1. Navigable Wateks (g=32C(i4) — Illégal Dumping — Liiîel — Maintenance. 
Under Act June 29, 1888, c. 496, 25 Stat. 209 (Comp. St. 1916, § 993.'i 
et seq.), relating to Illégal dumping in New York Ilarbor, and which in 
section 4 (section 9937) déclares that any bout or vessel used or employed 
in violatlng any provisions of the act shall l>e liable to the pecunlary 
penalties Imposed, and may be proceeded against summarily by way of 
llbel in any District Court, the libel provided for may be malntained, in 
view of the use of the word "summarily," wlthout any preceding crimlnaL 
prosecution fixing liabllity ; this beîng true despite the ordinary rule that 
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a civil action for penalties, which is In the form of an action for debt, 
the qui tam action at comnion law, lies only when the penalty Is flxed 
in amount. 

2. Navigable Waters <S=>3 — Harbors — ^Illegal Dumping — Statute — "Sec- 
tion." 

Act June 29, 1888, déclares that the placlng, dischavging, or depositlng 
by any process or In any niaimer of refuse, dirt, einrters, dred^ing, mud, 
etc., or any other matter, other tlian that flowiug froni strcet sewers and 
passing therefrom in a llquld t'orra into the tidal waters in the harbor of 
New York, is forbldden, and that every person wlio shall aid, abet, author- 
ixe, or instigate a violation of tins section shall be punished by fine or 
iniprisonment, or both ; such Une to be not less tb!vu $2,50 nor more than 
,f;2,fi00. Act Aug. l.S, ISOl. c. 2!)!». § :î, 2.S Stat. :«iO ((^(jnip. St. lOlC, § O».'»), 
amending section 3 of Act .Tmie 20. 1888, and providing penalties for cer- 
tain enurnenited offenses, déclares in the Inst paragrapli of that section 
that any person violating the provisions of the section shall be liable to 
a fine of not more than ."S.jOO nor less than .flOO. IJeld, that the word 
"section" vras used in the last paragraidi synonymously witli "paragraph," 
and did not reduce the minimum penalty for illégal dunii)ing in violation 
of Act June 29, 1888, to $100. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second .Séries, Section.] 

In Admiralty. Libel against the tug Léonard Richards and the scow 
6 S for illégal dumping in New York Harbor. Dismissed upon trial 
as to the tug. Decree on libel for minimum penalty. 

This is a libel in rem against the tug Léonard Richards, dismissed 
upon the trial, and the scow 6 S, for illégal dumping in New York 
Harbor under Act June 29, 1888, as amended by Act Aug. 18, 1894. 
The fact of dumping within the limits of the harbor is admitted, but 
the claimant relies upon two points : First, that under section 4 of the 
act of June 29, 1888, no libel lies against the scow until the fine or 
penalty bas been assessed against the owner or master in criminal 
proceedings; second, that under section 3, as amended by the act of 
August 18, 1894 (Comp. St. 1916, § 9935), the minimum penalty is 
$100 and not $250. 

John Hunter, Jr., of New York City, for the United States. 
A. Léo Everett, of New York City, for claimant. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The jurisdiction of this court dépends upon the fol- 
lowing language of section 4 of the act of June 29, 1888 (Comp. St. 
1916, § 9937): 

"Any boat or vessel used or en)ployed in violating any provision of tliis act, 
shall be lial)le to the pecuniary penalties imposed thereby, and niay be pro- 
ceeded against, summarlly by way of libel in any district court." 

Normally, a civil suit for penalties is in the form of an action for 
debt, the qui tam action at common law ; it lies only when the penalty 
is fixed in amount, except for a certain latitude for easy calculation. 
Stockwell V. U. S., 13 Wall. 531, 542, 20 L. Ed. 491 ; Carrol v. Green, 
92 U. S. 509, 513, 23 L. Ed. 738; Hepner v. U. S., 213 U. S. 103, 108, 
29 Sup. Ct. 474, 53 L. Ed. 720, 27 L. R. A. (N. S.) 739, 16 Ann. Cas. 
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960. That a civil proceeding will lie for the collection of an unliqui- 
dated penalty, if the purpose be plain, is of course true enough. United 
States V. Atlantic Fruit Ce, 206 Fed. 440, 124 C. C. A. 322. In that 
case the décision seems to hâve turned upon the fact that any crimi- 
nal prosecution under the statute was at least doubtful; besides, the 
suit was in personam, and it does not follow that a libel in rem would 
hâve lain, before the fine had been assessed. 

In The Strathairly, 124 U. S. 558, 8 Sup. Ct. 609, 31 L. Ed. 580, it 
was pretty clearly indicated, however, that the Hen was a security only 
for the fine, and that no libel would lie until it had been assessed. On 
page 572 of 124 U. S. (8 Sup. Ct. 609, 31 L. Ed. 580) the court spoke 
of an unliquidated penalty as though it must first be directly liquidat- 
ed, and the final disposition of the cause on page 580 of 124 U. S. 
(8 Sup. Ct. 609, 31 ly. Ed. 580), though perhaps not actually involving 
a décision, clearly shows that the court considered the criminal prose- 
cution as a condition précèdent. Were the section hère in question 
drawn like Revised Statutes, § 4270, I should therefore feel bound to 
hold under that case that a criminal prosecution was such condition. 
It is a doubtful question, but I incline to think that the language used 
in section 4 of the act of June 29, 1888, was intended to be more 
drastic. That section does not in terms impose only a lien, though 
of course a lien arises ; it imposes the penalties — i. e., the fines — upon 
the boat de novo, a change of expression, perhaps, not without signifi- 
cance. 

Moreover, it provides that the boat "may be proceeded against 
summarily." I cannot quite see what the meaning of the word, 
"summarily" can be, if it does not include a libel withoUt the condition 
précèdent of a criminal prosecution. The ètatute is not, it is true, 
drawn with scientific paucity ; but I must still give to ail its words 
some significance, so long as I can, and if I hold that a criminal pros- 
ecution must précède a libel, it seems to me to fly in the face of the 
purpose so expressed. Whether the clause was intended to change the 
rule in The Strathairly, supra, which had just been decided, no one, 
of course, can say ; but I think it did. 

Judge Dodge, in The Scow No. 9 (D. C.) 152 Fed. 548, reached the 
same resuit upon the authority of The Scow 36, 144 Fed. 932, 75 
C. C. A. 572. While that point was not expressly raised in The Scow 
36, the statute (section 16 of the Act of March 3, 1899 [Comp. St. 1916, 
§ 9921]), was in the same language as that at bar. In that case the 
court disposed of the case on the merits, as well as in The Anjer Head 
(D. C.) 46 Fed. 664, The Emperor (D. C.) 49 Fed. 751, and The Bom- 
bay (D. C.) 46 Fed. 665, where a recovery was awarded. It has been 
the uniform practice in this district since 1888 to entertain such libels, 
and this is the first case in which the question has been raised. If the 
court has no jurisdiction before conviction, I think the matter should 
Tdc settled by the Suprême Court, to which I wiU certify the point, as 
the claimant asks. 

[2] As to the àmount of the fine, it is apparent that in the act of 
August 18, 1894, the word "section" is loosely used for "paragrapli," 
and that there was no intention to change the penalties hère in question. 

Decree on the libel for the minimum penalty, $250, with costs. 
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MARQUETTE MFG. CO. v. OGLBSBY COAL CO. 

ODlstrict Court, N. D. Illinois, E. D. January 9, 1918.) 

No. 955. 

1 Courts iS=:3351 — Fédéral Courts — Construction of Equity Eule, 

A party interrogated under Equity Rule 58 (198 Fed. xxxiv, 115 C. C. A. 
xxxiv) cannot be required to disclose the names of hls witnesseâ nor 
hls évidence. 

2. Courts <S=3,351— Fédérai, Courts — Construction of Equity Ruxjs. 

Under such rule, discovery may be had of the nature of the case or 
défense and of the facts supporting it, but not of the évidence to sustain 
such case or défense or hovi' the facts supporting it are to be proved. 

3. Courts <g=>351 — Fédéral Courts — Construction of Equitt Rule. 

It was not the purpose of the rule to compel discovery by plaintIfE of 
the particulars of his own cause of action, where such particulars da 
not relate to any pleaded défense or to compel the défendant to disclose 
facts material only to hls défense; but if the discovery relates both to 
plaintiff's case and the défense it must be given. 

4. Courts <S=>,*?51 — In Equity — Relevancy of Interrooatories. 

Interrogatories propounded by a défendant under equity rule 58 held 
to relate to the défense pleaded, and to be proper. 

In Equity. Suit by the Marquette Manufacturing Company against 
the Oglesby Coal Company. On appHcation to défendant for an order 
requiring complainant to answer interrogatories. Granted. 

Tenney, Harding & Sherman, of Chicago, 111., for plaintifif. 
Adams, Crews, Bobb & Westcott, of Chicago, 111., for défendant. 

SANBORN, District Judge. This is an application for an order re- 
quiring the plaintiff to answer two interrogatories proposed by the de- 
fendant under Equity Rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv). 

The suit is brought for an injunction restraining défendant from re- 
moving the vertical support of plaintifif's cernent mine by defendant's 
mining of coal. Plaintiff manufactures cernent from rock which it 
mines, and défendant excavates coal from a stratum some 500 feet 
lower. Plaintiff allèges that défendant so carries on its mining as to 
remove the natural support of plaintiff's rock, and that it is f eared that 
the continued prosecution of the coal mining will undermine its manu- 
facturing plant. Défendant answers that it carries on its mining prop- 
erly and safely, that the roof of its mine has not sunk, and, though it 
admits that plaintiff has been damaged by the sinking of its rock, it 
says that such damage has been caused by plaintiff's own négligence in 
the carrying on of its opérations and not by défendant. Each party 
has had an inspection of the other's mine. 

The questions and objections follow: 

"Now cornes Oglesby Coal Company, by Adams, Crews, Bobb & Weseott, Its 
solicitors, and asks leave of court to file the interrogatories appcnded hei'cto, 
and for an order to hâve said interrogatories answered by a certain desig- 
nated officer of the complainant corporation. 

"(1) Will you please state the location of thé facings to your mine from 
tlme to time, giving the location of the facings of the mine on certain spec'i- 
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fied dates, the iiitervals between said dates not to exceed a period of oue 
year ? 

"(2) Wlll j'ou please state the locations and dates on which varions cave- 
ins bave occurred in you)' mine, from tlie beginning of your opérations to the 
présent date? 

"Complainant objects to each of tlie two interrogatories filed by the de- 
fendant hereiu on Deeember 17, 1917, and moves to strike out each of said 
interrogatories. 

"In connection with the objections to each of the said interrogatories, cora- 
plalnant calls the court's attention to the following facts: 

"On October 29th the défendant requested in writlng that the complainant 
allow the défendant, with its witnesses, access to the coinplainant's mine, 
with ail means of traversing and examining it, and examining tlie surface of 
the ground, the plant of the complainant, and to make an inspection of the 
mine and preniises on successive days uiitil the examination was completed. 

"November 5th complainant notifled défendant that it would allow the 
examination of the raine, limiting the number of persons to make the in- 
spection to four or five and requlrlng five days' notice of the time for the 
examination in order that the proper préparation could be made, and statlng 
that a week, with reasonable extension, would be'the proper time for com- 
pletion of the examination. 

"On November 14th the défendant accepted the conditions, requesting that 
the number of witnesses who were to inspect the mine be increased to seven, 
to whlch the complainant assonted. 

"The défendant afterwards notified the complainant that it would make 
the examination beginning on Deeember Ist. On that day the défendant, 
through its counsel, an officer of Its company, and four other witnesses, 
visited the complainant's mine and were allowed to inspect every part 
which they requested, to make photographs and notes of thelr inspection, etc. 
This inspection occupied a period of five days and contlnued until the défend- 
ant stated that they had completed it. 

"ïlie complainant specified the following objections to the several inter- 
rogatories : 

"To interrogatory No. 1: (1) The information sought Is not material to 
the defendant's défense. (2) The Information sought relates to a mère evl- 
dentiary fact The inquiry relates to matters which are either withln the 
defendant's knowledge or ascertainable so far as material by the taklng of 
dépositions of witnesses acquainted with the fact. (3) The inquiry is too 
broad and gênerai and does not show that any fact material to the defendant's 
défense Is called for, nor any fact not ascertainable bj' taklng dépositions. 
The inquiry is a mère attempt to ascertain and compel a statement of facts 
and évidence relatlng to the complainant's cause of action. 

"Objection to interrogatory No. 2: Complainant objects to interrogatory 2 
upon each of the several grounds above stated as objections to interroga- 
tory 1." 

[1] Rule 58 provides that the court may "enforce answers to inter- 
rogatories * * * material to the cause of action or défense of his 
adversary." This language seems to authorize the compulsory answer- 
ing of questions relating eitlier to the plaintifï's cause of action or the 
defendant's défense, but has been somewhat narrowed by construction. 
Ail the décisions agrée that the answering party need not disclose the 
names of his witnesses or his évidence, because this would enable an 
unscrupulous opponent to gain a dishonest advantage. This has been 
the construction of rule 1 of English Order 31, from which rule 58 was 
taken, as well as of our own rule. Knapp v. Harvey, 2 K. B. 730, C. A. 
(1911); Marriott v. Chamberlain, 17 Q. B. 154; J. H. Day Co. v. 
Mountain City Mill Co. (D. C.) 225 Fed. 622 ; Luten v. Camp (D. C.) 
221 Fed. 424; Kinney v. Rice (D. C.) 238 Fed. 444 (a bill of discovery) ; 
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Rodman Chemical Co. v. E. F. Houghton Co. (D. C.) 233 Fed. 470; 
Batdorf v. Sattley Coin-Handling Slachine Co. (D. C.) 238 Fed. 925. 

[2] Discovery may be had of the nature of the case or défense and 
of the facts supporting it, but not of the évidence to sustain such case 
or défense or how the facts supporting it are to be proved. P. & M. 
Co. V. Ajax Rail Anchor Co. (D. C.) 216 Fed. 634; O. So Ezy Map 
Co. V. Channel Chemical Co. (D. C.) 230 Fed. 469; Luten v. Camp, su- 
pra. Thus plaintif? in a patent suit must establish infringement, atid 
he may therefore interrogate défendant whether he had made, used, 
or sold a certain form of device, and to furnish a copy of the drawing 
or blue print from which it was made. A. B. Dick Co. v. Underwood 
Typewriter Co. (D. C.) 235 Fed. 304. Défendant who claims that 
plaintiff's patent is anticipated by a prior use, patent, or other disclo- 
sure, may ask plaintiff for the date of his own invention; not how he is 
going to prove that date, but what it was. A. B. Dick Co. v. Under- 
wood Typewriter Co., supra. 

This exception to the gênerai language of rule 58 bas been establish- 
ed by the décisions, but it is not the only one. A party need not give 
discovery which wouki tend to svibject him to a criminal prosecution, 
penalty, or forfeiture (F. Speidel Co. v. N. Barstow Co. [D. C] 232 
Fed. 617), which will unneccssarily disclose a trade secret (Fédéral 
Mfg. Co. v. International Bank Note Co. [C. C] 119 Fed. 385), or 
which would be against public policy or professional privilège. The 
English décisions on thèse points are cited in English Annual Practice 
1917, pp. 504-513. 

[3] Since the broad and gênerai language of the rule has been es- 
tablished by the décisions to be subject to thèse exceptions (which are 
also covered by the former practice as to inspection, discovery, bills of 
discovery, and bills of particulars), it seems entirely consistent that 
another exception may be also made, though opposed to the language 
of the rule. This is, that it was not the purpose to compel discovery 
by plaintiff of the particulars of his own cause of action where such 
particulars do not relate to any pleaded défense, or to compel the de- 
fendant to disclose facts material only to his défense. This was the 
well-established rule of the former practice, and a number of courts 
hâve decided that it is not changed by rule 58, though opposed to its 
language. Judge Story said : 

"The plalntifC is not entitled, as a matter of riglit, to the discovery and 
production of any documents or papers called for by the bill except those 
which appertain to his own case, or the title made by tlie bill. Documents 
and papers which wholly and solely respect the defendant's title or défense 
he is not compellable by his answer to discover or produce." Story 's Kuulty 
PI. (lOth Ed.) S 858. 

But if the discovery relates both to plaintiff's case and the défense, 
it must be given. J. H. Day Co. v, Mountain Mill Co., supra. Most 
of the décisions construing rule 58 which bave discussed the point bave 
held that it was not the purpose of the new rule ta change the pre- 
existing law of discovery, but merely to extend the right to the défend- 
ant and regulate the practice, leaving the gênerai principles and rules 
as they were before. J. H. Day Co. v. Mountain City Mill Co. (D. C.) 
225 Fed. 622; F. Speidel Co. v. N. Barstow Co. (D. C.) 232 Fed. 617; 
247 F.— 23 
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Wolcott V. National El Sign Co. (D. C.) 235 Fed. 224; Kinney v. 
Rice (D. C.) 238 Fed. 444; Window Glass Mach. Co. v. Brookville 
Glass & Tile Co. (D. C.) 229 Fed. 833 ; Pressed Steel Car Co. v. Union 
Pac. R. Co. (D. C.) 241 Fed. 964. Other décisions hâve not observed 
this distinction, but hâve held, without discussion of the point, that 
plaintifï may be required to state the date of his invention, or défendant 
the date of his prior use. A. B. Dick Co. v. Underwood Typewriter 
Co. (D. C.) 235 Fed. 300; Bronk v. Charles H. Scott Co., 211 Fed. 
338, 128 C. C. A. 17, Seventh Circuit; P. & M. Co. v. Ajax Rail An- 
chor Co. (D. C.) 216 Fed. 634; Batdorf v. Sattley Coin-Handling 
Mach. Co. (D. C.) 238 Fed. 925. 

[4] It seems clear that the two interroga tories quoted relate only to 
the défense, and should be answered. Défendant pleads two défenses, 
a déniai of négligence on its part and négligence of the plaintifï as the 
cause of the injury. In order to prove the latter défense it asks plain- 
tifï to state the locations of the facings of its mine from time to time, 
giving the location of the facings on certain specified dates, not more 
than a year apart ; and the locations and dates of cave-ins which hâve 
occurred. It does not ask how thèse facts are to be proved by évidence, 
whether by maps, mine records, or the testimony of the superintendent 
or miners ; simply dates and locations. Having thèse facts, défendant 
may compare them vi^ith the progress of its own mining opérations on 
the same dates and in the same vertical locations, and thus perhaps be 
able to show that the cave-ins could not hâve been caused by it, but 
must hâve been due to some other cause. Even though thèse facts 
called for may aiso be material to plaintiff's case, it makes no différence, 
so long as they are material to the defendant's déniai or counter- 
charge of négligence, as they seem to be. 

Objection to the first interrogatory is made because it is said plain- 
tiff'^ opérations hâve extended over a period of 15 years, the mine con- 
sists of several hundred rooms, and that an answer locating ail thèse 
facings at différent intervais would be unreasonably long and difficult. 
But I do not understand the interrogatory to call for ail the facings, 
but the location and date of one of them in each year. The plaintiff 
may so answer in the first instance, and unless further application shall 
be made by défendant. 



UNITED STATES v. FOUR PACKAGES OF CUT DIAMONDS. 

(District Court, S. D. New York. December 10, 1917.) 

No. 165. 

1. CUSTOMS DUTIES <S=>1.30 — FrAUDULENT VaI.UATION FORPEITUHE. 

Wliere a consignor makes a fniudulent valuation in a forelgn country, 
and on such false Itivolce the goods are sliipped and arrive in the United 
States, the fraud attaches to the goods themselves, and they may be for- 
feited therefor, even though the consignée is innocent of the fraud and 
the consignor is beyond the jurisdictiou of the laws of the United States 
and Its courts. 

^csFor other caaes see aame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. CusTOMS DuTiEs <®:=>13rî — Pkoceedincs fob Forfeituke. 

A forfeiture of goods for fraudulent entry or uudervaluation is whoUy 
pénal, and sUould oiily be granted upou strict proof. 

3. CusTOJis DuTiES <ê;=>130 — Fkaud — Foukeituke. 

Wliere tlie correspoudence betweeu tlie consigner, wlio lived. in Holland, 
and eue to whoni tlie eut diamonds were consigned in tlie United States, 
the shipnient being niade tlirough an agent in Cuba, togetlier witli the 
différence between the commercial and consular invoi'ces, indieated au 
attempt to undervalne the diamonds, they are, under Tarift' Act Oct. 3, 
1913, c. 16, § 3, par. H, 38 Stat. 183 (Comp. St. 1916, § 5526), declaring that 
if any cousignor, seller, owner, importer, consignée, agent, or other person 
or persons shall enter, introduce, or attempt to enter or introduce, into the 
United States any imported nierchandise, by means of any fraudulent or 
false invoice, etc., or shall be guilty of any willtul act or omission by 
means whereof the United States shall or may be deprived of the lawful 
duties, or auy portion thereof, aceruing upon the nierchandise, or any part 
thereof, embraeed in such invoice, the merchandise, or the value there- 
of, shall be forfeited, subject to forfeiture, even though the purchaser 
of the goods, who was the ultimate consignée, was guilty of no fraud. 

4. CtisTOMs Duties <s=3l30 — Fkaud — Forfeiture. 

In sucli case, three of the four iiarcels of eut diamonds were sent 
from Cuba to the United States by registered mail. Postal Convention, 
art. 11, dated Juiie 16, 1903, between Cuba and tlie United States, pro- 
vides that ail matters connected with the exchange of the mails between 
the two countries not therein provided for shall be governed by the 
Universal Postal Convention and régulations iiow in force or whlch may 
hereafter be enacted for the governance of such matters in the exchange 
of mails between countries ot the Universal Postal Union generally. 
Article 16 of the Universal Postal Convention, dated May 26, 1906, un- 
der the head "Prohibition." déclares that it is forbidden to insert in or- 
dinary or registered correspondence consigned to the post articles liable 
to customs duty. Rev. St. § 3082 (Comp. St. 1916, § 5785), déclares that if 
any person shall traudulently or knowingly import or briug into the 
United States, or assist in so doing, any nierchandise contrary to law, or 
shall receive, conceal by sale, or in any manner facilitate the transpor- 
tatiou, concealment, or sale of such nierchandise after importation, 
knowing the same to hâve been contrary to law, such merchandise shall 
be forfeited. Jield that, even though the postal conventions cannot be 
deemed treaties, because not adopted by the Senate, and are not statutes, 
because Congross alone has power to enact statutes, nevertheless the 
importation, being iii violation of the postal conventions rule, was a 
fraudulent practice under the section and XarifE Act, warranting for- 
feiture. 

5. PosT Office i®=s2— Treaties iS=53 — Postal Conventions — Ratification 

— NbCESSITY — "ÏREATy." 

Postal conventions are not treaties, not being ratified by the Senate; 
nor are they statutes. 

[Ed. Note. — For other définitions, see Words and l-'hrases, First and 
Second Séries, Xreaty.] 

In Admiralty. Libels by the United States against Four Packages 
of Cut Diamonds, claimed by Max Goldstein. Decree for the United 
States. 

Francis G. Cafïey, U. S. Atty., of New York City (John Walker, of 
New York City, of counsel), for the United States. 

Crim & Wemple, of New York City (William L,. Wemple, of New 
York City, of counsel), for claimant. 

©=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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MANTON, District; Judge. A libel was filed against four packages 
of eut diamonds by the governraent under a claim of forfaiture. A 
stipulation has been filed by Max Goldstein, claimant, for the aggre- 
gate value of the property as stated in the libel, and the property has 
been released to the claimant. Three of the four parcels of diamonds, 
for which thèse four libels of forfaiture hâve been filed, were a por- 
tion of a single shipment by registered mail from Havana, Cuba, to the 
United States, and the fourth parcel was sent by American Express. 

One Cyprès, who lived and did business at Scheveningen, Holland, 
sent the diamonds to Boyer, at Havana, Cuba, with instructions to ex- 
port them from Cuba into the United States, addressing the package 
by registered mail to one Jacobson. Jacobson was an acceptor of the 
shipper. Claim is made by the government that there has been a vio- 
lation of the postal laws, and that the packages themselves are f raught 
with fraud and deceit in their transmission, and for this reason there 
must be a forfeiture. The claimant's connection seems to be as pur- 
chaser of the diamonds in question, and he became such by reason of 
a letter written by Cyprès to Goldstein, telling him to get in touch with 
Jacobson if he wanted to get the diamonds. By a letter dated Novem- 
ber 9, 1915, addressed to Jacobson, Cyprès inclosed a list for Jacob- 
son's information, and various ultimate consignées for whom the mer- 
chandise was actually intended, one of which was Max Goldstein, the 
claimant. A comparison of this list with the items on the consular 
invoices disclosed the identity of the merchandise referred to and the 
valuation thereof in American money. A commercial invoice was sent 
by Cyprès to the claimant on November 9, 1915. The cost or selling 
price set forth in the commercial invoice is in Dutch florins and in part 
in francs. It is not disclosed, however, whether thèse are Belgian or 
French francs. A comparison, using the régulation of the Treasury 
Department, between the consular invoices and the private invoices, 
indicates a différence in value in favor of the consular invoices in each 
of the four packages, and it is upon this the government claims that 
fraud attaches to the imported merchandise. When the registered 
packages were received in New York, Jacobson employed custom house 
brokers to clear the packages, but ail efforts were stopped by the spécial 
agents of the Treasury Department. 

The government makes no charge of fraud as against Goldstein. 
Therefore the theory of the government is that Cyprès, the agent in 
Havana, sent into the United States thèse diamonds, wrongfully stat- 
ing their value at the time and place of shipment. The consular in- 
voice was dated Havana, December 17, 1915, and contained other pack- 
ages besides those four consigned to Goldstein. Goldstein's packages 
alone were seized. The other packages were released, with the state- 
ment that nothing was found which indicated fraud. Goldstein being 
relieved of the claim of fraud, I cannot infer that there was any ar- 
rangement between Goldstein and Cyprès by which more was to be 
paid than that stated in the consular invoice. Therefore we hâve noth- 
ing but the statement contained in the commercial invoice sent to Gold- 
stein, and counsel for the défendant contends that the différence in 
figures can be explained upon the theory of a currency réduction at the 
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par of exchange, and says that the actual relation of the dollar on the 
one hand, and the franc and florin on the other, which relation would, 
of course, be the basis of commercial dealings between America and 
Europe, was in the case of the florin higher than the par of exchange, 
and in the case of the franc lower. And it is further contended that 
the différences shown by Mr. Williams' computation on behalf of the 
government arises out of Cyprès' charging into his commercial invoice, 
his compensation for transmitting the diamonds by the route of Cuba, 
and his commission for making the purchase, and it is argued, further, 
that such items are not dutiable, and the omission of such items from 
the invoices would therefore not constitute undervaluation. 

[1-3] Where the consignor makes a fraudulent valuation in a for- 
eign country, and on such false invoice the goods are shipped and ar- 
rive consigned to a merchant in Nevi^ York, the merchandise is within 
the protection and subject to the penalties of the commercial régula- 
tions of this country, even tliough the consignor was beyond the ju- 
risdiction of this court and of this country for criminal punishment. 
United States v. Twenty-Five Packages of îlats, 231 U. S. 358, 34 Sup. 
Ct. 63, 58 L. Ed. 267. The holding in the cited case seems to be that 
the fraud attaches to the res, and that the res may be forfeited because 
of the fraud, even though the consignée is innocent of the fraud; and 
still it was held in Caldwell v. United States, 8 How. 366, 12 L. Ed. 
1115, that, where a forfeiture is sought under a statute providing that 
the goods or their value may be recovered, the goods and specie cannot 
be attached in the hands of a bona fide purchaser, 

This forfeiture is wholly pénal, and should only be granted upon 
strict proof. Using the treasury values of florins and francs as pro- 
mulgated by the rule of the department at the time of the arrivai of 
the merchandise, Mr. Williams' figures seem to be correct as to différ- 
ences in values and duty. The correspondence between Cyprès and Ja- 
cobson having to do with this merchandise, together with the différence 
between the commercial and consular invoices, indicate an attempt to 
undervalue the merchandise, and is not explainable on the theory ad- 
vanced by the claimant's counsel. I therefore conclude that there was 
an attempt to defraud which attached to the res, and this attempt on 
Cyprès' part was a violation of section 3, par. H, of the Tariff Act of 
OctoberS, 1913 (38 Stat. 183, c. 16 [Comp. St. 1916, § 5526]). 

[4, 5] Section 3082 of the Revised Statutes (Comp. St. 1916, § 5785) 
provides that if any person shall fraudulently or knowingly import or 
bring into the United States, or assist in so doing, any merchandise con- 
trary to law, or shall receive, conceal by sale, or in any manner f acili- 
tate the transportation, concealment, or sale of such merchandise after 
importation, knowing the same to hâve been imported contrary to the 
law, such merchandise shall be forfeited. Article 11 of the Postal 
Convention, dated June 16, 1903, between Cuba and the United States, 
provides : 

"Ail matters connected with the exchange of the mails between the two 
coiintrles, which are not liercin provkled for, shall be governed by the pro- 
visions of the Unlversal Postal Convention and régulations now in force or 
which may hereafter tie enacted for the governance of such matters in the 
exehange of mails between countries of the Unlversal Postal Union generally, 
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so far as articles of sucb TJniversal Postal Convention shall be obligatory 
upon both of the contending parties." 

Article 16 of the Universal Postal Convention, dated May 26, 1906, 
under the title "Prohibition," provides : 

"It is forbidden to * * * insert in ordinary or registered correspondence 
consigned to the post (b) articles liable to customs duty." 

When thèse packages of diamonds were inserted or consigned to the 
post, it was a violation of the terms of this Postal Convention which 
has been adopted by the United States as well as by Cuba. Section 3, 
paragraph H, of the Tariff Act of October 3, 1913, provides for for- 
feiture of consignments of merchandise into the commerce of the 
United States which violated any of its provisions. The reading of 
this section does not state how the importation may be made, whether 
by express, freight, or mail. Then, again, the adoption of thèse Postal 
Convention laws does not make a violation of any of its provisions a 
violation of the law. The Postal Conventions cannot be deemed trea- 
ties, because they are not adopted by the Senate, and they cannot be 
deemed statutes, because Congress alone has power to adopt statutes, 
and that povi^er cannot be delegated. They cannot be considered trea- 
ties, because the treaty-making power is confined in the Président and 
the Senate by the Constitution. They are but provisions which déter- 
mine what merchandise may be received in the mail, but in this case it 
was a médium for introduction into the commerce of the United States. 
If it was a violation of the Universal Postal Convention's rules, it is a 
means of introduction which is accomplished by a forbidden fraudu- 
lent practice, such as is condemned by the statute under which for- 
feiture is claimed. I therefore think that the contention of the govem- 
ment as to three of thèse packages must be sustained upon this ground. 

A decree may therefore be entered for the libelant. 



THE TIJTJCA (two cases). 
(District Court, E. D. New York. January 3, 1918.) 

1. Ralvage <ë=>10 — Claimr — Rigtît of Salvoks. 

Where fire on bulkliend and piers, on which large quantitles of war 
munitions werc awalting trausportation. endangcred a vessel lying beside 
the pier, a tug which inoved the vessel to a berth across the channel, and 
then, it being found she v.as still in great danger from not only the ex- 
plosion of shrapnel and boinbs, but of swinging across tlie channel, re- 
moved the vessel to a place of comparative safety, such tug ia alone 
entitled to compensation as a salvor against other tugs, which there- 
after moved the vessel from the anchorage, at which it had been left 
aud where it was subject to some danger, to an anchorage of abs^lute 
safety. 

2. Salvage «S^SS — Amount — Appobtionment Among Salvors. 

A steamship was lying bow in on the westerly side of a pier at the 
tiuie of an explosion of war munitions awalting transportation. During 
the niorning she was taken from the pier to a berth across the channel 
about abreast of the pier. The anchorage was in sucli a spot that the 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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vessel was In danger of swinglng into the slips between the pler from 
whlch she had been removed and another adjacent pier. The danger 
was great, owing to the fréquent explosion of bombs and shrapnel, and 
the conduet of the tug, which alone claimed salvage for moving the vessel 
from the two dangerous berths, was most courageous ; the services belng 
extraordinary. Held, that $30,000 deposited by consent of the parties 
for salvage clalms should be awarded, $12,500 to the owner of the tug, 
$12,500 to the crew, Including the captain, and $5,000 to the captain 
Individually. 

In Admiralty. Libels by Edward M. Timmins, David Roche, 
James Kennedy, and others against the steamship Tijuca, together with 
libels by Frederick Bouchard and others against the same vessel. De- 
cree for Frederick Bouchard and others. 

Foley & Martin, of New York City, for libelant Bouchard. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark and Geo. W. P. Whip, both of New York City, of counsel), 
for Pilot Roche, tugs Mutual, Kennedy, and Hercules, and their mas- 
ters and crews. ,, 

MANTON, District Judge. On July 30th last, at 1 a. m., a fire 
'broke out on the bulkhead and piers at Black Tom, Jersey City, and 
at about 2 a. m. an explosion occurred, resulting in disastrous loss 
to property in the immédiate vicinity and far removed from the scène 
of the explosion. At the time there were bombs and shrapnel awaiting 
transportation to the scènes of the great war. Extensive damage was 
sustained by adjacent buildings, and water craft of various kinds in 
close proximity were ignited by the explosion and sustained serious 
losses by reason of the fire. Railroad cars in close proximity were de- 
stroyed or badly damaged. 

The steamship Tijuca, an ocean-going vessel of 4,801 tons gross, 
3,066 net registered, 375 feet long, 46.2 beam, 27.5 feet depth of hold, 
was lying bow in on the westerly side of Pier 6, Black Tom, at the 
time of the explosion. During the morning she was taken from the 
pier to a berth across the channel and about abreast of Pier 6. She 
was anchored on this side of the channel, after having been removed 
from the piers where the most dangerous part of the fire was, and 
where fréquent explosions of bombs and shrapnel were continuing 
to occur. The tug C. Gallagher then made fast to her stern and towed 
her to a berth off Pier 7, which has been referred to as the "Borax" 
pier. The exact position in which she was placed in this berth is seri- 
ously disputed by the litigants. However, after this, the tugs Mutual, 
Emma J. Kennedy, and Hercules, together with Pilot Roche, took her 
from this position, claimed to be a dangerous and unsafe anchorage, 
to a concededly safe anchorage at Bay Ridge. The Gallagher, Capt. 
Bouchard, and the tugs Mutual, Kennedy, cuid Hercules, hâve each filed 
libels against the Tijuca, claiming salvage. By agreement of ail parties 
$30,000 has been deposited in court for the services rendered the Ti- 
juca, and the contest is over the division of this fund for such services 
as may appear to hâve been rendered. 

[1] ITnless the évidence satisfactorily shows that the vessel was 
unsafe, and in danger of being struck by bursting bombs or flying 
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shrapnel, or other missiles, while she lay off the "Borax" dock, the 
services rendered by Pilot Roche and the masters, owners, and crews 
of the tugs Mutual, Kennedy, and Hercules should not be compensated 
eut of this fund. That the master and crew of the Gallagher were ren- 
dering efficient and heroic services under most dangerous and trying 
circumstances cannot be disputed. If she did not take this vessel from 
her berth at Pier 6, as claimed by her master, she did assist, and ap- 
pears hère as the sole claimant for such services, and ail the services 
rendered to the Tijuca, until she was placed at anchorage off the 
"Borax" pier. Unquestionably, this was the most efficient service 
rendered to the vessel — an accomplishment fraught with danger, but 
resulting in the saving of the vessel from total loss. Her heroic serv- 
ices hâve been recognized heretofore in her claim against the Congress 
by Judge Veeder, and by Judge Chatfield in her claim against the 
Elzey. (D. C.) 242 Fed. 318. It is the claim of the Gallagher that 
the claims of the tugs Mutual, Kennedy, and Hercules are not well 
founded, and that the services rendered were unnecessary for the 
safety of the vessel and that thèse tugs should not participate in the 
distribution of this fund. 

The Tijuca was hauled out of the pier at about 3 :30 a. m., and anchor- 
ed at about 6 :10 a. m. There was a fire aboard, but it was extinguished. 
She was anchored on the opposite side of the channel, and it is claimed 
by the Mutual that she was at a saf e anchorage there ; but I am of the 
opinion that her safety there depended entirely upon the tugs remain- 
ing alongside of her, for there was danger of her being swept over 
against Pier 6. Her anchors were at the bow and this would not 
keep her stern away from the pier, or at least from swinging across 
the channel and partly in between the slips of Piers 6 and 7. There- 
fore the Gallagher was justified in seeking another anchorage for her. 
The testimony further indicates that at the time the Gallagher went to 
the rescue of the vessel, two heavy explosions had occurred with the 
likelihood of similar explosions occurring shortly thereafter. The 
Gallagher's work and that of the other tugs which assisted in ex- 
tinguishing the fire was, indeed, the greatest service and the most 
bénéficiai rendered to the vessel. She was ablaze amidships, and 
brought to a position where the fire could be successfully fought with 
fire apparatus, and the Gallagher was the most helpful and took the 
greatest chances in this service. It was while she lay at anchorage 
off "Borax" pier from 6 a. m. until 8:15 a. m. that Pilot Roche and 
the Mutual, Kennedy, and Hercules started for the first time to render 
assistance to lier. 

The claim is made that at this time, although she was lying in 
high water, she was within 60 or 70 feet of the pier, and the claim is 
that there was likelihood that she might strike the pier or in some way 
ground upon the rocks. The évidence of her being hit by exploding 
bombs while resting at this anchorage is not clear or satisfactory, al- 
though, of course, there was some danger of shrapnel and other mis- 
siles flying this distance. Fire Chief Worth, Capt. Lyons, of the 
New York City Fire Department, Gully, Goss, Reilly, Hudson, and 
Phillips, who were at the scène on various boats, ail testified that she 
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could not strike the docks, and, indeed, some of thèse witnesses navi- 
gated in and around between the dock in a steamer, indicating that 
there was ample room. They, too, testified that there were no mis- 
siles or explosives flying in the direction of the steamer. Then, too, 
there were a number of other tugs in close proximity to the Tijuca, 
which did not go to her aid, as they would likely hâve done had she 
been in immédiate danger. But the claim has been made that there 
was danger of floating barges, that might be on fîre, striking the 
vessel or in some way causing a fire upon the Tijuca. But the testi- 
mony is that after 7 o'clock there were no floating barges in the vi- 
cinity. 

I do not think the vessel was on fire, as Roche testified, at the time 
he took charge of her. If it was, it is not shown what eflforts or 
means were pursued to extinguish the fire. The libel filed in behalf 
of the Mutual, Kennedy, and Hercules stated that bombs and shrap- 
nel were continually flying about her and the steamer was on fire and 
burning badly, and that the master requested the removal of the 
steamer to another anchorage, and that pursuant to this request the 
libelants helped and got up steam on the donkey boiler. The steamship 
was in fiâmes, a lifeboat had already been launched from the steam- 
ship's port side, and the master and crew had loaded their personal 
efïects, together with the ship's dog, into the lifeboat, and were pre- 
pared to abandon the ship. The believable testimony in the record 
does not substantiate thèse claims, and, indeed, at the trial the effort 
was made to fix liability upon the ground of the dangerous position of 
the vessel by reason of the change of tide and wind and her close 
proximity to the piers. Roche testified that in conversation with the 
commander, the f ollowing occurred : "Q. Is your anchor up ? A. 
In a half an hour." This does not indicate any thought on the part 
of the commander of immédiate danger, nor is it such an answer as 
would be likely with a vessel on fire. 

Motion pictures were taken by an alert independent motion pic- 
ture concern, which were exhibited in court, thus granting an oppor- 
tunity of seeing what occurred. They were taken at a time between 
daylight and before Roche is allegcd to hâve rendered service to the 
vessel, and consequently do not show what he did ; but they do show, 
however, that while there was a severe fire on the piers, and the re- 
suit of fire to the Walcott, they do not indicate any flying missiles 
or shrapnel which might endanger this vessel, and they do indicate 
that the danger had passed at a time prior to the arrivai of Pilot 
Roche and his assisting tugs. 

I therefore am of the opinion that the services rendered by Pilot 
Roche and his assistant tugs are not such as should be rewarded on 
the theory of services for salvage. Whatever arrangements the Gal- 
lagher made or had with assisting tugs in taking the vessel out of 
Fier 6 is a matter I hâve no concern with now, but saving the vessel 
was due to the efficient service in bringing and hauling her from Fier 
6 and placing her at the anchorage, where she was picked up and 
towed away by Filot Roche and his assisting tugs. It is for thèse 
services that salvage allowance should be made. 
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[2] The libelant may hâve a decree awarding $30,000 to the master, 
crew, and owners of the tug Gallagher, of which $12,500 may go to 
the owners of the Gallagher, $12,500 to the crew, including the cap- 
tain, and $5,000 to the captain individually. 



TJNITED STATES v. OASEY et al. 

(District Court, S. D. Ohlo, E. D. January 11, 191S.) 

No. 976. 

1. Cbiminat. Law <S=>,304(10) — Judicial Notice. 

An liidictment cliarging a eonsplracy to violate Sélective Service Act 
May 18, 1917, e. 15, § 13, and the régulation of the Secretary of War 
promulgated thereunder, need not set forth tlie régulation of the Secre- 
tary, for the courts will take judicial notice thereof. 

2. Indictment and InfoumAtion <@=3l2.ô(5%) — Offenses — DtiFMCiTY. 

An Indlctnient churging that défendants conspired to set up and keep 
a house of ill famé, bawdyhonse, and brothel vvithln five miles of a 
military post, In violation of Sélective Ser\'ice Act May 18, 1917, § 13, 
aiid the régulation of the Secretary of War promulgated in pursuance 
of the section, charges a single offense, for a con.^piracy is an offense eu- 
tirely distinct from the crimes the parties intended to commit, and 
hence, though the eonsplracy was to commit several offenses, only one 
offense was commltted by so couspirlng. 

3. Indictment and Infoemation ig=>125(8) — Offenses — "Hodse of 111 Famé" 

— "Bawdyhouse" — "Brotiiel." 

The terms '"house of 111 famé," "bawdyhouse," and "brothel" are synori- 
ymous, ail denotlng a resort of prostitutes, the only distinction being that 
the former term refers to the famé of the place, aud hence an Indict- 
ment charglng a eonsplracy to lîeep ail three resorts charges but one of- 
fense (citing Words and Phrases, First Séries, House of 111 Famé ; Second 
Séries, Brothel ; see, also, Words and l'hrases, First and Second Séries, 
Bawdyhouse). 

4. CONSTITUTIONAL LAW ©=362 — SePABATION OF PoWEBS — DELEGATION OF Au- 

THORITY. 

Sélective Service Act May 18, 1917, § 13, autliorizing the Secretary of 
War to do everythlng necessary to suppress and prevent the keeplng or 
setting up of houses of ill famé within siich distance as he may deem 
needful of any military camp, station, fort, post, cantonmcnt, or trainiug 
or mobillKation place, and declaring that any person, corporation, part- 
nershlp or association, receiving or permltting to be recel ved for Immoral 
purposes any person Into auy place, structure, or building used for the 
purpose of lewdness, etc., within such distance of military stations as 
may be designated, shall be deemed guilty of a mlsdemeanor and pun- 
ished, is not unconstltutlonal, as delegating législative po\^'er to the 
Secretary of War as the head of an executive department of the govern- 
ment, for the statute itself defines the offense, and merely malies the 
.Secretary ot War the agent of Uongress to détermine and déclare the zone 
within which the will of Congress shall take effect. 

5. W^AB <©=s4 — Al'thoeity — Police Power. 

Such statute is not uncoustitiitionai, as an assumption of and an at- 
tempt to interfère with the police power of the states to regulate the 
morals of their citizens, thus invadlng the reserved powers of the states, 
for while the states hâve power to control the morals of their citizens, 
and may prosecute the keepers of bawdyhouses, Congress may under the 
war power prohiblt the keeplng of such immoral resorts within a pre- 
scribed territory surrounding military camps. 

(grsFor othor cases see same topic & KEY-NUMBER in aU Key-Numbered Dleests & Indexes 
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6. Ceiminai, Law <S=3201— Foemer Jbopabdt — What Constitutes. 

A conviction under the state laws for maintainlng a brothel located so 
near a military post, camp, etc., as to fall within the prohlbited zone pre- 
scribed by tbe Secretary of War under Sélective Service Act May 18, 
1917, § 13, does not prevent a conviction under such act. 

7. WaB i©=>4 — POWEBS — Wak Powees. 

ïhe exécution of the uniestrlcted war powers conferred upon Congresa 
by Const. art. 1, § 8, lalls withln the Ihie of dutles of the national gov- 
ernineut, and Its control over matters pertaining to war is plenary and 
exclusive. 

8. Akmy and Navt <S=>40 — War Powers — Construction. 

Const. art. 1, § 8, empowers Congre.ss to déclare war, to raise and sup- 
port armies, to provide and maintaln a navy, and to make rules for the 
government and régulation of the land and naval forces, whlle the last 
clause of that article déclares that Congress shall bave power to make 
ail laws which shall be necessary and proper for carrying into exécution 
tbe foregoing powers, and ail other powers vested by the Constitution In 
the governinent of tbe United States. Sélective Service Act May 18, 1917, 
f 13, makes it an offense to keep or set up brothels withln a zone around 
military camps or posts to be prescribed by the Secretary of War. Held, 
that the act was withln the powers of Congress, for the war power ré- 
sides in the nation's rlght of self-preservation, not only of Itself, but of 
ail of Its citlzens, and the war power of Congress being plenary, It can 
pass acts to protect soldlers from the results of dissipation, for not only 
would such dissipation lead to a lessening of thelr efficlency as soldlers, 
but raight render them unfit as citlzens. 

Thomas Casey and others were indicted for conspiracy to violate 
Sélective Service Act May 18, 1917, § 13, and the régulation of the 
Secretary of War promulgated in pursuance of that section, by keep- 
ing and setting up a house of ill famé within five miles of a military 
post or station used for military purposes. On motion to quash and 
demurrer. Motion to quash and demurrer overruled. 

Stuart R. Bolin, U. S. Dist. Atty., of Columbus, Ohio. 
C. D. Saviers, of Columbus, Ohio, for défendants. 

SATER, District Judge. The indictment charges that Casey and 
others, on or about July 31, 1917, knowingly, willfuUy, unlawfully, and 
feloniously entered into a conspiracy, which continued down to No- 
vember 5th, to violate section 13 of the Sélective Service Act of May 
18, 1917, and the régulation of the Secretary of War promulgated in 
pursuance of that section, by keeping and setting up a house of ill 
famé, bawdyhouse, and brothel within five miles of the miUtary post 
or station used for military purposes and known as the Columbus 
Barracks, and by receiving and permitting to be received at such house 
for immoral purposes varions named persons. Six overt acts are 
alleged to hâve been committed to efifect the object of such conspira- 
cy. Motions to quash hâve been filed, and, that the court may consider 
at one time ail the objections raised to the indictment, demurrers also 
hâve been tendered, to be filed after the order on the motions to quash 
has been entered, should such motions be overruled. 

[ 1 ] It is not necessary, as claimed by the défendants, that the régu- 
lation promulgated by the Secretary of War should be set forth in 
the indictment. Byme, Fed. Crim. Proc. §■ 147, and cases cited. A 

^=sFot otber cases see same topic & KESY-NUMBER In ail Key-Numbered Blgests & Indexes 



364 247 FEDERAL REPORTEE 

régulation of that character receives judicial notice, and each of the 
défendants was chargeable with knowledge of it. 

[2, 3] The statute and the Secretary's régulation make it an offense 
either to set up or to keep a house of ill famé, brothel, or bawdyhouse 
within the prohibited zone. The contention that the indictment is 
duplicitous, in that the language "keeping and setting up" charges two 
offenses, and the use of the words "house of ill famé, bawdyhouse, 
and brothel" amounts to a charge of committing three offenses, must be 
decided adversely to the défendants, for the reason that a conspiracy 
is an offense entirely distinct from the crimes the parties intended to 
commit thereby. 4 Ency. PI. & Pr. 719; John Gund Brewing Co. 
V. United States, 206 Fed. 386, 124 C. C. A. 268; State v. Sterling, 34 
lowa, 443, 444; State v. Kennedy, 63 lowa, 197, 200, 18 N. W. 885; 
Noyés v. State, 41 N. J. Law, 418, 420, 421. The offense charged is 
not that the défendants set up and kept such places, but that of con- 
spiracy to set them up and keep them, and the commission of overt 
acts in furtherance of that conspiracy. The fallacy in the défendants' 
position is that it confounds the crime, which is the conspiracy, with 
the objects of the conspiracy. A combination to commit several crimes 
is a single offense, and the offense can always be laid according to the 
truth. If, therefore, it is a fact that the défendants conspired to vio- 
late the law in question in two or more distinct particulars with re- 
spect to such combination, the criminal act was single, and such it 
appears to be on the face of the indictment. According to the déci- 
sions of the courts, the lexicographers and text-writers on the law, 
the terms "house of ill famé," "bawdyhouse," and "brothel" are synon- 
ymous. State v. Boardman, 64 Me. 523, 529; State v. Smith, 29 
Minn. 195, 12 N. W. 524; Worcester's Dict.; Century Dict.; Bou- 
vier's Law Dict.; Wharton, Crim. Law (llth Ed.) § 1720. See also 
cases cited in Words and Phrases Jud. Def., vol. 4, First Séries, 3359, 
and vol. 1, New Séries, 507. The only distinction between "bawdy- 
house" and "house of ill famé" is that the former term has no référence 
to the famé of the place, but dénotes the fact that it is a resort for 
the purposes of prostitution. State v. Smith ; Wharton, Crim. Law 
(llth Ed.) § 1720, note. 

[4] The insistence that the act is unconstitutional, as delegating 
législative power to the Secretary of War as the head of an executive 
department of the government, is unavailing. The applicable rule is 
thus stated in Field v. Clark, 143 U. S. 649, 694, 12 Sup. Ct. 495, 505 
(36 L. Ed. 294) : 

"ïhe Legiislature caiiuot delegnte its power to make a law ; but it can make 
a law to delegate a power to détermine some fact or state of tliings upon 
which the law makes, or intends to make, its owii action dépend. To deny 
this would be to stop the wheels of government. There are many thlngs 
upon which wise and useful législation mùst dépend, which cannot be known 
to the law-making power, and must, therefore, be a suuject of inquiry and 
détermination outside of the halls of législation." 

The Secretary did not make the law under considération. He was 
the mère agent of Congress to ascertain and déclare the zone within 
which the statute, which expresses the will of Congress, should take 
effect. The prosecution would fail, if the law empowered and directed 
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the Secretary of War by régulation to make the keeping of a house of 
ill famé within five miles of a military station criminal. AU that he 
was empowered and directed to do was to make the régulation. The 
régulation promulgated by him does not déclare its violation a pun- 
ishable offense. It is the act of Congress which déclares that the 
violation of such régulation after its promulgation shall constitute a 
misdemeanor by the person transgressing it, and that he shall be fined 
or imprisoned, or both, as a penalty therefor. United States v. Breen, 
(C. C.) 40 Fed. 402 ; Railroad Co. v. Commissioners, 1 Ohio St. 17, 
88, 89; Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 
367, 51 L. Ed. 523; Dastervignes v. United States, 122 Fed. 30, 58 
C. C. A. 346 (C. C. A. 9) ; United States v. Ormsbee (D. C.) 74 Fed, 
207. 

[5, 6] It is charged that the act is unconstitutional, as an assump- 
tion of and an attempt to interfère with the police power of the state 
to regulate the morals of its citizens, and as an invasion of the re- 
served powers of the state. That the state in the exercise of its police 
power bas the right to legislate, and in pursuance of that right has 
legislated, to control the morals of its citizens, and may prosecute the 
keepers of bawdyhouses, is freely conceded; but their conviction and 
sentence for that offense in the state court, had action been taken 
against them there, would not bar their prosecution in this court. 
Cross V. North Carolina, 132 U. S. 131, 139, 10 Sup. Ct. 47, 33 L. Ed. 
287; Sexton v. California, 189 U. S. 319, 323, 23 Sup. Ct. 543, 47 
I.. Ed. 833; Byrne, Fed. Crim. Proc. § 211. The attitude of the gov- 
ernment is that Congress, not in the exercise of the police power, but 
in the exercise of the war power conferred upon it by the fédéral 
Constitution, may also, as a matter of right, prohibit the présence 
of such places within the prescribed territory without encroaching 
on the jurisdiction of the state. The extent of such war power is 
therefore the interesting and important question for décision. If 
the statute is a valid exercise of that power, then it is a part of the 
suprême law of the land, and ail persons are subject to it. 

[7, 8] The war power résides in the nation's right of self-preserva- 
tion — the préservation not only of itself, but of ail of its citizens, 
Vattel, Uaw of Nations (Chitty's Ed.) star pp. 5, 6, 154, 291 ; United 
States V. Pierce (D. C.) 245 Fed. 878, 883 ; Tod v. Fairfield Common 
Pleas, 15 Ohio St. 377, 390. The fédéral Constitution specifically 
confers the right of national self-preservation and intrusts the means 
of enforcing such right to the discrétion of Congress. Article 1, § 
8, empowers Congress "to déclare war" (clause 11), "to raise and sup- 
port armies" (clause 12), "to provide and maintain a navy" (clause 
13), and "to make rules for the government and régulation of the land 
and naval forces" (clause 14). The exécution of thèse unrestricted 
powers falls within the line of duties of the national government, its 
control over ail matters pertaining to war being plenary and exclusive. 
Tarble's Case, 13 Wall. 397, 408, 20 L. Ed. 597; Tod v. Fairfield 
Common Pleas, 15 Ohio St. 389. The power to déclare and wage 
war carries with it the power to conduct it successfully. The business 
of the United States, as a warrior, is to conquer, to restore peace and to 
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maintain the government. Mechanics' & Traders' Bank v. Union Bank, 
25 La. Ann. 387. It is not necessary, in order to prove the particular au- 
thority to enact the spécifie statutory provisions against vice, which are 
novir under considération, to show a particular and express constitu- 
tional grant. The design of the Constitution was to establish a govern- 
ment to direct and administer the afifairs of a great and growing 
nation and at the same time to fix by sufhciently distinct Unes the 
sphère of its opérations. To accompUsh this purpose it was only 
necessary to make express grants of gênerai powers, coupled with 
the grants of such incidental and auxiliary powers as migtit be neces- 
sary or proper in the exercise of the powers expressly granted. Thèse 
necessarily extensive incidental or implied powers, to which a large 
part of our existing national législation is due, are found in clause 18 
of article 1, § 8, which confers on Congress the authority "to make 
ail L,aws which shall be necessary and proper for carrying into exécu- 
tion the foregoing powers and ail other powers vested by this Con- 
stitution in the government of the United States, or in any department 
or officer thereof." The word "necessary," occurring in such clause, 
was held in McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579, not 
to be used in the strict and rigorous sensé of indispensably necessary, 
but in the more mitigated sensé which common usage justifies, and as 
in the common affairs of the world or in approved authorities, and to 
import no rnore than that one thing is convenient, or useful, or essen- 
tial to another. "To make ail laws which shall be necessary and 
proper for carrying into exécution" the war powers of the Constitution, 
which are complète within themselves, must be understood as empow- 
ering Congress, as an incident to them, to employ any appropriate 
means calculated to wage war successfully. In McCulloch v. Mary- 
land, Mr. Chief Justice Marshall said (4 Wheat. 420, 4 h. Ed. 579) : 

"We think the sound construction of the Constitution must allow to the 
national Législature that discrétion, with respect to the means by which the 
powers it confers are to be carried into exécution, which will enable that 
body to perform tlie high dutles assigned to It, in tlie manner most beneflcial 
to the people. Let the end be legitimate, let it be within the scope of the Con- 
stitution, and ail means which are appropriate, whleli are plainly adapted to 
that end, which are not prohibited, but consist with the letter and splrit of 
the Constitution, are constltutional." 

The line of distinction between what constitutes an exercise of war 
power and what is a legitimate police régulation may at times appear 
to be dim and shadowy, but the two powers are separate and distinct. 
In Bierly, Police Power, Fédéral and State, pp. 6 and 7, it is said that : 

"The war power Is sovereign, and yet It Is not the police power, for it Is 
exereised to préserve the sovereignty itself, rather than the health, or 
economy, or morals of a communlty." 

Congress has the undoubted right to go beyond gênerai régulations 
for the conduct of a war and descend to the most minute directions, 
if it shall deem it advisable so to do. Its right to exercise power in 
that behalf is as great, at least, as its power under the commerce 
clause of the Constitution, as declared in Hoke v. United States, 227 
U. S. 308, 323, 33 Sup. Ct. 281, 57 E. Ed. 523, 43 L. R. A. (N. S.) 
906, Ann. Cas. 1913E, 905, in which the législation there under 
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considération (White Slave Act June 25, 1910, c. 395, 36 Stat. 825 
[Comp. St. 1916, §§ 8812-8819]) partook of the quality of a police régu- 
lation. See, also, Glouster Ferry Co. v. Pennsylvania, 114 U. S. 196, 215, 
5 Sup. Ct. 826, 29 L. Ed. 158. It is the exercise of the existing implied 
powers which enables Congress to legislate to meet the exigencies 
resulting from new conditions and new methods of business (McCul- 
loch V. Maryland, 4 Wheat. 415, 4 L. Ed. 579), and which frequently, 
but erroneously, gives rise to the application of the term "flexibility" 
or "elasticity" to the Constitution. The novelty of the législation hère 
in question affords no proof of its want of constitutionality or of a 
straining of our fundamental law. The wisdom of the framers of the 
Constitution in committing to the discrétion of Congress the choice 
of appropriate means for executing the great powers (including the 
war power) on which the welf are of the nation essentially dépends, was 
thus tersely and vigorously stated in the last-named case (4 Wheat. 
at page 415, 4 E. Ed. 579) : 

"To havo jjreseribed the means by wliich governmont should, In ail future 
tlme, exécute its powors, would hâve beeu to change, entirely, the character 
of the Instrument, and give it the i)roiierties of a légal code. It would hâve 
been an unwise attempt to provide, by Immutable rules, for exigencies 
which, if foreseen at ail, must hâve been seen dlmly, and which can be best 
provided for as tliey occur. ïo ha\'e declared that the best means shall not be 
used, but those alone without which the power given would be nugatory, 
would hâve been to deprive the Législature of the capacity to avail Itself of 
expérience, to exercise its reason, and to accommodate its législation to 
circumstances." 

The Constitution does not define the measures to be taken in car- 
rying on war, but authorizes Congress, to whom the war power is 
confîded, to make ail such laws to carry into effect the expressly grant- 
ed powers relating to that subject, as that body in the exercise of its 
sole discrétion may deem proper. Stewart v. Kahn, 11 Wall. 493, 506, 
507, 20 L. Ed. 176. Were the power to conduct war and to maintain 
efficiency in the army dépendent in any degree upon the pleasure of the 
States, it would in ail probability be unequally exerted and the gov- 
ernment might suffer disaster by obstruction to an adéquate exercise 
of such power on the part of unfriendly states. Tarble's Case, 13 
Wall. 397, 408, 20 L. Ed. 597; Re Debs, 158 U. S- 564, 578, 15 Sup. 
Ct. 900, 39 E. Ed. 1092. 

Does the act in question conteniplate national self -préservation ? To 
ascertain its purpose, other pertinent provisions may be considered. It 
provides by voluntary enlistment and conscription for the raising, 
organizing, and equipping of a great army to prosecute against a pow- 
erful enemy a war provoked by repeated wrongs inflicted on us as a 
nation. Good order, subordination, and efficiency are nowhere so 
necessary to national protection as in the army. To insure thèse 
qualities section 12 of the act déclares that the Président may make 
-such régulations governing the prohibition of alcoholic liquors in or 
near military camps, and to the officers and enlisted men of the army, 
as he from time to time may deem necessary or advisable ; that no 
person, natural or artificial, shall sell or supply or hâve in his posses- 
sion any intoxicating or spirituous Hquors at any mihtary station, can- 
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tonment, camp, fort, post, officers' or enlisted men's club, in use at the 
time for military purposes under the statute, but that the Secretary of 
War may prescribe régulations permitting the sale and use of intoxi- 
cants for médicinal purposes ; and that it shall be unlawf ul and a pun- 
ishable offense to sell any intoxicating liquors, including béer, aie or 
wine, to any officer or member of the military forces while in unifonn, 
except as in the act provided. Section 13 authorizes, empowers, and 
directs the Secretary of War during the présent war to' do everything 
by him deemed necessary to suppress and prevent the keeping and set- 
ting up of houses of ill famé, brothels, and bawdyhouses within such 
distance as he may deem needful of any military camp, station, fort, 
post, cantonment, or training or mobilization place, and déclares that 
any person, natural or artificial, rèceiving or permitting to be re- 
ceived for immoral purposes any person into any place, structure, or 
building used for the purpose of lewdness, assignation, or prostitution, 
within the distance so designated, or shall permit any such person to 
remain for immoral purposes in any of such places, so designated, or 
who shall violate the régulation promulgated by the Secretary of War 
to carry out the object and purpose of such section, shall be guilty of a 
misdemeanor, and be punished by fine or imprisonment, or both. 

The statute was framed in récognition of the fact that the greatest 
efficiency attainable by an army dépends upon the sobriety, healthful- 
ness, and high moral tone of the soldiers composing it. Soldiers ad- 
dicted to the use or under the influence of liquor are less orderly, 
less obedient, less compétent to discharge their duties, and more prone 
to disease than when in their normal condition. If afflicted by any of 
the loathsome diseases which may be contracted in bawdyhouses, they 
are not only unfitted temporarily at least for the performance of 
duties, but in some instances, on account of the communicability of 
such diseases, become a menace to those with whom they are associated. 
The nation, for its safety, is entitled at ail times to the best service of 
which its soldiers and ail of its soldiers are capable. This praise- 
worthy statute also opérâtes for economy and for the safety of our sol- 
diers and is a pledge to their relatives and friends that they shall be 
so cared for as will not only best protect their country, but also 
themselves in times of péril, and that they will not be returned home, 
dissolute in habits, addicted to drink, or victims of foui and infections 
disease. Congress, in the legitimate exercise of the war powers vested 
in it by the Constitution, has declared that, inasmuch as the efficiency, 
good health, and sound morals of the army are conducive to the prés- 
ervation of the nation, restrictions upon the sale of intoxicants, and the 
discontinuance of houses of ill famé, bawdyhouses, and brothels, as a 
means to that end, are necessary within given territorial limits during 
the existence of the présent war, and its enactment is the suprême law 
of the land. In answer to the argument that the power to establish 
the ordinary régulations of police has been left to' the individual 
States, and cannot be assumed by the national government, it is sufifi- 
cient to say that the statute hère assailed rests, not upon the police 
power, but upon the war power, conferred on Congress and recognized 
by the law of nations. 
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No case determining the validity of section 13 oî the statute hère 
imder considération has been cited, excepting United States v. Smith, 
decided by Judge Newman, apparently without his filing a written 
opinion; but many décisions, the advance sheets of which are in my 
possession, hâve been handed down sustaining varions sections and 
clauses of the act. Helpful and pointed ntterances are found in 
McCormick v. Humphrey, 27 Ind. 144, 154, Tod v. Fairfield Common 
Pleas, 15 Ohio St. ZTl , and Knoefel v. WiUiams, 30 Ind. l,_all of which 
involve the constitutionality of war measures enacted pending the Civil 
War; but an extended review of those cases, illuminating as they are, 
is not deemed necessary. 

It follows that an order may be entered overruling the motion to 
quash, after which the demurrer may be filed. It also is overruled. 



In re D. F. HERLEIIY CO. 
(District Court, N. D. New York. January 22, 1918.) 

1. Baxkruptcy iS=388(2) — INTERVE^'TION — Answer — RiGHT To File — Notice. 

An ex parte order, allowlng one creditor of an allegpd liankrupt to 
answer an Involuntary pétition filed by others after the tlme to file such 
answer has expired, should not be granted, but notice should be required 
to be given to a creditor, who liad corne into the proceedlng and become 
an aetual party, but who flled no answer and did not object to the 
suffieieney of the pétition. 

2. Bankrïiptcî i©=388(2) — Proceedings — Answer. 

Bankr. Act July 1, 1898, § ISb, c. 541, 30 Stat. 551, as amended by 
Act Feb. 5, 1903, c. 487, § 6, 32 Stat. 798 (Oomp. St. IDK), § 9002), déclares 
that the bankrupt or any creditor may plead to the petltlou in involun- 
tary bankruptcy within five days after the return day, or wltliin such 
further time as the court may allow, whlle section 50f déclares that 
creditors other than original petitioners may at any time enter their 
appearance and joln in the pétition, or file an answer and be heard in 
opposition to the prayer of the pétition. Au involuntary pétition was 
filed on July 17th. On July 30th a creditor flled an answer denying in- 
solvency, and the commission of any act of baniiruptcy, and an attorney 
for a second creditor filed a pétition and obtaiued an order to show 
cause why the issue framed by the answer sliould not be trled or the 
pétition dismissed. Prior to the filing of such pétition, the attorney for 
the second creditor, representing certain creditors, had recovered default 
judgments against the bankrupt, on which exécution had been Issued and 
levies made. On return and hearing of the order to show cause, no ob- 
jection was ralsed to the suffieieney of the pétition, and the court 
ordered that the answer Interposed, and which had been referred to the 
référée, be proceeded with. Thereafter tlie bankrupt offered a composi- 
tion, and the first answering creditor withdrew his answer, whereupou the 
second creditor by its attorney on October 22d applied ex parte for an 
order permittlng it to Intervene and file an answer. 7/e/d, that it was 
improper, after that lapse of time, to allow the second creditor to answer 
the pétition, section 59f not being intended to allow creditors to eom(? 
in and answer at any time, thls being ])articularly true in view of the 
fact that judgment liens against the property of the Ijanki-upt might be- 
come by lapse of more than four moiiths invulnérable to attack in case 
the pétition should be denled. 

^ssFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
247 F.— 24 
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3. Bankbtjptct ©=5S1(4) — "Act of Bankbuptcy" — What Constitutes. 

Under Bankr. Act, § 3a, suIhI. 3 (Comp. St. 1916, § 9587), declaring that 
acts of bankruptcy of a person shall consist of his having suffered or 
permitted, wlille Insolvent, auy creditor to obtain a préférence througli 
légal proeeedlngs, and not liaviiig, at least flve days before a sale or 
final disposition of any property affected by such préférence, vaeated or 
dlscharged such préférences, an involnntary pétition in bankruptcy filed 
agalnst a New York corporation, wliich alleged that the corporation had 
suffered and permitted a numlier of its ereditors to obtain préférences 
through légal proceedings in form of judgments entered and docketed 
against it, and upon which exécutions had been issued to the sheriff, 
who had levied upon the property of the corporation and threatened to 
sell the same because the corporation has not vaeated or discharged such 
préférences, although more than flve days hâve elapsed since the same 
were obtained, does not allège an act of bankruptcy, not showing ad- 
vertlsement of the property levied upon for exécution, or that the day 
flxed for sale was not more than flve days distant. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Act of Bankruptcy.] 

4. BANKuuPTcy <s=359 — Act of Bakkruptcy — Execution Sale. 

Under such section, where a .l'udgment creditor delays more than four 
months In advertisiug or directing a sale under exécution, no act of 
bankruptcy is couiniitted, even though the Judgmeiit lien then becomes 
invulnérable to attack under ths Bankruptcy Act. 

5. Bankruptcy <S=^84 — Pétition. 

Thougii an ini-oluntary pétition in bankruptcy against a corporation 
did not allège an àct of bankruptcy, yet, where the corporation was in 
fact insolvent, it niay by résolution confess its insolvency and inability 
to pay its debts, and déclare its willingness to l)e adjudicated a bank- 
rupt on that ground, and, if that lie donc, a new pétition can be flled. 

(3. Bankruptcy ®=381(4) — Courts of Bankruptcy — JuRisnicTioN. 

The jurisdiction of the bankruptcy court In involuntary bankruptcy 
proceedings is not gênerai, but is limited to certain specifled classes of 
cases, and the record must show that one or more of the specifled acts 
of bankruptcy was committed, and. If the pétition does not allège an 
act of bankruptcy, the court has no jurisdiction, and the proceedings 
are void. 

In Bankruptcy. In tbe matter of the D. F. Herkhy Company, an 
alleged bankrupt. On motion of petitioning ereditors to strike from 
the files the answer of the I^ewis-Weller Manufacturing Company, a 
creditor. Motion sustained, but pétition held insiifficient. 

Bronner & Ward, of Little Falls, N. Y., for petitioners. 

Fred D. Mclntosh, of Little Falls^ N. Y., for answering creditor. 

RAY, District Judge. July 17, 1917, three petitioning ereditors filed 
a pétition in involuntary bankruptcy against the D. F. Herlehy Com- 
pany. That Company has not answered the pétition, or questioned its 
sufficiency in any way, or denied insolvency. On the pétition and 
papers presented, showing necessity therefor, this court appointed a 
receiver of the property and estate of such alleged bankrupt, who 
qualified July 23, 1917, and took possession of the property and con- 
tinued the business by authority of this court. Appraisers were duly 
appointed, the property appraised, and the inventory filed August 16, 

<gS5Fot other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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1917. August 24, 1917, the alleged bankrupt filed its schedules in 
due form as required by law. 

July 30, 1917, A. M. Mills, representing a créditer, Willcox, Watts 
& Co., filed an answer denying insolvency and the commission of any 
act of bankruptcy. Fred D. Mcintosh, as attorney for the Lewis- 
Weller Manufacturing Company, the same créditer he novv represents, 
filed a pétition and obtained an order to show cause, returnable Sep- 
tember 11, 1917, why the issue framed by the answer should not be 
tried or the pétition in bankruptcy dismissed. Prior to the filing of 
such pétition the said Mcintosh, representing certain creditors of the 
said D. F. Herlehy Company, had brought suit against that company 
and obtained several judgments by default, which were duly docketed 
in Herkimer county, the résidence of such company. Execution had 
been issued thereon and levies made before the pétition in bankruptcy 
was filed. On the return and hearing of the said order to show cause, 
no objection was raised to the sufficiency of the pétition in bankruptcy 
by said Mcintosh, and the court ordered that the issue framed by 
such answer interposed by said Mills, and which had been referred 
to the référée in bankruptcy for trial, be proceeded with, that the re- 
ceiver file an account, and that a meeting of creditors be called to 
consider an offer of composition before adjudication, which the al- 
leged bankrupt alleged and represented it was desirous of making. 
To ail this no objection was made by said Mcintosh. A meeting of 
creditors was called later for such purpose, and a proposed composi- 
tion offered in writing, to which objections were made. Thereupon 
October 3, 1917, said Mills, representing said creditor, Willcox, Watts 
& Co., withdrew the said answer interposed by him. 

[1, 2] At the meeting to consider the oiïer of composition Mr. Mc- 
intosh, representing the said judgment creditors and a large number 
of other creditors who had no judgments, objected to the proposed 
composition. 

October 22, 1917, said Mcintosh, in behalf of the said Lewis- Weller 
Manufacturing Company, applied ex parte for an order permitting it 
to intervene in the proceeding and file an answer to the pétition. The 
court signed such an order, which was duly filed and entered. It ap- 
pears that such an answer had already been filed by Mr. Mcintosh. 
No answer was served on the petitioning creditors or their attorneys, 
Bronner & Ward, nor were they served with a copy of such ex parte 
order. 

October 29, 1917, the receiver applied on notice for an order to ail 
creditors for authority to sell the personal property of the bankrupt, 
and an order to show cause was issued and served on ail creditors, 
including those represented by Mr. Mcintosh, and on the return day 
the order to sell prayed for was granted without objection, and the 
sale was made on notice and reported to the court and November 20, 
1917, duly confirmed. The proceeds of sale are now in the hands of 
such receiver. 

November 27, 1917, the alleged bankrupt filed an amended offer 
in such composition proceedings, and after a full hearing, December 
26, 1917, the référée to whom the matter had been referred filed his 
report and certificate, finding that claims proved and allowed amount- 
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ed to $9,707.70 ; that 32 creditors, representing $5,584.41 of indebted- 
ness, voted to accept the composition offered ; and that 73 creditors, 
representing $4,123.29 of indebtedness, voted against. He therefore 
recommended that the composition offer be not confirmed. Mr. Mc- 
Intosh represented and voted 70 of thèse daims of creditors who op- 
posed. The entire estate of the alleged bankrupt will not exceed 
$4,500. It thus appears that the alleged bankrupt was and is insolvent. 
This is admitted. The answer interposed by Mr. Mcintosh dénies 
that any act of bankruptcy had been committed. The only act of bank- 
ruptcy alleged in the pétition reads as follows: 

"That D. F. Herlehy and Company heretofore and on or about the 28th 
day of June, 1917, and other dates since that tinie, suffered an4 permitted a 
number of Its creditors to obtain a préférence through légal proceedings in 
the form of judgments entered and docketed against it, upon which execntion.s 
hâve been issued to the sheriff of Herkimer county, who has levied upon the 
property of said alleged bankrupt and threatens to sell the same, and beeause 
.said alleged bankrupt has not vacated and discharged said préférences, al- 
though more than flve days hâve elapsed since the same were obtained." 

There has been no motion to vacate the receivership, and there was 
no objection to his continuing the business until the sale was made, 
and there was no objection to the sale, although ail parties and cred- 
itors were duly notified. This would be a good point to stop légal 
proceedings, except such as are necessary to close the estate, pay legit- 
imate and reasonable expenses, and divide the balance of the money 
on hand amongst the creditors. Should Mr. Mcintosh succeed in 
defeating the bankruptcy proceedings, he will obtain payment in fuU 
for the judgment and exécution creditors represented by him, to the 
détriment and disadvantage of about 60 gênerai creditors, or cred- 
itors at large represented by him, as they hâve no judgments, or liens. 
If by amendment to the pétition and proof the proceedings can be 
saved, this resuit will not follow necessarily, but considérable Htigation 
is imminent. It is not wise in any légal proceeding that an attorney 
should represent a large number of clients, the interests and rights in 
the subject-matter of some of whom conflict. This court ought not 
to hâve granted the order ex parte permitting the Lewis- Weller Man- 
ufacturing Company to intervene and file an answer to the pétition 
at the time it did, October 20, 1917. Notice ought to hâve been given 
Bronner & Ward. That creditor came into the proceeding and be- 
came an actual party as early as September 11, 1917, and did not an- 
swer or object to the sufficiency of the pétition. When Mr. Mcin- 
tosh, representing Lewis- Weller Manufacturing Company, applied to 
intervene and file an answer, his time to answer had long since ex- 
pired. Section 18b of the Bankruptcy Act provides : 

"The bankrupt, or any creditor, may appear and plead to the pétition within 
five days after the return day, or within such l'urther time as the court may 
allow." 

The act originally fixed the time for pleading to the pétition at ten 
days, but the amendment of 1903 reduced this tOi five days. The 
provisions of section 59f (Comp. St. 1916, § 9643) were not intended 
to allow creditors to corne in and answer at any time. In re Mutual 
Mercantile Agency (D. C.) 111 P'ed. 152, 6 Am. Bankr. Rep. 607. 
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When five weeks had elapsed after the filing of the pétition, it has 
been held not an abuse of discrétion to refuse permission to answer. 
First Natl. Bank of Belle Fourche (C. C. A. 8th Circuit) 152 Fed. 64, 
81 C. C. A. 260, 11 Ann. Cas. 355, 18 Am. Bankr. Rep. 265. 

[3, 4] This point is not of great or controlling materiality in this 
case, however, as it appears on the face of the papers that to give this 
court jurisdiction in this matter to niake an order of adjudication the 
pétition must be amended. As now framed, no act of bankruptcy is 
sufSciently alleged. Citizens' Banking Co. v. Ravenna Nat. Bank, 
234 U. S. 360, 34 Sup. Ct. 806, 58 L. Ed. 1352; In re Rosenblatt 
(C. C. A. 2d Circuit) 193 Fed. 638, 113 C. C. A. 506, 28 Am. Bankr. 
Rep. 401 ; Matter of Rung Furniture Co. (C. C. A. 2d Circuit) 139 
Fed. 526, 71 C. C. A. 342. 14 Am. Bankr. Rep. 12 : In re Vastbinder 
(D. C.) 126 Fed. 417, 11 Am. Bankr. Rep. 118, 121; Folger v. Put- 
nam (C. C. A. 9th Circuit) 28 Am. Bankr. Rep. 173; Collier on Bank- 
ruptcy (llthEd.) 106, 112. _ _ 

Ail three of the éléments specifîed in subdivision 3 of section 3a of 
the Bankruptcy Act must be présent to constitute the act of bank- 
ruptcy. The language is spécifie : 

"Sec. 3. Acts of bankruptcy by a person shall consist of his liavlug 
* * * (3) suffered or perniitted, whlle insolvent, any créditer to obtain a 
préférence thj'ough légal proeeedings, and not ha-^'ing at least five days before 
a sale or final disposition of any property att'eeted by sucii préférence vacat- 
ed or discharged sucb préférence." 

A référence to the décision of the Suprême Court in Citizens' 
Banking Company v. Ravenna National Bank, supra, makes it clear 
that the words "before a sale or final disposition of any property af- 
fected by such préférence" make it possible that in New York, when 
judgment is obtained and docketed, whether exécution is issued 
thereon or not, and time is allowed to run, and no sale is actually ad- 
vertised or made thereunder, no matter if the property affected there- 
by is ail the créditer bas, and consists of real estate, and the judgment 
so docketed and thereby made a lien is greater than the value of such 
property, and more than four months elapse, so that the judgment be- 
comes a fixed lien, which cannot be attacked in bankruptcy thereafter, 
that then the judgment créditer may sell and "sweep the deck," so to 
speak, as no act of bankruptcy was committed by the judgment credi- 
tor, as no sale was advertised, and if a sale thereafter constitutes an 
act of bankruptcy the four months has run, and the judgment must 
stand as a valid lien under the provisions of section 67 of the act. 

Neither the judgment créditer nor any créditer at large can com- 
pel a sale under such a judgment, and ail the créditer with such a 
judgment against an insolvent person has to do, in the case of real 
estate, is te obtain and decket his judgment and refuse or neglect to 
issue exécution and sell. After the expiration of four months his lien 
becomes fixed and cannot be attacked. After that time lie may ad- 
vertise and sell with impunity, so far as other creditors are concerned, 
as the lien is more than four months old. But ail this is of no consé- 
quence in, and is to one side of, the instant case. The décisions are 
that, to constitute an act of bankruptcy in the case of a judgment, 
exécution issued thereon, and levy made on personal property, there 
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must be a sale of such property advertised, and the day fixed for the 
sale must be not more than five days distant, before an act of bank- 
ruptcy is committed. If no sale is advertised, the condition does not 
occur, and there is no act of bankruptcy. 

[5, 6] In the instant case there is an allégation that exécution had 
been issued and levy made, and that the judgment creditor threatens 
to sell, and that the judgments were obtained more than five days 
before the fiHng of the pétition ; but there is no allégation that a sale 
had been authorized or fixed for any time, or proposed for a day not 
five days distant, or for any time. Therefore on this pétition this 
court has no jurisdiction to adjudicate the D. F. Herlehy Company a 
bankrupt. The pétition may be amended by filing an amended pétition 
within ten days, and if the truth be that no sale was advertised, inas- 
much as the company is in fact bankrupt, it may by resolution con- 
fess its insolvency and inability to pay its debts, and déclare its wil- 
lingness to be adjudged a bankrupt on that ground. If that is donc, 
a new pétition can be filed. The defect in the pétition has now been 
called to the attention of the court and cannot be ignored. The juris- 
diction of the bankruptcy court in involuntary proceedings to ad- 
judge a person, a firm, or a corporation a bankrupt is not gênerai, but 
limited to certain specified classes of cases, and the record must show 
that some one or more of the specified acts of bankruptcy was com- 
mitted. If this is not so, then the pétition shows on its face that an 
act of bankruptcy was not committed, as the act alleged does not 
constitute an act of bankruptcy. See In re Hammond (D. C.) 163 
Fed. 548; In re Pressed Steel, etc. (D. C.) 193 Fed. 811, 27 Am. 
Bankr. Rep. 44; 1 Remington on Bankruptcy (2d Ed.) 239. In such 
case, want of jurisdiction to make an adjudication affirmatively ap- 
pears, and the proceedings will be void. 

The ex parte order granting leave to file an answer will be vacated, 
on the ground no notice was given, but without préjudice to a new 
application. The answer served is stricken from the files. 



UNITED STATES, FOR TTSE OF CARNEGIE INSTITUTE OF 
TECHNOLOGY v. C. A. RIFFLE CO. et al. 

(District Court, W. D. Pennsylvania. Noveinber Tenu, 1917.) 

No. 1872. 

1. United States ®=>67(2) — Actions — Conteactobs' Bonds. 

Where a contracter engagea, on work for the United States, througli 
allégea négligence in blasting, injured the building of a third person, the 
United States cannot, suing for the use of such third person, malntain 
action on the contractor's bond under Act Cong. Feb. 24, 1905, c. 778, 33 
Stat. 811, ameuding Act Aug. 13, 1894, c. 280, 28 Stat. 278 (Comp. St. 
1916, § C923), re<iuirlng bonds for the protection of persons furnishing 
materlals and labor for the construction of public Works. 

^ssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. TJnited States ®=»78 — Negliobnce of Oonteactob. 

T?be United States is uot liable to a third person for damages to his 
building, occasioned through the négligence of a contracter engaged in 
public work. 
8. Négligence <g=14 — Actions — Right to Maintain. 

Where a contracter engaged in public work for the TJnlted States was 
guilty of négligence whicb damaged tbe building of a third person, such 
third person bas a right of action against the contracter. 

4. INDEMNITY <S=9(1) — CONSTRUCTION — BoND. 

Where the contract of one engaged in work for the United States 
provided that the contracter should be responslble for ail damages to per- 
son or property whlch might occur in connection with the prosecutlon of 
the woik, and a bond given was eonditioned that the contracter should 
fulfiU ail covenants of the contract, the provisions of the contract were In- 
tended for the benefit of tbe United States alone, and a third person, 
whose property was injured through the négligence of the contracter, bas 
no rigbts under the contract. 

5. Indbmnitt <S=3l5(2) — Actions — Eight oï Action. 

In such case, as neither the bond nor the contract eontained any agree- 
ment that the United States might, in event of tbe centractor's failure to 
pay persons damaged, no recovery could be had against the contracter or 
bond by the United States, suing for the use of the third person whose 
property was damaged ; such person in no way being a party to the 
agreement. 

6. Indbmnitt <S=>15(2) — Actions — Right to Maintain. 

In such case, as the United States suffered no injury by reason of the 
centractor's négligence, it had no right to maintain an action on the con- 
tract and bond. 

At Law. Action by the United States, for the use of the Carnegie 
Institute of Technology, a corporation, against the C. A. Riffle Com- 
pany, a corporation, and another. Action dismissed. 

E. Lowry Humes, U. S. Atty., and Van A. Barrickman, Asst. U. S. 
Atty., both of Pittsburgh, Pa., for use plaintiff. 

A. J. Barron and McKee, Mitchell & Alter, ail of Pittsburgh, Pa., 
for défendants. 

THOMSON, District Judge. The American Fidelity Company, in 
its affidavit and supplemental affidavit of défense, allèges as a matter 
of law that the plaintifï's statement of claim discloses no cause of ac- 
tion against it, which question of law so raised must be decided by the 
court under section 20 of the Pennsylvania Practice Act of 1915, which 
takes the place of a demurrer. 

The f acts, briefly, are thèse : The défendant, C. A. Riffle Company, 
a, corporation, on April 10, 1915, entered into a contract with the 
United States govemment to do certain work of gênerai excavating and 
filling, in connection with the expérimental station for the Bureau o£ 
Mines at Pittsburgh, Pa. The corporation gave its bond, with the 
American Fidelity Company as surety, in the sum of $14,000, with 
the condition, inter alia, that the obliger "shall well and truly fulfifl 
ail the covenants and conditions of the said contract above referred to." 
The contract itself, on page 5, provided that the contractor will "be 
responsible for ail damages to person or property which may occur in 
connection with the prosecution of the contract." It is alleged that, 

■^=»Foi otber cases see aamo toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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while engaged in the prosecution of the work, the contracting company, 
through négligence in blasting, injured the roof and broke certain 
Windows in the machinery hall building of the Carnegie Institute of 
Technology, the repair of which cost the said Institute $129.55 ; that 
the Institute made demand from the contracting company and also 
from the surety company for payment, which payment they neglected 
and refused to make. To recover the cost of repair, this action is 
brought by the United States, for the use of the Institute ; the plain- 
tif? ciaiming in its statement the amount of the bond. 

[1] It is perfectly clear that this suit could not be maintained un- 
der the act of Congress of February 24, 1905, amending the act of 
August 13, 1894, "for the protection of persons furnishing materiaLi 
and labor for the construction of public works." The claim is for re- 
pairs made on the building of the use plaintiflf, and not for any build- 
ing erected or work done under the contract. No attempt was made 
to bring this action in accordance with the provisions of the acts of 
Congress above cited ; and besides such action would bave been barred 
by the time limit prescribed in the act itself. 

[2-6] I think thèse propositions may be safely asserted: 

First. The right to recover in this action stands as if the above- 
recited acts of Congress had never been passed. 

Second. The United States is not liable to the Institute for the dam- 
ages occasioned by its contractor in the négligent exécution of the 
work which the latter contracted to perform. 

Third. For such négligence, resulting in injury, the Institute could 
maintain an action against the contractor. 

Fourth. The provisions in the contract between the United States 
and the Riffle Company were intended for the benefit of the United 
States and no other person. If the action were on the contract, and not 
on the bond, the Institute, not being a party to that contract, would 
hâve no standing. 

Fifth. The action being brought upon the bond securing the faith- 
ful performance of the conditions of the contract gives the Institute 
no other or higher rights. There is no covenant or promise in that in- 
strument, made by the United States, to pay third parties any damages 
sufïered, if the contractor fails to pay. It foUows that, not being a 
party to the obligation, the Institute could maintain no action on the 
Ijond in its own name, and making itself use plaintifï did not change its 
status. Thèse principles are sustained in First M. E. Church v. Isen- 
berg, 246 Pa. 221, 92 Atl. 141 ; Foundry Co. v. National Surety Co., 
92 Fed. 549, 34 C. C. A. 526; Eberhart v. United States, 204 Fed. 884, 
123 C. C; A. 180. 

Sixth. The United States, having sustained no damage, dould main- 
tain no action in its own name, and this action, being for the benefit of 
the Carnegie Institute of Technology on a contract to which the latter 
was not a party, and in which it has no légal interest, cannot be main- 
tained. 

The action should therefore be dismissed; and it is so ordered. 
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In re 35% AUTOMOBILE SUPPLY CD. 

(District Court, S. D. Xew York. Decemlier 8, 1917.) 

1. Bankruptcï <S=3318(2) — Bitect— Fïxed Liability. 

Wliile an adjudication in baiikruptcy, wlietiier voluntary or Involun- 
tary, créâtes au anticlpatory brcacli of the bankrupt's contracts, it doëa 
not make an agreemeut to pay out of au uneeitain fund, whicli may never 
come into being, a fixed liability, whicli can be proveu under Bankr. Act, 
Act July 1, 1898, e. 541, § 63, 30 Stat. 562 (Comp. St. 1016, § 9647). 

2. EsTorpEi, <g=358 — Equitable Estoppel — Gbounds. 

Where claiinant, who owned 97 per cent, of tlie stock of a bankrupt 
corijoratiou, and had a large claim against it, sigued an agreement wltb 
the corporation to extend the tinie of payment and receive his pay out of 
the actual and net earuing», and the agreement further roclted that, by 
reason of elalmant's inability to properly manage and operate the business 
of the corporation, he had procured and indueed other persons to pur- 
chase one-half of the capital stock owned by liim, clalmant Is not, as 
against those who acquired one-half his stock, estopped from setting up 
his original claim, where the company, on subséquent bankruptcy, was 
so Insolvent that nothing would be left for stockholders, even if the claim 
was not proved; this being partlcularly true where it did not apï-ieait 
that those taking the stock did so in reliance on claimanfs agreement 
with the corporation, or what, if anything, they paid thorefor. 

S. CoNTnACTS ®=187(1) — Contracts for Benefit of Tijird Peuson. 

In such case, where there was no agreement by clalmant, the Stock- 
holder and croditor, that he would walve his rights as a créditer, if oth- 
ers would take over a portion of his stock, there was no promise by him 
for the beneflt of a third porson whlcli those who took over a portion of 
his stock could assert on behalf of the corporation, despite elalmant's 
agreement with the corporation as to payment of his claim. 

4. GiFTS ©=029 — CORPORATE Shares — Enfobcement. 

The delivery of a certificate of stock with intention of niaklng a gift of 
the shares evidenced thereby is ordinarily treated as a valid completed 
gift, and the courts will enforce the trausfer in a suit in equity. 

5. Payment ©=^35 — iNnEBTEDNEss— Oancellation. 

An indebteduess may be eanceled by a surrender of the bond or notes, 
or by an exécution of a receipt in full, if such is the intention of the par- 
ties. 

6. Novation «S==>3— Considération— Sufficienct. 

The principal stockholder of a corporation, who was also a creditor, 
signed an agreement with the corporation extending the time of pay- 
ment and agreeing to receive his pay out of the actual and net earnings. 
The agreement provided l'or a returu of the original notes evidencing the 
stockholder's claim, and pursuant thereto those notes were delivered to 
the coiporation. Èeld that, as it was the intention of the parties to 
cancel the old indebtedness and to substitute a new form of indebtedness, 
the agreement was supported by a considération, and was enforceable as 
against the stockholder, even though a new indebtedness in the same 
amount as the old was created immediately on caneellatlon of the old. 

7. Contracts "S^SIO — Eescission — Bankruptcy. 

In such case, though the corijoratlon subsequently became a voluntary 
bankrupt, the flling of the voluntary jietltion cannot be treated as a breach 
of the contract, warranting complète restission by the creditor; there 
being no agreement by the corporation to remain in business, but oiily 
an agreement to make payment out of future earnings, if there were any. 

^saFor other cases see same toplc & KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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In Bankruptcy. In the matter of the bankruptcy of the 35% 
Automobile Supply Company. The proof of claim of L. A. Shatz was 
expunged by the référée, and claimant pétitions for review. Affirmed. 

Heyn & Covington, of New York City, for receiver of Shatz's Es- 
tate. 

Rosenberg & Bail, of New York City, for trustée. 

AUGUSTUS N. HAND, District Judge. One Shatz owned 97 per 
cent, of the stock of the bankrupt corporation and had a claim against 
it amounting to $34,847. Under thèse circumstances he signed an 
agreement with the company to extend the time of payment and to re- 
ceive his pay out of "actual and net earnings." The agreement recited 
that the company would be unable to meet its obligations to Shatz at 
the time of maturity, and that by reason of Shatz's "inability to prop- 
erly manage and operate the affairs and business" of the corporation 
he had "procured and induced other and various persons to purchase 
one-half of the capital stock owned by him." The company, some 
time after the agreement was executed, fîled a voluntary pétition in 
bankruptcy, and was subsequently adjudicated a bankrupt without 
having made any net profits applicable to the payment of the claim of 
Shatz under the terms of the above agreement. The receiver in bank- 
ruptcy of Shatz seeks to prove the face of his claim, and the référée 
has rejected it on the ground that it was not a fixed liability at the time 
of the filmg of the pétition. Section 63 of the Bankruptcy Act. The 
claim was rejected as a matter of law upon the above facts to which 
the trustée in bankruptcy in efifect demurred. 

[ 1 ] I think the référée was right in holding that the claim could not 
be allowed if the agreement I hâve mentioned was valid. That in- 
strument attempted to substitute something resembling a bond payable 
only out of income for an absolute obligation; and while the Suprême 
Court in Central Trust Co. v. Chicago Auditorium Association, 240 
U. S. 581, 36 Sup. Ct. 412, 60 L. Ed. 811, L. R. A. 1917B, 580, held 
that an adjudication in bankruptcy, whether involuntary or voluntary, 
créâtes an anticipatory breach of the bankrupt's contracts, it did not 
hold that an agreement to pay out of an uncertain fund which might 
never come into being was a fixed liability. Colman v. Withoft, 195 
Fed. 250, 115 C. C. A. 222; In re Roth & Appel, 181 Fed. 667, 104 
C. C. A. 649, 31 E. R. A. (N. S.) 270. 

[2,3] The claimant, however, raises a much more serions point in 
his contention that the agreement was without considération, and 
therefore did not cancel the absolute obligation of the company to pay 
Shatz the $34,847 due him before the instrument was executed. It is 
to be noted that there has been no proof that the persons who took 
one-half of the stock of Shatz did so upon his promise to them to 
extend the time of payment of his claim and to receive payment only 
out of the net earnings of the company, nor was it shown what, if any- 
thing, they paid for the stock. Even if this were shown, the rights of 
thèse stockholders to insist that he adhère to his agreement in proving 
his claim against the company would rest upon estoppel, and would 
hardly be operative in a case where the company was so insolvent that 
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Tiothîng would be left for stockholders, even if the Shatz claim were not 
proved. But no élément of estoppel bas been shown. Nor can I dis- 
cover any agreement by Shatz with the company that Shatz would 
waive liis original rights if the stockholders should take stock from 
Shatz. I therefore find no promise made for the benefit of a third 
party, and no opportunity to invoke the rule in Lawrence v. Fox, 20 
N. Y. 268. 

[4-6] The argument of lack of considération is not, however, per- 
suasive. The agreement provides for a return of the original notes, 
and this agreement was carried out. The return was obviously intend- 
-ed to operate as an extinguishment of the old indebtedness, and was a 
discharge of the chose in action by means of a symbolic delivery of 
the évidence thereof ; that is to say, the return of the notes. The de- 
livery of a certificate of stock with the intention of making a gift of 
the shares evidenced thereby is in most jurisdictions in the United 
States treated as a valid, completed gift, and the courts will enforce 
the transf er in a suit in equity. Westerlo v. De Witt, 36 N. Y. 340, 93 
Am. Dec. 517; Ridden v. Thrall, 125 N. Y. at page 577, 26 N. E. 627, 
11 L. R. A. 684, 21 Am. St. Rep. 758; Gilkinson v. Third Avenue R. 
R. Co., 47 App. Div. 472, 63 N. Y. Supp. 792. In the same way an 
indebtedness may be canceled by a surrender of the bond or notes, or 
■by a receipt in full, if such is the intention of the parties. Brink v. 
Stratton, 112 App. Div. 299, 98 N. Y. Supp. 421, affirmed 188 N. Y. 
620, 81 N. E. 1160; Gray v. Barton, 55 N. Y. 68, 14 Am. Rep. 181. 

The discharge of the indebtedness evidenced by the old séries of 
notes was sufficient considération to support the new agreement to pay 
out of income. The proof of claim for a gênerai indebtedness was 
therefore of an extinguished obligation and could not be made. 

Counsel for the creditor urges upon reargument of this motion that 
the cases which I hâve cited relate to discharges of an entire obliga- 
tion. Hère the entire obligation was discharged. It is immaterial that 
a new one to pay the same amount was substituted, because it was to 
be paid from an entirely dififerent source, if that source ever came 
into being, and consequently was a new and différent obligation. 

[7] The second point urged by counsel for the creditor is equally 
untenable. It is based apparently upon the theory that the agreement 
to take payment out of future income can be rescinded because the 
corporation did not continue in business, but virent into voluntary bank- 
ruptcy. It is certainly true that if the bankruptcy had been involun- 
tary the point would not be well taken, and I cannot regard a volun- 
tary pétition, which, under the circumstances, was evidently justifiable, 
as a iDreach of contract which would entitle the corporation to rescind 
the entire transaction from the beginning. There was an obligation to 
pay, but no obligation to remain in business under circumstances which 
rendered payment hopeless. 

The motion to expunge the proof of claim was properly granted, and 
the décision of the référée is afifirmed. 
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UNITED STATES y. NINETEEN BALES AND SIXTEEN BUNDLES 

OF RUGS. 

(District Court, S. D. New York. December' 18, 1917.) 

1. CUSTOMS DUTIES <S=5l33 — ]roRFEITUHI'>-PROCEE,DINGS. 

Under Act June 22, 1874, c. 391, § 17, 18 Stat. 189 (Comp. St. 1916, § 
10132), declaring tliat whenever, for an alleged violation of the customs 
revenue laws, any person who shall be charged with havlng incurred any 
fine, penalty, forfelture, or disabillty otlier ttian imprlsonment, or shall 
be interested in any vessel or merchandise selzed, when the apprai.sed 
value of such vessel or merchandise is not less than $1,000, shall présent 
hls pétition to the judge of the district in which the alleged forfeiture 
occurred, etc., settlng forth the facts of the case and praying for relief, 
such judge shall, if the case in his .iudgment requires, proeeed to iiiquire 
in a summary manner into the circuinstance.s of the case, a décision in a 
summary proceeding thereunder that there was no fraud in connection 
with the importation of merchandise is not a binding adjudication, pre- 
venting the subséquent maintenance of a libel to forfeit the merchandise ; 
the purpose of the summary proceeding being merely to secure clemency 
of the Treasury Department, whose power to remit forfeltures is purely 
administrative. 

2. Customs Duties <3=3l25— Importation— Value. 

Under Act Oct. 3, 1913, c. 16, § III, par. "I," 38 Stat. 184 (Comp. St. 
1916, § 5527), declaring that the owner, consignée, or agent of any Im- 
ported merchandise may "at the time when he shall make entry of such 
merchandise * * » make such addition In tlie entry to, or such déduc- 
tion from, the cost or value given in the invoice * * * as in his opin- 
ion may raise or lower the samo to the actual market value or Whole- 
sale priée of such merchandise at the time of exportation to the United 
States in the principal markets of the country from whieh the same ha» 
been imported," wliere the consignée, at the time of entry and before 
examination, raised the value of merchandise to correspond with the mar- 
ket value in the country from which it was imported, the step will pre- 
vent forfeiture for undervaluation ; the consignée havlng the légal title, 
even though fraud was attempted by the consigner. 

In Admiralty. Libel by the United States against Nineteen Baies 
and Sixteen Bundles of Riigs. Claim by the Beloochistan Rug Weaving 
Company. On motion for release of merchandise upon the pleadings. 
lyibel disraissed as to certain items, and merchandise released ; but, as 
to others, motion denied. 

Francis G. Cafïey, U. S. Atty., of New York City (Harold Harper, 
of New York City, of cotmsel), for the United States. 

Barber, Watson & Gibboney, of New York City, for claimant. 

AUGUSTUS N. HAND, District Judge. The United States brought 
this action to forfeit certain rugs for fraudulent entry. The rugs 
were consigned by one Maller, in India, to the Beloochistan Rug Weav 
ing Company, the claimant. The first group of rugs, 1 and 2, are 
sought to be forfeited for an attempted fraudulent entry by consigner 
and consignée, and the second group of rugs, 3 to 6, for an attempted 
fraudulent entry by the consigner. 

There are two défenses : First. That Judge Manton, in a summary 
proceeding had before him, has already decided that there was no such 
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fraud in either case. Second. That in the second group, items 3 to 6, 
if there was any fraud attempted by the consignor, the consignée, who 
had the légal title, corrected the undervaluation and made a truthful 
entry. 

The claimant moves for a release of the merchandise upon the plead- 
ings. 

[1] The summary proceeding I hâve referred to was held pursuant 
to section 17 of the act of June 22, 18/4, which reads as foUows : 

"Whenever, for an alleged violation of the customs revenue laws, any per- 
son who shall be charged vvith havhig Ineurred any fine, penalty, forfeiture, 
or dlsabllity other tlian imprisonment, or shall be interested In any vessel or 
merchandise selzed or subject to soiKure, when the appralsed value of such 
vessel or merchandise is net less than one thousand dollars, shall présent his 
pétition to the judge of .the district in which the alleged violation occurred, or 
in which the property is isituated, setting forth, truly and particularly, the 
facts and circumstances of the case, and praying for relief, such judge shall, 
if the case, in his judgment, requires, proceed to in(iuire, in a summary man- 
ner Into the circumstances of the case, at such reasonable time as may Ix» flxed 
by him for that purpose, of which the district attorney and the collecter shall 
be notiiied by the petitioner, in order that they may attend and show cause 
why the pétition should be refused." 

The Suprême Court in Dorsheimer v. United States, 7 Wall. 166, 
19 Iv. Ed. 187, held that the power of the Secretary of the Treasury 
under the act of March 3, 1797, c. 13, § 1, 1 Stat. 506 (Comp. St. 
1916, § 10130), to remit forf eitures was not a judicial, but a purely ad- 
ministrative function. In The Cotton Planter, Fed. Cas. No. 3,270, 
the Secretary refused to remit the penalty after an adjudication of for- 
feiture, though there were favorable findings by the courr upon a sum- 
mary proceeding brought under the act of 1797. The court held this 
did not prevent the court from reviewing the validity of the original 
adjudication. The claimant urges that this case is not in point, because 
the summary proceeding foUowed a judicial adjudication upon a libel 
for forfeiture. I think it clear, however, that the whole object of the 
proceeding under section 17, supra, is to secure the clemency of the 
Treasury Department, though it incidentally involves a recovery of 
possession of the libeled merchandise. It involves in no sensé a ju- 
dicial act, and consequently the findings are in no sensé res adjudicata, 
and the présent libel can, so far as Judge Manton's findings go, still be 
maintained, 

[2] As for the second point urged, I think the case of United States 
v. One Case, No. 1577, 234 Fed. 856, 148 C. C._ A. 454, is conclusive. 
At the time of entry, and before examination of items 3 to 6 of the im- 
portation by the appraiser, the value was raised by the consignée to 
correspond with the market value in the country from which they were 
imported, pursuant to section III of paragraph I of the act of October 
3, 1913. This step taken by the consignée and owner distinguishes the 
case from United States v. Twentv-Five Packages of Panama Hats, 
231 U. S. 358, 34 Sup. Ct. 63, 58 t. Ed. 267 (see, for report in court 
below, 195 Fed. 438, 115 C. C. A. 340), for in that case there was 
nothing before the court but a fraudulent invoice by the shipper, with- 
out any attempt on the part of any one to correct it before entry. I 
find no évidence in the language of the présent statute that the owner 
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who corrects the valnation at the time of entry must be the consignor. 
I think the section covers any owner, whether consignor or consignée. 
It reads thus : 

"That the owner, consignée, or agent of any imported merchandise may, at 
the time when he shall malce entry of such roereliandise, * • » malse sueh 
addition in the entry to, or svich déduction from, the cost or value given in 
the Invoice * * * as In his opinion may raise or lower the same to the ae- 
tual market value or wholesale pitce of such merchandise at the time of ex- 
portation to the TJnited States in the principal markets of the country from 
which the same has been imported." 

As there is no fraudtilent entry in respect to group 2, items 3 to 6, 
the libel should be dismissed as to thèse rugs, and the merchandise re- 
leased ; but the motion must be denied, and the cause proceed to final 
■decree, as to the remainder of the Hbeled goods. • 



ANDERSON v. PATTEN, Postmaster. 
(District Court, S. D. New Yorlc. November 30, 1917.) 

1. PosT Office <@=3l4 — Nonmailable Matter— Obscène Literatube. 

In a suit to restraln défendant, a postmaster, from denying the use of 
the mails to a publication on the ground that it violated Oriminal Code 
(Act March 4, 1909, c. 321) § 211, 35 Stat. 1129 (Oomp. St. 1916, § 10381), 
declaring that every obscène, lewd, or lasclvious, and filthy book or other 
publication is nonmallable matter, évidence held to warrant exclusion 
showing that the excluded publication contained storles and articles sala- 
cious in their character and having a tendency to incite lust, even though 
a mère description of irregular thlngs in relation to sex may not fall 
withln the statute. 

2. PosT Office iS=>14— Non5Iaii,abi.e Matter— Exclusion. 

The exclusion of publications from the mails by the Postmaster Gen- 
eral as obscène, lewd, or lascivious, under Criminal Code, § 211, Is not a 
question reviewable by the court, except In cases where the judgment of 
the Postmaster General has been whoUy arbitrary and without founda- 
tiou, for his discrétion must be regarded as eoncluslve, unless clearly 
wronj;. 

In Equity. Suit by Margaret C. Anderson against Thomas C. Pat- 
ten, Postmaster of the City of New York. On motion to restrain the 
postmaster from denying use of mails to the October issue of the 
Little Review. Motion denied. 

John Quinn, of New York City, for complainant. 

Francis G. Caffey, U. S. Atty., of New York City (Joseph A. Bur- 
■deau, Asst. U. S. Atty., of New York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. [1] This is a motion to 
restrain the postmaster of New York from denying the use of the 
mails to the October issue of the T-,ittle Review. This publication was 
suppressed upon the advice of the solicitor of the Post Office Depart- 
ment on the ground that it was nonmailable under section 211 of the 
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United States Criminal Code (Comp. St. 1916, § 10381), which pro- 
vides : 

"Every obscène, lewd, or lascivlotis, and every flltliy book, pamphlet » • * 
vvriting « * * or other publifation of an indécent character * * * is 
hereby declared to be nonmailable matter and shall net be conveyed in the 
mails or delivered from any post office or by any letter carrier." 

The publication which is particularly objected to by the Postal Au- 
thorities is a short story about a soldier in the British army, who 
reflects upon the topsy-turvy condition of the world and feels that 
gigantic forces, which he is pleased to call those of nature, are arrayed 
against the individual — forces that in niost cases will overpower him. 
He regards his own destruction in the présent European conflict as 
more than likely, and under ail thèse conditions feels at war with the 
world. With satirical satisfaction he seduces a young girl, and dis- 
regards her appeals when she becomes a mother. In his revolt at 
the confusion and injustice of the war, he feels justification at having 
wreaked his will and obtained his satisfaction, thus, as he says, outwit- 
ting nature. 

It may be urged that this story points varions morals. One may say 
it shows the wickedness of selfishness and indulgence. Another may 
argue that it shows the dégradation of camp life and the demoralizing 
character of war. It naturally causes a reflecting mind to balance the 
heroism and self-abnegation that always shines forth in war with the 
demoralization that also inevitably accompanies it. The very old ques- 
tion suggests itself as to the ultimate values of war. 

But no outline of the story conveys its full import. The young girl 
and the relations of the man with her are described with a degree of 
détail that does not appear necessary to teach the desired lesson, what- 
ever it may be, or to tell a story which would possess artistic merit or 
arouse any worthy émotion. On the contrary, it is at least reasonably 
arguable, I think, that the détails of the sex relations are set forth to 
attract readers to the story because of their salacious character. I 
am, of course, aware that mère description of irregular things in re- 
lation to sex may not fall within the statute. Such was the case when 
a similar New York statute was discussed by the Court of Appeals 
of that State in People y. Eastman, 188 N. Y. 478, 81 N. E. 459, 11 
Ann. Cas. 302. Hère, however, there is ground for holding that por- 
tions of the short story in question hâve a tendency to excite lust, and^ 
if this is so, it falls within the prohibition of the statute. People v. 
MuUer, 96 N. Y. 408, 48 Am. Rep. 635 ; Swearingen v. United States, 
161 U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765. 

There is also in this publication a translation of a document stated 
to hâve been found on a soldier. This document is supposed to hâve 
emanated from a German committee on increase of population. It 
bears the sériai number 138,756, is a kind of commission containing in- 
structions to the addressee to beget children of ail women available in 
a designated district. The witticism indulged in in this document, 
promising promotion in case the addressee takes on a second district, 
as well as the gênerai style of the publication, is an indication that it 
is not genuine, and would not appear to be so to an intelligent reader. 
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I think the Department's position that its tendency îs to corrupt is not 
vinreasonable. I can hardly regard it as a publication giving informa- 
tion, for it seems prima facie designed to attract readers because the 
subject-matter and the treatment are salacious, and not because it gives 
information, or in design or in fact teaches the reader how dangerous 
or demoralizing is the Teutonic foe. 

[2] The whole subject involved in this case is beset with difficulties, 
and the duty of the Postmaster General in administering the act is a 
most délicate one. Few would, I suppose, doubt that some prévention 
of the mailing of lewd publications is désirable, and yet no field of 
administration requires better judgment or more circumspection to 
avoid interférence with a justifiable freedom of expression and literary 
development. I hâve little doubt that numerous really great writings 
would come under the ban, if tests that are frequently current were 
applied, and thèse approved publications doubtless at times escape only 
because they come within the term "classics," which means, for the 
purpose of the application of the statute, that they are ordinarily im- 
mune from interférence, because they bave the sanction of âge and 
famé, and usually appeal to a comparatively limited number of readers. 
It is very easy, by a narrow and prudish construction of the statute, 
to suppress literature of permanent merit. Thèse considérations of 
administration, however, are not for the courts, except in cases where 
the judgment of the Postmaster General has been wholly arbitrary and 
without foundation. 

While it has been urged with unusual ingenuity and ability that noth- 
ing under considération can bave the tendency denounced by the stat- 
ute, I do not think the complainant has made out a case for interfer- 
ing with the discrétion lodged in the Postmaster General, whose "dé- 
cision must be regarded as conclusive by the courts, unless it appears 

that it was clearly wrong." Masses v. Patten, 246 Fed. 24, C. C. 

A. ; Smith v. Hitchcock, 226 U. S. 58, 33 Sup. Ct. 6, 57 L. Ed. 119. 

The motion is denied. 
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MURPHT V. McLOUGHLIN et aL 

In re WQULFE. 

(Circuit Court of Appeals, Fifth Circuit. January 25, 1918.) 

No. 3153. 

1. HUSBAND AND WlFE ®=324S PeOPERTT OF WlFE — InTEREST. 

The bankrupt and claimant, who became hls wife, both of ■whom were 
résidents of Ixsuisiana, executed an antenuptlal contract recitlng that 
the future wlfe brought into the marriage certain property wbicli she 
constituted her dower. The husband aclcnowledged recelpt, and took 
possession of such property for account of his future wlfe. The contract 
provided that as to any remalning property of the wife there should be 
no community of acquêts and gains, but a séparation of property between 
them, and that the future wlfe should retain the full ownership and 
administration of ail her other property, however and whenever ac- 
quired. Rev. Clv. Code La. art. 3319, déclares that the wlfe bas a légal 
mortgage on the property of her husband for restitution of her dower 
and for the reinvestment of dotal property sold by her husband, 
which she brought In marriage, reckoning from the célébration of the mar- 
ringe ; llkewise for restitution of the dotal property whlch came to her 
after marriage, and for the restitution and relmbursement of her 
paraphernal property. Article 2347 déclares that the dowry is given to 
the husband for hlm to enjoy as long as the marriage shall last, while 
articles 2349 and 2350 déclare that the Income of the dowry belongs to 
the husband for support of the famlly, and that the husband alone bas 
the administration of the dowry, and his wife cannot deprive him of It. 
Eeld, that uuder the contract the property brought by the wife, whlch 
was descrlbed as constltuting her dowry, could not be treated as parapher- 
nal property for the purpose of charging the husband with interest 
thereon, despite the provisions of the contract for a séparation of 
property between the spouses. 

2. Husband and Wife <g=144 — Estatb of Wife — Interest. 

Under Rev. Clv. Code La. art. 2396, declaring that when the wlfe, who 
Is separate In property, has left the enjoyment of her property to her 
husband without any procuration, he Is not answerable for the fruits, 
until a demand Is made for them by the wlfe, or, If It is not made, 
untll the dissolution of the marriage, and that he is not accountable for 
the fruits whlch hâve been consumed, a husband is not llable to his wife 
for interest on her property, either dotal or paraphernal, delivered into 
his custody under an antenuptlal contract, which dld not make him agent 
for the wife, until after demand for return. 

3. JUDOMENT ©=5828(3) CONCLUSIVENESS — MATTEES CONCLUDED. 

The wlfe of a Louisiana bankrupt, on intervention In a proceedlng In 
the Louisiana state courts to foreclose a mortgage, was by the state 
court decreed entltled to a surplus as against her husband and the trustée 
In bankruptcy, who was made a party. The wife's claim was based on 
the husband's liability for his recelpt of her property under an antenup- 
tlal contract. The property delivered by the wife to the bankrupt was 
several times greater in amount than the amount of the surplus. The 
Louisiana court allowed the wife interest for property held by the hus- 
band during the marriage. Held that, as an adjudication is binding upon 
parties and privies as to questions which were in fact in controversy and 
determined, and those which should hâve been raised, though they were 
not, the détermination of the Louisiana court cannot, in a subséquent pro- 
ceedlng In bankruptcy, be treated as a conclusive adjudication entitling 
the wife, as against the trustée, to Interest on account of property re- 

^ssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered DigesU & Indexe» 
247 F.— 25 
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celved by the bankrupt husband, for no mention of the question of Interest 
appears In the opinions of the state court, other than the amended judg- 
ment of the Court of Appeals, which allowed interest, and the question 
whether the wife was entitled to interest, in order for her to daim the 
surplus, was not necessary for détermination, as the surplus was far 
less than the amount of property which she had dellvered to the bankrupt. 

4. JUDGMENT <S=»828(3) — CONCLUSIVENESS — MATTEBS FOB DETERMINATION. 

In such case, as the Louisiana court was confronted wlth only two 
Inqulries, whether it had jùrisdiction to dlstribute the surplus or bal- 
ance as against the banliruptcy court, and, If so, to which of the two 
clalmants It should be pald, the détermination by that court as to in- 
terest is not concluslve. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. 

In the matter of the bankruptcy of James J. Woulfe. The claim of 
Mrs. Mary Murphy, wife of James J. Woulfe, bankrupt, which was 
opposed by James J. McIyOUghUn, trustée, and others, was disallowed 
in part, and claimant appeals. Affirmed. 

See, also, 137 La. 1087, 69 South. 847. 

John J. Reilley, of New Orléans, La., for appellant. 

John Dymond, Jr., A. Giffin Levy, and M. M. Boatner, ail of New 
Orléans, La., for appellees McLoughlin and Dymond. 

W. J. & H. W. V/aguespack, of New Orléans, La., for appellee 
Trousdale. 

Parkerson & Parkerson, of New Orléans, La., for appellee Succes- 
sion of W. S. Parkerson. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This was an appeal from an order of the 
District Court, sitting in bankruptcy, settling the account of the trus- 
tée in bankruptcy of the estate of James J. Woulfe. The decree al- 
lowed the appellant the principal of her claim against her husband's 
estate, as a prior claim, but denied her interest on the principal of the 
claim, and it is from this feature of the decree that the appeal is 
taken. 

The appellant contends for the allowance of interest : (1) Because of 
a judgment in her favor in the state court, which provided for interest, 
and which she claims conclusively adjudicates her right to it ; and (2) 
because she claims interest is justly due her under the law of Louisiana. 

[ 1 ] The appellant's claim against her husband arose out of an ante- 
nuptial contract. Among other property that the appellant brought to 
the marriage was the sum of $5,000. Of this property, and the reason 
of its contribution, the contract recited: 

"Thlrd. That the said future wife brings Into the marriage the foUowlng 
descrlbed niovable and immovable property, which she hereby constltutes as 
her dowry." 

As to this property the husband acknowledged receipt, and that he 
took charge of it for account of his future wife, and became responsible 
to her for it. As to any remaining property of the wife, the contract 

^=9For other cases see same toplc & KEY-NUMBESR in aU Kcy-Numbered Dlgests & Indexes 
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provided that there should be no community of acquêts and gains, but 
a séparation of property between them, and that the wife should 
retain the full ownership and administration of ail her other property, 
however or whenever acquired. The question is whether for the money 
received by the hubsand under this contract, he became liable for pay- 
ment of interest to his wife. 

The Suprême Court of the United States, in the case of Fleitas v. 
Richardson, 147 U. S. 550-553, 13 Sup. Ct. 429 (37 L. Ed. 272), said: 

"lîie separate property of the wife Is that which she brings into the mar- 
riage hy inheritance, or by donation iiiade to her particularly, and is divlded 
into dotal or extradotal. Dotal property is that which the wife brings to the 
husband to asslst him in hearing the expenses of the niarriage establishment. 
Civil Code, art. 2:'>'',7. Kxtradotal property, otherwise called paraphernal prop- 
erty, is that which fornis no part of the dowry." 

For each class "the wife has a légal mortgage on the property of her 
husband," given by the provisions of Civil Code, art. 3319. The wife 
has the right at any time during the marriage to sue for and retake 
possession of paraphernal property. Her dotal property is not gen- 
erally recoverable from the husband while the marriage lasts. Civil 
Code, art. 2347. The husband alone administers the dowry, and the 
wife cannot deprive him of it. Civil Code, art. 2350. The income or 
proceeds of the dowry belong to the husband, and are intended to 
help him support the charges of the marriage, such as the maintenance 
of the husband and wife, that of their children, and other expenseai 
which the husband deems proper. Civil Code, art. 2349. 

The appellant contends that the property brought by her into the 
marriage was paraphernal and not dotal property, and that upon para- 
phernal property of the wife the husband is chargeable with interest. 
That he is not chargeable with interest upon dotal property is apparent 
from the quoted articles of the Civil Code. Appellant's contention that 
the contract créâtes paraphernal and not dotal property is based upon 
the provisions of the contract which make the wife separate in prop- 
erty as to her property generally, and also those that recite the hus- 
band's receipt of the property brought into the marriage for account of 
his wife and his acknowledgment of liability to her therefor. If there 
had been no express récital in the contract that the property, con- 
tributed by the wife, constituted her dowry, the argument might pre- 
vail. In view of the express characterization of the f und and property 
as the wife's dowry, it would be giving too much weight to the fact 
that there was to be no community of acquêts and gains and a sépara- 
tion of property and administration as to her gênerai property, to ac- 
cord it the efïect of nuUifying the express term of the provision relat- 
ing to the contribution of the spécifie property which the wife brought 
into the marriage. The contract should bear this construction, es- 
pecially in view of Civil Code, art. 2338, which provides that: 

"Whatever in the marriage contract is declared to belong to the wife, or to 
be given to her on account of the marriage by other persons than the husband, 
is part of the dowry, unless there be a stipulation to the contrary." 

[2] Conceding that the property so contributed was the wife's 
paraphernal property, it does not follow that the husband would be 
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chargeable with interest, when the possession and administration of it 
was intrusted to the husband by her, until after a demand for its 
return had been made by the wife, or a judgment therefor obtained by 
her, or until a dissolution of the marriage. Civil Code, art. 2396, is 
as follows: 

"When the wlfe, who is separate in property, has left the eii.io.yment of her 
property to her husband wlthout any procuration, he is not answerable foJ- 
the fruits, until a demand of them be niade by his wife, or if it is not made. 
until the dissolution of the marriage. He is not accouutable for the fruits 
which hâve been * ♦ * consumed." 

While, under the terms of the marriage contract in this case, the 
husband received the property as that of his wife and became respon- 
sible for its custody, and return of the unexpended corpus to her, we 
do not understand that his use and enjoyment of it, pending the mar- 
riage relation, and his possession, was as agent for his wife. Whether 
the money be deemed dotal or paraphernal property, we do not think 
the appeliant was entitled under the law of Louisiana to interest on it 
while the marriage relation endured, and the husband was permitted 
to possess and enjoy it, under the contract. 

[3] The appeliant, however, contends that, whatever may be the law 
of Louisiana in this respect, she is entitled to interest because of a 
judgment rendered in her favor by the Court of Appeal for the Par- 
ish of Orléans, awarding her interest, and which was affirmed by the 
Suprême Court of Louisiana on appeal, and that thereby her right to 
interest has been conclusively adjudicated as between her and the trus- 
tée in bankruptcy, who was a party to the suit in the state court, and 
the other appellees, whom she claims were in privity with him. 

Conceding, without deciding, the jurisdiction of the state court to 
render the judgment relied upon by the appeliant, we think there is 
another sufficient reason for not giving to it the effect of an adjudica- 
tion binding either upon the trustée or upon the other appellees, and 
regardless of whether the latter were or were not represented By the 
trustée and privy to him. An adjudication is binding upon parties and 
privies, as to questions which were, in fact, in controversy and deter- 
mined, and as to those which should hâve been raised, though they 
were not. Werlein v. New Orléans, 177 U. S. 390, 20 Sup. Ct. 682, 44 
L. Ed. 817. It covers questions of both law and fact, upon which their • 
(the parties') rights dépend and those which might hâve been déter- 
minée!, as well as those which were. Handlan v. Walker, 200 Fed. 
566, 119 C. C. A. 46. This rule applies in courts of bankruptcy equally 
as it does in other forums. The questions then are: (1) Was the mat- 
ter of the allovi'ance of interest a litigated question in the state courts.^ 
and (2) if not, was it a question of law upon which the rights of the 
parties in the state court depended ? 

1. The judgment of the Court of Appeal for the Parish of Orléans, 
which was affirmed by the Suprême Court, allowed the appeliant in- 
terest. However, there was no contestation, either in the civil district 
court, or in the Court of Appeal, or in the Suprême Court, as to 
whether interest was properly allowable or not. It was not a contro- 
verted issue between the parties, before the rendition of judgment, and 
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in no true sensé can it be said to hâve been actually litigated in the 
State court. No mention of the question of interest, other than in the 
amended judgment of the Court of Appeal, appears in the opinions of 
the State courts. We think the appellant fails to show that the parties 
to the Utigation in the state court — the appellant and the trustée — ever 
there contested the appellant's right to interest. If the allowance of 
interest was immaterial to the rights of the trustée m that case, it 
would seem that he was under no cîuty to appeal from the judgment in 
that respect, to protect his future rights in other litigation, where the 
right to interest might become important. As the fund in the state 
court for distribution was much less than the principal of the appel- 
lant's claim, the trustée had no interest in contesting the allowance of 
interest in that case. 

[4] 2. Did the rights of the parties in the state court litigation, in 
any way, dépend upon the détermination of appellant's right to interest 
on her claim ? The litigation was in no sensé a proceeding to establish 
appellant's claim, at least, except as it was incidentally involved in her 
right to the balance in the registry of the state court. The true amount 
of her claim, so far as it exceeded that balance, was of no conséquence. 
The jurisdiction in which it would hâve to be established, in order to 
obtain payment, except for the balance in the state court, was the 
bankruptcy court. The suit in the state court was a proceeding to 
foreclose a mortgage. There was a surplus left in the registry of the 
court, after foreclosure sale, over and above the amount required to 
satisfy the mortgage. The appellant and the trustée intervened, claim- 
ing the surplus. The state court was confronted with two inquiries 
only: (1) Did it hâve jurisdiction to distribute the balance, as against 
the bankruptcy court? and (2) if so, to which of the two claimants 
should it be paid? The opinion of the Suprême Court (137 La. 1087, 
69 South. 847) shows that thèse were the only two questions consider- 
ed, and decided, in the state court. The state court ruled that it did 
hâve the right to make the distribution between the claimants, and or- 
dered the balance paid to appellant. The balance was $875. The only 
issue in the state court was appellant's right to this balance. To décide 
this issue it was only necessary for the state court to détermine that 
appellant had a valid claim against the bankrupt to the amount of the 
fund to be distributed ; i. e., $875. The principal of appellant's claim 
was conceded to be five thousand dollars. The right of t"he appellant 
to the whole amount left for distribution did not dépend upon whether 
her claim did or did not bear interest, and the décision of that issue 
was not involved in the litigation in the state court and did not concern 
the subject-matter of it. 

Appellant's right to interest not having been actually a matter of 
contestation between the parties, and not having been necessary to a 
décision of any of the issues involved in the state court litigation, we 
hold that the appellant's plea of res adjudicata fails. 

The order of the District Court appealed from is affirmed. 
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UNITED STATES v. HALSET.L. 

(Circuit Court of Appeals, Eightli Circuit. January 10, 1918.) 

No. 49G5. 

1. Indians <S=>15(1) — Indian- Lands— Convetances. 

Act July 1, 1902, c. 1375, 32 Stat. 716, ratifiée! by the Cherokee Nation 
August 7th, of that year provides in section 11 that tlieie shall be al- 
lotted to every citizen of tlie Cherol^ee Tribe land equal in value to 110 
acres of tlie average àllottaWe of the Cheroltee Nation. Section 13 pro- 
vides that every member of the tribe shall designate as a homestead out 
of his allotment land equal in value to 40 acres, which shall be inalién- 
able during his life, not exceeding 21 years from the date of the certifl- 
cate of allotment, and that a separate certiflcate shall issue for the 
homestead. Section 14 providos that lands allotted shall not be incum- 
bered or alienated by the allottee or his heirs before the expiration of 5 
years from tlie date of the ratification of the act, while section 15 pro- 
vides that ail lands allotted to members of the tribe, except such land 
at such time set aside for a homestead, shall be aliénable in 5 years 
after issuance of patent. Section 20 provides that if any person, whose 
name appears on the roll of the members of the tribe shall hâve died sub- 
séquent to September 1, 1902, and before receiving his allotment, the 
lands to which such person would hâve been entltled, if living, shall be 
allotted in his name and shall descend to his heirs. Héld, that home- 
stead property allotted to a member of the Cherokee Nation is not, ou 
her death shortly after allotment, aliénable by her heirs until the ex- 
piration of at least 5 years after August 7, 1902, thé date of ratification of 
the act, the 5-year restriction on aliénation imposed by section 14 ap- 
plying to the homestead of an allottee who dies after receiving an allot- 
ment. 

2. Indians iS=»15(2) — Indian Lands — Convetances. 

Before the expiration of 5 years after ratification of the Act of 1902, 
Congress by Act April 26, 1906, c. 1876, § 22, 34 Stat. 145, provided that the 
adult heirs of any deceased Indian of either of the Five Clvilized Tribes, 
whose sélection bas been made or to whom a deed or patent bas been 
Issued for his or her share of the land of the tribe, to which he or she 
belongs, may sell or couvey the lands inherited from such décèdent, but 
ail conveyances made by heirs, who are full-blood Indians, shall be sub- 
ject to the approval of the Secretary of the Interior. Thls act was modi- 
fied by Act May 27, 1908, c. 199, § 9, 35 Stat. 315, declaring that the 
death of any allottee of the Five Oivilized Tribes shall operate to re- 
move ail restrictions on aliénation of such allottee's lands, but that no 
conveyance of any interest of any full-blood Indian heir shall be valid, 
unless approved by the court having .lurisdiction of the settlement of 
the estate of the deceased allottee. Held, that as Congress had power, 
the first restrictions on alienaliou by the heirs of allottees not having 
expired, to place new restrictions on aliénation, a full-blood heir's con- 
veyance of the homestead of a full-blood Cherokee allottee, made more 
than five years atter ratification of the Act of 1902, is invnlid, where 
not apprtived by the court liaviug jurisdiction of the settlement of the 
allottee's estate. 

Appeal from the 'District Court o£ the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by the United States against E. U Halsell. From a decree in 
part for the United States, and dismissing the bill as to part of the 
relief sought, the United States appeaïs. Modified, witli directions, and 
otherwise affirmed. 

(grsFoi other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digosts & Indexe» 
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W. p. McGinnis, U. S. Atty., and Paul Pinson, Sp. Asst. U. S. Atty., 
both o£ Muskogee, 0kl. 

Before CARI^AND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. The United States brought this suit to 
cancel certain conveyances made to appellee by an heir of Eliza Simp- 
son. Eliza Simpson was a full-blood Indian of the Cherokee Tribe, 
duly enrolled, and there was allotted to her certain land as a homestead 
and certain land as surplus. About six months after receiving her allot- 
ment she died intestate on January 20, 1905, leaving surviving her as 
one of her heirs Mary Nelson, also a full-blood Cherokee Indian. 
Mary Nelson, on February 16, 1907, executed to appellee a warranty 
deed, conveying the homestead and surplus lands that had been allotted 
to Eliza Simpson. At the same time she entered into a contract with 
appellee whereby she agreed to convey this land to him, and in pursu- 
ance of the contract she executed a quitclaim deed to appellee on 
August 22, 1907, conveying the same lands. None of thèse conveyances 
was approved by either the Secretary of the Interior or by the court 
having jurisdiction of the estate of the deceased allottee. The decree 
adjudged void and canceled the deeds so far as they purported to con- 
vey the surplus lands, but dismissed the bill so far as it sought can- 
cellation of the conveyance of the homestead to appellee, and the gov- 
ernment appeals. 

[1] By an act of Congress approved July 1, 1902 (32 Stat. 716) and 
ratified by the Cherokee Nation on August 7, 1902, it was provided 
as follows : 

"Sec. 11. There sliull he allotted by the Commls.sion to the Five Civllized 
Tribes and to each nt'aen of the Cherokee Tribe, as soon as practicable after 
the approval by the Secretary of the Interior of hls enrollment as lierein pro- 
vided, land equal in value to one liundred and ten acres of the average al- 
lottaWe lands of the Cherokee Nation, to conform as nearly as may be to 
the areas and boniidnries establi.shed by the government survey, which land 
may be selected by each allottee so as to include hls improvements. 

"Sec. 12. For the purpose of making allotments and designating homesteads 
hereunder, the forty-acre, or quarter of a quarter section, subdivision es- 
tablished by the goverument survey may be dealt with as if further sub- 
divlded into four equal parts in the usual manner, thus making the smallest 
légal subdivision tcn acres, or a quarter of a quarter of a quarter of a section. 

"Sec. 13. Each memlier of said tribe shall, at the time of the sélection of 
his allotment, deslgnate as a liomestead ont of said allotment land equal 
In vaine to forty acres of ti:e average allottable lands of the Cheroltee Nation, 
as nearly as may be, which shall be inaliénable dnrlng the lifetime of the 
allottee, not ex'ceeding twenty-one years from the date of the certiflcate of 
allotment. Separate certificate sliall is,sue for said homestead. During the 
time said homeistead is held by the allottee the same shall be nontaxable and 
shall not be liable for any debt contracted by the owner thereof while so 
held by hlm. 

"Sec. 14. Lands allotted to citizens shall not in any manner whatever or 
at any time be incunibered, taken, or sold to secure or satisfy any debt or ob- 
ligation, or be alienated by the allottee or his heirs, before the expiration of 
five years from the date of the ratification of this act. 

"Sec. 15. Ail lands allotted to the members of said tribe, except such lanrt 
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as is set aside to each for a homestead as herein provided, shall be aliénable 
in five years after Issuance of patent." 

"Sec. 20. If any person whose name appears upon the roU prepared aa 
hereia provided stiall hâve died subséquent to the first day of September, 
nineteen hundred and two, and before receiving his allotment, tbe lands to 
Vf^hich sucti person would bave been entitled if living sball be allotted In his 
name, and shall, with his proportionate share of other tribal property, descend 
to his heirs accordlng to the laws of descent and distribution as provided in 
chapter forty-nine of Mansfield's Digest of the Statutes of Arkansas: Pro- 
vided, that the allotment thus to be made shall be selected by a duly appoint- 
ed administrator or exécuter. If, however, such administrator or exécuter 
be not duly and expeditiously appointed, or falls to act promptly when ap- 
pointed, or for any other cause such sélection be not so made within a reason- 
able and proper time, the Davees Commission shall designate the lands thus 
to be allotted." 

Cases involving the restrictions found in thèse sections of this act 
of Congress hâve been frequently before the courts. In the case of 
Truskett v. Closser, 198 Fed. 835, 117 C. C. A. 477, it was regarded by 
this court as unquestionable that the language of section 14 of the act 
included homesteads in its scope, but that any impHed permission de- 
ducible therefrom, allowing aliénation of the homestead of a living 
allottee after five years, was negatived by the express prohibition of 
such aliénation contained in section 13. It vk^as also there held that 
any implied permission inferable from the language of section 14 that 
would allow aliénation of the surplus lands of a living allottee after 5 
years from the ratification of that act of Congress was clearly negatived 
by the language of section 15, which fixed its 5-year period as running 
from the date of the patent. In Sunday v. Mallory, 237 Fed. 526, 150 
C. C. A. 408, it was held that land allotted in the name of a deceased 
Cherokee Indian was not subject to the restriction on aliénation im- 
posed by sections 13, 14, and 15 of this act of Congress, as thèse three 
sections related only to lands allotted to living members of the tribe, 
and that section 20 of the act governed. Section 14 is thus left a re- 
stricted field of opération, but, by its terms it includes the homestead 
lands of an allottee who dies after receiving an allotment. Any im- 
plied right that may be drawn from the language of section 13, allow- 
ing heirs of an allottee who dies after the allotment to alienate the 
homestead at once after the death of the allottee because it is there 
declared to be inaliénable before his death, but not exceeding 21 years, 
is met by the spécifie négative of section 14, declaring that lands al- 
lotted to citizens shall not, in any manner whatever or at any time, be 
aHenated by the allottee's heirs before the expiration of 5 years from 
the date of the ratification of that act. This prohibition is clear and 
positive, and to give it full force gives meaning and consistency 
to each portion of the act of Congress, and it is in accord with the set- 
tled poHcy of the government to protect the Indians against their hasty 
and improvident conveyances. The act shows a spécial considération 
towards the homestead selected by the Indian. He was allowed to 
sélect as his homestead the lands upon which his improvements were 
situated, and the homestead was made inaliénable by his conveyance 
during his lifetime, not exceeding' 21 years, whereas he could dispose 
of his surplus lands after 5 years. The restriction of aliénation of the 
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homestead for a period of 5 years after the ratification of this act of 
Congress, in case an allottee died soon after receiving an allotment, 
granted to the family of the deceased the continued benefit of the land 
and buildings that had constituted the family home, allowed time for 
délibération and counsel before the heirs should exercise the new free- 
dom of conveying their lands, and before the family should make the 
natural séparation that would resuit, and also prevented the disturbance 
arising from an immédiate conveyance by a portion of the heirs who 
might hâve left the family home and who might be ready to convey. 
[2] We conclude that homestead lands such as that belonging to 
Eliza Simpson were not aliénable by her heirs at least before 5 years 
from the ratification of the act of Congress, or, in other words, until 
after August 7, 1907. The second conveyance of Mary Nelson to 
appellant was executed after that date, on August 22, 1907. Before 
the homestead land had become free from the restrictions referred to, 
Congress passed an act approved April 26, 1906 (34 Stat. 137), a por- 
tion of which is as f ollows : 

"SPC. 22. Thnt the achilt heirs of any docetised Indian of elther of the 
Five Civilized Trihes whose selec'tioii has heew inade, or to whom a deed or 
patent lias been issued for his or her share of the ]and of the trihe to which 
he or slie helotigs or belonfîcd, raay sell and eonvey tlie lands inherited froui 
such décèdent ; and if there he both adiilt and minor heirs of such décèdent, 
then Ruch ininors may .loin in a sale of such lands by a ,i,'uardian duly ap- 
pointed liy the proper United States court for tlie Indian TeiTitory. And in 
case of the orsanization of a state or terrifory, then by a proper court of the 
county in which said minor or niinors may réside oi- in which said real estate 
is situated, upon an order of such court niade upon pétition tiled by guardian. 
AU conveyances made under this prf)vision by heirs who are full-blood Indiaiis 
are to be sub.lect to the ai)proyal of the Sccretary of the Interior, under such 
rules and régulations as he may prescribe." 

This act was afterwards modified by the act of Congress approved 
May 27, 1908 (35 Stat. 315) as follows: 

"Sec. 9. That the death of any allottee of the Five Civilized Tvibes shall 
operate to reniove ail restrictions upon the aliénation of said allottee's land: 
Provided. that no conveyance of any interest of any full-blood Indian heir 
in such land shall be valid unless ai))iroved by the court having jurisdiction 
of the settlement of the estate of said deceased allottee." 

That Congress had power at the time of the passage of thèse acts 
and while the aliénation of this land was still prohibited, to place this 
further restriction upon conveyances by heirs of the deceased allottee 
of the homestead, no longer admits of doubt. Tiger v. Western In- 
vestment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 h. Ed. 738; United 
States V. Western Investment Co., 226 Fed. 726, 141 C. C. A. 482 ; 
Parker v. Riley, 243 Fed. 42, 155 C. C. A. 572. As there was no ap- 
proval by the proper authority of the conveyance by Mary Nelson, 
the decree of the lower court will be modified, with directions to enter 
a decree canceling the conveyances from Mary Nelson to appellee of 
the homestead lands of Eliza Simpson ; otherwise to be affirmed. 
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DAVIS et al. t. UNITED STATES. 
(Circuit Court of Appeals, Eiglith Circuit. December 31, 1917.) 

No. 4558. 

1. Criminai, Law i®=»635— Trial — "Public Trial" — What Constitutes. 

Under Const. U. S. Amend. 6, declaring tliat in ail criminai prosecu- 
tions the accused shall enjoy the right to a public trial, it is error to 
exclude ail persons excepting relatives of tlie défendants, members o( the 
bar, and newspaper reporters, because feeling between the partisans 
of the prosecution and défense had risen to a liigh point, and it was 
reported that some of the witnesses were intoxicated ; it appearing 
that, though the courtroom had becoine crowded, the court had previously 
merely cleared the aisles, and that many spectators who were décorons 
were exeluded, only a few persons belng admitted through the favor of the 
bailiffi, and therefore such direction to clear the courtroom must he 
deemed to hâve deprived défendants of a public trial. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Public Trial.] 

2. Ceiminal Law <©=>1163(2) — Tbial — Harmless Error. 

Where the order of the court directing that the courtroom be cleared 
of ail spectators ex(;ept relatives of the défendants, members of the bar, 
and newspaper reporters depilved défendants of a public trial guaranteed 
by the Constitution, préjudice will be iuiplied, and an affirmative showing 
that défendants vrere harmed is unnecessary to justify reversai. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Ralph Ë. Campbell, Jndge. 

Jack Davis and others were convicted of crime, and they bring error. 
Reversèd and remanded. 

S. M. Rutherford, of Muskogee, 0kl. (De Roos Bailey, of Muskogee, 
0kl., on the brief)', for plaintiffs in error. 

W. P. McGinnis, Sp. Asst. U. S. Atty., of Muskogee, Okl. (D. H. 
Linebaugh, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before HOOK, Circuit Judge, and REED and BOOTH, District 
Judges. 

PER CURIAM. The only question in this case that merits discus- 
sion is whether the défendants who were convicted of a crime against 
the United States were given a public trial as required by the Sixth 
Amendment to the Constitution. 

[1] Near the conclusion of the trial, which lasted several days, a 
night session of the court was held for the arguments to the jury. 
When the jurors were in the box, and just before the court convened, 
the courtroom, which had become crowded, was by the direction of the 
trial judge cleared of ail spectators except relatives of the défendants, 
members of the bar, and newspaper reporters, and a bailifï at the door 
was instructed to admit none but those of the excepted classes. The 
bailifï thereafter admitted a tew others, but it was by way of favor 
of the court officers. Some citizens against whom no objection ap- 
peared on account of character or condition afterwards sought and 

^ssFoi other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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were denied admission. The seats in the audience part of the coiirt- 
room baci< of tlie bar rail would liave accommodated at least 100 specta- 
tors. About 25 were allowed to be présent. Within the rail, besides 
the court officiais and the défendants, a couple of women relatives of 
the latter, a few newspaper men, and about 10 members of the bar were 
présent. The reasons for the action of the court were thèse : 

The crime of which défendants wei^e charged had connection with 
a train robbery, and the trial, which was held at Muskogee, 0kl., 
excited more than ordinary interest. At previous sessions the court- 
room was crowded with spectators, so much so that in one instance 
the court directed the bailifïs to clear the aisles, so that witnesses would 
net be impeded when called. Considérable ill feeling had developed 
between thie défendants, their relatives and friends, and some of the 
witnesses for the prosecution, and the court had placed the latter in the 
custody and care of an ofificer. Précautions had also been taken that 
défendants should come unarmed into the courtroom. On the evening 
of the night session an encounter occurred in a restaurant, in which a 
relative of one of the défendants hit a witness for the prosecution 
across the face with a newspaper. This was reported to the court; 
also that one or more of the witnesses in the courtroom were intoxicat^ 
éd. It does net appear that the courtroom was crowded beyond its 
seating capacity when the order to clear it was made, or that any per- 
son was making a disturbance or threatening to do so, or that there 
was any well-founded appréhension that a disturbance would occur. 

We appreciate the better position of the trial court to appraise the 
significance of surrounding conditions, but we cannot avoid the con- 
viction that it acted upon the représentations of those who did not ade- 
quately realize the great importance of keeping a place where the 
justice of the nation is judicially administered a public place for the ad- 
mission of peaceful citizens. An intoxicated man could hâve been ex- 
cluded or removed ; the aisles and passageways could hâve been kept 
clear ; when the seats were fîlled, other spectators could hâve been 
denied at the door ; if the noise in the lobbies interf ered with the pro- 
ceedings, the lobbies could hâve been cleared; and individuals whose 
conduct outside the courtroom made their présence within a menace 
might hâve been excluded. But it is quite a différent thing to exclude 
the public generally, regardless of their conduct or character. 

The Sixth Amendment provides that "in ail criminal prosecutions 
the accused shall enjoy the right to a * * * public trial." The 
provision is one of the important safeguards that were soon deemed 
necessary to round out the Constitution, and it was due to the histori- 
cal warnings, of the evil practice of the Star Chamber in England. The 
corrective influence of public attendance at trials for crime was con- 
sidered important to the liberty of the people, and it is only by steadily 
supporting the safeguard that it is kept from being undermined and 
finally destroyed. As the expression necessarily implies, a pubHc trial 
is a trial at which the public is free to attend. It is not essential to 
the right of attendance that a person be a relative of the accused, an 
attorney, a witness, or a reporter for the press, nor can those classes 
be taken as the exclusive représentatives of the public. Men may hâve 
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no interest whatever in the trial, except to see how justice îs donc in 
the courts of their country. 

The qualifications of the broad scope of the constitutional provision 
and of like provisions in the Constitutions of the states are few, and 
are based upon considérations of public morals and peace and good or- 
der in the courtrooms. They are definitely illustrated in cases in which 
the exclusion of some or ail of the spectators has been upheld. 

In Grimmett v. State, 22 Tex. App. 36, 2 S. W. 631, 58 Am. Rep. 
630, the audience was temporarily excluded during the cross-examina- 
tion of a young girl who was a witness in a trial for râpe. The court 
certified that persons in the audience persisted by their laughter in 
disturbing the proceedings and embarrassing the witness, and it was 
impossible to distinguish them from the others. 

People V. Kerrigan, 73 Cal. 222, 14 Pac. 849, was a case of violent 
and abusive conduct of the défendant, and disorder in the audience. 
The courtroom doors were not closed, and the defendant's friends and 
reporters were allowed to enter and leave at will. 

In Benedict v. People, 23 Colo. 126, 46 Pac. 637, the trial involved 
a récital of disgusting détails. Members of the bar, officers of the 
court, law students, and witnesses were allowed to remain. 

State v. Nyhus, 19 N. D. 326, 124 N. W. 71, 27 L. R. A. (N. S.) 
487, was a prosecution for the râpe of a girl under 14 years of âge. 
The order excluding auditors excepted ail jurors and litigants at the 
term, attorneys, witnesses for both parties, "and any other person or 
persons whom the several parties to the action may request to remain." 

Reagan v. United States, 120 C. C. A. 627, 202 Fed. 488, 44 L. R. A. 
(N. S.) 583, was also a case of râpe. Court officers, witnesses for both 
parties, and members of the bar were not excluded. 

In State v. Callahan, 100 Minn. 63, 110 N. W. 342, during a part of 
the examination of the prosecutrix in a trial for râpe, the courtroom 
was cleared of ail persons excepting counsel, officers of the court, wit- 
nesses, and of course the défendant. The court held that, while a 
sweeping, unlimited order would hâve been erroneous, the situation was 
but temporary, and it appeared that the prosecutrix was so embarrassed 
by the crowd that counsel for the state was unable to elicit from her a 
definite statement of what occurred. 

In Myers v. State, 97 Ga. 76, 25 S. E. 252, the court, in passing 
on defendant's complaint of an overcrowding of the courtroom, said 
that the requirement of a public trial did not prevent the exclusion 
of spectators for lack of seating capacity. 

In Ivide v. State, 133 Ala. 43, 31 South. 953, the clearing of the court- 
room was because of applause by the spectators of remarks of counsel 
for the state. It was said : 

"It was not only tlie power, but the duty, of the court to prevent démon- 
strations of approval or disapproval by spectators in the trials of causes, and 
If need be to this end to exclude the offending parties from the courthouse." 

In People v. Swafford, 65 Cal. 223, 3 Pac. 809, ail persons were ex- 
cluded except the judge, jurors, witnesses, and persons connected with 
the case. It was held that the word "public" in the Constitution was 
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used in opposition to secret, and that défendant was net denied a public 
trial. This is an extrême case. 

State V. Brooks, 92 Mo. 542, 5 S. W. 257, 330. In the early stages 
of the sélection of the jury baihflfs at the courtroom door refused to 
admit any one except jurors, witnesses, officers of the court, and those 
having business in court. When the court was informed of this, it said 
it was without its direction, and it ordered that ail persons be admitted 
until the seats were filled. It was held on appeal that this was not a 
déniai of a public trial, but that there might hâve been ground for the 
complaint, had the order not been made, or had a request for a re- 
examination of the jurors questioned during the time been asked and 
denied. 

In State v. McCool, 34 Kan. 617, 9 Pac. 745, the trial court at the 
instance of the prosecuting attorney requested ladies to leave the 
courtroom, as the attorney was about to refer to some évidence unfit 
for them to hear. This was held proper. The complaint, however, 
was not that défendant was denied a public trial. 

The above are most of the cases in which limited admissions hâve 
been upheld. We turn now to those in which they hâve been disap- 
proved. 

In State v. Osborne, 54 Or. 289, 103 Pac. 62, 20 Ann. Cas. 627, the 
charge was râpe. Before the taking of testimony the court directed 
the sheriflf as follows : 

"You will please exclude everybody Irom the courtroom except the défend- 
ant, the attorneys engiiged in the trial of this case, the jviry, and officers of 
this court, and the witnesses while on the witness stand ; and you will ob- 
serve this order so to exclude the public from the courtroom during the tak- 
ing of téstiniony upon this trial." 

The carrying out of this order was vigorously condemned by the Su- 
prême Court of the state. It will be observed that there was no sélec- 
tive exclusion with reasonable regard for the nature of particular 
phases of the trial or the testimony. 

Tilton v. State, 5 Ga. App. 59, 62 S. E. 651, was a case of adultery 
with a 14 year old girl. The state Constitution required a public trial 
and a state statute authorized trial courts to clear the courtroom 
of "ail or any portion of the audience" in cases where the évidence 
"relates to improper acts of the sexes and tends to debauch the morals 
of the young." As soon as the jury was impaneled the court ordered 
"the courtroom cleared of every one not connected with the case." 
It was held on appeal that the court might properly hâve excluded 
"ail minors, ail women, and ail others who failed to behave decorously, 
or who interf ered in any manner with the décent conduct of the case," 
but that its order was too sweeping and denied the défendant a public 
trial. 

In State v. Hensley, 75 Ohio St. 255 79 N E. 462, 9 L. R. A. (N. S.) 
277, 116 Am. St. Rep. 734 9 Ann. Cas. 108, the trial was adjourned 
from a large courtroom to a small one for the taking of testimony of 
an immoral or obscène nature, and the court directed the sheriff to 
admit none but the jury, defendant's counsel, members of the bar, 
newspaper men, and a named witness for défendant. It was held that 
the exclusion was too gênerai for a public trial. 
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In People v. Plartman, 103 Cal. 242, 37 Pac. 153, 42 Am. St. Rep. 
108, the charge was assault with intent to commit râpe. The action 
of the trial court in excluding ail persoiis from the trial, except the 
officers of the court and the défendant, was said on appeal to be without 
justification in the law of modem times. The prior décision in People 
V. Swafford, supra, was held unsound. The court said: 

"The trial should be 'public,' in the ordlnary comnion-sense acceptation of 
tlie term. Tl:e doors of the courtroom are expected to be kept open, the public 
are entitled to be admitted, and the trial is to be public in ail respects, as we 
hâve before suggested, with due regard to the size of the courtroom, the con- 
veniences of the court, the right to exclude objectionable characters, and 
youth of tender years, and to do other things whlch may facilitate the proper 
conduct of the trial." 

People V. Murray, 89 Mich. 276, 50 N. W. 995, 14 h. R. A. 809, 28 
Am. St. Rep. 294, was a case of murder. The attention of the trial 
court was directed to the fact that a policeman stationed at the court- 
roorri doo'r was denying admission to respectable citizens, but it re- 
fused to take action. It was shown by affidavits that there was ample 
accommodation in the courtroom, that but few were admitted, and that 
many were refused. The Suprême Court of Michigan held that de- 
fendant had not been accorded a public trial. It questioned whether 
respectability was a test of the right of access to a public trial, and, if 
so, whether it should be left to the knowledge or discrétion of a police 
officer. After this décision was rendered a statute was enacted con- 
ferring discrétion upon a trial judge to exclude from the trial or any 
portion thereof ail persons "except those necessarily in attendance," 
whenever it appeared that "évidence of licentious, lascivious, degrading, 
or peculiarly immoral acts or conduct" would probably be given. 

In People v. Yeager, 113 Mich. 228, 71 N. W. 491, the défendant 
was charged with assault with intent to commit râpe, and the trial 
court, in applying the above-mentioned statute, allowed représenta- 
tives of the press to remain in the courtroom, asked ail others to re- 
tire, and directed an officer to admit any who were relatives or 
friends of the défendant. It finally announced: 

"I hâve told the officer not to let anybody in hère who is not either a friend 
of the complaining wltness or of the défendant. He will ascertain that fact 
as they apply for admission. AU such people will be admitted, and the publie 
will be kept out." 

The Suprême Court of the state held the trial not a public one. It 
said: 

"Who is to décide who are the friends of the accused? The law makes no 
such test, but allows ail citizens freely to attend upon any trial, whether civil 
or criminal." 

We think thèse latter cases are well founded in principle and rea- 
son, and that in the case at bar the défendants did not hâve the public 
trial contemplated by the Sixth Amendment. 

[2] It is urged that no préjudice to défendants was shown. A viola- 
tion of the constitutional right necessarily implies préjudice and more 
than that need not appear. Furthermore, it would be difficult, if not 
impossible, in such cases for a défendant to point to any definite^ per- 
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sonal injury. To require him to do so would impair or destroy the 
safeguard. 

The sentences are reversed, and the cause is remanded for a new 
trial. 



POLK COUNTY, lOWA, v. BURNS et al. 

In re HOSMBR. 

(Circuit Court of Appeals, Eighth Circuit, December 27, 1917.) 

No. 174. 

1. Bankbuptcy ®=>346 — Ciaims— Taxes. 

Banlvruptcy Act July 1, 1898, c. 541, § 64a, .30 Stat. 563 (Comp. St. 1913, 
§ 8048), declaring that taxes legally due shall be paid in advance of dlvl- 
dends to creditors, bas référence to payment out of the gênerai funds uî 
the estate, and is not intended to disturb the priorlty of liens flxed by sub- 
stantive law. 

2. Courts <®=3366(6) — Precedencb— Fïdebai, Courts. 

A décision by the hlghest court of a state, interpreting a revenue lav, 
Is binding on the fédéral courts. 

3. Taxation ®=>510 — Personal Propebty Taxes— Liens. 

TJnder Code lowa 1S97, § 1400, providing that ta::es due from any per- 
son upon personal property shall be a lien upon any and ail refit estate 
owned by such person, or to whieh he may acauirc title, and that taxes 
upon stocks of goods or merchandiso shall be a lien thereon, and shall 
continue a lien when sold in bulk, a stock of goods is made a distinct 
entity, somewhat analogous to the rule of t!ie civil law as to the estate of 
a deceased person, and such entity is chargcd with the lien of personal 
property taxes so long as it can be Identifled, even though the owner of 
the building in which the stock of goods was dlsplayed for sale has a 
lien thereon for unpaid rent ; bis lien being Inferior. 

4. Bankruptcy <S=5346, 347 — Taxes— Payment. 

While expense of administration in proceedings in bankruptcy must be 
paid in préférence to the clalins of the state for taxes, nevertheless, as 
Bankruptcy Act, S 64a, makes it the duty of the trustée to pay taxes In 
préférence to dlvidends to creditors, personal taxes should be ordered paid 
out of the gênerai assets, where it appears that there were suiBcient as- 
sets to pay expenses of administration and taxes. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of lowa ; Martin J. Wade, Judge. 

In the matter of the bankruptcy of Julius H. Hosmer, doing business 
under the name of the Hawkeye Buggy & Implement Company. Péti- 
tion by Polk County, lowa, against G. E. Burns, trustée in bankruptcy, 
and others, to revise a judgment (233 Fed. 318) giving priority to the 
Hens of landlords over claims of the county for personal taxes. Re- 
versed, with directions. 

Don B. Shaw, of Des Moines, lowa (George A. Wilson, Ward C. 
Henry, Arthur T. Wallace, and Oscar Strauss, ail of Des Moines, 
lowa, on the brief), for petitioner. 

Ncal M. Monroe, of Des Moines, lowa (James L. Parrish, William 
E. Miller, and Charles F. Maxwell, ail of Des Moines, lowa, on the 
brief), for respondents. 

Bcfore HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

^=9 For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Diseats & Indezea 
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AMIDON, District Judge. Julius H. Hosmer was engaged in the 
farm machinery and automobile business under the name of Hawkeye 
Buggy & Implement Company. He leased four différent pièces of real 
property in the city of Des Moines, lowa, for carrying on his business, 
in each of which he had personal property. June 3, 1915, he became a 
bankrupt, and at the time was ovving rent upon each of his leaseholds. 
The landlords présentée! claims for this rent, and asked that the same 
be given priority over ail other claims as to the personal property con- 
tained in each building, upon the ground that the landlord was entitled 
to a lien upon such property for rent under the laws of the state. The 
treasurer of Polk county presented a claim for $920.47 for personal 
taxes assessed against Hosmer for the years 1913, 1914, and 1915, and 
demanded that this claim be given priority over the landlords' claims 
for rent. The référée and the trial court gave priority to the landlords' 
liens, and the treasurer files this pétition to revise. 

The Personal property in each of the four leased buildings has been 
sold, and the funds arising therefrom kept distinct. Following the 
referee's report we will designate the buildings by letters. The rent 
claim against building (a) was $624.48, which accrued between January 
1 and June 3, 1915. The property in this building consisted of horses, 
harness, trucks, and wagons, which sold for $3,064,50, thus leaving a 
surplus over and above the claim for rent of $2,440.02. The rent claim 
on building (b) was $4,424.83 for rent accruing between January 1 and 
June 3, 1915. The property located in this building was part of the 
bankrupt's stock of goods and merchandise. It sold for $970, thus 
leaving a déficit of $3,454.83, for which a gênerai claim has been allow- 
ed against the estate. The claim for rent against building (c) was for 
$707.11, which accrued between April 1 and June 3, 1915. The prop- 
erty located in this building sold for $55, leaving a déficit of $652.11, 
for which a gênerai claim was allowed against the estate. It consisted 
of transfer property and equipment, warehouse trucks, and unloading 
planks. The claim for rent against the last building, (d), was $650, ac- 
cruing between May 1 and June 3, 1915. The personal property hère 
sold for $1,750, leaving a surplus of $1,100 over and above the rent. 
The property is not specifically described in the claim, but, considering 
the uses to which the building is limited by the lease, it may fairly be 
inferred that it was part of the bankrupt's stock of goods and merchan- 
dise. The uses of the building are set forth in the lease to be "as a 
showroom for ail grades and kinds of farm machinery, carriages, au- 
tomobiles, or anything in that line." 

The personal property taxes, for which the county treasurer makes 
claim, are for the years 1913, 1914, and 1915. By the statute of lowa 
personal property is assessed for purposes of taxation asof the Ist 
day of January each year. Code, § 1350. So the taxes are prior in 
time to the rent. The principal item in the personal assessment of the 
bankrupt was "merchandise and office fixtures." For the year 1913 
that item amounted to $18,000 out of a total assessment of $19,400; 
for 1914, to $10,500 out of a total assessment of $13,900; for 1915, 
to $6,150 out of a total assessment of $8,090. 

[1-3] The county treasurer bases his claim upon section 64a of the 
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Bankruptcy Law. That section, however, lias référence to payment 
out of the gênerai funds of tlie estate. It shows that purpose plainly 
by its language. It says that taxes legally due shall be paid in advance 
of dividends to creditors. This provision was not intended to disturb 
priority of liens as fixed by snbstantive law. The demands of the state 
for its revenue are so paramount that most private liens are made sub- 
ject to the lien of public taxes, without regard to priority of time. 
This, however, is not invariably true as to personal taxes. To ascertain 
the right of priority as to them we must look to the revenue law of the 
state. Section 1400 of the Code of lowa provides as foUows : 

"Taxes due from any person upon Personal property sliall be a lien upon 
any and ail real estate owiied by such person, or to wliich lie niay atxiuire tl- 
tle. * * « Taxes upon stocks of goods or mereliaiidise sluiU be a lien 
thereon, and shall continue a lien tbereon wlien sold in bulk, and may be col- 
lected from the owner, purchaser or vendee." 

This statute is substantially the same as section 1015 of the Code of 
1897. Under this statute taxes upon personal property are a lien upon 
real estate ; but the bankrupt owned no real estate in the présent case, 
at least no such property is hère involved. It will be seen, however, 
that Personal taxes are also a lien upon stocks of goods or merchandise, 
and shall continue a lien thereon when sold in bulk. This revenue stat- 
ute, as interpreted by the highest court of the state, treats a stock of 
goods or merchandise as a distinct entity, somewhat as the civil law 
treated the estate of a deceased person as a universitas juris. This en- 
tity is charged with the lien of the tax so long as it can be identified, 
regardless of changes in the items of which it mav be composed. lowa 
Mercantile Co. v. Blair, 123 lowa, 290, 98 N. W. 789; Larson v. Ham- 
ilton Co., 123 lowa, 485, 99 N. W. 133. 

Under the facts disclosed by the record we think the personal prop- 
erty situated in buildings (h) and (d) constituted the bankrupt's stock of 
goods and merchandise, within the meaning of those terms as used in 
section 1400 of the lowa Code, above quoted. That stock was the priif- 
cipal basis of the assessnient for personal taxes. Those taxes are made 
by section 1400 a lien upon the stock of merchandise so long as it can 
be identified as such. That lien was prier and superior to the lien of 
the landlord for rent. It was not only superior in right, but it was also 
prior in time. The part of the stock contained in the first building re- 
ferred to sold for $970, and that in the second building for $1,750, 
making a total of $2,720. This was ample to pay the claim of the coun- 
ty for taxes, and, under the law, as above explained, the county was 
clearly entitled to payment out of this fund in priority to the claims of 
the landlords. When a tax is levied upon spécifie property, it must be 
superior to ail private claims or liens upon the property, for the tax is 
directed against the property itself . "The hen for taxes does not stand 
upon the same footing as an ordinary incumbrance, but attaches itself 
to the res without regard to individual ownership." Cooley on Taxa- 
tion, p. 445. This is the sensé in which Marshall, C. J., said in Osborn 
v. United States Bank, 9 Wheat. 738, 6 L. Ed. 204, that the povver to 
tax is the power to destro}'. See, also, Northern Pacific R. R, Co. v. 
Train County, 115 U. S. 610, 6 Sup. Ct. 201, 29 L. Ed. 477. This is, 
247 F.— 2G 
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the principle upon which Bibbins v. Clark, 90 lowa, 230, 57 N. W. 884, 
59 N. W. 290, 29 L. R. A. 278, Bibbins v. Polk Co., 100 lowa, 493, 
69 N. W. 1007, and Des Moines Brick Mfg. Co. v. Smith, 108 lowa, 
307, 79 N. W. 77 , may, in our judgment, be explained. There the 
controversy was between a mortgagee of land and the claim of the 
county for a personal property tax of the mortgagor, levied long after 
the lien of the mortgage had attached. The personal tax was not levied 
against the land. It was made a lien upon it simply as a means of en- 
forcing payment. The courts of lowa ruled that the personal tax took 
the land as it found it at the time the levy was made, and could not dis- 
place prior rights. That holding is contrary to the décision of this 
court in Minnesota v. Central Trust Co., 94 Fed. 244, 36 C. C. A. 214, 
but, being the interprétation of a revenue law by the highest court of 
the State, is binding upon us. In our judgment, however, thèse déci- 
sions are not applicable to the présent case, because, as already explain- 
ed, the Personal taxes hère involved arose out of the assessment of the 
bankrupt's stock of goods and merchandise, and were levied upon that 
stock, and by the statute were made a specifàc lien upon it as long as it 
could be identified. Such being the origin of the tax, it has the same 
priority over private liens on the stock that a tax against a spécifie tract 
of land would hâve over private liens upon the land. 

[4] The same resuit may be reached in another way. There is a sur- 
plus over and above the landlord's claim for rent arising out of the sale 
of the property contained in building (a) of $2,440.02, and building (d) 
of $1,100, making a total surplus of $3,540.02. This fund is a part bf 
the gênerai estate. Under section 64a of the Bankruptcy Law it is the 
duty of the trustée to pay ail taxes legally due from the bankrupt out 
of such funds. The judgment of the trial court does not adequately 
recognize this duty. We do not question the rule that the expenses of 
administration must be paid in préférence to the claims of the state for 
taxes. By giving efïect to that rule it would seem probable that there 
would be funds sufficient arising out of the surplus to which attention 
has been drawn to pay both the taxes and the expenses of administra- 
tion. In any case, however, the county, for reasons first explained, is 
entitled to payment out of the funds arising from the sale of the bank- 
rupt's stock of goods and merchandise. It is not practicable to divide 
the claim for personal taxes, so as to take account of the sniall items 
which were not embraced in the assessment of merchandise. 

The judgment is reversed, with direction to enter a judgment for the 
payment of the county's claim in full. 
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STUDEBAKER CORP. OF AMERICA v. WILSON. 

(Circuit Court ol Appeals, Thlrd Circuit. January 21, 1918.) 

No. 2257. 

Sales <S=»!)2 — Conteact or Sale — Construction. 

A contract for the sale of motorcars to a dealer, who disposed of theni 
to tlie trade, provided that eitber party inij^ht caiicel the contract with- 
out cause on 10 days' written notice, aud that termiiiatlon should imme- 
dlately cancel ail unflUed orders, whether or not the time for shipment 
be past due. The contract further declared tliat défendant manufacturer 
should uot be liable for damages, if for any cause it should fall or delay 
to make deliveries. The dealer, desiring to sell eut hls business, with 
the consent of défendant, which promoted the sale, canceled the contract, 
and the cancellatlon was accepted. Ucld that, though tlie cancellation 
was for the purpose of effecting an assignment of the contract, which 
was prohibited without defendaut's consent, the dealer could not there- 
after recover for defendaut's fallure to deliver him machines ordered 
prior to the date of cancellation. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; OUver B. Diclcinson, Judge. 

Assumpsit by Orin S. Wilson against the Studebaker Corporation 
of America. There was a judgment for plaintifï (240 Fed. 801), and 
défendant brings error. Reversed. 

Frank P. Prichard, Sheldon F. Potter, and Sheldon Potter, ail of 
Philadelphia, Pa., for plaintifï in error. 

J. B. Colahan, 3d, of Philadelphia, Pa,, for défendant in error, 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. The question involved in this case 
is the construction of a written contract. If the construction adopted b.' 
the court below was right, the verdict and judgment below should stand. 
If that construction is wrong, then the defendant's prayer for bind- 
ing instructions in its favor was erroneously refused. 

Turning to the contract in question, we find it was one providing 
for the supply by a manufacturer of automobiles in Détroit to an 
automobile dealer in Philadelphia. From this agreement, the material 
parts of which we hereinafter quote (see the margin ^), it will be seen 

1 "This agreement, executed in triplicate at Détroit, Michlgan, by and 
between the Studebaker Corporation of America, a New Jersey corporation, 
and Mr. Orin S. Wilson, of Philadelphia, Pa., hereinafter referred to as 
Company and Dealer, respectively, witnesseth: 

"1. Subject to the conditions hereinafter expressed, Company hereby grauts 
to Dealer the right, during the continuance of this agreement, to purchase 
from Company Studebaker automobiles (excluding commercial cars) for resale 
by Dealer within the foUowing described territory, and noue other, to wlt: 
Philadelphia and Delaware eounties, Lower Merion, Whiteniarsh, Ilpper Dub- 
lin, Abington, Springfield, Cheltenham township in Montgomery county, in- 
cluding Boroughs of West Conshohocken, Conshohocken, and Ambler, ail in 
State of Pennsylvania. Company agrées to protect Dealer in the right so 
granted to the extent that it wlU refer to Dealer Inqulries for Studebaker 

^=s>For other cases see same topic & KEY-NUMBEH in ail Key-Numbered Dlgesta & Indexe» 
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that, while it constituted Wilson a sole territorial agent for the manu- 
facturer's goods, and fixed priées and terms of payment for ail ma- 
chines thereafter ordered, its gênerai effect was to create a relation be- 

automobiles received by It from Dealer's territory, aud oxeept as hereinafter 
provlded, will not knowiiigly sell its automobiles to other persons in Dealer's 
territory during the oontinuance of tliis agreenient. 

"2. Dealer^» Schedulc Order. — TJpon exécution of this agreement, Dealer 
shall give to Company a written order on the forra of Company i^rovided 
therefor, at the priées and discounts and subject to the warranty thereln 
stated, for a suffitient number of automobiles to cover the estimated require- 
ments of Dealer's trade in said territory for the automobile season beginning 
July 1, 1915, and annually thereafter at least one nionth before July Ist of 
eacli year, during the continuance of this agreement, shall give Company a 
like order covering Dealer's estimated requirements for the succeeding au- 
tomobile season, ail of wliieh orders are and shall be a part hereof. 

"16. Reports of Sales and Prospects. — At the end of each week during the 
•existence of this agreement, Dealer agrées to forward to Company the names 
and addresses of ail purchasers of Studebaker automobiles sold by Dealer 
during such week, with the model and sériai numlier of each automobile sold, 
and shall respond promptly with ail other information which Company may 
from tlme to time retjuire, including the names and addresses of ail i)ersons 
making inquiry of Dealer relative to Studebaker automobiles, to the end 
that Company may, at its option, forward circulars and other advertising 
matter to such prospects. 

********** 

"21. Delays and, Damai/es. — Company will use its best endeavors to de- 
liver Studebaker automobiles to Dealer in accoixlance with his orders, but 
if for any cause Company shall fait to make such deliveries or shall fait to 
make them within the time stated in the order, 0)mpany shall not be liable 
for any damages by reason of such failure to deliver or delays in making 
deliveries, nor for any loss of profits. Companj' shall not be liable for any 
damages or loss arising from the sale or use of automobiles sold uuder this 
agreement. 

"22. Assignment. — This agreement and orders accepted hereunder consti- 
tute an entire, indivisible and Personal agreement, and Dealer agrées not to 
transfer or assign the same or auy part thereof without Company's written 
consent. It is further mutually agreed that the death, assignment or bank- 
ruptcy of Dealer during the existence of this agreement shall be considered as 
terminating the same without further action of Company. 

"25. Term and Canccllation Provisions. — ïhis agreement, when executed, 
shall supersede and anuul ail former agreemeiits and orders between the 
parties hereto, relative to the sale of Studebaker automobiles, and the same 
shall become effective upon the Ist day of July, 1915, and continue and 
remain in force until canceled, it being mutually agreed that eitber party 
may cancel without cause upon ten days' written notice niailed to the other 
party: Provided, however, that for any violation hereof by either party, the 
other party may terminate this agreement imniediately on mailed written 
uotice. The termlnation or cancellation of this agreement, as herein pro- 
vided, shall immediately cancel ail uufilled orders wliether or not time for 
shipment is past due for automobiles or parts thereof which may hâve been 
received by Company from Dealer, but nothing herein contained shall release 
Dealer from the payment of any sunis whicli lie may then owe Company for 
automobiles or parts delivered prior to such termlnation or cancellation. 
After the termination of this agreement, the sale of goods or the referring of 
Inquiries by Company to Dealer shall not be construed as a renewal hereof, 
but any orders thereafter actteptcd by Company shall be goveriied by the 
ternis and conditions of this agreement." 
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tween the parties which in reality neither obligated Wilson to order 
and buy any machines whatever from the manufacturer, nor did it 
obligate the manufacturer to deliver any machines to Wilson. Of 
course, if Wilson did not order any machines, the manufacturer had 
the right, and would naturally exercise it, to cancel and terminate the 
agreement. And if the Studebaker Company did not deliver machines 
Wilson ordered, the latter would naturally cancel the contract. If- 
Wilson had scheduled his prospective sales at any nuniber of machines, 
but did not see fit to order any deliveries, there was no provision in the 
contract by which the manufacturer, who had made machines to fill 
such prospective orders, could compel Wilson to take them. On the 
other hand, if Wilson went ahead and obtained any number of orders, 
and ordered machines to fill them, or if he ordered machines generally, 
there was no provision in the contract by which he could compel the 
manufacturer to deliver them. 

Such was the anomalous condition thèse parties stipulated for them- 
selves, for their agreement provided : 

"Elther party may can(-el wlthout cause, iipoii te,n days' written notice, 
malled to the other jtnrty," niul "the terniination or cHncellation of thls 
agreement, as hereiu provided, nhall Ininiediatoly cancel ail unflUed orders, 
whether or not tlme for shipnient i.s i)ast due, for automobiles or parts thereof 
which may hâve been received by the company from dealers." 

The parties continued to act under the agreement until October 11, 
1915, when Wilson, in considération of an advance forfeit payment 
of $500 made to him by one Colvin, gave the latter a seven-day writ- 
ten option to purchase his agency business for $13,250 — "purchase 
price agreed upon by us as covering transfer of agency, good will, fur- 
niture, fixtures, cars and orders for cars now on our books, provided 
you accept the option to do so on or before October 18, 1915." The 
option also provided : 

■'ïhe above-nieiitioned option and priée are couditioned npon your ob- 
taiuing from the l'hlladelidiia agency of said company, and further 

on your obtaining from the owner of the building in wliich I am now cotiduct- 
iug business, a lease for a perlod of three years," etc. 

The option further provided that in case of acceptance Wilson 
agreed "that ail unpaid orders for cars hereafter taken over, as well 
as those now on hand, are to be turned over to you," etc. 

As clause 22 of the agency contract provided that "this agreement 
and orders accepted hereunder constitute an entire, indivisible, and 
Personal agreement, and dealer agrées not to transfer or assign the 
same or any part thereof vvithout company's written consent," it is 
clear that if the contract continued in force Wilson could not fulfill the 
terms of his option without the company's consent. And as the op- 
tion matured before the ten-day notice for cancellation expired, it is 
évident he could not cancel the contract in time to comply with the 
terms of the option. Such being the situation, it is equally clear that 
Wilson could only hâve entered into such an option agreement with 
the expectation of the cancellation of the contract and the termination 
of his agency and the acceptance by the Studebaker Company of Col- 
vin as their agent. That such was Wilson's attitude is shown by the 
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steps he promptly took. By written addenda to their contract, Wilson 
and the company on October 12, 1915, waived the foregoing ten-day 
requirement of notice of cancellatioh, and stipulated as follows : 

"Keferring to clause No. 25 of said contract, It Is hereby mutually agreed 
that either party may cancel said contract wlthout cause, Immediately, on 
mailed written notice, thus waivlng the ten (10) day notice provided for 
therein." 

Following this the contract was canceled in writing on October 25, 
1915, which was donc by Wilson writing, "In accordance with our un- 
derstanding, on account of my selling my business to Mr. George E. 
Colvin, will you kindly cancel my contract as of to-day?" which re- 
quest the company complied with by writing "Accepted." 

Following such action, Colvin accepted the option, and Wilson, on 
October 25, 1915, in considération of some $13,000 paid to him, con- 
veyed to Colvin as provided in the option. Wilson also gave to the 
company his check for the balance he owed them on the contract. It is 
clear, therefore, that both the acts and writings of the parties accord 
with a construction of the contract which gave to either party the 
power to cancel this contract at any time and for any reason. 

Having thus canceled the contract for his own purposes and paid 
the Studebaker Company the indebtedness he owed under the contract, 
Wilson, some weeks later, seems to hâve changed his views on the 
meaning of the contract, and brought this suit against the company to 
recover alleged damages for failure of the company to deliver to him 
certain machines ordered prior to November 1, 1915, the date the con- 
tract was canceled. It will be observed the contract, touching the right 
to cancel and the efifect of such cancellation, provides : 

"Company will use its best endeavors to deliver Studebaker automobiles to 
Dealer in accordance with his orders, but if for any cause Company shall 
fail to maUe such dellveries or shall fall to make them within the time stated 
in the order, Company shall not be liable for any damages by reason of such 
failure to deliver or delays in maklng dellveries, nor for any loss of profits." 

In view of thèse provisions, viz. the right of cancellation, which was 
exercised by Wilson, and the contract exemption for ail damages for 
machines undelivered at that time, we are of opinion no right of action 
was vested in Wilson when he brought this suit. He could only hâve 
such right because of a liability under the contract, and as the con- 
tract specifically provided that there should be no liability for damages 
in such case, and as the contract itself had beeh rescinded and can- 
celed, no right of action was vested in Wilson when he brought this 
suit. Both the contract itself, the act of Wilson in cancehng it, and 
the payment by him of an indebtedness to the company négative a 
construction of the contract which contemplâtes the existence of a 
claim for damages or its survival of the contract's cancellation. Such 
being the case, it follows the court erred in refusing the defendant's 
request for binding instructions in its f avor, and in charging : 

"As a matter of law there was a contract upon the part of the plaintiff 
to take, and upon the part of the défendant to deliver, the automobiles 
specified in that contract, and at the tlmes at which they were to be fur- 
nished." 

The case is therefore reversed. 
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ATJNT JEMIMA MILLS CO. v. KIGNEY & CO. 
(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. 42. 

1. Trade-Marks and Tkade-Names <S=587 — Unfaib Compétition — Aoquies- 

CEXCE. 

After complaiuant's predecessor had, by extensive advertlslng, created 
a market for Its llour, kuown as "Aunt Jemlma's," wlilch was sold under a 
trade-mark consistlng of the words "Aunt Jemlma's," accompanied by a 
picture of a iiegress laughing, défendants adopted that trade-mark, selling 
syrup under the same name. One day before fillng an application for 
reglstration of sucli trade-snark for syrup and sugar cream, défendant, 
wrote, calling tUe attention of complainant's predecessor to tlie matter. 
Wlieu defendant's application for reglstration came to its attention, 
complainant's predecessor, whicli had already registered the trade-mark 
for flour, replied to defendant's letter, stating it presumed that défendant 
could use the name for syrup without violatlng any law. Beld, that the 
letter which made inqulries as to defendant's reglstration of the trade- 
mark, etc., was not an acquiescence in defendant's use of such trade-mark, 
but was merely the expression of the opinion of plaintifC's predecessor 
as to the law governlug the case, and hence did not estoi) complainant or 
its predecessor f rom thereafter relylng on the law, which in reality pro- 
tected the rights of complainant and its predecessor in the trade-mark. 

2. Tbade-Maeks and ïrade-Names (S=323 — Right to Tbade-Maek — Na- 

ture OF. 

ïlie right to a trade-mark, though strictly appurtenant to the trade, 
becomes a proiierty right as soon as it identifies the trade. 

3. Trade-Marks and Trade-Names <g=361 — Unfair Compétition — Injonc- 

tion. 

Where défendant knowlngly adopted as a trade-mark and name for its 
syrup a trade-mark and name extensively advertised by complaiuant's 
predecessor for flour, and the adoption must hâve been either to get the 
benefit of the advertlslng of the flour or to forestall an extension of the 
trade, défendant bas no equity which will prévaut an Injunctlon restrain- 
ing the use of such trade-mark. 

4. Tbade-Marks and Trade-Names <S=578 — Unfair Compétition— Relief. 

As complainant and its predecessor had the property right in the trade- 
mark, and as defendant's adoption was wrougful, and complainant was 
liable to be Injured by the sale of inferior syrup, which tlie public 
might well couceive to be manufactured by it, défendant should be en- 
jolned from the use of the trade-mark. 
,5. Teade-Marks and Trade-Names <S=îS6 — Injunctions — Lâches. 

Though complainant and its predecessor delayed for elght years in as- 
serting their rights, complainant is, defendant's taking having been 
wrougful, entitled to an injunctlon, though it is not entitled to an accouut- 
Ing for damages and profits. 

Leamed Hand, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Bill by the Aunt Jemima Mills Company against Rigney & Co. From 
a decree (234 Fed. 804) dismissmg the bill, complainant appeals. Re- 
versed. 

Homer C. Underwood, of Détroit, Mich., Frank F. Reed and Ed- 
ward S. Rogers, both of Chicago, 111., and Harry D. Nims, of New 
York City, for appellant. 

F. F. Crampton, of Toledo, Ohio, for appellees. 

©=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before WARD and ROGERS, Circuit Judges, and LEARXED 
HAND, District Judge. 

WARD, Circuit Judge. This is an appeal from a decree of the 
United States District Court for the Eastern District of New York 
dismissing the complainant's bill for infringement of trade-mark and 
for unfair compétition on the ground that the goods manufactured by 
the parties respectively are différent, viz. self-rising flour, by the com- 
plainant and pancake syrup by the défendants. 

The Davis Milling Company, of St. Joseph, Mo., originated the 
trade-mark, which consists of the vvords "Aunt Jemima's," accompany- 
ing the picture of a negress laughing, in 1899, as vve infer from the 
statement and déclaration accompanying the registered trade-mark 
taken out in the United States Patent Office April 3, 1906, for self- 
rising flour. February 1, 1914, the Milling Company sold out its busi- 
ness, trade-marks, and good will to the Aunt Jemima Mills Company, 
the complainant in this case. 

Since February 15, 1908, Rigney & Co., the défendants, hâve used 
a trade-mark precisely like the complainant's, which was registered 
December 29, 1908, in the Patent Office on an application filed March 
6, 1908, for certain syrups and sugar creams. March 14, 1908, as 
soon as the application came to its attention, the Milling Company 
wrote to Rigney & Co. as f ollows : 

"St. .Toseph, Mo., March 14, 190S. 

"Rigney & Co., Brooklyn, N. Y. — Gentlemen: We hsive your letter of theSth. 
We are surprised to hâve you use tlie name 'Aunt Jemima' for your syrup, 
but présume you can do so vvithout violatlng any law in the matter. Mr. 
.Tackson wrote us about this, but vve dld not know tlmt you were going to do 
it right 'hot ofï the pan' as one might say. We thought you were going tO 
wait to hear trom us. We note you s;iy you hâve copyrighted 'Aunt Jemima.' 
Were you able to obtain a copyright of 'Aunt Jemima' for maple syrup, or did 
you simply register it as a trude-mark? The sample which you sent us has 
beeu received, and it is as far as we can see, a very fine article. The looks of 
the Aunt Jemima l'iuic-ake Creani, as you call it, is not as good as the taste. 
The looks we thlnlv eould be improved perhaps. Do you make this in a 
syrup as well as in the crenniï Do you work the trade entirely through 
brokers, or do you handle it with salesmen working the retail trade? Would 
you be Interest (sic) lu taklng on a pancake flour proposition along with your 
maple syrup and otlier lines'i If so, we might hâve something of interest 
for you. Yours truly, The Davis Milling Co., 

"Kobert R. Clark." 

It is perfectly clear that Rigney & Co. adopted the trade-mark 
(though with full knowledge of the complainant's prior use) upon the 
advice of counsel and in full belief that they had a right to use it for 
their spécifie products. They brought it to the attention of the Milling 
Company, the complainant's predecessor, a little over two weeks after 
they had selected it, and one day before they filed their application for 
registration in the Patent Office. 

[1] The above letter is obviously no évidence of abandonment or 
of nonuser by the complainant, but the défendants say it is an acquies- 
cence in their use of the trade-mark for syrups. We do not so construe 
it. The complainant was speaking of a matter of law, and said it 
"presumed" that the défendants could do so without violating any law. 
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But if, as matter of law, the défendants had no right to use the trade- 
mark, this expression of opinion by the complainant does not make the 
law other than it is, nor estop it from relying on the law as it really 
is. Bigelow on Estoppel, p. 634. Indeed, the complainant seems, lû 
addition, to hâve been misled by the défendants as to the facts, because 
the letter goes on to say that the défendants had written they had 
copyrighted the trade-mark, and to ask whether they meant that they 
had registered it in the Patent Office. No reply to this letter was 
ever received. If the complainant had authorized the défendants to 
use the mark, or even had said it did not object to their doing so, 
mistake of law would not save it. When, however, it merely expressed 
a légal opinion, it did nothing to mislead the défendants, and they 
took the risk of acting on that opinion if it were erroneous. The bill 
was filed in December, 1915. 

[2] This brings us to inquire what the law on the subject really is. 
We find no case entirely like the présent. In Hanover Star MilHng 
Co. V. Allen & Weeks, 208 Fed. 513, 125 C. C. A. 515, L,. R. A. 1916D, 
136, affirmed Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 36 
Sup. Ct. 357, 60 L. Ed. 713, which was also said by Mr. Justice Pit- 
ney to be a most unusual case, it was held that a trade-mark is not a 
subject of property, and that even a technical trade-mark like the 
one under considération will be protected only in markets where it ha's 
been established; that is, where it has come to indicate the origin o? 
ownership of the goods it marks. In that case the trade-mark was 
adopted without any knowledge whatever of the prior use. The right 
to a trade-mark, though strictly appurtenant to the trade, becomes a 
property right as soon as it identifies the trade. When it gets this 
far, it is a mère question of words whether we say that the trade or 
the trade-mark is protected. Mr. Justice Pitney, in afhrming this 
judgment, recognized an exception when he said : 

"In the ordinary case of parties competing under the same mark in the 
same market, it is correct to say that prior appropriation settles the question. 
But where two parties independently are employing the same mark upon goods 
of the same class, but in separate markets whoUy remote the one from the 
other, the question of prior appropriation is legally insigniflcant, unless ai 
least it appears that the second adopter haa selected the mark wlth some 
design inimical to the iuterests of the first user, such as to take the heneflt of 
the réputation of his goods, to forestall the extension of his trade, or the like." 

[3] To use precisely the same mark, as the défendants bave done, is, 
in our opinion, évidence of intention to make something out of it — ei- 
ther to get the benefit of the complainant's réputation or of its adver- 
tisement or to forestall the extension of its trade. There is no other 
conceivable reason why they should hâve appropriated this précise 
mark. The taking being wrongful, we think the défendants hâve no 
equity to protect them against an injunction, unless they get it from a 
considération now to be examined. 

[4] It is said that even a technical trade-mark may be appropriated 
by any one in any market for goods not in compétition with those of the 
prior user. This was the view of the court below in saying that no 
one wanting syrup could possibly be niade to take flour. But we think 
that goocfs, though différent, may be so related as to fall within the 
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mischief which equity should prevent. Syrup and flour are both food 
products, and food products commonly used together. Obviously the 
public, or a large part of it, seeing this trade-mark on a syrup, would 
conclude that it was made by the complainant. Perhaps they might not 
do so, if it were used for flatirons. In this way the complainant's rép- 
utation is put in the hands of the défendants. It will enable them to 
get the benefit of the complainant's réputation and advertisement. 
Thèse we think are property rights which should be protected in equity. 
We hâve held in Florence v. Dowd, 178 Fed. Ti, 101 C. C. A. 565, that 
a manufacturer of hair brushes under the trade-mark "Keepclean," 
who did not make toothbrushes, is entitled to be protected against the 
unfair compétition of one who manufactures toothbrushes under the 
trade-mark "Sta Kleen." So in Collins Co. v. Oliver Ames Co. (C. C.) 
18 Fed. 561, a manufacturer of métal articles, which had never made 
shovels, was granted an injunction preventing the défendant from put- 
ting the complainant's trade-mark on its shovels. 

The défendants are a partnership, and did not incorporate the words 
"Aunt Jemima's" into their firm name; but the complainant seems to 
think that appropriation of a trade-mark is to be treated in exactly the 
same way as appropriation of a trade-name. The latter is a trespass 
of the same nature as is committed by one who applies another man's 
name to his own goods. This is a wrong which equity will enjoin 
without référence to the character of the article, or to the question of 
compétition or of prior occupation of the market in any particular 
territory. No one has a right to apply another's name to his own 
goods. If, for instance, one were to publish a book on banking under 
the name of a firm of bankers, it would be no answer to say that there 
was no compétition between banking and publishing, or that the bankers 
had sustained no pecuniary damage, or that the book was a good book. 
The act would still be a trespass, for which the bankers would be en- 
titled to at least nominal damages at law, and, that remedy being in- 
adéquate and the trespass being a continuing one, tliey would be en- 
titled to relief in equity. Such is our décision in British American 
Tobacco Co. v. British American Cigar Stores Co., 211 Fed. 933, 128 
C. C. A. 431, Ann. Cas. 1915B, 363, in which a company engaged sole- 
ly in the wholesale tobacco business was protected against the use of 
a similar corporate name by a retailer of cigars, although there was 
no compétition between them. 

There are many décisions of the English courts to the same efifect. 
In Eastman Company v. Kodak Cycle Co., 15 Reports Patent Cases, 
105, the complainant was a manufacturer of caméras under the name 
Kodak. Défendant, under the name "Kodak Cycle Company," began 
the manufacture of bicycles, calling them "Kodak" cycles, and regis- 
tered the name as a trade-mark for bicycles and other vehicles. The 
Eastman Company brought suit to restrain the use of the word "Ko- 
dak" and to rectify the register. The motion for injunction and the 
motion to rectify the register came on to be heard together. The mo- 
tion to rectify was sustained, and the defendant's mark expunged, and 
an injunction was granted. Mr. Justice Romer said: 
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"Then I liave to deal with the application for an injunction against the de- 
fendants in respect ot what they are doing. Ttiey liave just started business 
practleally, aud it appears to me that to allow them to use tlie word 'Kodali' 
as part of the title of the Kodak Cycle Company, Limited, would be to give 
theni the benelit of what, in my opinion, substantially amounts to an improp- 
er dealins on tlieir part. It would be to allow this company certainly to cause 
confusion between it and the plaintifï company. I -think it would injure the 
plaintiff company, and would cause the défendant company to be identified 
with the plaintiff company, or to be recognized by the public as belng con- 
nected with it, and I think, accordingly, the défendant, the Kodak Cycle Com- 
pany, Limited, ought to be restrained from carrying on business under that 
name. Moreover, it appears to me that they oiight not to be permltted to sell 
their cycles under the name of the 'Kodak Cycles' for slmilar reasons. I think 
it would lead to confusion, I think it would lead to déception, and I think it 
would be injurious to the plaintiff company. I therefore grant an injunction 
to restrain the défendant companies, or either of them, from carrying on busi- 
ness under the name 'ICodak Cycle Company, Limited,' or under any name 
comprising the word 'Kodak' likely to mislead or deceive the public iuto the 
bellet that the défendant company is the same company as or is connected 
with eitlior of the plaintiff companies, or that the business of the said compa- 
nies, or either of them, is the same as, or is in any way connected with, the 
business of the plaintiffs, the Eastman Photographie Materials Company, Lim- 
ited. I also grant an injunction to restrain the défendant companies, and 
each of them, from selling, or offering to sell, any of their cycles or goods as 
'Kodak.' I think that will sufHciently protect tbe plaintiffs. Of course the 
respondents, the défendants, must pay the costs, including the costs of the 
comptroller." 

Dunlop Pneumatic Tyre Co. v. Dtinlop Lubricant Co., 16 Reports 
Patent Cases, 12 : In 1888 the word "Dunlop" was first used by com- 
plainant's predecessors to designate goods manufactured by them. 
Complainant made bicycle tires, rims, pumps, etc. One Ftint started 
in business as the "Dunlop Lubricant Co.," and dealt in oils and lubri- 
cants for bicycles, which he sold in pacl^ages bearing the word "Dun- 
lop" in large letters. Complainant had never dealt in oils or lubricants. 
Held, that the use of the word "Dunlop" by défendant was deceptive, 
and it was enjoined. 

In Valentine Méat Juice Co. v. Valentine Extract Co., 17 Reports 
Patent Cases, 673, the complainant used the word "Valentine" upon 
liquid méat extracts for medicine. Défendant used the word "Valen- 
tine" on beef extract used for food. An injunction was granted. 

Dunlop Pneumatic Tyre Co. v. Dunlop-Truffault Cycle & Tube Man- 
ufacturing Co., 12 Times Law Reports, 434: This was a motion for 
a preliminary injunction to restrain the défendant from using the 
name "Dunlop" as a part of its corporate style. Complainant was the 
manufacturer of pneumatic tires, défendant the manufacturer of bi- 
cycles and steel tubes used in the manufacture of bicycles. An injunc- 
tion was granted. Mr. Justice Chitty holding that the name "Dunlop" 
had been chosen by the défendants to create confusion in the minds of 
the public and make them think that the défendant company was con- 
nected with that of the plaintiffs. 

Premier Cycle Company v. Premier Tube Company, 12 Times L,aw 
Reports, 481 : This was a motion for a preliminary injunction to re- 
strain the défendants from using the word "Premier" as a part of their 
business style. Complainant was a manufacturer of bicycles and tubes 
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used in their construction. The défendants stated that they were tube 
manufacturers and had no intention of competing with the complainant 
in the making- of bicycles. An injunction was granted. 

We do not think thèse authorities apply to tlie appropriation of a 
trade-mark. 

[6] As the défendants' conduct was wrongful, the complainant is 
entitled to an injunction, notwithstanding the delay of some eight years 
in asserting its rights (McLean v. Fleming, 96 U. S. 245, 24 L,. Ed. 
828), but is not entitled to an accounting for damages and profits. 

The decree is reversed. 

IvEARNED HAND, District Judge (concurring). The plaintiff's 
letter of March 14, 1908, does not seem to me an expression of an opin- 
ion on the law ; the plaintiff does not profess to hâve examined its rights 
in the case, but to allow them to pass as between the parties, whatever 
they may be. Nor is there the least reason to suppose that if there was 
a mistake of law, it was mutual. The défendant consulted the plaintifï 
as to its position and the most that can be said of the reply is that the 
plaintiff explained its intention not to assert any rights upon the 
ground that it probably had none. If anything could better indicate that 
they meant not to examine the matter f ully, I conf ess I cannot see what 
it was. Furthermore, I find in the letter not only complète acquies- 
cence, but in substance an invitation to co-operate with the défendant 
in the very infringement itself. The plaintiff's subséquent letter of 
retraction of May 1, 1908, further corroborâtes this conclusion, at least 
it shows that it thought the défendant might interpret the earlier letter 
as I interpret it. This letter, after saying that the plaintiff had re- 
ceived no answer, added that the défendant had overstepped the bounds 
of "business courtesy" in getting the benefit of their years of adver- 
tising. Therefore they formally protested against any continuance and 
asked for advices that the défendant would discontinue so that they 
might take up the matter legally and find out what their rights were. 
I cannot see how in the face of this it can be said that they were mis- 
led as to those rights. Of course, if this letter had been received, there 
could be no claim of acquiescence, but the proof is only that it was 
regularly mailed and not received in due course. This does not make 
proof of its receipt. 

Therefore, when the défendant after communicating with the plain- 
tiff cind getting their consent, as I believe, for nearly eight years built 
up a substantial business, the injustice is apparent, of allowing the 
plaintiff now to assert its rights. McLean v. Fleming, 95 U. S. 245, 
24 L. Ed. 828, and Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 
32 ly. Ed. 526, do not support a contrary doctrine, even though they 
were not modified, by Saxlehner v. Eisner & Mendelsohn Co., 179 U. 
S. 19, 39, 40, 21 Sup. Ct. 7, 45 L,. Ed. 60. Assuming that the theory 
of those cases is that time will never run against a fraud, surely it is 
wrong to say that when the plaintiff on original inquiry as to its posi- 
tion acquiesces in the infringement, the défendant commits a fraud in 
going on. Creswell v. Knights of Pythias, 225 U. S. 246, 261, 32 Sup, 
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Ct. 822, 56 ly. Ed. 1074, seems to me a weaker case on the facts, yet 
the défendant succeeded. 

I vote to affirm on the ground of acquiescence without expressing 
any opinion upon the plaintiff's original right. 



OUNEO IMPORTING CO. y. AMERICAN IMPORTING & TRANSPORTA- 

TION CO. et al. 

(Circuit Court of Appeals, Second Circuit. December 20, 1917.) 

No. 77. 

L Admibaltt i©=s50 — Peoceedings — Bbinoino in New Parties. 

Wtiere the subcharterer of a vessel libeled tbe charterer to recover 
damages to a cargo on account of vessel's alleged unseaworthiness, and 
the charterer filed a pétition under admlralty rule 59 (29 Sup. Ct. xlvl) 
to bring In as a party one who executed the charter party as managing 
owner, and the managing owner answered the llbel and pétition, tbe case 
Bhould be treated as if the libel had originally been filed agalust both 
tbe charterer and the managing owner. 
2. Admibaltt ®=»103 — Appeal — Final Décision. 

A subcharterer libeled the charterer to recover damages to a cargO' 
alleged to bave been caused by the unseaworthy condition of the vessel,. 
and the charterer by pétition brought in one who executed the charter 
party as managing owner. Such impleaded respondent flled an answer, 
alleglng that the vessel was owned by a corporation of which he was 
président, and set up that, in a suit to recover the charter hire, the 
charterer counterclaimed for damages on the ground of the vessel's un- 
seaworthiness, and that in such case judgment was rendered in favor 
of the corporation owning the vessel, establishing Its seaworthlness dur- 
ing the whole term of the charter party. Llbelant, the subcharterer^ 
nioved for a decree against the charterer, and the impleaded respondent 
moved for dismissal of the pétition, both of which motions were granted. 
Thereupon the charterer appeal éd. Held, that the appeal could not be 
dismissed, on the ground that the decree was not final, for it established 
the charterer's liablllty to the libelant and the nonllability of the im- 
pleaded respondent. 
B. Judgment iS=>701 — Conclusiveness — Principal and Agent. 

In such case, as the prevlous judgment between the charterer and 
the owner of the vessel established the owner's nonllability, and the Im- 
pleaded respondent, who slgned the charter party, showed that he was 
président of the corporation owning the vessel, he sufflciently established 
his privity wlth the owner, and the judgment was a conclusive adjudica- 
tion against his liablllty to the charterer, even though he could not 
technically be managing owner of the vesseL 

Hough, Circuit Judge, dissenting in part 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Cuneo Importing Company against the American Im- 
porting & Transportation Company, which by pétition made Daniel 
Bacon a respondent. There was a decree in favor of libelant against 
the American Importing & Transportation Company, and in favor of 
the impleaded respondent (241 Fed. 421), and the Transportation Com- 
pany appeals. Affirmed. 

^=Fof other cases see aam» topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Twyman O. Abbott, of New York City, for appellant. 
MacFarland, Taylor & Costello, of New York City, for appellee 
Cuneo Importing Co. 

R. J. M. Bullowa, of New York City, for appellee Bacon. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. July 2, 1915, the Cuneo Importing Com- 
pany filed its libel as subcharterer from the American Importing & 
Transportation Company, charterer from Daniel Bacon, managing 
owner of the steamer Banes, to recover damages to a cargo of fruit 
alleged to hâve been due to the unseaworthiness of the steamer. 

The answer of the American Company denied any knowledge or 
information sufficient to form a beUef as to the steamer's seaworthi- 
ness. It also filed a pétition under rule 59 of the Suprême Court in 
admiralty (29 Sup. Ct. xlvi) to bring in Daniel Bacon, who executed 
the charter to it as managing owner of the steamer, and praying that 
the libelant might recover its damages against him. 

Bacon filed an answer to the pétition, which set up as a separate dé- 
fense that on or about November 1, 1909, the Banes Steamship Com- 
pany, as owner of the steamer Banes, brought suit in the superior court 
of Suffolk county, Mass., against the American Company to recover 
charter hire, in which that company set up a daim for damage on the 
ground of the steamer's unseaworthiness, in which cause it was so 
proceeded that a judgment was rendered for the plaintiff, establishing 
the steamer's seaworthiness during the whole term of the charter 
party, which is res adjudicata between it and the petitioner and a com- 
plète défense in bar to the petitioner's claim. Bacon also filed an an- 
swer to the libel of the Cuneo Company, alleging that the Banes Com- 
pany, with which he, as managing owner, was in privity, had maintain- 
ed the steamer in a seaworthy condition during the whole term of the 
charter party, except in so far as seaworthiness was prevented by ex- 
ceptions in it contained. 

[1] On this State of the pleadings the cause is to be treated under 
the fifty-ninth rule as if the libel had originally been filed against both 
the American Company and Bacon, managing owner. 

The American Company excepted, under admiralty rule 35 o.f the 
District Court, to this défense, on the ground that it did not touch 
any matter of défense to the allégations of the pétition. January 8, 
1917, Judge Mayer entered an order ôverruling the exceptions and 
holding the Massachusetts judgment to be a complète défense against 
the American Company's claim. 

March 26th the cause coming on for trial, the American Company 
admitted the libelant's claim, which was consistent with its attitude in 
the Massachusetts action, whereupon the libelant moved for a decree 
against the American Company, and Bacon moved for a dismissal of 
the pétition under the fifty-ninth rule, both of which motions were 
granted. 

Subsequently the American Company took this appeal, assigning, 
among other things, for error, the ôverruling of its exceptions to the 
défense of res adjudicata pleaded by Bacon, the impleaded respondent. 
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The theory is that the decree in favor of the libelant should hâve been 
primarily against Bacon, managing owner, and secondarily against it. 

[2] The Cuneo Company now moves to dismiss the appeal, on the 
ground that the decree was not final. Manifestly it was final, both as 
to the libelant and as to the American Company. By virtue of it the 
American Company can never hereafter dispute the right of the Cuneo 
Company to recover from it, and can never recover from Bacon any 
sum paid by it under the decree. But, if Bacon was primarily liable 
for any amount recovered against the American Company by the 
Cuneo Company, then manifestly it had a right to appeal. Therefore 
the motion to dismiss the appeal is denied. 

[3] This brings us to the merits. Is the American Company entitled 
to recover of Bacon, managing owner, any sum it may hâve to pay the 
Cuneo Company, notwithstanding the Massachusetts judgment? That 
judgment was res adjudicata between the American Company and the 
Banes Steamship Company to the effect that the steamer was sea- 
worthy during the whole term of the charter party. It lay upon Bacon, 
in relying upon the judgment as a défense, to show that he was in 
privity with the Banes Steamship Company, and therefore entitled to 
its protection. It being admitted on ail hands that the Banes Steam- 
ship Company is the owner of the steamer, Bacon could not technically 
be managing owner. He was, however, président, and did exécute the 
charter on behalf of the owner, and the owner, as well as the Ameri- 
can Company, recognized and carried it out. We hâve therefore no 
difficulty in holding that he was acting as the authorized agent of the 
Banes Steamship Company in executing the charter party, although he 
was technically wrong in describing himself as managing owner. 
Therefore the Massachusetts judgment was as conclusive between the 
American Company and Bacon, the managing owner, as it was be- 
tween that Company and the Banes Steamship Company, and was a 
complète bar to the American Company's claim. 

The decree is affirmed. 

HOUGH, Circuit Judge (dissenting in part). If I could think this 
appeal well taken, concurrence on the merits would be necessary, for 
the judgment of the Massachusetts court is in my opinion a complète 
adjudication of the whole matter. 

The majority ruling on practice, however, makes a précèdent which 
is thought both erroneous and dangerous, inasmuch as one party 
(American Company) bas been substantially permitted to choose how 
much of the case or what issues therein should be litigated both hère 
and below. That respondent, having been sued for breach of a sub- 
charter, impleaded Bacon, alleging that such breach was bis doing or 
fault. He pleaded to the merits, put both libelant and the impleading 
respondent to proof of any and ail breaches or négligence, and as a 
separate défense set up the Massachusetts proceedings as res adjudi- 
cata. On peremptory exception to that separate défense alone by 
American Company, the same was upheld ; whereupon American Com- 
pany, tendered or confessed judgment to the libelant, whose proctors 
then entered a so-called final decree, in which it is recited that the 



416 247 FEDERAL REPOUTEK 

libel is dismissed as to Bacon "on motion of" Bacon's proctor. There 
never was any trial or hearing of any issue other than tlie argument on 
peremptory exception. 

Libelant and original respondent having thus by agreement between 
themselves produced this condition of afïairs, tliis appeal was taken 
f rom the decree and by the party who produced it by confession ; and 
that party seeks in this court to shift the burden of his confession to 
Bacon, without having afïorded to Bacon an opportunity of trying out 
any of his pleaded défenses on the merits. It might hâve been said, 
vvith a technicality quite foreign to the admiralty, that Bacon, by mov- 
ing for decree, had abandoned ail his other défenses ; but that ground 
of décision does not seem to be relied upon in the prevailing opinion. 
If this point be laid aside, I tclieve that the appeal before us should 
either be dismissed on the ground that what is appealed from is not 
final, or the decree affirmed because it was confessed by the appellant. 

Inasmuch as Bacon's proctor stoutly maintains that he never made 
the motion attributed to him in a form of decree drawn by libelant's 
proctor, the situation is warning to a bar careless and rather con- 
temptuous of points of practice ; for if this court had difïered from 
the court below as to the effect of the Massachusetts judgment. Bacon 
would hâve been in a parlons position, under Bull v. New York & 
Porto Rico S. S. Co., 167 Fed. 792, 93 C. C. A. 18?, certiorari denied 
214 U. S. 526, 29 Sup. Ct. 704, 53 L. Ed. 1068. 



GENERAL ACC, FIRE & TJFE ASSUR. OORP., Limited, v. PACIFIC 
COASÏ CASUALTY CO. 

(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

Ko. 60. 

1. INSUKANCB <g=>G<SG — COSTEACTS — COJTSTRUCTION'. 

Défendant agreed by a coiitract of reinsurance to assume ail risks 
outstandlng wlilcli plaintiff liad underwrltten, the contract providlng tliat 
plalntiff immedlately upon receipt sliould deliver to défendant at Its 
oflice in New York ail notices, sununons, or otlier processes and any and 
ail communications that it might receive from or on behalf of any of its 
policy holders in any way arlsing from or relatlng to accidents covered by 
its contracta of insurance. Plaintiiï had underwrltten a llability Insurance 
to one S. under whicli a loss occurred. S. was sued, and his son inclosed 
the summons in a i)ostpaid envelope addressed to plalntifl! at its oflice in 
New York, whlch office at that time had been abandoned. ïhe action 
went against S., and he recovered agaiust plaintlfC. Ileld that, In an 
action by plaintiff agaiust défendant on its contract of reinsurance, dé- 
fendants liablllty was in the flrst instance absoUite, and plaintiff was 
not in the flrst instance bound to show that it transmitted the summons 
to défendant, but défendant was bound to show that plaintift received 
the same and failed to transmit It. 

2. Insubance <g=>686^ — Actions — Pkesumptions. 

In such case the fact that judgment was recovered against plaintiff 
does not, in the absence of évidence, warrant au assumption that S,, the 
insured, served summons on plaintiff. 

<S=3Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indi xt:: 



GEKEEA L ACC. FIEE & L. ASSUE. COKP. V. PACIFIC COAST C. CO. 417 

3. Evide,\c:e i®=71 — Presumptions — Receipt. 

In sut'h case, as plaintiff's office in New York had been abandoned 
before tlie suiumons was niailed, the presumptlon of receipt arising from 
tlie posting of tlie letter is destroyed. 

4. Insurance ®=3626 — Attobney's Authobity — Receipt of Summons. 

In sucli case attorneys for plaintifl: partlcularly retained for each 
case had no auttiority to receive such summons on plaintiff's belialf. 

5. Insurance <g=>6S6 — Actions — Evidence — SumciENcy. 

In sucti case évidence held Insufficient to establlsh that an attorney 
who actually recelved the summons waa authorized to receive the 
sanie ou behalf of plaintiffi. 

6. Insurance <gx=5686 — Admissions — Extent. 

In an action on a contract of relnsurance, admission that plalntifC, the 
original Insurer, paid a judgnient recovered against it by the insured, does 
not warrant recovery by plalntifC of expansés of defending action by the 
insured; the admission not extending to that item. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by the Pacific Coast Casualty Company against the General 
Accident, Éire & Life Assurance Corporation, Limited. There was a 
judgment for plaintifï, and défendant brings error. Afïirmed. 

Wrlt of error to the District Court, Southern District of New Yorli (Mayer, 
J., presidlng), upon a judgment entered for the plalntiff upon a verdict directed 
by the court at the close of the évidence. 

The action was to recover upon a contract of relnsurance made between the 
parties under whlch the défendant agreed to assume ail the rlsks outstand- 
ing on January 15, 1912, whlch the plalntlff had underwritten. The nlnth 
article of the contract upon whlch the case turned was, so far as relevant, as 
follows: "The Pacifie Coast [the plaintifï] agrées immediately upon thelr re- 
ceipt to dellver to the General Accident [the défendant], at Its office In the 
dty of New York, ail notices, summons, or other proeesses and any and ail 
<'ommunlcatlon whatsoever that it may receive from or on behalf of any of 
Us sald poUcy holders in any way arlslng from or relatlng to accidents oc- 
curring after 12 o'clock noon on the 15th day of January, 1912." 

Before January 15, 1912, the plalntlff had underwritten a llablUty Insur- 
ance to one Adolph Schlessinger, under whieh after January 15, 1912, a 
loss oeeurred. Schlessinger was the landlord of a building in whlch a tenant 
was injured, and the tenant served him with two summonses in the City Court 
of New York about November 23, 1912. Schlesslnger's son inclosed thèse 
summonses in a postpaid envelope and posted them to the plalntlff addressed 
to its office at 95 William street in the clty of New York, whlch was the 
last office malntained by it in that city. The plalntlff had meanwhlle dlscon- 
tinued its business in New York and abandoned the office before November 
23, 1912. 

The tenant recovered a judgment against Schlessinger, whlch he pald. 
Thereafter he sued both the parties hereto upon the llabillty Insurance pollcy 
and recovered judgment against the plalntlff, havlng discontlnued against 
the défendant. The plalntlff, havlng paid the judgment, brought this action 
to recover under the contract of relnsurance mentioned above. 

The plaintifï proved the recovery of Schlesslnger's judgment against itself 
and Its payment of the same, the contract of relnsurance, and the pollcy 
Issued by It to Schlessinger. It then rested, and the défendant moved to 
dismiss. Upon déniai of thls motion the défendant proved the mailing of the 
summonses to the plalntlff as above set forth and called two attorneys at law, 
members of the firm of Tuttle & Coughlan, who had customarlly represented 
the plaintIfC in the défense of litlgation brought against it, and who were 
designated under the Insurance law of the state of New York as persons to 
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whom ail process shoiild be sent wMch sbould be served upon the superlntend- 
ent of Insurance in that state. TJpon the examination of Tuttle it appeared 
that he had not received the summonses, though be had recelved other mail 
of the plalntlff to some extent during the months of October and November, 
1912. The flrm of Tuttle & Coughlan had been dlssolved before November 23, 
1912, but Coughlan received the summonses at some time not disclosed. 

No évidence was produced to shove that the plalntlff had dlrected the post 
office to send mail to Tuttle & Coughlan except the followlng: 

"Q. Mr. Tuttle, do you know whether or not or dld you ever direct the 
post office authorities in this building that any mail addressed to the Pacific 
Coast Casualty Company should be forwarded, and, if so, wbere and to whom 7 

"Mr. Combs: Was thls order in writlng? 

"The Court: Was It in writlng Mr. Tuttle î 

"The Wltness: I uever gave any order to the post office authorities to 
send any mail forward. 

"Q. Do you know of any such order? 

"Mr. Corabs: I object to that. 

"The Court: Mr. Tuttle Is a lawyer. Do you now of any such order of 
your own Knowledge? 

"The Wltness: Yes ; In the former case In the Suprême Court there were 
two orders in évidence sent by the Pacific Coast Company to the post office 
authorities." 

This testimony was not objected to or stricken out. 

The défendant asked several questions of Tuttle and of Coughlan, ail In- 
compétent in form, designed to show that the plalntifC had authorized the 
firm of Tuttle & Coughlan to reçoive its mail, but thèse were excluded. It 
also trled to prove that it had not recelved the summonses, but this, too, was 
excluded because of the failure of proof that the plalntlff had ever received 
them. 

Alfred W. Meldon, of New York City (Wendell P. Barker and Al- 
bert J. Hiers, both of New York City, of counsel), for plaintifï in er- 
ror. 

Daniel Combs, of New York City, for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAN'D, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] The correctness of the ruling below turns upon wheth- 
er it was a part of the plaintiff's case to show that it had not re- 
ceived the summonses or whether that burden lay on the défend- 
ant. If it was upon the plaintifï, the évidence does not prove that 
it did not receive the summonses ; but if it lay with the défendant, 
it, too, bas failed, as we shall show later. The gênerai rule re- 
enforced by later décisions is, of course, to construe ail perform- 
ance due from the plaintifï and prior in time to the defendant's 
performance as a condition précèdent to the latter's obligation. How- 
ever, the plaintiff's performance hère was to send on to the défendant 
ail notices or process which it might receive. That obligation was con- 
tingent upon its own receipt of such documents, and in the absence 
of their receipt it was under no obligation, and there was no condition 
précèdent. The plaintiff does not thereforé approach the cause suing 
upon a conditional obligation ; on the contrary, the defendant's ob- 
ligation is prima facie absolute. It is only when the plaintiff's cross 
obligation, itself conditional, bas been shown to be absolute that its 
performance can become a condition upon the defendant's obligation. 

Hence the proper course of proof is for the plaintiff to prove the 
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■contract and the breach and rest. Then the défendant must prove 
that the condition upon the plaintiff's obligation arose so that it be- 
came absolute. We need not go further and hold that the plaintifï 
must then prove its performance in order to avoid the efîect of the 
condition upon the defendant's obligation. It is enough hère that there 
was no unconditional condition upon the defendant's obligation. 

[2] Nor is the point good that the recovery of the plaintiff in the 
action of Schlessinger v. Pacific Coast Insurance Company presup- 
posed that the défendant there had received the summonses in the ac- 
tions of the tenant against Schlessinger. How that point was dealt 
with on that trial we do not know, even supposing, and we do not mean 
so to hold, that every f act necessary to a recovery there is established 
by estoppel against the plaintifï hère. We need not assume, however, 
that in that case Schlessinger proved the receipt by the plaintifï hère 
of the summonses. 

[3-5] We therefore come to the question whether the défendant 
showed that the plaintifï had received the summonses. The only évi- 
dence is that, when Schlessinger sent the letter, the office of the plain- 
tifï had been abandoned. Tuttle says that he do es not know the exaci 
date, but he thinks it was before November 23, 1912. This disposes 
of the presumption arising from the posting of the letter. 

The only thing that remains is whether Coughlan, who in some way 
received the summonses, was then authorized to receive them by the 
plaintifï. Of course, as a member of the firm of Tuttle & Coughlan, 
even if it had not then been dissolved, he would not hâve been so 
authorized. Thèse gentlemen were merely attorneys at law who were 
particularly retained for each case. 

It seems to us that the sole ground for assuming that Coughlan was 
so authorized appears in the passage recited above in the statement of 
facts. In fact, the two orders which Tuttle speaks of may hâve been 
actually signed by the plaintifï, and Coughlan may hâve got the sum- 
monses as agent for the plaintifif, but we hâve no proof of it. Assum- 
ing that the proof, which was admitted without objection, stands for 
what it says, it can hardly serve in place of proof that the orders em- 
anated from the plaintifï. It is perfectly clear that the défendant did 
not so regard it. Thus in the colloquy between the court and Mr. Mc- 
Donnell the court said: 

"You hâve not hère any proof that instructions were given to the post office 
authorities to forward mail." 

He answered : 

"No ; but I hâve proof hère that I mailed a letter to your last-lvnown ad- 

dress." 

We think that the défendant failed to show that the plaintifï ever 
received the summonses, and that the direction of a verdict for the 
plaintiflc was right. None of the exceptions to the exclusion of évi- 
dence seem to us to aff ect the resuit. Without the necessary keystone 
to the défense, nothing could support it. 

[6] The proof as to the amount of the verdict was vague. Ail that 
the défendant admitted was that the plaintifï had paid the judgment. 
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We cannot find any proof of the amount of the plaintiff's expansés in 
defending the Schlessinger action, and we do not think the admission 
covered it. For this reason the plaintiff must abate from the judgment 
$106.68, with interest, or the judgment must be reversed. If it does, 
judgment affirmed, with costs. 



ELIjAMAR MINING 00. OF ALASKA v. POSSUS. 

(Cir.cuit Court of Appeals, Ninth Circuit. January 7, 1918.) 

No. 2949. 

1. Master and Servant <S=a373 — Injuries to Servant— Workmen's Compen- 
sation AcT— "Arising Out of and in tue Course of Employment." 

Sess. Laws Alaska 1915, e. 71, known as the Workmen's Compensation 
Act, provides in section 1 tliat the employer sliall be liable to pay com- 
pensation in accordance with the schedule therein adopted to each of his 
employiîs who receives Personal injury hy accident arising out of and in 
course of his or her employment, while section 7 déclares that the right 
to compensation for an injury and the remedy therefor provided by the 
chapter shall be in lieu of ail rights and remédies existing at common law, 
or otherwise, and no rights or remédies except those provided for by the 
act shall accrue to employés entitled to compensation under the act. The 
act was limited to cases of death or injury to employés in the mining in- 
dustry in the territory, and provided for a trial to be maintained and de- 
termined in and by the courts of the territory, and for a judgment creat- 
ing a Personal liabillty against the employer. Held tlîat, where an em- 
ployé's injuries arising out of and in the course of his employment were 
aggravated by insufficient médical attention furnished by the employer 
pursuant to an agreement with the employé to furnish compétent médical 
and surgical attention in case of the employé's illness or injury, the em- 
ployé's right to recover for such aggravation injuries did not fall withln 
the act, not being an Injury "arising out of and in the course of employ- 
ment." 

2. Master and Servant <S=394 — Workmen's Compensation Act — Joindeb 
OF Actions. 

Comp. LavFS Alaska 1913, § 916, déclares that plaintiff may unité sever- 
al causes of action in the sarae complaint when they ail arise, iirst, out 
of eontract express or implied, aud, second, injuries with or without force 
to the person. An Alaska niiue employé, alleging that he sufEered inju- 
ries in the course of his employment, and also from defendant's failure 
to furnish compétent surgical and médical attendance in pursuance of an 
agreement wliereby déductions were made from his wages, joined the 
two causes of action. Held, that the joinder was proper, the Alaska; 
Workmen's Compensation Act goverulng the action for injuries arising in 
the course of employment being élective and having been adopted by the 
parties, for both causes of action were based on eontract. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska ; Charles E. Bunnell, Judge. 

Action by Tony Possus against the EHamar Mining Company of 
Alaska, a corporation. There was a judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

The défendant in error was the plaintiff In an action in the court below, 
in which he pleaded two counts. The first was to recover compensation for 
injuries received by him in the course of his employment in the defendant's 
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mine, and was brought under tlie provisions of chapter 71 of ttie Session 
Laws of Alast:a 1915, known as the Worlinien's Compensation Act. The 
second was to recover damages for the aggravation of his injuries aîid for 
hls suiïering by reason of the defendant's neglect to furnish him timely and 
sufficient surgical eare and médical and hospital care ; the plaintifl! alleglng 
that under the defendant's rules the sum of $1.50 per month had been de- 
ducted from his wages for hospital dues, wliich entltled hlm to care In a 
hospital and to compétent surgical and médical attendance at the expense 
of the défendant, in case of his injury or lllness arising In the course of hls 
employment. The défendant demurred to the complalnt on the ground that 
the causes of action had been Improperly vinlted, and on the further ground 
that under the flrst cause of action the plalntiff was entltled to recover ail 
damages which he sustalned for aggravation to his injuries through the 
lack of proper hospital treatment, and that to permit the maintenance of the 
second count would be to compel the défendant to answer twlce In damages 
for the same cause of action. The demurrer was overruled. The jury by 
their verdict found for the plalntifC on the first cause of action in the sum 
of •îlj.'îes, and on the second cause of action in the sum of $1. 

Section 1 of the Workmen's Compensation Act provides that the employer 
shall be llable to pay compensation In accordance with the schedule thereln 
adopted to each of his employés "who recelves a Personal Injury by accident 
arisl]ig ont of and in the course of hls or her employment." The act sets forth 
a schedule of compensation coverlng ail ordlnary and usual Injuries arising 
from accidents in mines resultlng In either temporary or permanent dlsability, 
and further makes provision for compensation for injuries and dlsabllitles 
whlch do not come wholly withln any of the spécifie cases for whlcb provision 
Is niade. Section 7 provides: "The rlght to compensation for an Injury, and 
the remedy therefor provided by thls act shall be in lieu of ail rlghts and 
remédies as to such injury now exlsting * * * at common law, or other- 
wise, and no rights or remédies, except those provided for by thls act, shall 
accrue to employés entltled to compensation under thls act whlle it is in 
effect ; nor shall any rlght or remedy, except those provided for by thls 
act, accrue to the personal or légal représentative, dependents, beneflclarles 
under thls act, or next of kin of such employé." 

Donohoe & Dimond and W. S. Bonnifield, ail of Valdez, Alaska, and 
George E. De Steiguer, of Seattle, Wash., for plaintifif in error. 

John Lyons and E. E. Ritchie, both of Valdez, Alaska, for défendant 
in error. 

Èefore GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). 
[1] The défendant contends that, if the plaintifï is entitled to any 
compensation or damages for his injuries, he must seek the same un- 
der the Workmen's Compensation Act alone, and cites Ross v. Erick- 
son Const.Co., 89 Wash. 634, 155 Pac. 153, L. R. A. 1916F, 319, a 
case in which it was held that the purpose of the Industrial Insurance 
Law of Washington (3 Rem. & Bal. Code, §§ 6604 — 1 et seq.) was to 
remove from the courts personal injury actions by employés, and was 
intended to cover, not only injuries, but ail aggravations through nég- 
ligence of a physician engaged by the master and paid out of sums de- 
ducted from the wages of employés. But the Industrial Insurance Law 
of Washington differs materially from the Workmen's Compensation 
Act of Alaska. The intention of the Washington law, as expressed 
in the terms thereof, was to withdraw from private controversy ail 
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phases of civil causes for personal injuries to employés, and to abolish 
the jurisdiction of courts over such causes, and the Suprême Court in 
the case cited held that the purpose of the act was to end ail litigation 
growing out of, incident to, or resulting from the primary injury, and 
in lieu thereof to give the workman one recovery in the way of certain 
compensation, and to make the charge upon the contributing industries 
alone. Support of that view of the law was found in the fact that 
provision was made that compensation allowed under the act might 
be readjusted if aggravation of the disability should take place or be 
discovered. Again, in Stertz v. Industrial Insurance Com., 91 Wash. 
588, 158 Pac. 256, it was said: 

"Ours is not an employer's llability act. It is not even an ordinary com- 
pensation act. It is an industrial insuranee statute. Its administrative body 
Is entltled the 'Industrial Insurance Commission.' AU the features of an In- 
surance act are présent. Not only are ail remédies between master and serv- 
ant abolished, and, in the words of the statute, ail phases of them withdrawn 
from private controversy, but the employé is no longer to look to the master 
even for the scheduled and mandatory compensation." 

The essential features of the Workmen's Compensation Act of Alas- 
ka are the limitation of its provisions to cases of death or injury to 
employés in the "mining industry of the territory," the limitations and 
spécifications of the amount recoverable in case of death or injury, 
and the specified disabilities, and the joinder in one action of ail claim- 
ants injured from the same cause. It provides for a trial to be main- 
tained and determined in and by the courts of the territory, and to be 
governed by the law of procédure applicable to other actions for the 
recovery of money. The judgment when rendered créâtes a personal 
liability against the employer, and not against a fund created by con- 
tributions from or assessments against other employers. We are of 
the opinion that under the act the plaintifï could not recover for ag- 
gravation to his injuries as pleaded in his second count. The act limits 
recovery thereunder to cases of death or injury arising "out of and 
in the course of employment." That phrase is one that is commonly 
used in workmen's compensation acts, and its meaning has been deter- 
mined in numerous décisions. "This phrase embraces only those acci- 
dents which happen to a servant while he is engaged in the discharge 
of some function or duty which he is authorized to undertake, and 
which is calculated to further, directly or indirectly, the master's busi- 
ness." 5 Labatt's Master and Servant, § 1806. An injury arises out 
of the employment if there is a causal connection between the working 
conditions and the injury, and it must be possible to trace the injury 
to the nature of the employer's work, or to the risks to which the em- 
ployer's business exposes the employé. Coronado Beach Co. v. Pills- 
bury, 172 Cal. 682, 158 Pac. 212, L. R. A. 1916F, 1164; Kimbol v. 
Industrial Accident Commission, 173 Cal. 351, 160 Pac. 150, L. R. A. 
1917B, 595. In Ruth v. Witherspoon-Englar Co., 98 Kan. 179, 157 
Pac. 403, L. R. A. 1916E, 1201, construing the Compensation Act of 
Kansas (Laws 1911, c. 218), the court held that recovery can be had 
only upon the basis of disability resulting from injury received in the 
course of employment, and that it cannot be augmented by the fact 
that the disabling effects of the injury are increased or prolonged by 
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incompétent or négligent surgical treatment, even where the employer 
is responsible theref or. The court said : 

"So raucli of an employé's incapacity as Is the direct resuit of unskillful 
médical treatment does not arise 'ont of and in the course of hls employment' 
wlthin the meanlng of that phrase as used in the statute. * * * For that 
part of hls Injury hls remedy is agalnst the persons answerable therefor 
under the gênerai law of négligence." 

Of similar import is the décision of the Suprême Court of CaHf ornia 
in Pacific Coast Casualty Co. v. Pillsbury, 171 Cal. 319, 153 Pac. 24. 

[2] Error is assigned to the trial court's ruling that the causes oî 
action were properly joined. The Compiled Laws of Alaska, § 916, 
provide : 

"The plaintiff may unité several causes of action In the same eomplaint 
when they ail arlse out of: First, contract, express or implied ; * * • 
second, injuries with or without force to the person. * * • But tbo causes 
of action so unlted must ail belong to one only of thèse classes, and must 
afCect ail the parties to the action and not require différent places of trial, 
and must be separately stated." 

Passing by the question whether or not the two causes of action 
hère pleaded are for injuries "with or without force to the person," 
we entertain no doubt that they corne within the first clause, in that 
they arise out of "contract express or implied." The Workmen's Com- 
pensation Act of Alaska is élective and not compulsory. It applies 
to those only who choose to avail themselves of its provisions, and 
agrée to abide by its terms. Ail rights thereunder hâve their origin in 
the agreement of the parties. The plaintiff in his first cause of action 
does not recover on a liability arising out of the defendant's négli- 
gence, but on a liability arising out of contractual obligation, and which 
exists irrespective of the defendant's négligence. Winfield v. Erie R. 
Co., 88 N. J. Law, 619, 96 Atl. 394. In Madden's Case, 222 Mass. 
487, 496, 111 N. E. 379, 383, L. R. A. 1916D, 1000, it is said: 

"It Is plaln and has been said repeatedly that the act éliminâtes ail con- 
sidération of tort, penalty, or négligence, save where there has been 'serious 
and wlllful mlsconduct.' " 

Several assignments of error relate to exceptions to instructions 
given, and déniai of instructions requested. They are ail so plainly 
without merit as to requite no discussion. 

The judgment is affirmed. 



GEAYSONIA-NASIIVILLE I.UMBER CO. v. GOLDMAN. 

(Circuit Court of Appeals, Eighth Circuit. December 4, 1917. Rehearing 
Deni«d Jauuary 28, 1918.) 

No 4959. 

1. GuARANTY ©=530(2) — Construction of Conteact. 

A contract by a corporation "to guarantee the principal and Interest 
on the bonds" of another corporation, under the évidence in this case, 
hcld a guaranty of payment of the bonds, and not merely of their col- 
lection. 
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2. Corporations <S=5388(2) — Contbacts — Défense of Ultra Vires — Estoppel. 
A lumber company made a contract of guaranty of the bonds of a 
rallroad company which was owned by the same stockbolders. It also 
received and used in its own business the greater part of the proceeds 
of the bonds. Both were Arkansas corporations. Seld, that under the 
law of the state as established by décisions of its Suprême Court, which 
were binding on the fédéral courts, the lumber company could not plead 
the défense of ultra vires to its contract of guaranty. 

Appeal f rom the District Court of the United States for the Western 
District of Arkansas ; F. A. Youmans, Judge. 

Suit by Alvin D. Goldman, trustée, against the Nashville Lumber 
Company and the Graysonia-Nashville Lumber Company. Decree for 
complainant, and the last-named défendant appeals. Affirmed. 

G. T. Priest, of St. Louis, Mo. (T. E. Francis and Boyle & Priest, 
ail of St. Louis, Mo., on the brief), for appellant. 

G. B. Rose, of Little Rock, Ark. (W. E. Hemingway, D. H. Cantrell, 
J. F. Loughborough, and V. M. Miles, ail of Little Rock, Ark., on the 
brief), for appellee. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Appellant has appealed from a decree 
of foreclosure rendered against it and the Nashville Lumber Company, 
hereafter called "Lumber Company." The Lumber Company declined 
to join in the appeal and a severance was granted. The facts as they 
appear in the record are as follows : The Lumber Company and the 
Memphis, Paris & Gulf Railroad Company, hereafter called "Railroad 
Company," are corporations organized under the laws of the state of 
Arkansas. The line of the Railroad Company ran from Nashville to 
Ashdown in said state. The two corporations formed the usual com- 
bination of sawmill and Railroad Company in the timber country. The 
stock of each corporation was owned by the same individuals in practi- 
cally the same proportions. W. W. Brown was président of the Rail- 
road Company and vice président of the Lumber Company, in 1907-08. 
J. W. Bishop was secretary of both companies. 

In December, 1907, both companies were in need of money and were 
willing to put up their respective properties as security for a loan. Mr. 
Brown went to the city of St. Louis and talked with appellee, who was 
then président of the Lesser-Goldman Cotton Company, hereafter call- 
ed "Cotton Company," and as a resuit thereof on December 5, 1907, 
the Cotton Company entered into a contract with the Lumber Compa- 
ny, Mr. Brown signing the contract in behalf of the Lumber Company 
as vice président, whereby the Cotton Company agreed to purchase the 
bonds of the Railroad Company to the amount of $420,000 at 80 cents' 
on the dollar. At the time this contract was entered into no bonds had 
been issued, and nothing was said in the contract as to who should be 
regarded as the vendor of the bonds. The contract, however, contained 
the following language : "The party of the second part (Lumber Com- 
pany) agrée to guarantee the principal and interest on the bonds." Jan- 
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uary 3, 1908, the stockholders of the Railroad Company authorized the 
issuance of $420,000 of the bonds of the Railroad Company to be pay- 
able on January 1, 1918, at the élection of the Railroad Company, or 
if not paid on that day, to be paid on the Ist day of January, 1928, with 
the privilège on the part of the Railroad Company to redeem the bonds 
at any time after January 1, 1918. The bonds were to bear interest at 
6 per cent, per annum, payable semiannually at the office of the Mer- 
cantile Trust Company in the city of Little Rock, Ark. At the same 
time it was resolved that the président or vice président and the secre- 
tary or assistant secretary of the Railroad Company be authorized and 
directed in the name and on behalf of the company to exécute, acknowl- 
edge, and deliver to Al vin D. Goldman, as trustée (appellee), a mort- 
gage and deed of trust to be dated January 1, 1908, mortgaging ail of 
the railroad's franchises, equipment, and other property and income 
then owned by said company for the purpose of securing the payment 
of said issue of bonds. The bonds were issued and the deed of trust 
executed as provided in the resolution. 

Thèse bonds were purchased by the Cotton Company in pursuance of 
the contract of December 5, 1907. The deed of trust executed and 
delivered provided that if default should be made in the payment of 
any installment of interest on any of the bonds when and as the same 
should become payable, and such default should continue for the space 
of six months, the majority in amount of the owners of the bonds 
should hâve the authority to déclare the whole amount of the bonds due 
and payable and the trustée should hâve the right and authority to pro- 
ceed to protect his rights and the rights of the bondholders by a suit 
in equity for the foreclosure of said trust deed for interest or for prin- 
cipal and interest and for the enforcement of any other appropriate 
légal or équitable remedy as the trustée should deem mose effectuai in 
support of his rights or duties under the trust deed. On January 3, 
1908, the directors of the Lumber Company adopted a resolution au- 
thorizing the issuance of bonds of the Lumber Company in the amount 
of $750,000, and also authorizing the président or vice président and 
the secretary or assistant secretary of said Lumber Company to exé- 
cute, acknowledge, and deliver to Âlvin D. Goldman, trustée (appellee), 
a deed of trust, to be dated the Ist day of January, 1908, mortgaging, 
pledging, and hypothecating ail of the property of the Lumber Compa- 
ny then owned by it or thereafter to be acquired, except its stock of 
lumber and merchandise kept for sale for the purpose of securing the 
payment of said issue of bonds. The property covered by this trust 
deed is the property in controversy, and the trust deed covering the 
same is the instrument which the decree of the court below ordered to 
be foreclosed. The resolution which authorized the issuance of bonds 
by the Lumber Company and the trust deed to secure the same were 
preceded by the following preamble which is set forth in the deed of 
trust : 

"Whereas, the Memphis, Paris & Gulf Railroad Company has issned its 
certain .séries of mortgage bonds numbered 1 to 420 inclusive, each for the 
sum of one thousand dollars and aggregating a total amount of four hun- 
dred and twenty thousand dollars ; and 

"Whereas, this company has purchased the said bonds and has contracted 
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to sell the same to the Lesser-Goldnian Cotton Company; and 

"Wliereas, It Is contemplated that this company will require funds wlth 
which to purchase otlier timbered lands, and possibly to make improvements 
upon its plant; and 

"Whereas, by the terms ot the contract between tliis company and the 
said Lesser-Goldman Company this company Is to giiarnnty the payment of 
the said bonds of tlie said Memphis, l'aris & Gulf Railroad Company, and 
also the payment of ail interest thereon as it matures, and also the eom- 
pliance by said Memphis, Paris & Gulf Kailroad Company with ail the terms 
of the deed of trust or mortgage securing the payment of said bonds." 

And the resolutions themselves which were incorporated in the deed 
of trust contained the f ollowing language : 

"Four hundred and twenty of said bonds shall immediately be certlfled 
by the trustée and deposited with the said Mercantile Trust Company, which 
shall hold the same as collatéral security for the payment of the four hundred 
and twenty bonds of the Memphis, Paris & Gulf Bailroad Company herein- 
before referred to, and for the performance of ail the conditions and cove- 
nants of the mortgage or deed of trust securing the said bonds ; and any de- 
fault in the payment of said bonds of the Memphis, Paris & Gulf Railroad 
Company, or any default in complying with any of the terms and conditions of 
the mortgage securing the said bonds, shall be deemed a default under the 
terms of the Instrument, and shall entltle the trustée herein to the same 
rights and remédies which he would hâve in case a default should be made 
in the payment of the bonds hereby secured, or the coupons thereon, or in 
the performance of the covenants and conditions of this indenture. * • * 

"The said lumber company shall maintain upon its property Insurance in 
a company satisfactory to the trustée to the amount of at least forty-two 
thousand dollars on its mill plant and 86 per cent, of the stock of lumber on 
Jiand ; the policles of Insurance to be made payable to the trustée, with the 
standard mortgage clause thereto attached, protecting the trustée and the 
bondholders against forfeiture by reason of breaches on the part of the lumber 
company. 

"In case of any loss under said policies of Insurance the same shall be paid 
to the said trustée, who shall deposit the same in the said Mercantile Trust 
Company." 

The same remédies in behalf of the bondholder were given in the 
trust deed of the Lumber Company as in the trust deed of the Railroad 
Company. The Railroad Company defaulted in the payment of interest 
on its bonds, and the Lumber Company did not comply with the provi- 
sion in regard to Insurance, whereupon the trustée at the request of the 
bondholders declared the principal of the bonds due and payable. It 
does not appear that any bonds were ever issued by the Lumber Com- 
pany, but this is immaterial, as no one is before the court who holds or 
owns any of said bonds or is asking for their payment. The Cotton 
Company paid $336,000, for the bonds of the Railroad Company. The 
Lumber Company received $236,000 of this amount, and the Railroad 
Company $100,000. The Lumber Company gave its notes to the Rail- 
road Company for the $236,000, but thèse notes were subsequently can- 
celed by the Railroad Company as they well might be ; the claim that 
the corporations were différent légal entities being in a court of equity 
a mère fiction. On December 9, 1911, the Lumber Company by spécial 
warranty deed conveyed ail of the mortgaged property to appellanf. 
In this deed appears the f ollowing language : 

"This conveyance is also made subject to the Instrument executed by the 
Nashville Lumber Company to A. D. Goldman, trustée, whereby certain bonds 
of the Memphis, Paris & Gulf Railroad Company were guaranteed." 
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[1] On the above state of facts counsel for appellant contends that 
the guaranty of the Lumber Company was a guarantyof the collection 
of the amount due on the railroad bonds and not a guaranty of pay- 
ment, and therefore the appellee was not entitled to a foreclosure of 
the Lumber Company mortgage until he had exhausted his remedy 
against the Railroad Company. The contract between the Lumber 
Company and the Cotton Company contained the agreement on the part 
of the Lumber Company "to guarantee the principal and interest on the 
bonds." When the corporation itself came to perfonn such agreement 
by passing the resolutions of January 3, 1908, it recited: 

"By tlie terms of the contract between thls company and the sald I^sser- 
Goldman Company tliis company is to guarantee the payment of the said 
bonds of the said Memphis, Paris & Gulf Railroad Company, and also the 
payment of ail Interest tbereon as it matures, and also the compliance by 
said Memphis, Paris & Gulf Railroad Company with ail the terms of the deed 
of trust or mortgage securing the payment of said bonds." 

We are of the opinion if there was any doubt about what the con- 
tract meant the Lumber Company made it plain by its interprétation 
of the same in the resolutions which it passed. We think the language 
used constituted a guarantee of payment. 20 Cyc. 1450; 1 Brandt on 
Suretyship and Guaranty, § 97 ; Barnes v. Bradley, 56 Ark. 105, 
19 S. W. 319; Walker v. Files, 94 Ark. 456, 127 S. W. 739; 32 Cyc. 
p. 143. 

[2] It is next contended that the contract of guaranty by the Lum- 
ber Company was ultra vires. As the articles of incorporation of the 
Lumber Company originaily stood, there would probably be merit 
in this contention; but on January 3, 1908, for the very purpose of 
meeting this difFiculty the stockholders of the corporation by unan- 
imous resolution amended the articles of incorporation so as to pro- 
vide: 

"That its corporate power shall inchide the erecting and operating a saw- 
mill, planing niill, spoke, lath, handle and a furniture factory, using ail kinds 
of wood-working machiuery ; to manufacture and deal in ail kinds of timber. 
lumber and the products thereof, flnislied and untinished ; to own and dis- 
pose of real property, improved and unimproved, including city property ; to 
make improvements on real estate, erect bouses, reut, lease and sell the 
same ; to earry on a gênerai mercantile business ; to buUd and operate trams 
in connection with said sawmill business; and to do and perform every- 
thing necessary, incident and requisite to carrying out in full the several ob- 
jeets aforesaid; to buy, own and sell tlie stocks of railroads and other cor- 
porations ; to guarantee payment of the same, and of the compliance by the 
company or companies issuing the same with the terms of the mortgages un- 
der which they are issued ; and to mortgage its own property for the 
purpose of securing the payment of any bonds or other corporations which 
it may guarantee; and to insure compliance with the terms and conditions 
of the contracts and mortgages under which said guaranteed bonds may be 
issued." 

This resolution was pubhshed in the Nashville News for a period 
of one week, the first insertion being January 2L 1908. It was also 
recorded in Howard county, Ark., January 31, 1908. Just when the 
amendment became effective under the laws of Arkansas is not clear ; 
but, if it was not in force when the trust deed was given, we are of 
the opinion that under the facts in this case it is not open to the 
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IvUmber Company to set up the défense of ultra vires. Equity look- 
ing through the forms by which the Lumber Company and the Rail- 
road Company framed their transactions will observe the substance 
of things, and in so doing it appears in this case that the guaranty 
of the Lumber Company was simply an agreement on the part of the 
same parties who issued the railroad bonds to pay their own indebted- 
ness. Further than this, it appears that the Lumber Company received 
$236,000 of the money paid by the Cotton Company for the railroad 
bonds for no other considération than its promise to pay the railroad 
bonds. Under this state of facts, the Lumber Company was more of a 
debtor than the Railroad Company. The rule that one who has re- 
ceived the benefit of a contract which is simply ultra vires and not 
contrary to good morals may not plead the défense of ultra vires is 
fully sustained by the décisions of the Suprême Court of Arkansas, 
of which state the Lumber Company was a corporation. Dunbar v. 
Cazort & McGhee Co., 96 Ark. 310, 131 S. W. 698; Richeson v. 
National Bank of Mena, 96 Ark. 602, 132 S. W. 913; Minneapolis 
Pire Ins. v. Norman, 74 Ark. 190, 85 S. W. 229, 109 Am. St. Rep. 
74, 4 Ann. Cas. 1045 ; Arkadelphia Lumber Co. v. Posey, 74 Ark. Zll, 
84 S. W._1127; Bloom v. Home Ins. Co., 91 Ark. 368, 121 S. W. 293. 
The law in this respect as announeed by the Suprême Court of Arkan- 
sas is to be f ollowed by us. Eastern Building & Loan Assn. v. Ebaugh, 
185 U. S. 114, 22 Sup. Ct. 566, 46 L. Ed. 830; Mudge v. Black, 224 
Fed. 923, 140 C. C. A. 397. The argument of counsel for appellant 
that the bonds which were to be issued by the Lumber Company would 
hâve been invalid under article 12, § 8, of the Constitution of Arkansas, 
is irrelevant in this case. As we hâve said before, no j^erson is bef ore 
fhe court seeking the enforcement of any bond issued by the Lumber 
Company, and it is stated in the brief of counsel for appellee that 
no such bonds were issued. No liability is sought to be enforced 
against the Lumber Company except the mortgage which it gave to 
secure the payment of the principal and interest of the railroad bonds. 
We therefore décide that the contract of guaranty was one of pay- 
ment and not of collection, and that if the contract was ultra vires the 
corporation is not entitled to set up such défense on the facts as they 
appear in the record. 
The decree below is afïirmed. 



LINDAUER et al. v. COMPANIA PALOMAS DE TBRRENOS T GANADOS, 
bOCIEDAD ANONIMO, et al. 

(Circuit Court ol Appeals, Eighth Circuit. December 4, 1917. Behearing 
Denied January 28, 1018.) 

No. 4910. 

L Courts i®=>317— Jukisdiction or B^deral Courts — DiVERsrrr or Citi- 
ZENSHrp — Reabeangement of Parties. 

A suit to enjoin persons from illegally and fraudulently assuming to act 
as officers and directors of a corporation Is one in the rlght of the corpora- 
tion and to which It is an Indispensable party, and if it is niade a def end- 

^SjFor other cases see same topic & KBY-NUMBBB la ail Key-Numbered Dlgests & Indexes 
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ant, but joins in the prayer of the blU, it will be aligned as a complainant 
for the purposes of determining the jurisdlction of a fédéral court 
2. CouBTS <&=»316 — Jtjbisdiction o» Fedeeal Courts — Divebsitt or Cin- 

ZBNSHIP. 

By malîlng persons who are necessary parties plaintlff défendants, 
jurisdlction is not conferred upon a fédéral court, where. If they had t)een 
made plaintiffs, there would not hâve been the necessary diverslty of 
citlzenshlp. 

Appeal from the District Court of the United States for the District 
of New Mexico ; John H. Cotteral, Judge. 

Suit by the Compania Palomas de Terrenos y Ganados, Sociedad 
Anonimo, and another, against Sigmund Lindauer, Arthur A. Temke, 
and others. Decree for complainants, and the défendants named ap- 
peal. Reversed. 

Walter D. Hawk, of Chicago, 111., and A. B. Renehan, of Santa Fé, 
N. M. (George A. Miller and Samuel S. Holmes, both of Chicago, 111., 
and E. R. Wright, of Santa Fé, N. M., on the brief), for appellants. 

James R. Garfield, of Cleveland, Ohio, and D. J. Cable, of Lima, 
Ohio (Francis C. Wilson, of Santa Fé, N. M., on the brief), for appel- 
lees. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Appellees, corporations of the republic 
of Mexico, commenced this action in the United States District Court, 
District of New Mexico, against Walter D. Hawk, Samuel S. Holmes, 
citizens of Illinois, Sigmund Lindauer, Arthur A. Temke, citizens of 
New Mexico, Luis Huiler, a citizen of the republic of Mexico, and the 
Northwestern Colonization & Improvement Company of Chihuahua, 
hereafter called the Northwestern Company, a corporation organized 
under the laws of New Mexico. 

The complaint among other things alleged that appellees were the 
owners of 822,510 acres of land in the republic of Mexico, described 
by metes and bounds in the complaint, lying along the boundary line 
between the United States and said republic; that this land was for- 
merly owned by Luis Huiler, deceased, father of Luis Huiler, one of 
the défendants; that Huiler, Sr., caused the Northwestern Company 
to be incorporated under the laws of the terrifory of New Mexico on 
or about the 9th day of March, 1889; that said corporation continued 
to exist and still exists as a lawful corporation under the laws of the 
State of New Mexico ; that Huiler, Sr., conveyed the above-mentioned 
lands to said Northwestern Company in considération of the issuance 
to him by said corporation of $600,000 in the bonds of said corpora- 
tion, secured by a mortgage upon the land conveyed, in favor of the 
Mercantile Trust Company of New York, as trustée, and 499,991 
shares of the stock of said corporation of the par value of $10 per 
share; that subsequently one John C. Sanders, a citizen of the state 
of Ohio, was substituted as trustée in the mortgage in place of the 
Trust Company; that during the month of April, 1902, said Sanders, 

■^isPoi other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Inaéieo 
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trustée, entered suit in the Second civil court of the city of Mexico for 
the bondholders under said mortgage to recover the principal and in- 
terest evidenced by said bonds, and for a sale of the land described in 
the mortgage ; that such proceedings were thereafter had in said suit 
that a final judgment and decree was entered therein, whereby the 
lands covered by said mortgage were sold, one parcel thereof to Com- 
pania Palomas de Terrenos y Ganados, Sociedad Anonimo, and the 
other to Compania de Dublan de Aguas y Colonization, Sociedad 
Anonimo, appellees herein; that, notwithstanding appellee's title to 
said lands, said défendants Hawk, Holmes, Temke, Lindauer, and 
Huiler had conspired and confederated together for the purpose of 
making for and in behalf of said Huiler, Carmen Huiler de Niles, and 
Theresa Marie Huiler, heirs of Luis Huiler, deceased, and said Huller„ 
as administrator of the estate of Luis Huiler, deceased, a f aise and 
fraudulent claim to the eiïect that said heirs or the said administrator 
of the estate of the said Luis Huiler, deceased, or some of them were 
at ail times the owners of the stock and bonds of the said Northwest- 
ern Company, that the sale of the lands by virtue of the proceedings 
in the Second civil court of the city of Mexico, was a nullity and void, 
and that the Northwestern Company, and not appellees, was the owner 
of the lands and entitled to the possession thereof. 

The complaint then alleged the commission of acts by the défend- 
ants, above named, whereby they represented and pretended that they 
were officers and directors of the Northwestern Company, and had 
pretended to hold a meeting of the directors and stockholders of said 
corporation at Deming, N. M., for the express purpose of clouding the 
title to plaintiff's land. The prayer of the complaint asked for a writ 
of injunction to be directed to the défendants Hawk, Holmes, Temke, 
Huiler, and Lindauer, restraining them and each of them, their agents, 
servants, and employés, from in any manner acting or pretending to 
act for or in behalf of the Northwestern Company, and from commit- 
ting as pretended officers, agents, stockholders, or directors of the said 
corporation any of the acts complaihed of in the complaint. This re- 
lief was granted as to Temke and Lindauer. 

The appellees dismissed the action as to the défendant Luis Huiler 
on objection being made that he was a citizen of the republic of Mexi- 
co, and therefore not suable by corporations of the same republic. The 
action was dismissed by the court as to the défendants Hawk and 
Holmes for the reason that they were citizens of Illinois, and could 
not be sued against their consent in the district of New Mexico. This 
left the case pending against Temke, Lindauer, and the Northwestern 
Company. There were two sets of answers filed in the case by the 
Northwestern Company; one set, consisting of two answers, may be 
termed fighting answers. Thèse answers, however, were stricken from 
the action by the final decree, rendered in favor of appellees, on the 
ground that the appearances and answers in the cause of Mr. Walter 
D. Hawk, Mr. George A. Miller, Messrs. Renehan & Wright, and Mr. 
Raymond W. Beach, in behalf of said corporation, were without au- 
thority from. said corporation. This action of the court left two an- 
swers signed by the Northwestern Company, by O. M. Stafford, presi- 
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dent, and by H. B. Jamison and Manuel U. Vigil, attorneys. Thèse 
two answers were practically the same, one being to the original com- 
plaint and the other to the so-called amended complaint. Thèse an- 
swers were for ail practical purposes complaints in line with that of 
appellees, and each contained the following prayer: 

"And furtlier tliis défendant prays tliat upon final hearlng thls honorable 
■court find and decree that said meeting of Luis Huiler, Walter D. HawU, 
Arthur A. Teuike, S. I^indauer, and their associâtes held in Demlng, N. M., 
December 14, 1910, was not a meeting of the Northwestern Colonlzation & Im- 
provement Company of Chihuahua, its stoekholders, or its directors; that any 
and ail acts takeu by any of said persons or tlieir associâtes for or in the 
name of the Northwestern Colonlzation & Improvement Company of Chihua- 
hua were and are illégal and void ; that any and ail powers of attorney ex- 
ecuted and issued by any of said persons or their associâtes to Bùrton W. 
Wilson, Jorge Vera Ustanol, Eomulo Becerra, or any other person or persons 
for or in the name of the Northwestern Colonlzation & Improvement Company 
of Chihuahua were and are illégal und void ; and that any and ail certiflcates 
executed and issued by any of said persons or their associâtes for or in the 
name of the Northwestern Colonlzation & Improvement Company of Chihuahua 
and flled in the office of the secretary of state of New Mexico or the office of 
the eommissioner of corporations of New Mexico were and are illégal and 
void." 

[1] No relief was prayéd against the Northwestern Company, and 
none was granted; therefore it did not join with the other défendants 
in their appeal. Several motions were made, during the pendency of 
the case in the court below, to dismiss the action for want of jurisdic- 
tion; but an examination of the record does not show that the spécifie 
point now urged by counsel for appellants was brought to the attention 
of the court. It is now insisted, however, by oral argument and in 
brief, that the court below had no jurisdiction of the action, because, 
when the parties to the action are properly aligned, it develops that the 
Northwestern Company must be aligned with the plaintiffs, and when 
that is donc it comes to pass that there is a plaintifï who is a citizen of 
New Mexico, of which state Lindauer and Temke, the only remaining 
défendants, are also citizens. We think this contention must prevail. 

The Northwestern Company was a necessary and indispensable 
party to the action, either as défendant or plaintifï. Appellees own no 
interest or stock in the corporation, and the right to complain of the 
acts of défendants in pretending to be stoekholders and directors of 
the corporation was a right of the corporation, and the action could 
not be maintained without the corporation was before the court. The 
Northwestern Company by its answers joined the plaintiffs in their 
demand. No relief was prayed or granted against the Northwestern 
Company. There is no allégation in the complaint that it refused to 
join the plaintiffs, as plaintiffs, and at this point we may quote with 
propriety the language used by the Suprême Court of the United States 
in a récent opinion filed May 21, 1917, in the case of Hamer et al. v 
N. Y. Rys. Co., 244 U. S. 266, 37 Sup. Ct. 511, 61 L. Ed. 1125, as fol- 
lows : 

"No reason is assigned in the bill or in the ansvver of the Trust Company for 
its refusai to sue; and none suggests itself save the willingness of an ac- 
commodating trustée to enable its beneflciaries to présent that appearance ot 
diversity of eitizenship essential to conducting this litigatiou in the fédéral 
«ourt" 
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[Z] If the District Court had no jurisdiction of the action, then we 
hâve none, except to décide that question, and anything we miglit say 
upon the merits would be without authority. By making persons who 
are necessary parties plaintifï défendants, jurisdiction is net conferred 
upon a fédéral court where, if they had been made plaintifïs, there 
would not hâve been the necessary diversity of citizenship. Bland v. 
Fleeman (D. C.) 29 Fed. 669. We are satisfled that under the author- 
ity of Hamer et al. v. New York Railways Co. et al., supra, Blacklock 
V. Small, 127 U. S. 96, 104, 8 Sup. Ct. 1096, 32 L. Ed. 70, Harter v. 
Kernochan, 103 U. S. 562, 26 L. Ed. 411, Pacific Railroad v. Ketchum, 
101 U. S. 289, 25 L. Ed. 932, Allen- West Commission Co. v. Brashear, 
(C. C.) 176 Fed. 119, and Shipp v. Williams, 62 Fed. 4, 10 C. C. A. 
247, it is our clear duty to arrange the parties to the action by placing 
the Northwestern Company where it has placed itself on the sida of 
the plaintiffs, and, when that is done, it becomes necessarj' to reverse 
the judgment below and remand the case, with instructions to dismiss 
the action for want of jurisdiction ; and it is so ordered. 

The motion to dismiss the appeal is denied. 



LBHIGH & WILKES-BARRE COAL 00. v. SAWICKAS. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 43. 

1. Mastee and Servant <S=3ll8(9) — Mastek's Liability for Injury to Serv- 

ant—Use or Dangerous Tools. 

Plaintiff, wliile employed as a miner In defendant's coal mine, was in- 
jured by tlie prématuré explosion of a ijowder cliarge, wliich lie and his 
helper were shoving into a liole with a steel tamping bar. He had work- 
ed in tbe mine for six years, the last three as a certified miner under the 
State lavv (Act June 2, 1891 [P. L. 196]), furnishing his own tools. There 
was a statutory provision that no tiglit cartridge should be rammed into 
a hole with an iron or steel tamping bar, unless the end of the bar was 
tlpped with at least six inches of copper or other soft métal. The bar 
used by plaintiff was not so tlpped, but the cartridge was loose and the 
hole damp. The method used was eustomary, and had never previously 
been known to explode the charge. Plaintiff's theory was that the ex- 
plosion was caused by a spark struck from rock or "sulphur" by the bar, 
and the négligence charged against défendant was in permitting plaintiff 
to use such bar. Hcld that, as such use had not been shown by expéri- 
ence to be dangerous, there was nothing to charge défendant with the 
duty of preventing It, and that, if it was dangerous, the danger was as 
patent to plaintiff, as a certified miner, as to défendant ; that there was 
no évidence of négligence to sustain a verdict against défendant. 

2. Master and Servant <S=107(1) — Master's Liability for Injtjrt to Serv- 

ait— Use or Dangerous Tools. 

The rule charging the master under certain circumstances with the 
conséquences of his servant's use of an unsafe tool does not aii )ly, when 
the cause of hurt is not furnished by the master, who is nOt clmrged with 
the duty of providing the same. 

3. Master and Servant <©=>152 — Master's Liability for Injury to Serv- 

ant — Failure to Instruct. 

One who holds himself ont as skilled in a trade, and thereby procures 
employment, cannot hold his employer liable for failure to instmct hlm 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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in a matter he must be assunied to know in order succesisfully to pursue 
that trade. 
Learned Hand, District Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of New Yori<. 

Action at law by Vincent Sawickas against the Lehigh & Wilkes- 
Barre Coal Company. Judgment for plaintiiï, and défendant brings 
error. Reversed. 

Sawickas was a miner in tlie einploy of tlie Coal Company, and wliile se 
employed, and iu Peunsylvania, received serions persoual injuries by tlie 
prématuré explosion of a blast, wliicli he was preparing with the assistance 
of his workman or lielper. Tliis suit is to recover damages for sucli injuries. 
The explosion killed the helper, and no other person was very near when the 
accident happened, wherefore Sawickas' évidence as to occurrences preceding 
explosion is the only direct testimony thereupon. By that évidence he was, 
when injured, 26 years old, had worked in the same mine 6 years, nearly 3 as 
a laborer or heli^er, and over 3 as a certifled miner, i. e., a person examined by 
state authority, and given a certificate as qualifled to be a ndner in "any an- 
thracite coal mine" in Pennsylvania. It \^as unlawful to employ as a miner 
any uncertified person. Act Pa. June 2, 1891. 

He owned his own tools, and could get them where he chose, tliough as mat- 
ter of fact he had procured them ail at the company's store. He had flred 
thousands of blasts before this accident. For tlie charge that injured liini lie 
and his helper bored a hole sonie six feet deep, prepared a powder cartridge, 
put it in the hole with fuse attached, as far as possible by hand, and then 
shovwl it back (so as to plant the cartridge at the bottom of the hole) witli a 
Steel tampiug bar, thus bringing tlie métal bar end in contact with the powder 
cartridge, and not with a wad of dirt or other nonexplosive. While so shov- 
ing bacli the cartridge, it exploded, throwing down considérable coal, but also 
blowing out of the untamped blast hole ilanie and burning powder. 

The coal vein on which the injured raen were working coiitains som« hard 
rock, locally known as "sulphur." This Sawickas had long linown, and lie 
hored through or past some of it in preparing the blast hole which preniature- 
ly fired. He had heard that a blow witli steel on "sulphur" would produce 
sparks, but had never seen it himself. The blast that injured him he was pre- 
paring in his usual way, a method he had learned from the niiners witli whom 
he had worked before getting his certificate; nor had he ever at any time been 
instructed or warned that it was (langerons. His entire niining expérience 
had heen obtained in defeiidant's mine. 

The Pennsylvania Mining Act (Act June 2, 1S91 [P. h. 106]), above referred 
to, authorizcs the following statutory rule: "(30) In charging holes for blast- 
ing in slate or rock in any mine, no iron or steel polnted needle sliall be used, 
and a tight cartridge shall not be rammed into a liole in coal, slate or rock 
with an iron or steel tamping bar, unless the end of the tamping bar is tipped 
with at least six inclies of copper, or other soft métal." 

.Sawickas had no tamping bar with a copper or other soft métal end, nor 
had any one ever ordered or recomniended that he get one. The cartridge 
that exploded was, however, not tight, and the blast hole was danip. 

Another statutory rule (54) re<iuires that an abstract of said rules and stat- 
ute "shall be posted up in legible characters in some conspicuous place or 
places at or near" every mine. Plaintiff testifled that he had never seen any- 
thing of the kind; there was abundant évidence that sucli posting liad beèn 
effected at two places near the jnine, necessarily frequented by every miner. 

The assignments of error substantially challenge the refusai of the trial 
judge to direct a verdict for défendant. 

De Forest Bros, and Gomer H. Rees, both of New York City 
(Nathan A. Smyth, Gomer H. Rees, and L,eslie Reid, ail of New York 
City, of counsel), for plaintifï in error. 

247 F.— 28 
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Baltrus S. Yankaus, of New York City (Albert Massey, of New 
York City, of counsel), for défendant in error. 

Before WARD and HOUGH, Circuit Judges, and I^EARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (af ter stating the facts as above). [1] We 
assume the facts to be as related by the plaintiff below. The action as 
brought depended, not only upon gênerai rules of law, but on the Em- 
ployers' Liability Act and mining statutes of Pennsylvania. Of thèse 
statutes it is enough to say that none of them makes of the employer or 
mine owner an insurer. Plaintiff was obliged to prove affirmativ'ely as 
a prerequisite for recovery that défendant below had been guilty of 
some actionable négligence. 

The complaint herein was supplemented by a bill of particulars, and 
on turning to that document, to ascertain the sort or kind of négligence 
of which défendant cbmplains, we find but one allégation which, in the 
iight of Sawickas' own story, needs considération. The bill asserts in 
a variety of ways that it was négligent to permit, and not to prevent, 
plaintiff below f rom using an iron or steel tamping bar without a copper 
or other soft métal head. 

Assuming for argument's sake that any such duty lay upon the 
défendant below, it is still necessary to find some causal connection be- 
tween the use of an uncapped tamper and the explosion producing in- 
jury. The plaintiff 's theory (and the word is used advisedly) is that 
the Steel tamper must hâve struck "sulphur," thereby produced a spark, 
which spark ignited the cartridge and caused the explosion, and that 
this train of circumstances happened in a damp hole, and had never 
anywhere happened before to the knowledge of plaintiff, or (it may be 
added) of any one else who testified herein. 

But let it be assumed that the plaintiff below was injured because he 
was putting in a blast in an improper manner, and especially with an 
improper tool, that in so doing he did strike a spark, and as a consé- 
quence thereof received the injury complained of. He was a certified 
miner, not only a proper person, but the only kind of person lawfully 
authorized to do the work he was doing. He had been used to this 
labor for years, and if it be true that sparks may be produced from 
damp rock by blows from a steel tamper, he for years had had oppor- 
tunity of learning the truth about the matter, larger than that of ail 
except other miners. Knowledge of such dangers was part of a 
miner's equipment for his work, and to ascertain and remember the 
fact required nothing but ordinary judgment and common observation. 

A master is not bound to warn a servant of dangers so patent as to 
be readily observed by the reasonable use of the sensés, considering the 
âge, intelligence, and expérience of the observer, Chicago, etc., Co. 
v. Shalstrom, 195 Fed. 725, 115 C. C. A. 515, 45 L. R. A. (N. S.) 387; 
King v. Morgan, 109 Fed. 446, 48 C. C. A. 507 ; Lindsay v. New York, 
etc., Co., 112 Fed. 384, 50 C. C. A. 298; Crawford v. American, etc., 
Co., 123 Fed. 275, 59 C. C. A. 293. A knowledge of danger may be 
presumed from the servant's "abundant opportunities of observation" 
(Fletcher v. Traction Co., 190 Pa. 117, 42 Atl. 527), and the court may 
draw such inference (Borck v. Michigan, etc., Works, 111 Mich. 129, 
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69 N. W. 254). Knowledge of a trade, gained by working thereat, 
compels a servant to assume the patent dangers thereof, just as fuUy 
as does knowledge gained by teaching or instruction in its ordinary 
sensé. Brotzki v. Wisconsin, etc., Co., 142 Wis. 380, 125 N. W. 916, 
27 L. R. A. (N. S.) 982. 

[2,3] The rule charging a master, under many circumstances, with 
the conséquences of bis servant's using an unsafe contrivance, does not 
apply when the cause of hurt is not furnished by the master, who is 
not charged with the duty of providing the same. McKean v. Colo- 
rado, etc., Co., 18 Colo. App. 292, 71 Pac. 425, and cases cited. One 
who holds himself out as skilled in a trade, and thereby procures em- 
ployment, cannot hold Ris employer liable for f ailure to instruct him in 
a matter he must be assumed to know, in order successfully to pursue 
that trade. Hammond v. Union, etc., Co., 136 App. Div. 102, 120 N. 
Y. Supp. 652. Since there is no proof that the master knew of the 
alleged danger in Sawickas' tools or methods, or that such danger was 
so notorious that knowledge thereof must be imputed, such décisions 
as Griffiths v. London, etc., Co., L. R. 12 Q. B. Div. 495, McGowan v. 
La Plata, etc., Co. (C. C.) 9 Fed. 861, and Mather v. Rillston, 156 U. S. 
391, 15 Sup. Ct. 464, 39 L. Ed_. 464, do not apply. 

While holding, as above indicated, that défendant below had a right 
to rely upon this certified miner's knowledge of the matter suggested 
as the cause of injury, it is also true that, if the accident happened in 
the way and for the cause necessarily found by the jury, such cause 
of injury was an unusual and therefore unheard of incident; and the 
proofs, so far from showing that spark danger with a loose cartridge 
and a damp hole was usual, make it plain that it could not hâve been 
warned against because no one had ever heard of such a thing hap- 
pening. To predicate négligence on lack of a warning not based on 
either expérience or observation is, we think, unheard of. 

It is urged that rule 30, supra, was violated by the use of the tamp- 
ing bar without a soft métal head. But this rule applies only to in- 
stances where a "tight cartridge" is being rammed into a hole. The 
cartridge in this instance was not tight, and the rule inapplicable. 

Finally, it is suggested that défendant is liable because it did not 
hâve the statute and rules posted in compliance with the rule, supra. 
Of this contention it may be observed (1) that in response to appro- 
priate interrogatories no such charge of négligence is contained in the 
bill of particulars ; (2) since the cartridge was not tight, there was no 
violation of the rule, and the injury could not hâve flowed from a fail- 
ure to post rules which were not violated ; (3) plaintifif does not testif y 
that the rules were not posted, but only that he had not seen them. 
This is unavailing against uncontradicted évidence that they were 
posted in several places in compliance with the statute. 

A verdict should hâve been directed for défendant below. Judgment 
reversed, with costs, 

LEARNED HAN'D, District Judge (dissenting). There was some 
évidence that a spark from the bar fired the charge. Suppose the bar 
had ruptured the cartridge and exposed the powder. One witness, 



436 247 FEDERAL REPORTER 

Joseph Dapkawitz, swore that powder would fire from such a spark. 
Assuming that the accident did happen as the plaintiff said, I can sec 
no other explanation. I might hâve thought the explanation too im- 
probable to allow me to accept the story at ail; but if I did accept the 
story, and hère I must, I should hâve taken the explanation with it 
as the only possible way to account for the explosion which indtibitably 
happened. The existence of rule 30, moreover, appears to me to show 
that it was known that similar explosions might occur, and the whole 
évidence of the supposed danger from the method adopted corroborâtes 
the possibility. 

Nor can I see, especially if the plaintifï's explanation of the explo- 
sion is thrown eut as beyond any legitimate inferences from the évi- 
dence, how it can be supposed that ordinary judgment and common 
observation w^ould hâve disclosed the danger. I agrée that expérience 
showed it was a very remote danger ; apparently this was the first 
instance of it. How far it should hâve been anticipated wasanother 
matter. If the miner were on an equal footing of expérience with the 
owner, there would be, of course, no reason to require the owner to 
instruct him. Surely he is not. Seeing the work going on about him 
in the way which eventually undid him, and having no instruction 
against it, the jury might hâve concluded that a prudent man would 
think it safe. 

Yet I think that there was room to say that the danger was enough 
within customary foresight to charge an owner with some précautions. 
Rule 30 does not, of course, cover this case, but it shows that, when 
a steel bar ruptures a tight cartridge, its sparks may fire the powder. 
The question is whether, if a steel bar is used to tamp a f ree cartridge, 
it may not rupture it, and then fire it in the same way. It is true that 
this contingency was apparently too remote to justify a rule against it, 
but not conclusive. Some of the witnesses said that they put a dirt 
wad between the bar and the cartridge when driving it in, and Rowan, 
a supposed expert, said that to drive it in with a steel bar was dan- 
gerous. One of the defendant's own witnesses, Kelly, said that there 
was a tradition among miners against it, though he himself thought 
it safe. The fact that no instance of explosion from the method was 
recorded does not, however, necessarily absolve the master from pré- 
cautions. I cannot see how we may take from the jury the question 
whether the traditional fear among miners was wholly unfounded. 

Finally, the plaintifï's certification as a miner under the law seems 
to me irrelevant. It had no effect upon the mutual duties of the par- 
ties ; the law was only a police régulation of Pennsylvania. I agrée 
that, if a stranger presented such a certificate, the master might assume 
that he already possessed the rudiments of his calling. The critical 
question, however, is always this : How far would a prudent master 
suppose the servant qualified? If the master had other évidence bear- 
ing on his qualifications, the certificate would only be évidence with 
the rest, going to establish how far he might think instructions neces- 
sary. Hère the master kne%v just what the miner's expérience had 
been. At most he could only hâve asked that the jury consider whether 
the board's certification of the plaintifif might not hâve assured him 
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that the plaintiff must hâve learned in some other way of those dangers 
which the niaster himself had failed to teach him. I cannot see why 
we should say that it must hâve satisfied him. To say the master may 
excuse his defauh, because an officiai fails to detect its resuit, must 
perplex the victim of each. 

While I should not hâve reached this verdict myself, I cannot see 
how we can reverse the judgment without taking over the décision of 
what hâve aways been called questions of fact. I dissent. 



KOTAL TRUST CO. et al. v. EQUITABLE UIFB ASSUR. SOC. OF THE 

UNZ.TED STATES. 

(Circuit Court of Appeals, Second Circuit. November 7, 1917.) 

No. 144. 

1. Insxjrakce iS=.'î8 — Iksurasce CoMi'ANiES — Construction of Ciiarteb — 

OwNEKSiiiP oF Surplus. 

The cliarter of a stock life insuraiice company providcd tliat holders of 
the stock iniglit rcceive divldends thercon not to cxceed 7 per cent, per 
annum, and tliat the earnlngs and recelpts of the company over and 
above the dividends, losses, and expenses should be accumulated ; also 
that the business of the couipany should be conducted on the mutual plan ; 
that the offlcers should cause a balance of the affairs of the company to 
be struck annually, exliibltlng its assets and liabilities, and also the 
net surplus, after deductlng a sufficient amount to cover ail outstanding 
risks and other obligations; and that each pollcy holder should be 
credited with an équitable share of the said surplus, to be applied as 
thereln specified. Held, that such net surplus belonged to the policy 
holders, and that the stockholders had no interest therein which entitled 
them to an injunction restraining the company from using It for the 
purchase of its stock for retirement in carrying out a plan for its con- 
version into a mutual company as authorized by a state statute. 

2. Insurance iS=>34 — Insurance Companies — Conversion from. Stock to 

Mutual Company — Rioiiig of Stockîioldbrs. 

In the case of a life Insurance corporation, whose net earnings do 
not belong to its stockholders, but to its policy holders, an owner of a 
majority of the stock does not stand in the same trust relation to 
minority stockholders as in ordinary corporations, and where the com- 
pany Is authoi-ized by statute to use such earnings for the purchase and 
retirement of its stock and its conversion into a mutual company, such 
majority stockholder bas the same right as the minority stockholders to 
negotiate for the sale of his stock and to obtain the best price possible 
therefor, in view of his controlling interest. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Royal Trust Company, Lucy Adaline Hurd 
Van Horne, Adaline Van Horne, and Richard Benedict Van Horne, ,g,s 
executors and trustées under the will of Sir William C. Van Horne^ 
against the Equitable Life Assurance Society of the United States. 
From an order denying a preliminaiy injunction, complainants appeal. 
Affirmed. 

<g=>Fof other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Lord, Day & Lord, of New York City (Henry De Forest Baldwin 
and P. C. Nicodemus, Jr., both of New York City, of counsel), for 
appellants. 

Alexander & Green, of New York City (Charles E. Hughes and 
Allan McCulloh, both of New York City, of counsel), for appellee. , 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. This is an appeal from an order of Judge 
Hough denying a motion for an injunction pendente lite. The bill 
allèges that the complainants are stockholders of the Equitable Life 
Assurance Society of the United States, which was incorporated in 
1859 as a stock company under a gênerai law of the state of New York 
enacted June 24, 1853, entitled "An act to provide for the incorporation 
of Hfe and health Insurance companies and in relation to the agencies 
of such companies." Laws 1853, c. 463. The capital consisted of 
1,000 shares, of $100 each, fully paid and invested in securities de- 
posited as required by law with the comptroller of the state of New 
York. The business authorized to be donc was to make insurances 
on lives and to grant, purchase or dispose of annuities. 

Article 3 of the charter reads : 

"The capital of said company shall be one hundred thousand dollars In cash, 
dlvided Into one thousand shares of one hundred dollars each, whlch shall be 
Personal property, transférable only on the books of the company. In eonform- 
ity with Its by-laws. The holders of the sald capital stock may recelve a 
semiannual dividend on the stock so held by them, net to exceed three and 
one-half per cent, of the same ; such dividends to be paid at the times and in 
the manner designated by the directors of said company. The earnings and 
receipts of said company, over and above the dividends, losses, and expenses, 
shall be accumulated." 

Article 6, so far as material, provided: 

"The Insurance business of the company shall be eonducted upon the mutual 
plan. * * * The offlcers of the company, within sixty days from the ex- 
piration of the flrst five years from December 31, 1859, and within the first 
sixty days of every subséquent period of five years, shall cause a balance to be 
struck of the afïairs of the company, which shall exhlbit its assets and liabili- 
ties, both présent and contingent, and also the net surplus, after deductlng a 
sufflcient amount to cover ail outstanding rlsks, and other obligations. Each 
policy holder shall be credited with an équitable share of the said surplus. 
Such équitable share, after being ascertalned, shall be applied to the purchase 
of an additional amount of Insurance (payable at death or with the policy it- 
self), expressing the reversionary value of such équitable share at such Inter- 
est as tlie directors may designate , or if any policy holder so direct, such 
équitable share of surplus shall be applied to the purchase of an annuity at 
such rate of interest as the directors shall designate, to be applied in the ré- 
duction of hls or her future premlums." 

This requirement was subsequently made annual. Under the law 
of New York at the time the Equitable Society was organized no pure- 
ly mutual life Insurance company could be incorporated. The law re- 
quired a paid-up capital of not less than $100,000 to be invested in 
certain specified securities and deposited with the state comptroller 'àt 
Albany. Such companies, however, were not prohibited from dbing 
mutual business, that is, the Insurance of persons who should be en- 
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titled to a ratable proportion of the surplus profits of the business, and 
the Society does and always bas done both participating and nonpar- 
ticipating business, the former being by far the larger. 

Section 95 of chapter 326, Laws of 1906, authorized the conversion 
of stock life insurance corporations into mutual corporations, and from 
that time the mutualization of this Society has been desired. July 19, 
1917, a committee theretofore appointed by the board of directors 
reported a plan, and about the same time sections 16 and 95 of the 
Insurance Law (Consol. Laws N. Y. c. 28) were amended (Laws 1917, 
c. 301), no doubt in aid of the plan proposed by the committee, which 
was as foUows: The Society is to purchase T. Coleman Du Pont's 
block of stock, consisting of 564 shares, paying him $5,400 per share 
for 501 shares and $1,500 per share for the remaining 63 shares and 
$1,500 per share for the 436 shares held by others if offered for sale 
within 90 days after the consummation of the plan, and a price not ex- 
ceeding that sum if offered thereafter. 

The purchase money for Du Pont's stock, amounting îo some $3,- 
000,000, is not to be paid down, but in installments between November 
1, 1917, and May 1, 1937, out of the interest payable semiannually by 
the Equitable Office Building Corporation on a purchase-money mort- 
gage of $20,500,000 executed by the Building Corporation on land 
formerly belonging to the Equitable Society, on which it has erected 
an office building known as the Equitable Building. In addition, the 
Equitable Society is to release to the Building Corporation its right 
under a previous agreement to 9 per cent, of ail dividends paid by the 
Building Corporation out of its surplus earnings on its common stock. 
Ail stock purchased is to be held by trustées, who are to vote the same 
until the whole capital has been acquired, whereupon it shall be retired 
and canceled. 

Section 95 of the Insurance Law as amended permits any stock life 
insurance company to become a mutual company by acquiring its capi- 
tal stock, provided the terms of purchase be approved (1) by the board 
of directors; (2) by a vote of the stockholders at a spécial meeting; 
(3) by a vote of the policy holders in person or by proxy at a spécial 
meeting called for the purpose; (4) by the superintendent of insur- 
ance. Section 16 of the Insurance Law as amended provides: 

» « « * jf j^ stock life insurance corporation sliall détermine to become a 
mutual life insurance corporation, it may, in carrying out any plan to that 
end under the provisions of section 95 of this chapter, acquire any shares of 
its own stock by gift, bequest or purchase. And until ail of such shares are 
acquired, any shares so acquired shall be acquired in trust for the policy hold- 
ers of the corporation as hereinafter provided and shall be assigned and traus- 
ferred on the books of the corporation to three trustées and be held by tlieni 
in trust and be voted by such trustées at ail corporate meetings at v/!hlcU 
stockholders hâve the right to vote, until ail of the capital stock of such cor- 
poration is acquired when the entire capital stock shall be retired and cancel- 
ed and thereupon, unless sooner incorporated as such, the corporation shall be 
and become a mutual life insurance corporation without capital stock. 
* • * Ail dividends and other sums received by said trustées on said 
shares of stock so acquired, after paying the necessary expenses of executing 
said trust, shall be immediately repaid to said corporation for the beuetît of 
ail who are or may become policy holders of said corporation and entitled to 
participate in the profits thereof, and shall be added to and become a part of 
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the surplus earned by sald corporatloE and be apportionable aceot'dingly as 
a part of said surplus amoug said policy holders." Laws N. Y. 1917, c. 
301, § 1. 

The plan proposed by the committee was approved by the board of 
directors of the Equitable Society and afterwards by the stockholders 
at a spécial meeting, and the Society was about to call a meeting of the 
policy holders when the bill was filed. The bill charges that the pro- 
posed plan is illégal, because it has been so far carried through by the 
vote of a board of directors, elected by Du Font and by a stock vote 
controlled by him; that the price to be paid by the Equitable Society 
of $5,400 per share for 501 shares of his holdings is exorbitant and a 
waste of the company's surplus ; that Du Pont by means of his stock 
control is bringing about an illégal discrimination in his own f avor and 
in f raud of the mmority stockholders ; that he had no right to vote his 
stock; that, if section 95 of the Insurance Law permits thèse things to 
be done, it is unconstitutional and void. The prayer for relief is for 
an injunction pendente lite prohibiting the défendant, its oiîicers, etc., 
f rom calling or holding a meeting of the policy holders to vote upon the 
proposed plan and from submitting the plan, if approved by the policy 
holders, to the superintendent of msurance for his approval, and that 
the plan may be adjudged illégal and void. 

The défendant objects that the suit is prématuré, because the plan 
may never be carried out ; the policy holders may not vote for it, and, 
if they do, the superintendent of insurance may not approve it. But 
the injury complained of is not only threatened, but the proceeding to 
accomplish it is actually under way. The complainants are not obliged 
to wait until it is consummated before asking for relief. If their con- 
tentions are right, equity should protect them by injunction. 

The complainants' case is this : 

First. That the stockholders are the owners of the Society's free 
surplus — that is, the surplus over and above what shall be necessary to 
cover ail outstanding obligations, losses, and expenses — and are there- 
fore injured by any waste of it, as, for example, by the purchase of Du 
Pont's stock control at an exorbitant price. 

Second. That the proposed mutualization plan has been brought 
about by Du Pont's control of the board of directors and the meeting 
of stockholders held to consider it. 

Third. That Du Pont has used his stock control to oppress the 
minority stockholders, by getting a higher price for 501 of his shares 
than they can get for theirs. 

Fourth. That if sections 16 and 95 of the Insurance Law, as amend- 
ed, authorize the purchase of Du Pont's stock on thèse terms and 
under thèse circumstances, they are unconstitutional. 

[1] We are, however, satisfied that the proper construction of arti- 
cle 3 of the Society's charter is that the sole right of the stockholders 
is to receive semiannual dividends not exceeding 3% per cent, on their 
stock, and of course the ownership of the securities deposited now 
with the superintendent of insurance at Albany, in case the Society 
were wound up and its debts paid. AU the earnings over and above 
those dividends and losses and expenses are to be accumulated for the 
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benefit of the policy holders, necessarily the participating policy 
holders, This construction is confirmée! by the provision in article 6 
that the insurance business is to be conducted on the mutual plan and 
that every policy holder is to be credited with his équitable share of the 
net surplus. Complainants say that the business meant is that of par- 
ticipating policy holders and annuitants only, and does not apply to 
nonparticipating policy holders and annuitants. But it is the earnings 
of the Society's whole business, from whatever source, that are to be 
accumulated and to be credited, not to the stockholders, but to each 
policy holder, in proportion to his équitable share of the net surplus. 
This équitable share is evidently so much of the surplus of the annual 
dividend policies, as distinguished from the tontine or deferred pay- 
ment policies (which receive their fuU share of the surplus of each 
class at the expiration of its fixed period), as may be prudently divided, 
with a view to the protection of ail policies and annuities, and to pro- 
tection against unforeseen losses, expenses, or contingencies. 

Furthermore, the continuons practice of the Society from its incor- 
poration down to the présent time confirms this construction of the 
charter. The plan submitted at the original meeting of the projectors, 
the annual reports of the Society, its prospectuses issued to the public, 
its answers to officiai inquiries, ail déclare that it does a whoUy mutual 
business ; no part of the earnings, except dividends not exceeding 7 
per cent, on their holdings, going to the stockholders. Therefore we 
think there is nothing in the complainants' claim that they as stock- 
holders are injured in connection with the appropriation out of the 
Society's surplus to purchase Du Pont's stock, because they hâve no' 
interest in the surplus whatever. If any one bas a right to complain 
on this point, it is the participating policy holders and annuitants. 

[2] We corne now to the alleged violation by Du Pont of his trust 
relationship to the minority stockholders, in considering which it must 
be constantly borne in mind that we are dealing with a corporation 
whose stockholders do not own its surplus. A différent conclusion 
would be reached in the case of an ordinary stock company. When 
the Législature authorized stock life insurance companies to acquire 
their own stock, it must be taken to bave authorized the usual negotia- 
tions between buyer and seller for the purchase, not ail at one price, 
nor ail at one time, but at varions times and priées as the stock could 
be acquired. A stockholder who controls this Society bas the same 
right to negotiate as a minority stockholder bas. If the proposed plan 
had fixed a lump sum for the purchase of Du Pont's stock, without 
saying anything about the price to be paid for other stock, we do not 
see that there could bave been any complaint. It is because the plan 
fixes a much lower price for minority stock that the complainants com- 
plain. 

P>ut it is common knowledge that stock sufficient to control a corpo- 
ration is worth more than minority stock, and, though Du Pont's stock 
can never receive more than the very moderate dividend of 7 per cent., 
still its power to control the management of a company whose assets 
amount to nearly $600,000,000 confers a standing and influence which 
greatly increases its value. It has been the fear that this influence mav 
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be improperly used that has caused the gênerai and long-standing de- 
sire to put the control of the Society in the hands of the participating 
policy holders, who really own it. The history of the continued stock 
control shows its value. It was first sold by James Hazen Hyde to 
Thomas F. Ryan for $2,500,000; Ryan sold it to the late J. P. Morgan 
for about $3,000,000; Morgan sold it to Du Pont for over $4,000,000; 
and now Du Pont offers it to the corporation for about $2,000,000 less 
than he paid. Complète mutualization can never be carried through 
without Du Pont's stock, and it would be unreasonable to suppose that 
it can be acquired on the same terms as the minority stock. The in- 
violable equality of stock for which the complainants contend does not 
require that ail stock shall be sold at ail times at the same price. 

Thèse conclusions leave sections 16 and 95 of the Insurance Law as 
amended free from ail attack in this case on the ground of unconstitu- 
tionality. 

The gênerai principles of law are not the subject of dispute. The 
cases cited by the complainants went ofif, so far as the purchase by a 
corporation of its own stock is concerned, on the construction of par- 
ticular statutes and particular charters. Nor, in deciding- that the 
stockholders do not own the surplus, need we consider just what the 
relations of the participating policy holders are to the company and to 
the surplus. What the complainants hâve to show in order to get 
relief is that they own the free surplus. 

In Currier v. Lebanon Slate Ce, 56 N. H. 262, the board of directors 
of an insolvent company purchased shares of a subscriber, who had 
not paid in full for the purpose of relieving him of liability. This was 
held illégal, and an unfair distribution of the company's assets. 

In Berger v. U. S. Steel Co_., 63 N. J. Eq. 809, 53 Atl. 68, an offer 
of the company to purchase its preferred stock with its 5 per cent, 
bonds was held to be a fair distribution of assets, because it was made 
to ail the preferred stockholders without discrimination. This was the 
case of a stock corporation whose assets belonged to the stockholders. 

In Robotham v. Insurance Co., 64 N. J. Eq. 673, 53 Atl. 842, under 
a statutory authority to invest, persons who controlled a stock corpora- 
tion appropriated $8,000,000 out of its surplus to get control of a sec- 
ond stock corporation for the purpose of perpetuating their control of 
the first corporation. In a suit by a stockholder this was held to be 
illégal. 

In Greefï v. Equitable Life Assurance Society, 160 N. Y. 19, 54 N. 
E. 712, 46 L. R. A. 288, 73 Am. St. Rep. 659, the holder of a tontine 
policy for $20,000 in this company brought an action at law to recover 
an amount in addition to the share of the surplus paid him on the 
ground that the whole surplus should hâve been awarded. The court 
held that, as his policy provided the company should détermine the 
amount to be distributed, the action could not be maintained, in the 
absence of bad faith, willful neglect, or abuse of discrétion. 

In Equitable Life Assurance Society v. Brown, 213 U. S. 25, 29 
Sup. Ct. 404, 53 L. Ed. 682, the holder of a participating life policy of 
this company brought a suit in equity, alleging that the défendant had 
wasted, misapplied, and misappropriated the surplus, and praying for 
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the appointment of a receiver and an administration and distribution 
of the fund by the court. It was held that such misappropriation and 
waste by the previous administration of the company were no ground 
for équitable jurisdiction ; that the bad faith mentioned in the Greeff 
Case meant, not waste nor misappropriation of the company's assets 
by the company's ofllcers and others, but bad faith in the distribution 
between pohcy holders of the same class. 

In neither of thèse cases, nor in any similar case to which we bave 
been referred, did the question arise whether the accumulated profits 
under this or any similar charter belong to the stockholders or to the 
participating policy holders. 

The complainants urge that we should maintain the status quo until 
final hearing at least by enjoining delivery of schedule B, providing 
for the payment of installments of the purchase price of Du Pont's 
stock out of the interest due by the Building Corporation on its mort- 
gage and the delivery of the release, scliedule C, of the Equitable 
Society's right to 9 per cent, of the dividends paid by the Building Cor- 
poration on its common stock. It is said that this course will be of 
little disadvantage to the défendant, which by the eighth article of the 
agreement of sale is subject, in case of delay in delivering schedules B 
and C, only to the payment of interest at 5 per cent, on any installments 
payable to Du Pont before actual delivery; whereas, on the other 
hand, if the plan is presently consummated, they will be under great 
difficulties if they prevail at final hearing. 

The complainants' contentions are too doubtful to justify us in doing 
this, and the order is therefore affirmed. 



PEINTNER V. BARNES et al. 
(Circuit Court of Appeals, Eighth Circuit. November 28, 1917.) 

No. 4846. 

1. Fraudulent Conveyances <3=95(2) — Convetance by Husband to Wife — 

considebatios. 

The relationshlp between husband and wife was a good considération 
for a deed of glft made voluntarily by the husband for the benefit of the 
wife. 

2. FlîATJD-ULENT CONVEYANCES <S=5225 PEBSONS EnTITLED TO AtTACK. 

Attorneys who assisted a wife In obtaining froni her husband a con- 
veyunce tliat was fraudulent as to the husband's creditors were not 
thereby precluded from attacking as fraudulent the wife's conveyance of 
the property and other property taken in exchange. 

3. Fkaudxjlent Conveyances <S=3l72(2) — Validity as Between Parties. 

A conveyance made for the purpose of defrauding creditors is valid as 
between the parties to the conveyance and those in privity with them, 
and therefore a hasband, conveying property to his wife in fraud of hls 
creditors, could not be heard to ask a reconveyance to himself because 
of the fraud. 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. PoUock, Judge. 

<Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit by R. M. Barnes and another against Conrad Peintner, in which 
May Peintner, as executrix, was substituted. From a decree in favor 
of complainants, défendant appeals. Affirmed. 

Frank L. Martin, Van M. Martin, and John M. Martin, ail of 
Hutchinson, Kan., for appellant. 

R. R. Vermilion, Earle W. Evans, Joseph G. Carey, and W. F. 
Lilleston, ail of Wichita, Kan., for appellees. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER. 
District Judges. 

MUNGER, District Judge. The decree of the lower court subjected 
property that Conrad Peintner claimed to ovvn to the payment of a 
judgment against May Peintner, his wife, and from this decree he ap- 
pealed. He died since the appeal was taken, and his executrix has 
been substituted as appellant. The judgment was obtained by R. M. 
Barnes and J. H. Magoon, who are partners engaged in the practice of 
law. After obtaining a judgment and the return of an exécution un- 
satisfied, they filed the bill in this case, alleging that May Peintner was 
the owner of lands, but had conveyed the title to another défendant 
without considération and for the purpose of defrauding her creditors. 
It was also charged that with a portion of the proceeds of the sale of 
other lands belonging to her she had purchased other lands and had 
caused the deed for them to be made in the name of another to defraud 
her creditors, and had deposited another portion of the proceeds in a 
bank under the name of "Mrs. C. Peintner." The prayer was for the 
subjection of this property to the satisfaction of their judgment. By 
a supplemental bill the plaintiffs made Conrad Peintner a party, alleg- 
ing that he claimed to be the owner of the property, and praying that 
he be required to assert any claim that he had and that a decree be en- 
tered barring him from making any f urther claim thereto. The answer 
of Conrad Peintner alleged that when he was old he was married to 
May Peintner, a young woman, and that she thereafter induced him, 
by undue influence, duress, and fraud, to convey a large amount of 
property to her, and that Barnes and Magoon had aided and advised 
her in obtaining the conveyances, and asked for a dismissal of the bill, 
and that he be decreed to be the owner of the property. 

The questions presented by appellants' brief and assignment of er- 
rors relate to the sufficiency of the évidence to support the decree. 
The évidence shows that Conrad Peintner before he was married to 
May Peintner made her a written promise to convey to her a farm 
worth ten thousand dollars. After the marriage she endeavored to 
obtain a conveyance, and employed Mr. Barnes as her attorney. Mr. 
Barnes had several conversations with Conrad Peintner in regard to it, 
and finally Conrad Peintner conveyed 320 acres of land to her by deed, 
reserving the use of it for his life, and conditioned upon her continuing 
to live with him as his wife. In the following year Mrs. Peintner filed 
a bill against her husband for separate maintenance, but shortly after- 
wards this suit was dismissed on the stipulation of the parties. In the 
following year, Conrad Peintner agreed to make an unconditional con- 
veyance to his wife of the land previously conveyed, and also to con- 
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vey three other quarter sections of land to lier, and such conveyances 
were made, but his wife entered into a lease to him for the term of his 
life of the land first conveyed, and a contract was entered into between 
them relating to the other three quarter sections of land, by the terms 
of which Conrad Peintner was to hâve the use of that land for the 
term of his life, but May Peintner agreed to reconvey this land to him 
at any time within one year, on request. if he was clear of indebtedness. 
This contract contained a récital that Conrad Peintner made the con- 
veyance of his own volition, for the purpose of placing the lands for 
the présent during his temporary financial embarrassment beyond the 
reach of certain creditors who were threatening to bring proceedings, 
but that it was understood that when such financial embarrassment 
should hâve passed away, and the claims of such creditors should hâve 
been satisfied, and Conrad Peintner should be f ree from debt, May 
Peintner, on request of Conrad Peintner, would reconvey thèse lands 
on the terms before stated. Barnes and Magoon were employed by 
Mrs. Peintner to advise with her and to draw thèse latter conveyances 
and contracts. There is no évidence that Conrad Peintner ever re- 
auested a reconveyance of any of thèse lands, or that he was thereafter 
free from debt. He and his wife continued to live together and from 
time to time joined in executing mortgages upon part of the lands, 
conveyed other portions in exchange for other lands, the tftle to which 
was also taken in the name of May Peintner, and sold some portions 
for money which was deposited in the bank to her crédit, and out of 
this money other lands were purchased by her, but the title was taken 
in the name of a relative of hers, who paid no part of the considéra- 
tion. About four years after the date of the second conveyances from 
Conrad Peintner to his wife, when Barnes and Magoon had brought 
suit against her to recover a judgment for the value of their services, 
she and her husband united in making a deed of the remainder of the 
lands in question to another relative of hers, without considération. 

[1] That the purpose of May Peintner and of her husband in caus- 
ing the title to this property to be placed in the names of others was 
to hinder and delay Barnes and Magoon in the collection of their 
claim against her is abundantly sustained by the évidence. The appe- 
lants insist that Barnes and Magoon are not entitled to hâve this prop- 
erty subjected to their judgment, because the second deed from Conrad 
Peintner to May Peintner was obtained at a time when he was sick and 
unable to attend to business, and as a resuit of her desires and plans 
to obtain a conveyance of his property to her. The évidence does not 
show that Conrad Peintner was unable to comprehend the nature of the 
act in which he was engaged when he made thèse conveyances, nor that 
he was acting under duress, and, although he executed them as the resuit 
of importunities of his wife, they were made voluntarily for her bene- 
fit, and the relationship between husband and wife was a good considér- 
ation for the executed gift. Jackson v. Jackson, 91 U. S. 122, 23 L. 
Ed. 258; Kitchen v. Bedford, 13 Wall. 413, 20 L. Ed. 637. 

Appellant further insists that Barnes and Magoon are not entitled 
to the relief they seek, because they drew the contract signed by Conrad 
Peintner which contained a récital that the purpose of the deeds tben 
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executed was to place the property beyond the reach of his creditors. 
The relief asked by Barnes and Magoon is the cancellation of the later 
conveyances by May Peintner and her husband, in which they had no 
participation. Conrad Peintner prayed the court to set aside the con- 
veyance which he had voluntarily made to his wife, although he had 
joined her in her subséquent conveyances of this property to others. 

[2,3] We see no reason why Barnes and Magoon may not complain 
of the fraudulent transfer of her property by May Peintner, even if they 
had previously assisted her in obtaining a conveyance that might hâve 
been fraudulent as to his creditors. A conveyance made for the purpose 
of defrauding creditors is valid as between the parties to the conveyance 
and those in privity with them, and Conrad Peintner cannot be heard 
to ask a reconveyance to himself because of his fraudulent conveyance. 
Bvrd v. Hall, 196 Fed. 762, 117 C. C. A. 568; Pigg v. Casper Co., 196 
Fed. 177, 116 C. C. A. 9; Sturges v. Portis Mining Co. (D. C.) 206 
Fed. 534. 

We find no error in the record and the decree of the lower court will 
be affirmed. 



UNITED STATES v. GRAND CANYON CATTLE CO. 

(Circuit Court of Appeals, Ninth Circuit January 7, 191&) 

No. 2894. 

1- Mines and Minekals i®=>45 — Fbaddulent Patents — Défenses. 

In a suit by the United States to set asIde patents to mlnlng clalms on 
the ground that they were fraudulently obtained, the défense of bonn 
flde purchaser Is an affirmative one whIch must be alleged and proved. 

2. Appbax and Ebbob <S=>1î>4(1) — Pueadinq — Defects — Waivek. 

In a snlt by the United States to set aslde patents to mlnlng clalms 
which with other lands had been conveyed to défendant, où 'thé ground 
that they were obtained by fraud, the fallure of defendant's answer which 
relied on the défense of bona flde purchase to comply with the rule 
that the considération must be stated with a distinct averment that It 
was bona fide and truly pald cannot for the first time be raised on ap- 
peal, no demurrer or other objection having been made to the answer be- 
low, and the évidence showlng payment of the considération having been 
received without objection. 

3. Mines and Minebals <S=ï45— Bona Fide Puechasbbs — Pbesumptions. 

Where plaintiff purchased a cattle ranch which included mlnlng 
clalms that had been abandoned for mlnlng purposes, for a gross sum, 
and there was no évidence tendlng to show that the parties agreed on 
any set prlce for any particular tract, It must, in a suit by the govern- 
ment to set aslde the minerai patents, where plaintiff duimed as a bona 
flde purchaser, be presumed that such portion of the gross considération 
was pald for the property covered by the mlnlng clalms as their 
actual value bore to the whole of the lands. 

4. Mines and Minebals iS=»45 — Patents — Bona Fide Pubchabeks. 

A purchaser of a ranch which Included land patented as minerai land 
Is entitled to rely to some eitent upon the action of the Land Department 
which by Its Issuance of patents determlned that the land was minerai In 
character, and that the patentée complied with the law, and hence, In a 
suit by the government to set aslde the patents on account of the pa- 
tentee's fraud, the purchaser cannot be denled protection as a bona fide 

^ssfFat other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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purchaser for value because he knew that a portion of the property had 
been patented as minerai laud, and -was net belng worked ; for it is a 
matter of comuion knowledge that niining clalms located in good faith and 
patented as sucli often prove unprofitable and are not worked because ot 
the low grade of the ore, etc. 

Appeal from the District Court of the United States for the District 
of Arizona; Wm. H. Sawtelle, Judge. 

Suit by the United States against the Grand Canyon Cattle Com- 
pany, a corporation. From a decree for défendants, complainant ap- 
peals. Affirmed. 

Thomas A. Flynn, U. S. Atty., of Phœnix, Ariz., and S. W. Wil- 
hams, Sp. Asst. Atty. Gen., of Washington, D. C, for the United 
States. 

O'Melveny, Millikin & Tuller, and Henry J. Stevens, ail of Los 
Angeles, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The United States brought a suit against 
the appellee to set aside patents to certain mining claims. In the bill 
it was alleged that under the mining laws of the United States one 
Saunders located certain Iode claims and mill sites, representing to the 
officers of the Land Office that said claims contained gold and silver, 
and that the mill site was used and occupied by him for mining pur- 
po.ses, for the storing of ore, and for milling purposes, that those repré- 
sentations were false, and the lands so located are not minerai lands 
and contain no valuable minerai, and that in fact they were not located 
for mining purposes, but for the purpose of obtaining exclusive pos- 
session and use of certain springs of water existing thereon, and it was 
alleged that Saunders had conveyed said lands to the appellee. The 
court below found from the évidence that Saunders acquired patents 
to the mining claims by fraud, but that the évidence was insufficient 
to prove that the appellee, at the time of purchasing said property and 
paying the considération therefor, had actual notice, or any notice, of 
the alleged fraud or illégal methods of Saunders, or facts sufficient to 
put it upon inquiry, and that the défense of bona fide purchaser for 
value without notice was f ully met and proved. 

[1, 2] The appellant assigns error to thèse findings, and contends, 
first, that the défense of bona fide purchaser was not sufficiently alleged 
in the appellee's answer. The answer alleged that the appellee pur- 
chased the land for a valuable considération in good faith, without no- 
tice or knowledge of any improper means by which the title had been 
obtained by Saunders, and that it took title thereto relying upon the 
record of the patents from the United States to Saunders, and not 
otherwise. It is true, as it is contended by the appellant, that the dé- 
fense of bona fide purchaser is an affirmative défense which must be 
alleged and proved. (Wright- Blodgett Co. v. United States, 236 U. S. 
397, 35 Sup. Ct. 339, 59 L. Ed. 637 ; Boone v. Chiles, 10 Pet. 177, 9 L. 
Ed. 388; Cooper v. United States, 220 Fed. 871, 136 C. C. A. 501; 
United States v. Brannan, 217 Fed. 849, 133 C. C. A. 559; Northern 
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Colorado Coal Co. v. United States, 234 Fed. 34, 148 C. C. A. 50), and 
that the answer fails to comply with the rule stated in Boone v. Cliiles 
that the considération must be stated, with the distinct averment that 
it was bona fide and truly paid. But, in view of the fact that there was 
no demurrer or other objection taken to the défense as it was pleaded, 
and that testimony was admitted witliout objection which showed that 
the mining claims were part and parcel of a group of tracts of land 
which were used as a cattle ranch, and that the considération for the 
whole thereof was a sum in gross and was actually paid, we are of the 
opinion that the objection to the form in which the défense was plead- 
ed, now being made for the first time, cannot avail in an appellate 
court. 

[3] But it is urged that the appellee failed to show what considéra- 
tion it paid for the particular lands which are in controversy hère. 
The évidence is sufficient to indicate, and it must be assumed, that for 
those mining claims such proportion of the gross considération was 
paid as their actual value bore to the value of the whole group of lands, 
there having been no negotiations between the parties to indicate that 
at any time a price had been set or agreed upon for any particular par- 
cel or tract. 

[4] The question remains whether the défense of bona fide pur- 
chase was established by the évidence. The évidence consists of the 
testimony of Marshall, who made the purchase from Saunders, and 
who subsequently became président of the appellee. His testimony is 
that in making the purchase his purpose was to acquire a cattle ranch 
with the stock and personal property thereon situate. He knew that a 
portion of the land had been patented to Saunders as minerai land. 
He made no inquiry as to the minerai character of the patented land, 
or its value for mJning purposes. Saunders told him that there was 
water on the patented mining claims. Before purchasing he inquired 
of his attorney whether a patent under a mining claim was to be re- 
garded in the same light as a patent under other land laws, and he was 
told that it was. He was not a mining man, and had never been en- 
gaged in mining. He testified that on the occasions when he went over 
the cattle ranch to look at the lands he did not visit any of the mining 
claims, except that on two occasions he was on the Jacobs Iode claim, 
and that as a resuit of his two visits to the property he got no impres- 
sion at ail of the patented mining claims as to their minerai features. 
"My examination of those lands was not with any référence to minerai. 
There was no statement made tome by anybody with respect to their 
minerai character, or with respect to their development." Witnesses 
for the appellant testified that at the Jacobs claim there was copper- 
stained rock on the dump and scattered about on the claim, and one 
witness testified that it was possible that the copper-stained rock came 
out of the eut in the Jacobs Iode. The appellant introduced assay cer- 
tificates of samples from the Jacobs Iode which showed traces of cop- 
per. A short distance from the Jacobs claim there was a copper mine 
which had been worked to some extent, and the rock on that claim 
resembled the rock which was seen on the Jacobs claim. It is common 
knowledge that claims hâve been located in good faith as mining claims 
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and hâve gone to patent, and the ore has subsequently been found of 
such low grade, or so refractory, or so inaccessible, as not to justify 
developnient. The fact that the purchaser of such claims, who buys 
them with other lands as a part of a large cattle ranch, knows that the 
claims hâve been patented as mining claims and sees no mining opéra- 
tions carried on thereupon is not sufficient, we think, to put him upon 
notice to make further investigation to discover whether or not the 
patents had been fraudulently obtained. He is entitled to rely to some 
extent upon the action of the Land Department, which, by its issuance 
of patents, has determined that the land is minerai land, and that the 
patentée has complied with the law. United States v. California, etc., 
Land Co., 148 U. S. 31, 45, 13 Sup. Ct. 458, 37 L. Ed. 354. We find 
no error in the conclusion of the court below that the défense of bona 
fide purchase was proven. 
The decree is affirmed. 



CLINTON MINING & MINERAL 00. v. COCHRAN et al. 

(Circuit Court of Appeals, Third Circuit. January 17, 1918.) 

No. 2300. 

1. Appeal and Ereor <@=854(5) — Review — Reasons for Décision. 

Tlie correctness of a decree dismissing the bill must be determined 
on appeal, witliout regard to the reasons that may hâve led the court 
below to enter it. 

2. Corporations <S=3265(6) — Stockholders' Liability — Enforcement — Par- 

ties. 

A creditors' bill, to enforce the gênerai liability of stocl^holders In a 
corporation to contribute ratably towards paying plaintifC and ail others 
who join in the bill, cannot be maintained without the corporation 
as a party, where, though it has ceased doing business, it has not 
been dissolved, but still exists, has a corporate organization, and is 
capable of being sued. 

3. Courts <S=>262(3) — Fédéral Courts — Equity Jurisdiction. 

Civ. Code S. D. § 441, provides that each stocl^holder of a corporation is 
Individually and personally liable for its debts to the extent of the amount 
uupaid on his stociî, and that any credltor may institute joint or several 
actions against any of the stoclcholders that hâve not fully paid the 
capital stocls held by them, and that in such action the court must ascer- 
tain the amount unpaid by each stoelvholder and several judgments must 
be rendered against each in conformlty therewlth. Held, that thls lia- 
bility cannot be enforced in a fédéral court by a bill in equity against a 
number of stocliholders, as the statute cannot enlarge the fédéral juris- 
diction in equity, and such jurisdiction does not extend to such a bill. 

4. Tkial <g=ll(3) — Transfer op Causes from Equity to Law. 

Wliere plaintiff brought an action to enforce the statutory liability of 
a number of stoclvholders, In which six of the défendants were served or 
appeared, the court did not err in dismissing the action, instead oï 
transferring it to the law slde of the court, since, if maintainable at 
law, it would hâve been necessary to transform the action into six 
separate actions, especially where plaintifC made no motion for such 
transfer. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

<g=3For other cases see eame topic & KEY-NUMBER In aU Key-Numbered Digests & ludexes 
247 F.— 29 
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Suit by the Clinton Mining & Minerai Company against A. J. 
Cochran and others. From a decree dismissing the bill, plaintiff ap- 
peals. Affirmed. 

Arthur O Fording, ôf Pittsburgh, Pa., and Norman T. Mason, of 
Deadwood, S. D., for appellant. 

E. C. Higbee, of Uniontown, Pa., and J. M. Hodgson, of Deadwood, 
S. D-, for appellees. 

Before BÏJFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] This bill in equity was filed in 
the Western District of Pennsylvania by the Clinton Mining & Minerai 
Company, an lowa corporation, which is a judgment creditor oî the 
Impérial Gold Mining & Minerai Company, a corporation of South 
Dakota. The bill named as défendants, the Impérial Company, A. J. 
Cochran, and ten other persons, citizens and résidents oî the Western 
district, and Charles S. Graham, a citizen of the Eastern district of 
Pennsylvania. Neither Graham nor the Impérial Company was served, 
and only six of the other défendants either were served or appeared to 
the action. Thèse were made parties in their character as holders of 
stock in the Impérial Company, and their answers disclosed the names 
and addresses of 23 other holders, ail residing within the W^estern 
district, who had not been named as défendants. The plaintifï's évi- 
dence having been heard, and the District Court having dismissed the 
bill, we hâve to do on this appeal with the correctness of the decree, 
without regard to the reasons that may hâve led the court below to 
enter it. Boise Water Co. v. Boise City, 213 U. S. 287, 29 Sup. Ct. 
426, 53 L. Ed. 796; Security Ass'n v. Buchanan (C. C. A. 6) 66 Fed. 
801, 14 C. C. A. 97. We turn to the bill in order to ascertain the 
grounds that underlie this suit in equity before a fédéral court. 

[2] Two distinct grounds of relief are set up: (1) A South Dakota 
statute, which is said to make each of the six défendants liable to the 
plaintiff for its claim; and (2) the gênerai liability of stockholders (if 
they still owe the corporation anythîng on their stock) to contribute 
ratably toward paying a plaintiff and ail others who join in a credi- 
tors' bill. The Clinton Company asks for an accounting of debts due 
by and to the Impérial Company, for an assessment on the stock as 
far as may be necessary, and for the appointment of a receiver. We 
need not spend time on the second ground. Assuming, but without de- 
ciding, that thèse two causes of action may be joined in the sanie bill, 
we think that lack of essential parties prevents the District Court from 
determining the défendants' gênerai liability in this proceeding. The 
bill does not aver, and the évidence does not prove, that the Impérial 
Company has been dissolved ; apparently the corporation has not been 
doing business since March, 1914, but it still exists, has a corporate or- 
ganization, and is capable of being sued. To such a proceeding as a 
creditors' bill, the corporation itself would appear to be an indispensa- 
ble party. Swan Co. v. Frank, 148 U. S. 603, 13 Sup. Ct. 691, 37 L. 
Ed. 577 ; Elkhart Bank v. Guaranty Co. (C. C. A. 3) 87 Fed. 252, 30 
C. C. A. 632. It is not necessary to pass now upon the questions wheth- 
er the twenty-three other stockholders in the Western district should be 
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made parties défendant; or, if so, by whora that step should be taken. 
It remains to consider the South Dakota statute (the Civil Code)', 
which (as far as we know) has not yet been passed upon by the Su- 
prême Court of that state: 

"Section 441. Each stockholder of a corporation Is IndividuaUy and per- 
sonally liable for the debts of tlie corporation to tlie extent of the amount 
that is unpaid upon the stock lield by liini. Any créditer of tlie corporation 
may institute joint or several actions ajîainst any of its stockholders that 
hâve not fully pnid the capital stoclv lield by him, and in such action the 
court must ascertain the amount that is unpaid upou tlie stock held by eacli 
stockholder and for which lie is liable, and several judgnients must be 
rendered against each in conformity therew-Ch. The liability of each stock- 
holder is determined by the amount unpaid upon the stock or shares owned 
by him at tlie time such action is coiiuiienced, and such liability is not re- 
leased by any subséquent transfer of stock. x\nd in uo otlier case sliall the 
stockholders be individually and personally liable for the debts of the cor- 
poration." 

The facts to which the plaintiff seeks to apply the statute are as 
f ollows : On September 1, 1899, the directors of the Impérial Co., 
who at that time were also its only stockholders, bought certain 
mining property in South Dakota from W. S. Elder, one of the stock- 
holders, and paid for it (as the laws of the state permitted) by trans- 
ferring its whole capital stock of 1,000,000 shares, the par value being 
$1 each. This was the first, and the only, property of this kind the 
Company acquired. Immediately thereafter Elder returned 750,000 
shares to the company's treasury, and the certificates were indorsed, 
"Fully paid and nonassessable." The value of the property bought 
may hâve been less than the par value of the stock issued in payment; 
on the record before us we cannot détermine this question satisfac- 
torily, but in any event the issue of the capital stock was authorized 
by ail the incorporators, the directors, and the stockholders of the Com- 
pany, and moreover they ail agreed to Elder's retransfer of the 750,000 
shares in order that the company might dispose of them as seemed best. 
What the company did was to issue bonds to the amount of $200,000, 
and to sell them at par, transferring to each purchaser of bonds an 
equal amount of the treasury stock. Ail the défendants acquired shares 
in this manner, and some of them bought other shares from the treas- 
ury by paying cash therefor. 

[3] We shall assume that under the statute the Impérial Coinpany's 
stockholders are liable to the plaintifï, either ratably or to the full ex- 
tent of the stock they hold ; but the question still remains : Can such 
liability be enforced in a fédéral court by a bill in equity of the joint 
character now presented? We say nothing about the plaintifï's right 
to file such a bill in the courts of Pennsylvania, or of any other state, 
or to sue the défendants separately in a fédéral court of law. The 
sole question now is whether the joint remedy by bill can be main- 
tained, and on this subject we think the answer should be in the néga- 
tive. The Dakota statute cannot enlarge the fédéral jurisdiction in 
equity, and in our opinion this jurisdiction does not extend to such a 
bill as is now before us. The cases may not be completely in harmony 
on this subject, but there seems to be good reason to hold that to 
enforce such a hability as this the remedy at law is adéquate. Flash 



452 247 FEDERAL REPORTER 

V. Conn, 109 U. S. 371, 3 Sup. Ct. 263, 27 L- Ed. 966; Haie v. Allin- 
son, 188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. 380; Kelley v. Gill (Nov. 
5, 1917) 245 U. S. 116, 38 Sup. Ct. 38, 62 L. Ed. — ; Eidelity Co. v. 
Archer (C. C. A. 3) 179 Fed. 32, 103 C. C. A. 16. 

[4] As neither ground for relief was well taken, the district court 
was right in refusing to dismiss the bill as to one ground, and retain 
it as to the other. Neither was it erroneous to dismiss the bill alto- 
gether, instead of transferring the dispute to the law side of the court. 
The plaintiff made no such motion, and in any event the action in its 
présent joint form could not hâve been properly transferred. If 
maintainable at law, the court would hâve been obliged to transform it 
into six separate actions, and this would hâve been équivalent to the 
bringing of six new suits. 

Other questions hâve been argued, but they belong to a trial on the 
merits and should not be considered now. 

The decree is affirmed, but without préjudice to the plaintifï's right 
to bring such other suit or suits as it may désire, either at law or in 
equity, in any forum that may hâve jurisdiction thereof. 



ORR et al. V. COCA-COLA CD. 
(Circuit Court of Appeals, Ninth Circuit. January 7, 1918.) 

No. 2977. 

1. Injunction ®='129(1) — Right to Dismiss — Pbejtjdice. 

Ordinarlly a plaintiff may, as a matter of right, at any time before 
interlocutory or final decree dismiss tiis suit without préjudice to begin- 
ning another, provlded he pay the costs, and the dlsmlssal will not de- 
prive the défendant of any substantial right aecrued after the suit 
has been instituted, or préjudice the défendant by depriving him of some 
affirmative advantage to which he would be properly entitled, and the 
mère prospect of future lltigation, rendered possible by the discontinu- 
ance of a suit In whlch plaintlfE's motion for prelimlnary injunctlon, made 
upon the bill and affldavits, does not amount to préjudice, depriving 
plaintiff of the right to dismiss. 

2. INJUNCTION <g=5>129(l) — RiGIIT TO DiSMISS DiSCBETION OF COTJRT. 

Though the court had denled plalntiff's motion for prelimlnary injunc- 
tlon, made on the bill and affldavits, It was not an abuse of discrétion to 
allow plaintiff to dismiss the suit without préjudice to beginning another, 
even though défendants objected on the ground that the déniai of the 
prelimlnary Injunctlon was a décrétai order sustaining thelr right to 
continue thelr business until further order of the court or final déter- 
mination. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Oscar A. Trippet, 
Judge. 

Suit by the Coca-Cola Company against Rose Orr and Frank L,. Orr, 
doing business as the Orr Drug Company, or the Orr Pharmacy. 
From an order and decree dismissing the cause on plaintifif's motion 
without préjudice, défendants appeal. Affirmed. 

<gX=>Fot otber cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Appeal from an order and deeree granted on plaintiff's motion, and agalnst 
defenUant's objections, dismissing the cause without iirejudiee. The suit was 
brought for injunctlon and accouuting, plaiutiff charging unfalr compétition 
wlth the plaintiff in selling a driuk in simulation of "Coca-Cola" syrup. Pre- 
llmlnary motion for injunctlon was made upon the bill and a uumber of 
aftldavlts. Défendants answered, denying speciflcally and partieularly any 
infringement of the rlghts of plaintiiï, and supported their answer by afflda- 
vits. The District Court denied injunctlon pendente llte. The cause was 
set for trial for February 10, 1917, but on January 31st plaintifC made mo- 
tion to dlsmiss "without préjudice to the bringing of another cause of action 
on the same alleged facts by compta Inant." Défendants reslsted this motion 
and flled affldavlts in opposition. The District Court dlsmissed the cause 
without préjudice and made deeree accordiiigly. When the motion to dis- 
miss was heard by the court, uo testlmony had been taken in the cause. 
The essential matter at issue between the parties was whether or not de- 
fendants had sold as Coca-Cola any substance that was not In fact Coca-Cola. 

S. J. Parsons. of Los Angeles, Cal., for appellants. 

O'Melveny, Stevens & Millikin, Walter K. TuUer, and Roy V. 
Reppy, ail of Los Angeles, Cal., and Candler, Thomson & Hirsch, of 
Atlanta, Ga., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). The sub- 
stance of the errors assigned by the défendants is : That by consider- 
ing the affidavits upon the motion for preliminary injunction, and by 
setting the case down for trial, the District Court determined the 
cause, and made a "décrétai order" sustaining the right of the de- 
fendants to continue their business until the further order of the 
court, or the final détermination of the cause, and that the défendants 
thereby acquired the right to hâve the matter so continued, and to hâve 
it determined in the same District Court without being subjected to 
litigation in some other or différent court as threatened by the de- 
fendant. 

[1,2] The gênerai rule is that a plaintiff may, as a matter of right, 
at any time before interlocutory or final deeree dismiss his suit without 
préjudice to beginning another, provided he pays the costs, and the 
dismissal will not deprive the défendant of any substantial right ac- 
crued after suit has been instituted, and the dismissal will not préjudice 
the défendant by depriving him of some affirmative advantage to which 
he would be properly entitled. In Street's Fédéral Equity Practice, 
page 804, we find this statement of the rule: 

"Préjudice to the défendant, then, is a factor sufflclent to defeat the right of 
the plaintifC to dlsmiss. If it appears that the dismissal of the bill would 
deprive the défendant of some litigable right that he is entitled to enforce in 
that suit, or perhaps, even, if it appears that by the dismissal he would be 
subjected to some disadvantage or deprlved of some equity, the leave to dls- 
miss will be refused. It will be noted, in this connection, that the mère possi- 
bility that the défendant may be harassed by another litigation dlrected to 
the same object Is not enongh to disentitle the plaintiff to dismiss. The 
préjudice that the law contemplâtes as sufflclent to authorlze a déniai of the 
plaintitï's motion to dlsmiss must be 'some plain, légal préjudice other than a 
mère prospect of future litigation rendered i)osslble by the dismissal of the 
bill.' But if, beyoud the incidental anuoyance.s of a second litigation upon 
the same subject-iuatter, snch action would be manifestly prejudicial to the 
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défendant, leave to dismiss will not be granted. On the question as to wliat 
V'iii eonstitute a sufflcient préjudice to tlie défendant to justify a refusai oE 
leave to dismiss, the courts very properly exercise a considérable latitude of 
judieial discrétion ; and except in a cnse wliere there is an obvions violation 
of a fundaniental rule or an abuse of the discrétion of the court, the action of 
the Circuit Court in granting or refusing leave to dismiss will not be re- 
versed." 

It does not seem to be consistent with principles of equity to say that 
merely because an order denying injunction pendente lite bas been 
made, ail discrétion in respect to the allowance of motion for dismissal 
by plaintiff is removed, and therefore that the court may not inquire 
into the question whether or not the dismissal would eonstitute a sub- 
stantial préjudice to défendant. In Pullman's Palace Car Co. v. Central 
Transportation Co, 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108, the 
Suprême Court expressly held that the préjudice to the défendant 
which would authorize a déniai of a motion to discontinue must be 
other than the mère prospect of future litigation, rendered possible by 
the discontinuance. Upon the question of discrétion, it was said : 

"TJnless there Is an obvions violation of a fundamental rule of a court of 
equity or an abuse of the discrétion of the court, a décision of a motion for 
leave to discontinue vs'ill not be reviewed hère." 

In Penn Phonograph Co. v. Columbia Phonograph Co., 132 Fed. 
808, 66 C. C. A. 127, on an appeal from a decree dismissing a bill on 
motion of the plaintiff, the Court of Appeals for the Third Circuit 
found no abuse of légal discrétion in making the decree complained 
of and said: 

"No testimony had been taken in the case, and there had been no hearlng or 
decree upon the merits. The hearing of the motion for a preliminary in- 
junction upon opposing ex parte affldavits and the déniai of the motion did 
not bar the dismissal of the bill by permission of the court in the exercise of 
Its Sound discrétion. Nor was leave to dismiss precluded because the défend- 
ant was called on to answer the bill under oath, and did so. The appellant, 
we think, was deprived of no substantial right by the dismissal. We cannot 
agrée that future litigation thus made possible amounted to légal préjudice." 

That there is discretionary power up to the time that évidence may 
be heard upon the merits is held in the f ollowing cases : Young v. 
Samuels & Brothers, 232 Fed. 784, where Judge Brown, in the Dis- 
trict Court for the District of Rhode Island, has collated and con- 
sidered many of the décisions bearing upon the point; Houghton v. 
Whitin Machine Works (C. C.) 160 Fed. 227; Staude Manufacturing 
Co. V. Labombarde et al. (D. C.) 229 Fed. 1004. See, also, Bâtes, 
Fédéral Equity Procédure, pp. 709, 710; Curtis v. Eloyd, 4 My. & Cr. 
194; Thomson-Houston E. Co. v. Holland (C. C.) 160 Fed. 768; 
Ebner v. Zimmerly, 118 Fed. 118, 55 C. C. A. 430. 

In C. & A. R. R. Co. v. Union RoUing MiU Co., 109 U. S. 702, 3 
Sup. Ct. 594, 27 E. Ed. 1081, the Suprême Court, speaking through 
Justice Woods, after conceding that as a gênerai rule, a complainant 
could at any time upon the payment of costs, dismiss his bill, said that 
the rule was subject to exception, namely: 

"That after a decree, whether final or interlocutory, has been made, by 
which the rights of a party défendant hâve been adjudicated, or such pro- 
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ceedlngs hâve been taken as entitled the défendant to a decree, the complaln- 
ant will not be allowed to dlsmlss his bill without the consent of the de- 
fendant." 

The court cites Daniel's Chancery Practice, pp. 793, 794, where it 
was laid clown that: 

"After a decree or décrétai order the court will not allow a plalnlifE to 
dlsmlss his own bill, unless upoa consent, for ail parties are interested in a 
decree, and any party may take such steps as he may be advised to hâve the 
effect of it." 

We do not understand that the Suprême Court meant to décide that 
where injunction pendente lite bas been denied, and tbere bas been no 
testimony beard upon the merits of the case, the order denying such in- 
junction necessarily brings the case witbin the settled exception to the 
gênerai rule. The case which was bef ore the court did not call for dé- 
cision to such efïect; and in the later case of Pullman's Car Co. v. 
Central Transportation Co., supra, Justice Peckbam, althougb he re- 
ferred to C. & A. R. R. Co. v. Union Rolling Mill Co., supra, in stating 
the gênerai proposition, was careful, it would seem, to avoid language 
which would deny to a plaintiff the right to dismiss his bill at any 
time before the hearing, except where, "beyond the incidental an- 
noyance of a second litigation upon the subject-matter, such action 
would be manifestly prejudicial to the défendant." Carrington v. 
Holly (1755) 1 Dickens, 281. 

Holding tbat the order made was witbin the discrétion of the court, 
and tbat no abuse is shown, the decree is affirmed. 



TJNITED STATES v. HOWARD et al. 
(Circuit Court of Appeals, Eighth Circuit. December 19, 1917.) 

No. 4787. 

1. Public Lands <@=»120 — Homesteads — Acquisition. 

On testimony tliat he had contlnually reslded on the land for flve years 
after application, défendant was granted a patent. It appeared that he 
had not cultivated the land during that time, and had improved it only 
by erectiiig some wire fences and preparing a rude dugout, in which he oc- 
cnsionally spent a night or two; it being his custom to go onto the 
preinises frouj otlier land on which he lived, and to there stay a short 
time, eatiag food prcpared away from the homestead property. Held 
that, as tUe purpose of the Homestead Act (Rev. St. §§ 2289-2201 [Comp. 
St. 1916, §§ 453(M532]) is to allow bona flde settlers to obtain a home, 
and as to secure the gift tho applicant must show that he has made the 
land a homestead, the patent granted to défendant should be vacated on 
the ground of fraud in its procurement. 

2. Public Lanbs ®=»120 — Homesteads — Vacation op Patent, 

As Rev. St. § 2291, provides that, in order to obtain a patent, the en- 
trymau must présent final proofs, after the expiration of flve years and 
before the expiration of seven years from the date of entry, showlng 
that he has reslded on and cultivated the land for a term of flve years 
Immediately succeeding the initiation of the homestead entry, an entry- 
man, who obtalned a patent by fraudulent représentations that he had 
reslded upon and cultivated the land for flve years after entry, cannot 

^ssFoi other cases see same toplc & KEY-NUMBBR In aU Key-Number«d Dlgests & Indexes 
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avold a caneellation of the patent by showing that two years after ob- 
taining his patent lie raised a crop, and later resided on the land for 
several years, making improvements and continuing to cultlvate It. 
3. Public Lands iS=120 — Patents^Cancellation. 

Where an entryman, by fraudulent représentations that he had resided 
upon and cultivated the land for flve years after entry, obtained a home- 
stead patent, he cauuot defeat suit to cancel the patent on the theory 
that the government should place him in statu quo and reimburse hlm for 
improvements, for the government, in disposing of its public lands, does 
not assume the position of an ordlnary vendor, but has attempted to 
advance the interests of the whole country by opening the lands to entry 
in comparatively small tracts, under restrictions deslgned to promote 
settlement and development, and a suit to caueel a patent obtained 
through fraudulent représentations is not only one to regain title, but is 
intended to enforce the statutes and policy relating to settlement of 
public lands. 

Appeal from the District Court of the United States for the District 
of Nebrasl<a ; Joseph W. Woodrough, Judge. 

Suit by the United States against John B. Howard and others. From 
a decree for défendants, the United States appeals. Reversed and re- 
manded, with directions. 

T. S. Allen, U. S. Atty., of Lincoln,. Neb. 

John J. Halligan, of North Platte, Neb. (Wilcox & Halligan, of 
North Platte, Neb., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. This suit was brought to cancel a patent 
issued to John B. Howard for 160 acres of land in Scotts Bluff county, 
Neb. The decree was in favor of the défendant. The bill alleged that 
the patent was obtained by false and fraudulent statements made by 
the entryman in making his application for the land as a homestead, 
and in his final proofs. The défendant filed his homestead application 
for this land on August 10, 1900, and on August 12, 1905, he filed a 
final afïidavit with the register and receiver of the local land office, in 
which he swore that he had made actual settlement upon the land on 
August 15, 1900, and had cultivated it and resided thereon until August 
12, 1905. At the same time he made a final proof statement, in which 
he swbre that he had established actual résidence on the land in the f ail 
of 1900 and had cultivated about 10 acres for each season. He also 
produced two witnesses who testified that he had established actual rés- 
idence on the land five years before, and had resided on the land con- 
tinuously. 

[1] The défendant was a single man when he applied for this home- 
stead, but was married about two years before he made final proofs. 
The undisputed proof shows that during the five-year period his true 
résidence was five miles distant from this land, on other land which he 
rented and cultivated, where he kept his horses and farm implements, 
his household furniture and supplies. He prepared a rude dugout on 
*^he land claimed as a homestead, in which he placed a bed, a stove, and 
a table ; but his attempts at occupation of this as a dwelling were limited 

<g=For other cases see same topic & KEY-NUMDBR in ail Key-Numbered Dlgests & Indexes 
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to occasional visits, for one night at a time, and thèse visits were made 
not oftener than three or four tinies in any six months period during 
this five years. On tiiese occasional visits he would take from his home 
on the rented land enough provisions for one or two meals on the 
homestead. No crops were raised on the land, nor did the claimant 
ever attempt to cultivate the land. The only other improvement than 
the dugout, was some wire fencing. 

The purpose of the Homestead Act (sections 2289, 2290, 2291, Rev. 
Stats. [Comp. St. 1916, §§ 4530-4532]) as was said in McCaskill Co. v. 
United States, 216 U. S. 504, 30 Sup. Ct. 389, 54 L,. Ed. 590, "is to 
give a home, and to secure the gift the applicant must show that he has 
made the land a home. Five years of résidence and cultivation for the 
term of five years he must show by two crédible witnesses." United 
States V. Mills, 190 Fed. 513, 111 C. C. A. 345, 42 L. R. A. (N. S.) 752 ; 
Cooper V. United States, 220 Fed. 867, 136 C. C. A. 497. Manifestly, 
the facts in this case show that the défendant did not make this land 
his home at any time prior to making final proofs, and further show 
that he obtained the patent to the land by f raud, as charged in the bill. 

[2] Counsel for défendant practically concède that the défendant 
did not comply with the law as to résidence and improvements before 
obtaining patent, but contend that the patent should not be canceled, 
because the défendant, two years after he obtained his patent, raised a 
crop of wheat on some of the land, and afterwards put on the land a 
house, barn, and other improvements, resided upon the land for three 
years, and has continued to cultivate portions of the land. In order to 
obtain a patent, the entryman was required by section 2291 of the Re- 
vised Statutes, to présent final proofs after the expiration of five years, 
and before the expiration of seven years, from the date of entry, show- 
ing that the entryman had resided upon and cultivated the land for a 
term of five years immediately succeeding the initiation of the home- 
stead entry. To earn the grant of a patent under this section of the 
statute, the entryman must maintain his résidence upon and must culti- 
vate the land for the next five years after he makes his initial entry. 
As the défendant did not comply with this statute, but obtained a patent 
by fraudulent représentations that he had foUowed its provisions, he 
may not avoid a cancellation of the patent by showing that he resided 
upon the land for three years after his patent was obtained, and has 
made some improvements and cultivated a portion of the land. 

[3] A further suggestion is made that the government is not entitled 
to a cancellation of this patent, unless it places the défendant in statu 
quo. A similar claim has frequently been made in suits for cancella- 
tion of patents, where the entryman was in the more favorable position 
of one who had paid to the government, at the time of receiving his 
patent, a substantial sum per acre for the land. As to such cases it is 
said in Causey v. United States, 240 U. S. 399, 36 Sup. Ct. 365, 60 L. 
Ed. 711: 

"The further objection Is made tliat the bill cannot be maintalned, because 
it does not contaln an offer to returu the scrip reeelved when the eommuted 
entry was made. The objection assumes that the suit is upon the same plane 
as if brought by an individual vendor to annul a sale of land frauduleiitly in- 
du<'ed. JJut, as this court has said, the government in disposing of its publie 
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lands does not assume the attitude of a inere seller of real estate at Its 
market value. Thèse lands are held In trust for ail the people, and In pro- 
viding for their disposai Congress bas sought to advance the interests of the 
whole counti-y by opening them to entry in comparatively small tracts uuder 
restrictions deslgned to accomplish thelr settlement, development and utili- 
zation. And when a suit Is brought to annul a patent obtalned in violation of 
thèse restrictions, the purpose is not merely to regain the tltle, but also to 
enforce a public statute aud maintaln the pollcy underlying it. Such a suit 
is not within the reason of the ordinary rule that a vendor, suing to annul a 
sale fraudulently induced, must offer and be ready to retum the considération 
received. That rule, if applied, would tend to frustrate the policy of the pub- 
lic land lavifs ; and so it is held that the wrongdoer must restore the tltle un- 
lawfuUy obtalned and abide the judgment of Congress as to whether the 
considération paid shall be refunded. United States v. Trinidad Coal Co., 137 
V. S. 160, 170, 171 [11 Sup. et. 57, 34 L. Ed. 640]; Heckman v. United States, 
224 U. S. 413, 447 [32 Sup. Ct. 424, 56 L. lîd. 820]. And see Rev. Stat. § 2362 
[Comp. St. 1916, § 4771] ; Act June 16, 1880, c. 244, § 2, 21 Stat. 287 [Comp. 
St. 1916, § 43961 ; Hoffeld v. United States, 186 U. S. 273 [22 Sup. Ct. 927, 
46 L. Ed. 1160] ; United States v. Coramonwealth Trust Co., 193 U. S. 651 [24 
Sup. et. 546, 48 L. Ed. 830]; United States v. Colorado Anthracite Co., 225 
U. S. 219 [32 Sup. Ct. 617, 56 L. Ed. 1063]." 

For the same reasons we think that the government is not required 
to pay the value of improvements made upon land, to which the patent 
was obtained by fraudulent représentations, as a condition of the can- 
cellation of the patent. 

The decree of the District Court is reversed, and the case remanded, 
with directions to enter a decree as prayed for in the bill. 



HUNTER, AVALTON & CO. V. J. G. CHEREY CO. et al.* 

In re OURLER & CO. 

(Circuit Court of Appeals, Eighth Circuit. December 27, 1917.) 

No. 176. 

1. Bankbuptct <@=>86 — ^Subpœna— Publication. 

Where the printed copy of the order directing the service by publica- 
tion of the subpœna of an involuntary pétition in bankruptcy, directed 
against a partnership and the indlvidual members thereof, who resided 
without the district, although they had their principal place of business 
within the district, omitted the récital that "the subpœna should be served 
by publication of the order, together with the subpœna," the omission did 
not make the order mlsleading or unintelllgible, and is no ground for set- 
ting aside the adjudication. 

2. Bankruptct <@=>100(2) — Adjudication— Ekboes. 

Where an Involuntary pétition in bankruptcy was not referred to the 
référée until flve days after the returu day, and his order of adjudication 
of bankruptcy showed that it was made on the day the proceedings were 
referred, the fact that the record contained an obvlously erroneous ré- 
cital that the matter came on for hearing on the previous day, whlch was 
within four days of the return day, does not warrant vacation of tbe ad- 
judication under Bankruptcy Act July 1, 1898, c. 541, § 18b, 30 Stat. 551, 
as amended by Act Feb. 5, 1903, c. 487, § 6, 32 Stat 798 (Comp. St 1916, 
§ 9602), declaring that the bankrupts and their creditors may appear and 
plead to the pétition within flve days after the return day. 

^=}For otber cases see same topic & KBY-NUMBER in ail Key-Numbered Dlsests & lodexes 
•Eehearlng denled May 6, 1918. 
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3. BANKBurTCY <S=^446 — Iîeview— Pétition io Revise. 

Where tliere was évidence in sui)i)ort of the court's déniai of a pétition 
to set aside au adjudication lu banKi'uytcy on tlie ground that tlie bauk- 
rupts, wlio wore partners and resided in anotlier district, did not liave 
tlieir principal place of business within the district of adjudication, the 
déniai of the pétition cannot, as it involved eontroverted questions of fact, 
be reviewed on pétition to revise, authorized by Bankruptcy Act July 1, 
1898, § 24b (Conip, St. lyiC, § i)608) ; tlie pétition being eonttned to matters 
of law. 

Pétition to Révise Order of the District Court of the United States 
for the Northern District of lowa ; Henry Thomas Reed, Judge. 

In the matter of the bankruptcy of G. H. Gurler and C. H. Ourler, 
individuahy and as copartners under the style of Gurler & Co. The 
J. G. Cherry Company, a corporation, and others, filed an involuntary 
pétition. After adjudication, Hunter, Walton & Co., a copartnership, 
filed a pétition to set aside the adjudication in bankruptcy. The péti- 
tion was denied (232 Fed. 1016), and Hunter, Walton & Co. pétition to 
revise the order. Pétition to revise dismissed. 

Merrick A. Whipple, of Chicago, 111. (Allen, Whipple & Ward, of 
Chicago, IlL, on the brief), for petitioners. 

A. ti. Sargent, of Cedar Rapids, lowa (Deacon, Good, Sargent & 
Spangler, of Cedar Rapids, lowa, on the brief), for respondents. 

Before FIOOK and SMITH, Circuit Judges, and AMIDON, District 
Judge. 

AMIDON, District Judge. On October 2, 1915, J. G. Cherry Com- 
pany and two other creditors filed an involuntary pétition in bankrupt- 
cy in the Northern district of lowa, against the partnership of Gurler 
& Co., and the individual members thereof, G. H. and C. H. Gurler. 
The pétition alleged that, for the greater portion of the six months next 
preceding the date of its filing, Gurler & Co. had had their principal 
place of business in the city of Cedar Rapids, lowa. The proceeding 
took its usual course, and resulted in the entry of a judgment on No- 
vember 5, 1915, in accordance with the pétition. The bankrupts were 
not found personally in the Northern district of lowa, and the sub- 
pœna was served upon them by publication and mailing. January 23, 
1916, the petitioners, Hunter, Walton & Co., creditors of the bankrupts 
residing in Chicago, filed a pétition to set aside the adjudication in 
bankruptcy. It is based mainly upon the claim that the bankrupts in 
fact did not hâve their principal place of business at Cedar Rapids, 
but at De Kalb, 111. The firm was engaged in the creamery business. 
The partners resided and kept their firm books and correspondence 
and office at De Kalb. A very large, if not the principal, amount of 
their business, so far as volume of trade is concerned, was donc at 
Cedar Rapids. It is claimed by the petitioners, Hunter, Walton & Co., 
that the business at this point was merely ancillary, consisting of the 
purchase of cream by an employé who made regular reports to the firm 
at De Kalb. The trial judge heard a large amount of évidence pro and 
con as to where the principal place of business of the fîrm was, and 

«g=3For other cases see Bame toplo & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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denied the pétition to set the adjudication aside. This is a pétition to 
revise that order. 

[1] Two minor errors are assigned. By mistake of the printer the 
following Hne was omitted f rom the printed copy of the order directing 
that the subpœna be served by publication : " * * * Be made by 
publishing this order together with said subpœna." This omission did 
not make the order niisleading or unintelHgible. It is therefore imma- 
terial, and certainly could not be made the basis for such fundamental 
action as setting aside the adjudication. 

[2] The return day fixed by the order of pubHcation and the sub- 
pœna was October 3'Oth. By section 18b of the Bankruptcy Act the 
bankrupts and their creditors "may appear and plead to the pétition 
within five days after the return day." The adjudication, therefore, 
could not hâve properly been entered until November 5th. The réf- 
érée who entered the judgment recites that the matter came on to be 
heard on the 4th day of November. This was a clérical error, as the 
proceeding was not referred to him until the 5th. His order of adjudi- 
cation actually bears date on November 5th. It is plain, therefore, that 
the recitation of November 4th was a clérical error, and aiïords no 
ground for such relief as the petitioners are seeking. 

The only support for the pétition that bas any merit is the claim that 
Gurler & Co. did not hâve their principal place of business at Cedar 
Rapids. 

We pass, without expressing any opinion, a question which bas not 
been argued, namely, whether the limitation of 10 days fixed by section 
25a of the Bankruptcy Act (Comp. St. 1916, § 9609) for appealing from 
an adjudication can be avoided by a pétition to revise an order refusing 
to set aside the adjudication after the 10-day period has expired. B-R 
Electric & Téléphone Mfg. Co. v. ^tna Life Ins. Co., 206 Fed. 885, 
124 C. C. A. 545; Hart-Parr Co. v. Barkley, 231 Fed. 913, 146 C. C. 
A. 109; In re Goldberg, 167 Fed. 808, 93 C. C. A. 203 ; In re Hudson 
Clothing Co. (D. C.) 140 Fed. 49; Brady v. Bernard, 170 Fed. 576, 95 
C. C. A. 656. There are grave objections to keeping an administration 
in bankruptcy in suspense for a long period, as has been done in this 
case. It entails upon the bankrupts ail the injuries of an actual admin- 
istration in bankruptcy, without any of the benefits that would accrue to 
them and their creditors by a speedy administration, such as the bank- 
ruptcy law clearly contemplâtes. 

[3] The pétition to revise authorized by section 24b of the Bank- 
ruptcy Law is confined to matters of law. It cannot involve contro- 
verted questions of fact arising upon the évidence, or upon inferences 
to be drawn from the évidence. In re Lee, 182 Fed. 579, 105 C. C. A. 
117; In re Frank, 182 Fed. 794, 105 C. C. A. 226; Hall v. Reynolds, 
224 Fed. 103, 139 C. C. A. 659. The question whether the bankrupts 
had their principal place of business at Cedar Rapids is such a question. 
There was abundant évidence to support the décision of the trial court. 
This is true, not only of the direct testimony, but of the inferences 
properly to be drawn from ail the évidence. It foUows that the case 
présents no question which may properly be reached by a pétition to 
revise. 

The pétition is therefore dismissed. 
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SMITH V. SMITH. 
(Circuit Court of Appeals, Eighth Circuit. December 24, 1917.) 

No. 49CH3. 

1. JUDGMENT <@=5218 — FOEM AND EEQCISITES OF JUDGMENT ENTBT. 

Any entry, whatever Its form, is a sufllcient entry of a judgment, if 
the substance of tlie entry clearly sliows tliat it was intended as tlie dé- 
termination of tlie court, and shows tlie nature and scope of ttie relief 
granted. 

2. Divorce <S=5243 — Alimony — Judgment. 

An entry in a divorce suit appeared to be the act of the court, and 
not of the clerk, and contained findings of plaintiffi's résidence, of the 
service of sunimons, of the fact of marriage, and of the cause for divorce, 
and then ordered, adjudged, and decreed that the marriage be dissolved, 
and further ordered, adjudged, and decreed that plaintiff vpas entitled to 
alimony from défendant, and "that he be ordered to pay" plaintiff the 
monthly sums therein specitied. lield, that this was not a mère récital 
that a judgment be tliereafter entered, but had the elïect of a judgment 
for the amount of alimony stated. 

3. Courts <g=322(l) — Fédéral Courts — Evidence — Citizensiiip of Parties. 

Where no issue of diversity of citizenship was made by the pleadings, 
évidence as to time spent by plaintiff in a state other than that of which 
she testified slie was a résident was properly excluded. 

4. Appeal and Ebror <S=3226(1) — Réservation of Grounds or Beview — Ob- 

jections. 

An objection that the introduction in évidence of certified copies ot 
certain statutes made unnecessary costs could not be urged on appeal, 
when not made when the exhibits were offered in évidence. 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Elizabeth B. Smith against Ralph W. Smith. Decree for 
plaintiff, and défendant brings error. Affirmed. 

T. J. O'Donnell, of Denver, Colo. (John W. Graham and Canton 
O'Donnell, both of Denver, Colo., on the brief, and G. W. Musser, of 
Denver, Colo., of counsel), for plaintiff in error. 

Edward C. Stimson, of Denver, Colo., for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. The défendant in error brought suit 
against the plaintiff in error in the court of insolvency for Hamilton 
county, Ohio, asking for a divorce and for alimony. A decree was ren- 
dered in that suit which reads as f ollows : 

"This cause came on this day to be heard on the pétition of the plaintiff: 
herein and the évidence, on considération whereof the court flnds: That the 
plaintiff, at the time of the flling of her pétition lierein, had been a résident 
of the state of Ohio for more than one year next preceding the date of the 
flling thereof, and was at the time a boiia flde résident of the county of 
Hamilton, state of Ohio. That the plaintiff was married to the défendant on 
the 28th day of October, 1896, at Lancastor, Ohio, and that no children were 
boru as the issue of said marriage. Tliat in accordance witli the statute In 
such case made and provided there was served personally on the défendant a 

^=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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summons In thls case, directed to the sherlfE of said connty, on the 2.'5d day 
of Deeember, 1909, and, having failed to plead, the court finds the détendant 
in default for answer or demurrer to said pétition, and further finds that 
the allégations thereof are confessed by him to be true. The court fùrther 
finds, upou the évidence addueed, that the défendant has been guilty of gross 
neglect of duty, in that he has since July 26, 1908, refused to permit tlie 
plalntlfC to live with him, whoUy disregardlng his marital duties, and that the 
défendant has also been guilty of extrême cruelty towards thls plaintifif, by 
reason whereof the plaintiff is entitled to a divorce as prayed for in her pé- 
tition. 

"It is therefore ordered, adjudged, and decreed by the court that the mar- 
riage contract heretofore existing between the said I^lizabeth B. Smith and 
Ralph W. Smith be and the sanie hereby is dissolved, and both parties are 
released from the obligations thereof. It is further ordered, adjudged, and 
decreed that the plaintiff is entitled to alimony froni the défendant as per 
agreement between the parties, and that he be ordered to pay to the plaintiff 
the sum of .^150 per month from the date of the ontry hereof up to January 1, 
1912, and at the rate of $200 per month from January 1, 1912, payable on the 
Ist day of each and every month, and the costs of this proceeding taxed at 



The défendant in error afterwards commenced this action against 
the plaintiff in error upon that decree, alleging that a large portion of 
the sum awarded as alimony was due and unpaid, and recovered a 
judgment. ' The chief contention of the plaintiff in error is that the de- 
cree above recited is not an adjudication that any sum shall be paid by 
him as alimony, because it is not a final decree, but a mère récital that 
a judgment is thereafter to be entered. 

[1] A number of cases hâve been cited in which it was held that en- 
tries, such as "let judgment be entered accordingly," "judgment is ren- 
dered," "the court ordered this cause dismissed," "ordered that the 
plaintiff's prayer for a decree of divorce be denied and that the défend- 
ant hâve judgment for costs," and "ordered that plaintiff hâve and se- 
cure judgment, * * * and the clerk of the district court is hereby 
ordered to enter judgment accordingly," did not set forth judgments, 
but were mère memoranda for or by the clerk of the court, and con- 
templated a further and formai entry of the judgments. The proposi- 
tion is then advanced that this decree merely "ordered * * * that"" 
défendant "be ordered to pay" the amount of alimony specified, and 
that this contemplated further action by the court before the plaintiff 
in error could be required to make payment of alimony. The practice 
of making pronouncement, either orally or by written memoranda in 
the minute bocks of the court or of the clerk, of the terms of judgments 
that are to be entered, to be followed later by the formai entry of the 
judgments, has sometimes led to some uncertainty as to the time from 
which the judgments were to run. See Gage v. Judson (D. C.) 92 Fed. 
545 ; Fairbanks v. Amoskeag (C. C.) 32 Fed. 572 ; Judson v. Gage, 98 
Fed. 540, 39 C. C. A. 156. Whatever its form, if the substance of the 
entry clearly shows that it was intended as the détermination of the 
court in the action, and shows the nature and scope of the relief grant- 
ed, it is a sufïicient entry of a judgment. Freeman on Judgments, § 47; 
Black on Judgments, § 115; Rhodes v. Spears, 63 Kan. 218, 65 Pac. 
228. 

[2] In this case the entry appears as the act of the court, and not of 
the clerk, and does not appear to be a direction to the clerk. There are 
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findings of the résidence of the plaintiff, of service of summons on the 
défendant, of the fact of marriage, and of cause for divorce. The de- 
cree then proceeds in apt ternis to dissolve the marriage relation. The 
portion of the decree relating to alimony, taken in connection with the 
rest of the decree, does not indicate that a further order shall be made 
upon the défendant, either for the payment of the sums allowed as ali- 
mony or for the payment of the costs of the suit. The language of the 
decree is similar to an entry that it is considcred or ordered by the 
court that the plaintiff hâve judgment. The efïect of such an entry by 
the court is to give a judgment then for the amount stated. Potter v. 
Eaton, 26 Wis. 382; Mattice v. Street, 15 S. D. 63, 87 N. W. 522; 
Crowell V. Johnson, 2 Neb. 146; Flack v. Andrews, 86 Ala. 395, 5 
South. 452; Tift v. Keaton, 78 Ga. 235, 2 S. E. 690. . 

[3] The défendant in error was called as a witness, and gave testi- 
mony to show that she was a résident of Ohio at and before the time 
this action was begun. Plaintiff in error complains of the refusai of 
the court to allow an answer, on cross-examination of the witness, con- 
cerning the time she had spent in New York after obtaining her decree 
of divorce. There was no issue of diversity of citizenship made by the 
pleadings, and hence there was no. error in the court's ruling. 

[4] Complaint is also made because the court allowed in évidence 
certified copies of acts of the Législature of Ohio creating the court of 
insolvency and conferring jurisdiction of certain classes of cases upon 
it. The ground of complaint now urged is that unnecessary costs were 
made by this action. No such objection was made when the exhibits 
"were ofïered in évidence. 

The judgment will be affirmed. 



DENNING V. UNITKD STATES. 

(Circuit Court of Appeals, Fiftli Circuit. January 14, 1918.) 

No. 3176. 

1. Courts iS=>376 — Fédéral Courts — Evtdexce — State Statutes. 

State statutes regulatiug the admission of testimony in criminal 
cases bave no application to tlie triai of sucli cases in fédéral courts. 

2. WlTNBSSES lS=3Gl(l) — COMPETENCY — WlFE. 

Wliile at comnion law a wife was not a compétent witness directly to 
criminate her husband or to diselose marital communications, except in 
cases of violence upon lier person, yet in a proseeution for violation of 
the Mann Act (Act Jnne 25, 1»10, c. 395, 36 Stat. 825 [Comp. St. 1916, §| 
8812-8819]), where it was charged that accused feloniously induced his 
wife to go from one place to another in Interstate commerce for purposes 
of prostitution, the wife is a compétent witness, for accused's offense 
would resuit in most grievous injury to the wite's person. 

In Error to the District Court of the United States for the Western 
District of Texas ; Duval West, Judge. 

Elmer Denning was convicted of having feloniously persuaded and 
induced a woman to go from one place to another in interstate com- 
merce for the purpose of prostitution, and he brings error. Affirmed. 

■^saFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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John F. Weeks, of El Paso, Tex. (Hudspeth & Harper and Chas. 
Owen, ail of El Paso, Tex., on the brief), for plaintiff in error. 
R. E. Crawford, Asst. U. S. Atty., of El Paso, Tex. 

Before WALKER and BATTS, Circuit Judges, and POSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. Plaintiff in error was convicted upon the 
charge of having feloniously persuaded and induced a woman to go 
from one place to another in interstate commerce for the purpose of 
prostitution. The woman was his wife. The wife was called as a wit- 
ness, and her testimony, with other évidence in the case, was sufficient 
to sustain the verdict. If her testimony be rejected, the évidence is in- 
sufficient. 

[1] The conviction was had in the Western district of Texas, and 
plaintiff in error suggests that the rules of évidence to be applied are 
articles 774 and 775 of the Code of Criminal Procédure of Texas of 
1895, regulating the circumstances under which the wife might testify 
against her husband. Texas authorities interpreting thèse articles are 
cited to the effect that the wife cannot give testimony against her hus- 
band, except in cases involving physical violence to her person. It is 
perfectly clear, from the décisions of the Suprême Court of the United 
States, that state statutes regulating the admission of testimony in crim- 
inal cases hâve no application to the trial of such cases in fédéral courts. 
United States v. Reid, 12 How. 361, 13 L. Ed. 1023 ; United States v. 
Logan, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429. 

[2] The spécifie question hère presented has not been passed upon 
by the Suprême Court, and there is divergence of opinion among the 
Circuit Courts of Appeal. As strong a statement of the common law, 
which we assume to be applicable, as can be made, is the language of 
Justice McLean in the case of Stein v. Bowman, 13 Pet. 209, 10 L. Ed. 
129, to the effect : 

"It Is, however, admitted, in ail the cases, that the wife is not a compétent" 
witness, "except in cases of violence upon her person, directly to criminate her 
husband, or to disclose that which she had learned from him in their con- 
fldential intercourse." "This rule," says the court, "is founded upon the 
deepest and soundest princlples of our nature — priuciples which hâve grown 
out of those domestic relations that constitute the basis of civil society, 
and which are essentlal to the enjoyraent of that confidence which should 
subsist between those who are eonnected by the nearest und dearest relations 
of life." 

Justice Brewer, in the case of Bassett v. United States, 137 U. S. 496, 
11 Sup. Ct. 165, 34 E. Ed. 762, used this language: 

"And the common-law exception to the silence upon the lips of the 
husband and wife was only broken, as we hâve noticed, in cases of assault of 
one upon the other." 

Continues the court : 

"Polygamy and adultery may be crimes which involve disloyalty to the 
marital relation, but they are rather crimes against such relation than 
against the wife." 

The common law had no occasion to deal specifically with the matter 
under considération, and any ruie which is now to be applied must be 
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the resuit of an application of its principles. The question to be deter- 
mined is whether the offense hère under considération is also a crime 
"against the wife," or merely a crime "against the marital relation." 
The first case brought to our attention specifically ruling upon the 
matter hère involved is U. S. v. Rispoli (D. C) 189 Fed. 271, wherein 
District Judge McPherson permitted the wife to testify, holding that,. 
in cases where the wife's personal rights were concerned, the exceptions 
should be benevolently regarded, and that the — 

"offense in question wus essentially witliin the spirit of the long-establislied 
rule that allows her to testify In i)rotection or in vlndieation of her right to 
be seeure in her person against threat or assault, eveu by lier husband." 

In Cohen v. United States, 214 Fed. 29, 130 C. C. A. 423, the Circuit 
Court of Appeals for the Ninth Circuit held : 

"That the Personal injury to a wife which pernilts the admission of her 
testimony against her husband, within the exception reco;j;nized at the com- 
mon law, * * * is not confined to cases of personal violence, but inay in- 
clude cases involving a tort against the wife, or a serions moral wrong 
inflicted upon her," 

and that she could testify against him in a case of the kind hère under 
investigation. 

A différent conclusion was reached by the Circuit Court of Appeals 
for the Eighth Circuit in Johnson v. United States, 221 Fed. 250, 137 
C. C. A. 106, and in United States v. Gwynne (D. C.) 209 Fed. 993, it 
was held that, where the offense was committed before marriage, the 
wife could not testify. 

In the case of Lord Audrey, found guilty of râpe against his own 
wife by having instigated another to the act of violence, the question 
having arisen upon his trial before the House of Lords, the judges 
ruled : 

"In a crimlnal cause of this nature, where the wife is the party grieved, 
and on whom the crime is committed, she is to be admitted as a witness 
against her husband." 

It must be held that it is within the reason of the common-law ex- 
ception to the rule of incompetency to permit the wife to testify against 
the husband when the commission of the offense charged against the 
latter is an act directed against the person of the former. It cannot be 
that the common law would protect the wife against a single act of 
violence, and not against a System of assaults ; against an act that 
brought merely mortification and shame, and not against a séries of 
acts which brought dégradation and destruction of body and soûl; 
against a single essay at crime, and not against a continuing effort at 
pre-eminence in infamy. 

The offense cannot be classed with those which merely offend the 
marital relation. It opérâtes immediately and directly upon the wife. 
It is an offense against the wife. A primary purpose of the Mann Act 
was to protect women who were weak from men who were bad. Its 
protection was not confined to unmarried women. Its punishment was 
not intended to be limited to unmarried men. Men led by cupidity to 
the base crime hâve utilized marriage in the accomplishment of their 
ends. They should not be permitted to use marriage to prevent their 
247 F.— 30 
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punishment. They should not be permitted to invoke a sacred institu- 
tion, and the ruies established for its protectio. , to secure immunity 
from punishment for the most infamous crime that could be devised 
for its dégradation. 

In the absence of an authoritative expression from the Suprême 
Court, we liold that a woman is as much entitled to protection against 
complète dégradation as against a simple assault. The évidence was 
properly admitted. 

The judgment is affirmed. 



PHIIyADELPHIA & E. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. Jauuary 16, 1918.) 

No. 2253. 

1. Appeal akd Erboe "©=1010(1) — Review — Finding. 

A flncUng of faet by the court sittlii}? wlthout a jury Is, llke a verdict, 
conclu.sive on an ap^tlhite court, If supported by compétent évidence. 

2. Cakbiebs <©=337 — Carkiaoe of Live Stock — Twenty-Eight Houk Law — 

ViOLATIOXS. 

Under the Twenty-Eight Hour Law (Act June 29, 1906, c. 3594, 34 
Stat. 607 [Comp. St. 1016, §§ 8651-8654]), a railroad company which, 
knowing that its lines were eougested and delays were imminent, took a 
chance wheu the niargiu of safety was suiall, in atteniptiug to trans- 
port shipments of cattle through to their destination witliout un- 
loadlng and feeding, must, the animais having beçn conflned wlthout 
rest, food, or water beyond the prescribed time before they reached the 
destination, be doemed to hâve knowingly and wUlfully vlolated the 
act, and so was liable for the penalty. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvariia ; Oliver B. Dickinson, Judge. 

Action by the United States against the Philadelphia & Reading 
Railway Company for penalty for confinement of cattle in violation 
of the Twenty-Eight Hour Lav^^. There was a judgment for the 
United States (238 Fed. 428), and défendant brings error. Affirmed. 

Wm. Clarke Mason, of Philadelphia, Pa., for plaintiff in error. 

Robert J. Sterrett, Asst. U. S. Atty,, of Philadelphia, Pa. 

Bei'ore BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. Four suits, originally distinct, for 
violation of the Twenty-Eight Hour Law, were Consolidated by agree- 
ment, and were submitted to the District Court without a jury. . Three 
of the government's charges were sustained (238 Fed. 428), and are 
now before us on this writ ; the fourth charge was dismissed, and will 
be disposed of in a separate opinion to be filed herewith. See 247 Fed. 
469. AU the facts were undisputed, and the only point involved in 
the case now being considered is whether the District Court had com- 
pétent évidence before it to support its finding that the railway's viola- 
tion of the statute was knowing and willful. 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1] Such a finding is one of fact, and, like the verdict of a jury, 
binds a court of appeal, if it be supported by compétent évidence. 
Nashville Ry. v. Barnum (C. C. A. 2) 212 Fed. 638, 129 C. C. A. 
170; United States v. Fidelity Co., 236 U. S. 512, 35 Sup. Ct. 298, 
59 Iv. Ed. 696. What, then, are the f acts f ound by the court below ? 
First, the following gênerai findings, which are applicable to each of 
the three charges, viz. : That the statutory period expired while the 
animais were in the railway's possession and control ; that the animais 
had neither rest, water, nor f ood during this period ; that the railway's 
default was not excused by storm or other accidentai or unavoidable 
cause, that could not hâve been anticipated or avoided by due diligence 
and foresight; and that the railway's default was knowing and will- 
ful. In the case of each shipment the period was 36 hours, but in other 
détails the charges differ : 

[2] No. 1, The animais were confined 30 minutes beyond the period. 
They left Pittsburgh at 11:50 a. m. on April 5, 1916, consigned to 
Philadelphia, and were received by the railway at Harrisburg (or 
Rutherford Yard, 3 miles further on) at 4:32 a. m. on April 6. This 
left 19 hours 18 minutes to complète the journey, but a delay of 4 
hours 23 minutes occurred at Rutherford, leaving 14 hours 45 minutes 
for the run, which was the normal or average time. Rutherford was a 
feeding point, but the animais were not unloaded. They left Ruther- 
ford at 8:55 a. m. and reached Reading at 1:47 p. m. (4 hours 52 
minutes), leaving 9 hours 53 minutes to reach Philadelphia. A further 
delay of 52 minutes occurred in Reading, reducing the margin to 9 
hours 1 minute. Reading was also a feeding point, but no unloading 
took place. The normal running time to Philadelphia was 5 hours 40 
minutes, so that, when the animais left Reading at 2 :39 p. m. on April 
6, there was an apparent leeway of about 3 hours 20 minutes before 
the 36 hours would expire. But there were delays on the road, and the 
animais were not unloaded until 12 :20 a. m. on April 7, a half hour 
beyond the limit. 

No. 2. The aniinals were confined 1 hour 20 minutes beyond tte 
period. They left Butïalo at 6 p. m. on April 10, 1916, consigned to 
Philadelphia, and were received by the Railway at South Bethlehem 
at 10 p. m. on April 11. This left 8 hours to complète the journey, 
but at this point there was a delay of 2 hours 13 minutes, reducing 
the margin to 5 hours 47 minutes. South Bethlehem was a feeding 
point, but the animais were not unloaded. The normal time to Phila- 
delphia was 6 hours 38 minutes, so that, when the shipment left South 
Bethlehem at 12:13 a. m. on April 12, it had 51 minutes less than the 
average time to reach its destination. It was still further delayed on the 
road, and the animais were not unloaded until 7 :20 a. m., 1 hour 20 
minutes beyond the limit. 

No. 3. The animais were confined 50 minutes beyond the period. 
They left Bufïalo at 5 p. m. on April U, 1916, and were received by 
the railway at South Bethlehem at 7 p. m. on April 12. This left 10 
hours to complète the journey, but at this point there was a delay of 
2 hours 48 minutes, thus reducing the margin to 7 hours 12 minutes. 
South Bethlehem was a feeding point, but the animais were not un- 
loaded. The average running time to Philadelphia is 6 hours 38 min- 
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utes, so that, when the shipment left South Bethlehem at 9 :48 on April 
12, the railway had an apparent margin of only 44 minutes. But a de- 
lay occurred at Tabor Junction, 21/2 miles from the point of destina- 
tion. Hère the engine was detached and sent to move other cars (not a 
part of its own train) to a yard at Erie avenue. If conditions had been 
normal, the engine could hâve donc this work, and could also hâve 
moved the animais to their destination, just within the statutory period. 
The yard was congested, however, the engine was delayed beyond the 
normal time for doing this extra work, and as a resuit the animais did 
not reach their destination until 5 :50 a. m. on April 13, 50 minutes be- 
yond the period. The Erie avenue yard had been congested for about 
two years, and of this fact the railway had fui! knowledge. 

The only défense is that the violation of the act was not "willful," 
and the railway's only argument in this court is that the government 
offered no évidence to support a proper inference of such violation. 
In addition to the facts alread" set forth, the parties agreed that since 
before December, 1915, congestion had been gênerai on ail the rail- 
roads in the country, including the road of the Reading, and that such 
condition had been well known to the défendant. The delay in No. 1 
was caused by this condition, and in No. 2 it was caused in part by this 
condition, and in part by the fact that the train carrying the animais 
was a local freight, and was obliged to switch out cars at several 
points along its route. The delay in No. 3 has already been explained. 

The railway contends that its conceded knowledge of gênerai condi- 
tions was not sufficient, but should hâve been supplemented by further 
évidence to the effect that before each shipment was sent out the rail- 
way knew specifically of conditions that would either certainly or 
probably delay that particular shipment, and contends, further, that the 
government offered no such évidence, and therefore that the court was 
not justified in drawing the inference of willful violation. We are 
unable to sustain this position. The gênerai congestion affected the 
defendant's road, and, although no one could forecast precisely what 
kind of a situation might confront a particular train as it pursued its 
course, the railway's officiais must hâve known that some difficulties, 
many of them unexpected, were continually arising, and that trans- 
portation was beset with hindrances and delays. We assume that the 
railway did its best to overcome every definite obstacle it could hear 
of in the path of each train now in question, but it could not foresee 
every contingency that was likely to arise. It did know, however, that 
serious congestion existed and was likely to cause unexpected delays, 
and this was a fact of which we think it was bovmd to take notice, and 
for which it was bound to make allowance. In every instance the risk 
of violating the law could hâve been avoided by feeding the animais 
before they started on the final stage of their journey, and if the rail- 
way, knowing that delays were likely to happen, chose to' take the risk 
of getting the shipment through on time, we see no reason for relieving 
it from the conséquences of f allure. In our opinion there was évidence 
to support the finding of the District Court ; the railway, with knowl- 
edge of the risk, encountered it deliberately, and this satisfies the re- 
quirements of the statute. 

The judgment is affirmed. 
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IJNITED STATKS v. PHILADBLrHIA & E. RY. CO. 

(Circuit Court of Appeals, Third Circuit. January 16, 1918.) 

No. 2259. 

Oaekikes "S^ST — Transportation of Live Stock — Twenty-Eight Houe Law 

ViOLATIONa. 

The Twenty-Kight Hour I.aw (Aet June 29, 1906, c. 3594, 34 Stat. 607 
[Comp. St. 1916, §§ 86.51-86541), prohlblting carriers from coafining live 
stock for more than 28 consécutive hours wltliout rest, food, and water, 
but allowlng the time to be extended by the shipper to 36 hours, déclares 
that, in estlmatiiig the coufinement, the tinie consumed in loading and 
tmloading shall uot be consldered, but the time during whlch the 
animais hâve been confmed wlthout rest, food, or water on Connecting 
roads shall be included ; it being the intent of the act to prohibit their 
continuons confinement beyond 28 hours, save in the contingencies pro- 
vided. A rallroad company, knowing that the normal time for the trans- 
portation to the point of destination was slightly more than the time 
during whlch a shipment of live stock could lawfuUy be conflned in cars 
■without food, water, or rest. eleeted to attempt to transport the stock to 
the point of destination, instead of unloading them for food, etc. The 
shipment arrived at the consignee's siding within time, and three of the 
cars were placed thereon and unloaded ; but, the siding f acilities being 
insufflcient to accommodate the other two cars, they were not unloaded 
until 21^ hours later, the engine of the train meanwhile having departed 
on other business. Hgî4 that, notwithstanding the failure of the rall- 
road Company to deliver two of the cars was in part due to the re- 
stricted terminal facilities of the consignée, nevertheloss, as the rallroad 
Company took a chance in continuing the confinement of the stock, know- 
ing that the margin of safety was very slight, and as the cars could not 
be unloaded until placed upon the siding, the company mvist, as to the 
two cars, the unloading of which was delayed, be deemed to hâve know- 
ingly and willfuUy conflned the stock beyond the time allowed. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Jiulge. 

Action by the United States against the Philadelphia & Reading 
Railway Company for violation of the Twenty-Eight Hour Law. 
There was a judgment for défendant, and the United States brings er- 
ror. Reversed, with instructions. 

See, also, 238 Fed. 428. 

Robert J. Sterrett, of Philadelphia, Pa., for the United States. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOIXEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This case involves two cars of live 
stock, and was heard and decided by the District Court at the same 
time as the three cases we hâve just disposed of on the railway's writ 
of error. 247 Fed. 466. 

The undisputed facts show that the shipment included five cars, 
three of which were placed on the consignee's siding at 6 :20 a. m., 
February 16, 1916, so nearly within the 36 hours permitted by the 
statute that the government claimed no penalty in respect of thèse. 

®=3Foi otlier cases see same toplc & KEY-NUMBBR in ail Key-Nutnbered Digests & Indexes 



470 247 FEDBEAL REPORTER 

The platform could only accommodate three cars, and the other two, 
while remaining coupled, were not placed where the stock could be un- 
loaded. The engine left the five cars and went away to do work in a 
yard at some distance, but returned and moved the unloaded cars to 
the platform at 8 :50 a. m., 2% hours beyond the period. The engine's 
delay in retuming was caused by the congested condition of the yard,, 
and the railroad had previous knowledge of this condition. 

In his supplemental opinion (not reported) the District Judge held 
that the railway had discharged its full duty when the fîve cars were 
put upon the consignee's siding, and of course he had no occasion to 
consider whether a "knowing and willful" violation of the act had been 
committed. He directed judgment in favor of the company, giving 
the following reasons : 

"The cars * * * arrived at their destination In tlme, or so near it, that 
the United States disclalmed the thought of asking an Imposition of the 
penalty for the niere excess. The fallure to unload was due to the faet 
that the unloading facllltles at the terminal siding of the consignée were in- 
sufficlent. The train which had arrived was made up of tive cars, for ail of 
whieh there was not room at the unloading chute. So many as the siding 
would accommodate were put upon It and the cars unloaded. For thèse cars 
the United States asks no Imposition of the penalty. It aslvs, however, that 
a distinction be made between the cars for whIch there was room and those 
for whieh there was not. The act of Congress Is confined to cattle in transitu, 
and does not apply after the joumey is at an end. To hold otherwise 
would be to make the carrier responsible for the terminal facillties of the 
consignée, or the abillty of the consignée to handle the cattle after they 
had arrived. The contract and duty of the carrier were alike fulflUed when 
it brought the cars to the place of destination ready to be placed on the 
siding as soon as the consignée made room for them. If they were to go upon 
a siding, and could be there placed, the carriage would not be complète 
untU they were so placed ; but it was the duty of the consignée to receive, 
and therefore to be prepared to receive, and the obligation of the carrier had 
been met when It had the cattle there ready to be turned over to the care of 
the owner. This will necessitate a fiuding that the défendant Is entitled to 
judgment for costs." 

We are unable to agrée with this conclusion. It is clear that the evil 
aimed at by the statute is the confinement of animais in excess of 28 
or 36 hours (except in specified contingencies) without unloading for 
rest, water, and food. In positive language Congress déclares that no 
railroad shall confine such animais for a longer period than 28 or 36 
hours, and goes on to say that in estimating such confinement the time 
consumed in loading and unloading shall not be considered, adding still 
f urther : 

"It being the Intent of this act to prohlblt their continuous confinement 
beyond the period of 28 [or 36] hours, except upon the contingencies herein- 
before cited." 

Words could hardly be plainer; Congress had especially in mind 
the effect of confinement on the animais, and fixed a period that must 
not be exceeded, save for specified reasons. Unless, therefore, a rail- 
road delivers the animais at a place where they can be unloaded — that is, . 
where their confinement can be brought to an end — it has failed to 
discharge the duty imposed by the act, and if such failure has been 
knowing and willful it becomes liable to the statutory penalty. 
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In the case before us we think ail the éléments of the offense are 
présent. The animais left Buffalo at 6 p. m. on February 14, consign- 
ée! to Philadelphia, and were received by the Reading Railway at South 
Bethlehem at 9:30 p. m. on February 15, having been 27V2 hours on 
the road. The time had been extended, however, and the railway still 
had SYo hours to complète the carriage. At Bethlehem there was a 
delay of 3 hours and 10 minutes, so that the movement was not re- 
sumed until 12 :40 a. m. on February 16. This left 5 hours and 20 
minutes for the run to Philadelphia and as the normal time between 
thèse tvvo points is 6 hours and 38 minutes it is clear that the railway 
took the chance of reaching Philadelphia in about 1 hour and 18 min- 
utes less than the average time. In part, the chance fell out in the rail- 
road's f avor ; for three of the cars were delivered and unloaded with- 
in, or practically within, 36 hours, and the animais in thèse cars were 
released from confinement. But the animais in the other cars were 
still confîned ; they could not be released until the cars could reach the 
platform, and to do this the engine must move them to the proper 
point. The cars had no facilities for food and water, and the platform 
might as well hâve been a mile away. Meanwhile the engine departed 
on other business, and when it returned and moved the cars to the 
proper place more than 38 hours had elapsed. 

It seems to us that thèse facts admit of but one conclusion. South 
Bethlehem was a feeding point, where the command of the act could 
hâve been complied with, and we think the railway may properly be 
said to bave violated the act knowingly and willfully when it sent the 
animais forward on the chance that they would complète the journey 
in less than the average running time. Certainly this conclusion would 
follow if the railway had been sure that the run could not be made 
within the statutory period, and we think the conclusion is also justi- 
fîed where the probabilities are against the company, as they were 
under the facts now presented, as stated herein and in the preceding 
case. No sufficient reason appears for taking such a chance. The 
animais could hâve been rested and fed at South Bethlehem, and ail 
danger of violating the statute would thus bave been avoided. As to 
three of the cars the railway was fortunate, but as to the other two 
the chance fell out against it, and it must accept the conséquence. We 
do not décide that the railway should bave unloaded the cars within 
the period ; our décision is that the cars should hâve been placed where 
they could hâve been unloaded. 

The judgment is reversed, with instructions to enter a judgment in 
favor of the government. 
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FEDEEAL MINING & SMELTING CO. V. ANDERSON. 

(Circuit Court of Appeals, Nlnth Circuit. January 7, 1918.) 

No. 3002. 

1. Mastek and Servant <&=5222(1) — Injubies to Servant — Fellow Servants 

— Negi.ig ence. 

Tlie rules of a miniiig conipany declared that each man should ascer- 
tain by carefui examination ttiat the partlcular place In which he was 
einployed was .safe, and tliat, if unsafe, measurcs sliould be taken to 
remove .such danger at once before proceeding wlth tlie work, and, if 
uecessary, the foreman or tlie sliift boss sliould be notifled. A miner, who 
operated a drill, on beginning lils work atteuipted to test the rock above 
his place of work wlth his drilling machine ; there being no bar to pry 
down the loose rock. The shift boss, who had charge of the opérations 
on that level, assured the miner that the place was ail right, and directed 
him to commence work. After about ten minutes work loose rock fell, 
injurlng him. Ucld that, as the very rule of the mlning conipany gave 
the shift boss or foreman the ultimate authority to détermine the safety 
of the worklng place, he was to that extent vice principal of the mining 
Company, and his négligence was that of the mining Company, even 
though he was a fellow servant of the miners, and hence the miner dld 
not assume the rlsk of Injury from fall of rock, being entitled to rely on 
the statement of the shift boss. 

2. Master and Servant <g=222(l) — Injuries to Servant — Assurance of 

Vice Principal. 

r.n such case the order and assurance of the shift boss, who was 
glven control of opérations on that level, were withln the authority 
implied in the rule of the mining conipany. 

In Error to the District Court of the United States for the Northern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action by Louis Andersen against the Fédéral Mining & Smelting 
Company. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

Featherstone & Fox, of Wallace, Idaho, for plaintiff in error. 
John P. Gray and McFarland & McFarland, ail of Cœur d'Alêne, 
Idaho, for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOEVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintiff in the court below was an 
experienced miner, who for a year had been operating a compressed 
air drill in the defendant's mine. He was drilling into the face of the 
rock in a stope in which he had been working two or three months, 
when loose rock fell from above his head and injured him. He testified 
that, before beginning to work on the day of the accident, he looked 
for a bar to bar down the loose rock, but that he could not fînd a bar ; 
that he attempted to test the rock with his machine drill, and that 
while doing so the shift boss came and asked him if he was not doing 
anything there, to which he replied that he was barring down the loose 
rock and could not find a bar; that the shift boss then said, "Never 
mind that; that is ail right," and told him to start to work and get 

GcaFor otliei cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & lûdexea 
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the holes drilled, adding that he had found that the place was ail right. 
The plaintiff testifîed that he obeyed the shift boss, and after drilling 
not more than ten minutes the rock fell. The plaintiff recovered a 
judgment in the court below. 

[1] The défendant assigns error to the déniai of its requested in- 
struction for a directed verdict in its favor, and it contends that the 
évidence showed no négligence on its part, but showed that the plain- 
tiff's injuries were the resuit of his own négligence and carelessness, 
and the obvions risk of his employment, which risk was assumed by 
him. The plaintiff's testimony, the purport of which is above set forth, 
is sufificient to establish the defendant's négligence, if, as was held by 
the court below, the assurance of the shift boss that the place in which 
the plaintiff was working had been found safe is to be deemed the as- 
surance of the défendant itself . The défendant contends that the shift 
boss was but the fellow servant of the plaintiff. The shift boss had 
charge of the mining opérations upon the sixteenth and eighteenth 
levels of the mine, comprising 22 floors, and had supervision of the 
work of from 35 to 40 men. He did no manual labor, but his entire 
time was given to directing and superintending the work of others, and 
ordinarily he was able to visit each place where the work was going on 
at least twice during each shift. He had the authority to direct the 
plaintiff to go to work upon the wall, and he informed the plaintiff, 
in substance, that he had inspeçted the rock, and that the place was 
safe. There is no évidence that he had not the authority to make the 
inspection and give the assurance of safety. 

The défendant relies upon a rule of the mine which it says imposed 
upon the plaintiff and ail workmen in the mine the duty of careful ex- 
amination of the particular place in which they were employed, to 
see that it was safe, and that by that rule authority to make such in- 
spection was taken from the shift boss. The rule provides : 

"Each man niust ascertain by careful examlnatlon thereof that the par- 
ticular place lu which lie is employed is safe. If found to be in an unsafe 
condition from any cause whatever, measures must be taken to remove sucli 
danger at once, and before proceedlng to work, and, if necessary, the forc- 
man or shift boss must be notified." 

That rule by express terms vested the shift boss with gênerai super- 
visory authority in the matter of making the working place safe, and 
the évidence shows that the plaintiff complied with the rule. He at 
first, as the rule required him, attempted tô make his working place 
safe. At that point the shift boss intervened, and told him that ex- 
amination had been made, and that the place was safe, and he peremp- 
torily ordered the plaintiff to proceed to work. In so doing, the shift 
boss exercised authority which is found in the language of the rule, 
and, ahhough the évidence leaves it doubtful whether the shift boss 
was a felIow servant with the plaintiff, the question whether or not 
he was such fellow servant is not necessarily involved hère, for by 
the language of the rule the défendant gave the shift boss the ultimate 
authority to détermine the question of the safety of the working place, 
and made him its vice principal for that purpose, and that authority 
the shift boss exercised by telling the plaintiff that the place had been 
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inspected and was safe. Thereby he relieved the plaintiff of the duty 
of making further inspection. 

A foreman may be a fellow servant when engaged in accomplishing 
the common object of the laborers ; but he is a vice principal when 
performing, or aiding to perform the duties which by law devolve up- 
on the master. If the act which he perforais is one which pertains 
to the duty which the master owes to the servant, the master is re- 
sponsible for its performance, irrespective of the rank of the servant 
to whom it is intrusted. AJaska Pacific S. S. Co. v. Egan, 202 Fed. 
867, 121 C. C. A. 225 ; Bunker Hill & Sullivan Min. & C. Co. v. Jones, 
130 Fed. 813, 65 C. C. A. 363 ; Mast v. Kern, 34 Or. 247, 54 Pac. 950, 
75 Am. St. Rep. 580; Crispin v. Babbitt, 81 N. Y. 516, 37 Am. Rep. 
521 ; Perras v. Booth & Co., 82 Minn. 191, 84 N. W. 739, 85 N. W. 
179; Knutter v. N. Y. & N. J. Téléphone Co., 67 N. J. Law, 646, 52 
Atl. 565, 58 I,. R. A. 808 ; Ashcraft v. Locomotive Works, 148 lowa, 
420, 126 N. W. 1111. In Northern Pacific Railroad Co. v. Peterson, 
162 U. S. 346, 353, 16 Sup. Ct. 843, 845 (40 L. Ed. 994) the court, 
after referring tô the duty of the master to provide the servant with 
a reasonably safe place to work, and safe tools and appliances, saidi 

"If, instead of personally performlna; thèse oblljïatlons, the master engages- 
another to do them for him, he is liable for the iiegleet of that other. which,. 
in sueh case, is not the negleet of a fellow servant, no matter wliat his posi- 
tion as to other niatters, but is the negleet of the master to do those thlngs- 
which it is the duty of the master to perform as such." 

[2] We find no merit in the contention that the order and assur- 
ance of the shift boss were made in contravention of the defendant's 
rule. On the contrary, we think it is clear that the action of the shift 
boss was within the authority contemplated by the défendant when it 
promulgated the rule. 

The judgment is afiîrmed. 



DELAWARE, T.. & W. R. CO. v. BALTRUSIIITIS et al. 

(Circuit Court of Appeals, Tliird Circuit. December 14, 1917.) 

No. 2284. 

Bailroads <g=400(2) — Injtjry to Child on Tback — Trespasser — Wiien Ques- 
tion OF Fact. 

Défendant owned a short line of railroad lu a clty, conslsting of five 
tracks ; the two outer tracks beiug used for moving trains and tlie others 
for the storage of cars, soine awaiting rei)airs, and some, further move- 
ment. The crippled cars sometimes reniained there for several months. 
On one side of the tracks, on about the same ievel and not separated from 
them, was an open iîeld, which for many years, without objection from 
défendant, had been used as a playground at ail tiraes of tlie year by chil- 
dren, who also played on and between the tracks, and were often on and 
aroiuid the standing cars. A moving freight train of 50 or 60 cars 
stopped on the nearest track, where it stood for some lialf an hour; 
the engine not being in sight. Plaintiff, a boy 11 years old, with com- 
panlons, was playing a game beside tlie tracks, using in the play a pièce 
of wood which they lost. Pliùntlflf finally saw it under the standing train 

®=sFor other cases see same toplc & KBY-NUMBEF. in ail Key-Numbered Digests & Indexes 
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and cropt in at'ter it, when the train started without warnlng, rimning 
over liim and eutting ofC hls arni. Tliere was no évidence tliat défendant 
had actual knowledge of his présence. Held, that the occupancy of the 
traek by tlie train was so like the previous occupancy of the other tracks 
by standing cars that plaintift' could not be said as matter of law to 
bave been a trespasser, to whom defcMidant owed no duty of notice, but 
that sucli qnestion was propei'ly left to the jury. 

Tn Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witnier, Judge. 

Action at law by John Baltrushitis and another against the Dela- 
ware, Lacl<awanna & Western Railroad Company. Judgment for 
plaintiiïs, and défendant brings error. Affirmed. 

Warren, Knapp, O'Malley & Hill, D. R. Reese, J. H. OHver, and H. 
A. Knapp, ail of Scranton, Pa., for plaintiff in error. 

R. h. & Léon Levy and Clarence Balentine, ail of Scranton, Fa., for 
défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPFIERSON, Circuit Judge. This action is by a minor son and 
his mother (the father being dead) to recover damages for the loss of 
the boy's right arm. He was 11 years old at the time, and was in- 
jured by the unannounced starting of a freight train. 

The company owns and opérâtes a short line in the city of Scranton, 
called the Keyser Valley Branch, running from Cayuga Junction to 
Hampton Yard. Adjoining this line on the left, and close to the plain- 
tiflfs' house on Clearfield street, was an open fîeld or common, several 
acres in extent, which had for years been much used by boys and girls 
as a playground, both in summer and in winter, especially on Sundays 
and holidays. Immediately alongside the common ran the five tracks 
of the branch; the first and the fifth tracks being used for live, or 
regular, traffic, and the second, third, and f ourth tracks being used for 
the storage of cars, some of them empty and awaiting repairs, and 
some of them loaded and awaiting further movement. The crippled 
cars sometimes stood for several months. There was no barrier be- 
tween the tracks and the field, and the rails were nearly level with the 
ground. While playing upon or near the common, the children were 
often on or about ail the tracks, and also on or about the standing cars. 
In the summer, baseball and other games were played, and thèse sports 
often led the players upon the tracks and on and over the cars. On 
the right of the tracks there were swimming holes, and to reach thèse 
the boys continually crossed and recrossed the rails. Close to the first 
track were several trees, and swings were suspended from thèse, upon 
which the children swung f orward and backward over the company's 
ground. In winter there was much coasting, the grade sloping toward 
the tracks, and the sleds often ran up to and upon the right of way. 
A small pond immediately adjoining the tracks on the left was much 
used for skating, and indeed skating and sliding were practiced even 
between the rails themselves. There was no dispute about the use 
of the field and of the right of way as a playground, or about the fact 
that the company had known of such use for years and had made no 
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objection thereto. On the afternoon of Sunday, Janiiary 12, 1913, a 
freight train, 50 or 60 cars long, was running on the first or left-hand 
track toward Hampton Yard, and was brought to a stop opposite the 
common. The locomotive was not in sight, and the train may hâve re- 
mained at rest for half an hour. The boy and two companions had 
been playing at a game known as "nips," and they had lost a pièce of 
wood, an essential implement of the game. His companions went 
away, but he continued the search, and finally saw the pièce under the 
standing train. He crept under to recover it, and while he was on the 
track the train started, without bell, whistle, or other signal, and ran 
over him, doing the injury complained of . There was no évidence that 
the Company had actual knowledge of his présence, and the jury 
(foUowing instructions that are not complained of) has determined that 
he was not guilty of contributory négligence. 

The foregoing statement sets forth, not only the undisputed facts, 
but also the facts that were disputed, but hâve been found by the jury 
in favor of the plaintiffs. The only question presented upon this writ 
is whether the défendant was entitled to binding instructions; the 
argument being made that, as the company had resumed the occupancy 
of the track by running a live train thereon, its right of occupancy was 
exclusive, so that the boy must be regarded as a trespasser, to whom 
the company owed no duty, because it had no actual knowledge of his 
présence. It is conceded that, under the décision in O'IyCary v. Rail- 
road, 248 Pa. 4, 93 Atl. 771, the company would hâve been liable if the 
boy had been struck by the engine as it approached the playground 
without giving proper signais of the company's intention to résume the 
actual and exclusive occupancy of the track. That case, however, is 
said to be inapplicable, because the injury hère took place after the 
company had actually resumed its exclusive occupancy and had placed 
a live train upon the rails, thus revoking its permission to use the track 
as a playground, and the décision in Zenzil v. Railroad, 257 Pa. 473, 
101 Atl. 809, is relied on to support the distinction. We cannot agrée 
with this contention. In our opinion the occupancy of the track now in 
question was so like the previous occupancy of the other tracks that 
the situation had not been materially changed ; the only différence was 
that, instead of three tracks being used for standing cars, four tracks 
were now occupied, and this can hardly be regarded as unmistakable 
notice that one set of cars belonged to a live train, while the other cars 
were merely in storage. The company had permitted the use of ail 
its tracks as a playground, whether the tracks were empty or were 
occupied by standing cars, and we think it would be going too far to 
hold that the trial judge was bound to décide as a matter of law that 
(without more) the présence of the standing train on track No. 1 was 
conclusive notice that the train was alive and might be moved at any 
moment. At the best, the jury was the proper tribunal to détermine 
whether under ail the circumstances the company failed to exercise 
reasonable care in operating the train for the purpose of avoiding in- 
jury to those who might be continuing the permissive use of the tracks. 
This question was submitted and was decided against the company. 

We find no error in the record, and the judgment is therefore af- 
firmed. 
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H. F. DANGBERG LAND & IJVE STOCK CO. v. DAY et al, 

(Circuit Court of Appeals, Ninth Circuit. January 7, 1918.) 

Ko. 3005. 

1. Appeal and Errob ©=5209(1)— Peesentation of Geoxjmds or Review in 

Court Below — Necessity. 

Where, at the close of the testimony in au action tried to the court, 
plaint! ff matle no rerjuest for a flnding in its favor on the issues, and by 
no motion or request présentée tlie question of law whetlier tliere was 
siibstantial évidence to sustain findings for défendant, the sufficiency of 
the évidence cannot be reviewed on appeal. 

2. Payme.n^t (g=»89(5) — Evidence — Admissibilitt. 

The manager of a corporation whose stock was owned l>y plaintitE con- 
tracted to purchase cattle, tlie contract belng placed in escrow. The con- 
tract was assigned to plaintiff, and, on discovery of a différence between 
an alleged carbon copy thereof delivered by the manager and the original 
contract, plaintifC repudlated the contract and sued to recover the pay- 
ments. The court found that the contract placed in escrow was the one 
which the parties made. Held, that testimony of one of the officers of 
the purchasing company that the manager told him the carbon copy was 
a copy of the original contract was inadmissible; tliere belng no issue of 
ratification, and such statement not havlng beeu made in the présence of 
défendants. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Action by the H. F. Dangberg Land & Live Stock Company against 
H. C. Day and S. A. Foster, copartners doing business under the firm 
name and style of Day & Foster. There was a judgment for défend- 
ants, and plaintifï brings error. Affirmed. 

Wm. M. Sims, of San Francisco, Cal., Olin Wellborn, Jr., and Madi- 
son Marine, both of Los Angeles, Cal., for plaintiff in error. 

Wm. J. Hunsaker, E. W. Britt, Le Roy M. Edwards, and Joseph L. 
Lewinsohn, ail of Los Angeles, Cal, and J. H. Merriam, of Pasadena, 
Cal., for défendant in error Day. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. [1] The plaintifï in error brought an 
action against the défendants in error to recover $20,000, the first 
payment on a contract for the sale of land, cattle, horses, and millsites 
situate in the states of Arizona and New Mexico. The contract was 
entered into in Arizona on March 25, 1913, but the delivery of the 
property was not to be made until June of that year. The contract 
was made by one Dodson, as manager of the Highland Cattle Company, 
a Nevada corporation, the assignor of the plaintiff in error. It was 
placed in escrow with a bank at Duncan, Ariz. The whole contract 
price was $250,000. The capital stock of the purchasing company was 
held by Dangberg, Humphrey, and Dodson. Dangberg was the secre- 
tary. Dodson delivered to Dangberg and Humphrey what purported 

©ssPor other cases see same topic & KEY-NUMBER in ail Key-N"umbered Digests ii Indexes 
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to be a carton copy of the contract. This copy, according to the testî- 
mony of Humphrey and Dangberg, differed from the original in es- 
crow, in that it provided for a guaranty of the delivery of 9,000 head 
of cattle, while the original contract provided for no spécifie number 
of cattle. On the discovery that there were only about 7,000 head of 
cattle to be delivered under the contract, the purchaser declined to go 
further with the contract, and its assignée brought this action to re- 
cover the payment that had been made. A jury trial was waived, and 
the court below made spécial fîndings of fact in favor of the défendants 
on the material issues of the case. One of the fîndings was that on 
or about March 25, 1913, the Highland Cattle Company, through its 
duly authorized agent, entered into a contract with the défendants in 
error, which was the written contract which had been deposited in es- 
crow, and that no other contract was made. At the close of the testi- 
mony there was no request by the plaintiff in error for a finding in its 
favor on the issues, and by no motion or request did it présent to the 
trial court the question of law whether there was substantial évidence 
to sustain fîndings for the défendant. The suflîciency of the évidence 
to support the fîndings, therefore, is not open to review in this court. 
Dunsmuir v. Scott, 217 Fed. 200, 133 C. C. A. 194; Pennsylvania 
Casualty Co. v. Whiteway, 210 Fed. 782, 127 C. C. A. 332; Wear v. 
Impérial Window Glass Co., 224 Fed. 60, 139 C. C. A. 622 ; Maryland 
Casualty Co. v. Orchard Land & Timber Co., 240 Fed. 364, 153 C. C. 
A. 290. 

[2] There remains only the question whether there was error in the 
admission or exclusion of testimony. The plaintifï in error contends 
that as one of the principal issues in the case is whether or not the 
Highland Cattle Company ratified the contract which was signed by 
Dodson, it was error to sustain the defendant's motion to strike out 
the testimony of one of the ofîîcers of the purchasing company that 
Dodson told him that the carbon copy was a copy of the original con- 
tract. It is too plain to require discussion that évidence of the state- 
ment made by Dodson to his associâtes in the Highland Cattle Com- 
pany, not in the présence of the défendants in error or either of them, 
was incompétent. No issue of ratification was involved in the case. 
The court having found that the contract which was placed in escrow 
was in fact the contract which the parties made, the case could présent 
no question of ratification. 

The judgment is afHrmed. 



LEB et al. V. LEVISON et al. 

(Circuit Court of Appeals, Nlnth Circuit. January 7, 1918.) 

No. 3033. 

1. Limitation of Actions «©=3130(12) — Kunninq of Statute — ExcEPîiONa 

Code Clv. Proc. Cal. § 35.'5, providing that, If an action Is commenced 
withln the time prescrlbed therefor and a judgment thereln for plaintiff 
be reversed on appeal, the plaintiff may commence a new action wlthiu 
one year after resersal, does not warrant a plaintiff, who was nonsulted 

^ssFoi otlier cases see sanie topic & KEY-NUMBBR in ail Key-Numbered Dlse-sts & Indexe» 
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In an action In the Californla state court, wliich judgment was affirmed 
on appeal, in tliereafter comraencing a new action within oue year ; the 
period of limitations meanwliile having elapsed. 
2. Limitation of Actions ©=73(9) — Eunning of Statute — Disability. 

Code Civ. Proc. Cal. § 352, déclares tliat if a jierson entitled to bring 
an action be a niarried woman, and her liusband be a necessary party 
wlth her in commencing such action, tlie time of such disability is not a 
part of the time limited for commencement of the action ; while section 
370 déclares that, wben a marrled wonmn is a party, her husband must be 
joined wlth her, except when the action concerns her separate property or 
her right to homestead property, A married woman, alleging damages 
growing out of a mallcious prosecution by défendants, instltuted in the 
California state court an action against défendants ; her husband being 
a party. Held that, the husband having been .ioiiied in that action as a 
party, and the action having been terminated by nonsult, the married 
woman could not, after the running of the period of limitations, begin a 
new action, lier husband joining as party plaintlff, on the theory that 
limitations had been toUed by reason of her coverture. 

In Error to the District Court of the United States, for the Second 
Division of the Northern District of California; Frank H. Rudkin, 
Judge. 

Action by Emma C. Lee and H. Lee, her husband, against Alexander 
Levison and others. There was a judgment for défendants, and plain- 
tifïs bring error. Affirmed. 

Thomas R. Shepard, of Seattle, Wash., for plaintiffs in error. 

Heller, Powers & Ehrman, of San Francisco, Cal., for défendant in 
error National Surety Co. 

M. H. Wascerwitz, of San Francisco, Cal., for défendants ia error 
Levison. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. [1] This was an action brought in the court 
below to recover damages alleged to bave been sustained by the plain- 
tiff Emma C. Lee, growing out of her alleged malicious prosecution by 
the défendants thereto. Among the défenses interposed by the de- 
fendants was that of the statute of limitations of the state of Califor- 
nia, which confessedly was a complète défense, unless it was suspended 
by the pendency of a former action between the same parties for the 
same cause, by virtue of this provision of the state statute: 

"If an action Is comrnenced wlthin tlie time prescribed therefor, and a 
judgment therein for the plaintiff be reversed on appeal, the plaintlff » * * 
may conuuence a new action withln one year after the reversai." Section 
355, Code Civ. Proc. Cal. 

The wrong complained of in each of the actions was committed July 
21 and July 29, 1909. Within a few months thereafter the former 
action was comrnenced by the plaintiffs in the présent case in one of 
the superior courts of the state of California, where it was tried, and 
which trial resulted on October 9, 1911, in a judgment of nonsuit. 
From that judgment the plaintiffs appealed to the Suprême Court of 
the state, where on July 26, 1916, the judgment was affirmed. Within 
one year thereafter this new action by the same plaintiffs against the 

^3»Foi othei cases see same topic & KEY-NUMBEK in ail Key-Numbered Diaests & Indexes 
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same défendants for the same cause was commenced in the court be- 
low. 

If the judgment in the former action had been for the plaintifïs, and 
had been reversed on the appeal therefrom, the présent action would 
hâve been authorized by section 355 of the Code of Civil Procédure 
above quoted, and, having been commenced within one year after July 
26, 1916, would hâve been brought in time; but as the judgment in 
the former action was against the plaintiffs, and was affirmed on ap- 
peal, it is, we think, perfectly clear that the présent action was not au- 
thorized by the provision contained in section 355, without which it is 
not pretended that it bas atty basis. It need hardly be said that the 
court has no power to legislate, nor that décisions based upon dissimi- 
lar statutory provisions do not apply to a case such as this, where the 
statute is too plain to require construction. 

[2] The further contention on the part of the plaintiffs in error that 
by virtue of sections 352 and 370 of the California Code of Civil Pro- 
cédure the présent action is saved from the law of the statute of limi- 
tations, we think equally without merit. The first of those sections 
provides that : 

"If a person entltled to bring an action * * » be, at the time tlie 
cause of action acerued, either: 
ii-|^_ « * « 

"4. A married woman, and her husband be a necessary party wltli her in 
commencing such action, 

"The time of such disabllity is not a part of the time limited for the com- 
mencement of the action." 

And the other of the sections ref erred to provides that : 

"When a married woman Is a party, her husband must be joined witli 
her, except: 

"1. When the action concerns her separate property, * * « or her right 
or claim to the homestead property, she may sue alone. * * * " 

If it be conceded that the disability contended for ever existed in 
this case, it was clearly removed by the joining in both of the actions 
of the husband of the plaintiff in error Emma C. Lee. 

The judgment is afFirmed. 



COOPER GROCERY CO. v. PBNLAND. 

In re CHRISTIAN BROS. 

(Circuit Court of Appeals, Fifth Circuit. December 6, 1917. Rehearing 
Denied January 24, 1918.) 

JNo. 3074, 

1. rKAtIDULE>'T CONVETANCES <S=alÔ4(4) — WlTHHOLDING MORTGAGE FROM REC- 
OKD. 

Though under Rev. St. Tex. 1911, art. 6824, relative to the recording of 
deeds and mortgages, the failure to record a mortgage would not affect 
its valldity, and though under niost clrcumstances a mortgage to secure 
a valld debt eannot be held fraudulent, a mortgage given wlth the under- 
standing that it would not be recorded lest other creditors take action, 

®s»For other cases see same toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 



COOPEE GROCRKY OO. V. PENLAND 481 

and In ordor that the eontracting of new délits miglit not be Interfered 
witli, iiiight be set aside as in fraud of creditors. 
2. Baxkiujptcy <®=3l85 — Fraudulent Transfebs — Rights of Trustée. 

Liider Bankruptcy Act July 1, 1898, e. 541, § 70e, 30 Stat. 565 (Comp. 
St. 1916, § 9054), provldiiiR that the trustée iiiay avoid any transfer by the 
bankrupt whleh any créditer might liave avoided, a mortgage fraudulent 
as to creditors. In that it was given witli the understanding that it 
would be wlthheld from record, so as not to affect the bankrupt's crédit, 
mlght be set aside at the suit of the trustée, and the four months period 
of limitation had no application. 

Appeal from the District Court of the United States for the West- 
ern District of Texas ; Duval West, Judge. 

In the matter of Christian Bros., bankrupts. From a jtidgment in 
favor of G. H. Penland, trustée, the Cooper Grocery Company appeals. 
Affirmed. 

W. L. Eason, of Waco, Tex., for appellant. 

J. D. Williamson and Sleeper, Boynton & Kendall, ail of Waco, 
Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

BATTS, Circuit Judge. The Cooper Grocery Company, having a 
valid debt of about $6,000 against Christian Bros., took from them a 
mortgage over which the contest arises. At the time the mortgagors, 
still active in business, were indebted nearly $40,000. Mortgagors be- 
coming bankrupts, mortgagee filed a claim for its debt and set up its 
mortgage. A contest was filed ; it being alleged that mortgagors, fear- 
ing the efïect upon their creditors and crédit, requested, at the time the 
mortgage was given, that it be not recorded; that the Grocery Com- 
pany acquiesced, and, as a resuit of the understanding, did not record 
the mortgage until about fîfteen months after its exécution, and about 
one month prior to the bankruptcy. 

[1, 2] The référée and the District Judge found that the under- 
standing, as alleged, existed, and that the instrument was not recorded 
on account thereof . It was held that the mortgage, executed with this 
understanding, under the circumstances developed, was to "hinder, 
delay, and defraud creditors." The issue of fact was determined by 
the trial judge upon adéquate évidence, and his conclusion as to the 
légal efïect is entirely warranted. While under most circumstances a 
mortgage to secure a valid debt cannot be held fraudulent, when it is 
given with the understanding that it will not be recorded lest other 
creditors take action, and in order that the eontracting of new debts 
may not be interfered with, the mortgage may be set aside. The mère 
failure to record the instrument would not aflfect its validity, though 
it might, as to persons protected by article 6824, R. C. S. of Texas, be 
ineffective. The mortgage in this case being affected by the légal fraud 
established, may be set aside at the suit of the trustée, under the au- 
thority conferred by section 70e of the Bankruptcy Act. The four 
months period of limitation has no application. 

The judgment is affirmed. 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexca 
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UNITED STATES T. FELMIAN. 
(Circuit Court of Appeals, Second Circuit December 11, 1917.) 

No. 65. 

1. Aliens <®=»54 — Immigeation — Admission Undek Bond. 

It is proper to take a bond conditioned that an alien contemporaneously 
admitted into tlie country sliall iiot witliin a tinie limited become a pub- 
lic ctiarge, and providing tliat tlie surety sliall at stipulated intervais 
make written reports as to the allen's résidence and occupation, and sucli 
a bond is a légal instrument. 

2. Evidence <©='71, 83(1) — Peesumptions. 

There is a presumptton of the delivery of properly addressed mail mat- 
ter deposited in the United States mails; and there is also a presumption 
that officiais of the immigration office wlU keep notices that they receive 
from the mail. 

3. Aliens <S=>54-^Bonds— Actions — Juey Question. 

In an action on a bond conditioned that an allen sliould not, withln a 
stipulated time after admission, become a public charge, and which re- 
quired the surety to make written reports at designated intervais to tlie 
immigration offlcer as to the alieu's résidence and occupation, vvhere the 
surety testified to mailing such reports and immigration officiais denied 
possession of the same, there are two confiicting presumptions, each based 
on officiai performance of duty, and henee the question whether the con- 
dition of the bond was broken is for the jury. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by the United States against Wolf Feldman. There was 
a judgment for défendant, and the United States brings error. Re- 
versed, and new trial ordered. 

The United States sued Feldman as the surety upon a bond conditioned that 
a certain alien, contemporaneously admitted into the country, should not, 
within a time limited in said bond, become a public charge, and that the sure- 
ty should "within 30 days prior to the expiration of six months and one year, 
respectively, from the date [of the bond], make written reports to the immi- 
gration ofîicer in charge of the port of New York, showing as to said alien (a) 
résidence and (b) occupation." The complaint charged that Feldman had not 
made either of the reports specified in the condition, and demanded judgment 
aecordingly. 

PlàintifC proved that no reports were upon the file of slmilar «documents in 
the office of said immigration offlcer, and also proved the course of business in 
respect of such documents. Défendant testified that he had procured other 
persons to write proper reports for him; that as to one report he supposed 
that the writer had mailed It, and the other he had liimself mailed, and knew 
that it was addressed "Oommissioiier Immigration, EUis Island, New York 
City." Thereupon the court directed a verdict for défendant. Such direction 
is assigned for error. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. (Thomas J. 
Cuff, Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the 
United States. 

Moe Shapiro, of New York City (Irwin J. Sikawitt, of New York 
City, of counsel), for défendant in erreur. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

<®saFor other cases see same topic & KEY-NXJMBER In ail Key-Numbered Digests & Indexes 
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HOUGH, Circuit Judge (after stating the facts as above). [1] The 
legality and propriety of the bond in suit was established by us in 
lUinois Surety Co. v. United States, 229 Fed. 533, 143 C. C. A. 601, 
an action upon an exactly similar document. 

[2,3] The testimony on behalf of the government raised a pre- 
sumption that no notice had been sent, for the officers and employés 
of the postal service are presumed to hâve done their duty and made 
dehvery of ail properly addressed mail matter intrusted to their care ; 
equally, also, are the officiais of the immigration service presumed tô 
hâve kept what they received. Defendant's testimony tended to 
show (as to at least one of the two required notices) that the same 
had been received, and for substantially the same reasons. Rosenthal 
V. Walker, 111 U. S. 193, 4 Sup. Ct. 382, 28 L. Ed. 395; Dimlop v. 
United States, 165 U. S. at 495, 17 Sup. Ct. 375, 41 L. Ed. 799, and 
cases cited. Thus a question for the jury was presented, peculiarly 
suitable for its décision, and it was error to direct a verdict for either 
party. 

Judgment reversed, and new trial ordered. 



In re ARMANN. 

In re JUDSON. 

(Circuit Court of Appeals, Second Circuit December 18, 1917.) 

No. 84. 

BANKBUPrcT ©=>461 — Appeal — Pétition to Revise — Time of Filino. 

Under rule 38, Second Circuit (150 Fed. liv, 79 C. O. A. liv), a pétition 
to revise an order in baukruptcy must be filed vvltliin 10 days after the 
order sought to be reviewed Is entered, and a pétition thereafter filed 
will be dismissed. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the bankruptcy of Charles Armann. Pétition by 
Lucius E. Judson, trustée, to revise an order confirming a report of 
the référée sustaining the claim of the holder of a chattel mortgage to 
the proceeds of the mortgaged property. Pétition to revise denied. 

Frank H. Reuman, of New York City, for petitioner. 
Herzfeld & Sweedler, of Brooklyn, for bankrupt. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. November 18, 1915, Armann, the alleged 
bankrupt, executed a chattel mortgage on three horses, some wagons 
and harness to secure a past-due indebtedness to one D'Alboro, payable 
on demand. D'Alboro instituted an action in the Municipal Court of 
the city of New York, Borough of Brooklyn, Sixth District, to 
foreclose the mortgage, in which action a judgment was entered in his 
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favor for $919.66 and costs. December Ist exécution issued, under 
which the city marshal seized the property. 

December 4th an involuntary pétition in bankruptcy was filed against 
Armann. Eo die one of the petitioning creditors filed a pétition in the 
District Court, asking for an order restraining the city marshal from 
selling, and D'Alboro and his attorneys from interfering with, the 
mortgaged property. December llth Judge Chatfield granted the 
prayer of the pétition, and directed that the property should be sold 
by auctioneers named by him and the proceeds held as a separate f und 
until the validity of the mortgage was determined. 

December 28th D'Alboro filed a pétition in the bankruptcy proceed- 
ing praying that the fund, after deducting the marshal's fées and the 
liveryman's charges be paid to him. February 7, 1916, the trustée 
filed an answer to the pétition, alleging that the mortgage was given 
within four months of the filing of the pétition in bankruptcy, for a 
past indebtedness, when the bankrupt was insolvent, to the knowledge 
of D'Alboro, who took the same with reasonable cause to believe that 
a préférence was intended. 

This issue was referred to the référée in charge as spécial master, 
who reported April 24, 1917, that D'Alboro had no reason to believe 
that Armann was insolvent, and recommended that the fund be paid 
to the petitioner. May 28th Judge Veeder confirmed the report. June 
18th the trustée filed this pétition to revise. 

As our rule 38 (150 Fed. liv, 79 C. C. A. liv) requires that a pétition 
to revise be filed within ten days after the order sought to be reviewed 
is entered, the pétition is dismissed. 



UNITED STATES v. MORENA. 

(Circuit Court of Appeals, Tliird Circuit. January 29, 1918.) 

No. 2219. 

Aliens <©=37114, New, vol. 7 Key-No. Séries— Natubalization — Cancella- 

TION OF CeKTIFICATE. 

As an alien, who made his déclaration of intention before the enactment 
of Naturalization Act June 29, 1906, c. 3592, 34 Stat. 596, was required 
to file his pétition for cltizenship within seven years after the date of 
that act, a certificate issued on a pétition filed more than seven years 
after such act, without renevving his déclaration, will be canceled on 
motion of the government. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Pétition by the United States against Antonio Morena. From a de- 
cree dismissing the pétition, the United States appealed, and certain 
questions were certified to the Suprême Court. Decree reversed, with 
directions, in conformity to the Suprême Court's answers to the certi- 
fied questions (245 U. S. , 38 Sup. Ct. 151, 62 L. Ed. ). 

E. Lowry Humes, U. S. Atty., and Benjamin M. Price, Asst. U. S. 
Atty., both of Pittsburgh, Pa. 

<g;:53For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judg-es. 

PER CURIAM. Antonio Morena declared his intention to become 
a citizen of the United States prior to the act of Congress entitled "An 
act to establish a Bureau of Immigration and Naturalization, and to 
provide a uniform rule for the naturalization of aliens throughout the 
United States," passed June 29, 1906 (chapter 3592, 34 Stat. 596), and 
was admitted to citizenship upon a pétition filed more than seven years 
after the act without renewing his déclaration. The United States 
moved the District Court to annul its order admitting Antonio Morena 
to citizenship and to cancel his certificate of naturalization. The mo- 
tion was denied and the United States took this appeal. 

In view of conflicting décisions in several jurisdictions upon the 
question hère in issue, and with the object of obtaining a ruling that 
would insure uniformity in the administration of the said act, this 
court certified several questions to the Suprême Court of the United 
States (Judicial Code [Act March 3, 1911, c. 231] § 239, 36 Stat. 1157 
[Comp. St. 1916, § 1216]), of which the one controlling the décision 
in this case is as foUows: 

"Is an alien who has made a déclaration of Intention before the act of 
1906 required to file his pétition for citizenship at a time not more than 
seven years after the date of the act?" 

The Suprême Court has answered this question in the affirmative. 
245 U. S. 392. 38 Sup. Ct. 151, 62 L. Ed. . The decree of the Dis- 
trict Court, dismissing the pétition of the United States, is therefore 
reversed, with the direction that the order admitting Antonio Morenn 
to citizenship be vacated, and tlie certificate of citizenship granti 
thereupon be canceled. 



CHARLES GREBN CO. et al. v. HENRY P. ADAMS CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 19. 
L Patents <S=>326(4) — Suits for Infbingement— Supplemental Peoceed- 

INGS FOB CONTEMPT OF InJUNCTION. 

Modifications of an enjolned devlce wlll not be dealt with on a motion 
to punlsh for contempt, unless the change Is a merely colorable équiva- 
lent, and the obtaining by the alleged contemptuous Infriuger, after the 
decree, of a patent for his new device, vyhlle It does not absolutely prevent 
elther punlshment for contempt or a supplemental injunction, is a circum- 
stance of great welght in reaching décision. 
2. Patents <&=>327— Suit fob Infkingemeni^Supplementart Injunction. 

Supplemental injunctive relief, after decree adjudging infrlngement, 
llke preliminary relief, is a matter of grâce and discrétion. 
S. Patents <S=>327 — Suits foe Infringement — Supplementabt Injunction. 

If an as-serted new infrlngement does not plalnly render a new action 
and another trial an expensive futillty, a supplementary injunction should 
not issue. 

Api:ieal from the District Court of the United States for the South- 
ern District of New York. 
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Suit in equity by the Charles Green Company and Arthur W. Clapp 
and Herbert C. Newell, doing business as Oberly & Newell, against the 
Henry P, Adams Company. Motions for a supplementary injunction 
and to punish for contempt denied, and plaintiffs appeal. AfFirmed. 

Appeal from order entered in District Court for the Souttiern District of 
New York refusing to issue a supplementary injunction or to punisli tlie de- 
fendant for contempt. The Green Company and others own Patent No. 
1,180,141. They brought against the défendant this nsual suit in equity, for 
infringement, and after trial had a decree sustaining ail the claims and 
ordering injunction and accounting. Subsequently défendant made and sold a 
ncw article of the same gênerai kind as that declared an infringement. 
Thereupon plaintiffs moved for a supplementary injunction speciflcally re- 
straiiiing défendant from manufacturing or vcnding its new product, and for 
an order derlaring défendant in contempt for having already done the same 
thing. This appeal is from the refusai of the lower court to grant either relief. 

C. P. Goepel, of New York City (T. Hart Anderson, of New York 
City, of counsel), for appellants. 

Charles H. GrifHths, of New York City, for appellee. 

Before WARD, ROGF^RS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
practice of reaching evasive and persistently infringing défendants by 
supplementary injunction we hâve already substantially approved. 
Read Machinery Co. v. Jaburg, 223 Fed. 1022, 138 C. C. A. 659. That 
approval we reiterate, but the propriety of granting such relief should 
be ascertained with due regard to settled rules regarding alleged con- 
tempt of patent injunctions. 

Modifications of enjoined devices hâve not been dealt with on mo- 
tions to punish for contempt "unless the change was a mère colorable 
équivalent" (Crown Cork, etc., Co. v. American, etc., Co., 211 Fed. 653, 
128 C. C. A. 154), and when the alleged contemptuous infringer had 
(after decree) obtained a patent covering his new device, such applica- 
tions hâve usually been denied (Bonsack, etc., Co. v. National, etc., Co, 
[C. C] 64 Fed. 858, and cases cited). We do not hold that the pro- 
curing of such new patent absolutely prevents either punishment for 
contempt or supplemental injunction, but it is a circumstance of great 
weight in reaching décision. 

[2] Further, supplemental, like preliminary, injunctive relief is al- 
wàys matter of grâce and discrétion. Such applications are ordinarily 
heard on affidavits, although there are cases where références hâve 
been ordered which practically turned a pétition for supplementary in- 
junction into a new suit. Sundh Electric Co. v. General Electric Co. 
(D. C.) 217 Fed. 583; Id. (D. C.) 235 Fed. 708. 

In this instance the District Judge exercised his discrétion against 
plaintiffs' application, it appearing by the motion papers that after final 
decree défendant had applied for a patent (the proposed claims of 
which were disclosed) speciflcally covering the alleged new infringe- 
ment, and it is agreed that since the hearing below defendant's patent 
has issued. 

[3] If an asserted new infringement does not plainly render a new 
action and another trial an expensive futility, no supplementary in- 
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junction should issue. There is always a presumption of invention, 
novelty, and utility attaching to any patent, unless it be proved to hâve 
inadvertently issued. Safe, etc., Co. v. Globe, etc., Co., 242 Fed. 497, 

C. C. A. . If testimony and cross-examination are required to 

justify the issuing of supplementary injunction, there is small practical 
différence between such procédure and the institution of a new suit. 

There is, however, a great différence between a supplementary in- 
junction issued upon affidavits and preliminary relief. In the latter 
case the restraint is pendente lite only, and trial is often expedited by 
the urgency of preliminary restraint: but a supplementary injunction 
is net followed by any trial, and puts the burden of appeal upon a de- 
fendant who perchance might upon a trial convince the court of the 
patentable différence between what he had done bef ore adverse decree 
and what he subsequently did. We are therefore indisposed to inter- 
fère with the discrétion exercised by the lower court in this instance, 
and, since equity acts in prjesenti, we are the more inclined to afifirm 
because défendant lias now the presumptions afforded by a patent in 
favor of a right to do what plaintiffs complain of. 

For thèse reasons, the order appealed from is affirmed, with costs, 
without expressing any opinion as to the validity, scope, or interpréta- 
tion of the defendant's recently acquired patent rights. 



GORDON et al. v. TURCO-IIAI.VAH CO., Inc., et al. 
(Circuit Court of Appcals, Second Circuit. December 13, 1917.) 

No. 61. 

1. Patents tS='n26(4')— Infeingement — Contempt Proceeding. 

In cases of a colorable évasion of a decree enjoining infrinsement of a 
patent, the court lias discrétion either to proceed by supplementary bill 
or proceed directly on pétition in coiitomi)t to punish the infrlnger. 

2. PaTENT.S '&^S12(P>) — In'FIÎINCJEMENT— COKTEMPT. 

In a proceedins to punish défendants for contempt In violating a de- 
e]-efi on.joining intrinfi^enient of a ]}atent for a bleaehed sweetmeat, évi- 
dence hihl to sliow tlKit défendants' cliange in tlieir product was colorable 
and for purposes of eva.sion only. 

3. Patekts iS=5322 — Co.xtempt Prooeeding — Référence. 

On rule to sliow (.'anse wliy défendants sliould not be punlshed for 
violating a final decree enjoining infringement of a patent, the District 
Court on sulticient évidence j)assed an interlocutory order finding défend- 
ants in contempt and directed référence to a spécial inaster to ascertain 
the aniount of the product sold in violation of the decree and profits ob- 
tained therefrom. At this hearing one of the défendants ofCered testi- 
mony tendliig to show that they were not guilty of contempt, because not 
having infringed the patent. Jlcld that, défendants not having sought to 
reopen the proceedings Ijefore the court, so as to meet complainant'.s 
proof, the interlocutory order was tinal, and défendants' évidence contra- 
dieting it could not lie considered on motion to confirm the master's report 
assessing the proiits. 

4. Patents <g^312(l), 31S(G) — iNFRiNOEitENT — Accounting. 

Where défendants infringed coniplainants' patent, they are entitled to 
deduct from profits the ajnount of dépréciation in value of machlnery 

<g=>For otlier cases see same topic & KEY-NUMBBR lu ail Key-Numbered Disests & Indexes 
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used In mahufacturing the infringlng device; but, wliere the amount is 
questioned, défendants hâve the burden of establishing the dépréciation. 

5. Patents <g=312(3) — Infbingement— Depkeciation. 

Testimony by a défendant that an item appearing in their account was 
for dépréciation and discarded machlnery used does not show the amount 
of the dépréciation, beiug no more than a statement of the nature of the 
item. 

6. Patents <S=3318(6) — Infbingement— Crédits. 

Where défendants violated a decree enjoinîng their infringement of a 
patent, they are entltled to deduct from their profits moneys expended in 
advertislng the infrlnging pi-oduct, for such sums should be considered 
as any other expeuses in connection with sales. 

7. Patents <S=3318(6) — Infbingement— Déduction. 

Where défendants, havlng been enjoined from infrlnging a patent, in- 
fringed the same, and the manufacturing of the infrlnging product con- 
stltuted three-fourths of défendants' whole business, défendants, on an 
accounting for profits, are entltled to a crédit of three-fourths of the 
taxes and Insurance on their business, there being no difficulty in appor- 
tlonlng the Items. 

8. Patents ■©=5318(6) — Infringement — Contempt Peoceeding. 

Where, in proceedlngs to punlsh défendants for contempt in violating 
a decree enjoining them from infrlnging a patent, complainants made ex- 
pendltures for a copy of sténographie minutes, complainants are entltled 
to bave the expenditure allowed as a reasonable disbursement, even 
though it could not hâve been taxed In the bill of costs, for, whlle the 
court cannot impose a penalty, It has power in such a proceedlng to make 
complainants whole for ail reasonable expenses to which they hâve been 
put, iucludlng couusel fee. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by George S. Gordon, Mitchel Wolf, and Harry Cowen, indi- 
vidually and as copartners, doing business as the Gordon- Wolf-Cowen 
Company, against the Turco-Halvah Company, Incorporated, Nathan 
Radutsky, and others. There was a decree for complainants. On or- 
der to show cause why défendants should not be punished for con- 
tempt of the decree, défendants were adjudged guilty of contempt, 
and the master's report, awarding a penalty against them, was con- 
firmed, and défendants appeal. Affirmed. 

See, also, 233 Fed. 430. 

Tbis is an appeal from a final order, entered February 19, 1917, adjudging 
the défendants, who are the appellants hereln, guilty of contempt of a final 
decree In the suit and confirming a master's report awarding a penalty against 
them. The suit was begun by blU flled in the District Court on the 16th of 
December, 1915, to which answer was flled on Januury 15, 1915, and there- 
after, on Mardi 4, 1915, by consent of both parties, a decree was entered, 
without hearing, adjudging that tlie plalntiffs were the sole owners and ex- 
clusive licensees under two letters patent, the first, 1,063,533, issued on June 
3, 1913, to George H. Gordon, one of the plalntiffs, and the other, 1,074,483, 
issued on September 30, 1913, to Mitchel Wolf and Harry Cowen, the other 
two of the plalntiffs. Thèse patents were for candies of the klnd generally 
known as "halvah," a Turkish sweetmeat orlginally made up of sugar and 
sésame oil. The first patent, which alone need be considered in this case, 
descrlbed the process of mlxing 35 pounds of corn syrup with 15 pounds of 
granulated sv.gar and bolling the same until It became of a pasty or mushy 
consistency. At this stage 2 pounds of Turkish soap root were added to ren- 
der the product more wbite and to give It greater viscosity. Next the patentée 

<S=5For other cases see same topic & KEY-NUMBBU in ail Key-Numbered Digests & Indexe» 
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added approximately 50 pounds of specially prepared peanut butter, and a 
very small quantity, say one-half a teaspoonful, of suitable flavorius essence. 
The peanut butter was to be made from peanuts wliich were roasted until 
free from moisture, but not so long as to change the color of the nuts, so 
that the cil should not be affected by excessive roasting. The resuit was 
that the peanut butter was white, and not the usual yellowlsh color. Of the 
three claims in suit only two need be mentioned: 

"1. A sweetmeat conslstlng of about 85 i)er cent, corn syrup, 15 per cent, 
granulated sugar, 50 per cent, of a whitish peanut butter, and a fiavoring 
es.sence. 

"2. A bleached sweetmeat compound, composed of approximately 35 per 
(■ent. corn syrup, 15 per cent, granulated sugar, and 50 per cent, of a whltiih 
peanut butter." 

The consent decree mentioned above further adjudged that the défendants 
had infringed both sald letters patent and c»ncluded with an in.1unctlo]i 
against mailing any candy containing the inventions in question, or either of 
them, "or any candy or food products like or slmilar to those that they, or 
any of them, hâve hitherto made." 

On Novemlier 8, 1915. the plaintiffs procured an order to show cause why 
the défendants should not be punished for coutempt of this decree. In sup- 
port of this order they liled aliidavits st^tting forth the facts hitherto recited, 
and also showing the purchase from tlie défendants of certain spécimens of 
halvah on October 22, 1915. The composition of thèse samples Was stated in 
the affidavit of a chemist, one Liidwig Saari)ach, as containing approximately 
35 per cent, corn syrup, 15 per cent, sugar aiul about .50 per cent, peanut 
butter, with a small percentage of soap root. So far as the affidavit further 
stated an infringemcnt of the second patent, it need not be recited. In further 
support of tlie motion the plaintitfs sul)nùtte<l an atlidavit of one Johann 
Wind, a former enijjloyé of the défendants, who allcged that during the months 
of September and October, 1915, and until November 5, 1015, lie had been 
concerned with the manufacture of the defendant's halvah. He stated th(> 
composition of the sanie, which was about 49 per cent, of corn syrup, C jier 
cent, of granulated sugar, 42 per cent, of peanut butter, and less than 3 per 
cent, of corn or maixe oll, with a small quantity of soap bark. He also 
stated that the peanut butter then used was of a whitish color, as it had ouly 
been slightly roasted. 

In answer to this motion the défendants only produced the affidavit of one 
Claude A. 0. Rosell, a chemist and patent lawyei-. This affidavit contained no 
dispute of the facts set forth in Wind's or Saarbach's aflidavits, and conflned 
itself to a ciitlcism of the relevancy and pertinency of the atlidîivits of the 
plaintiff. It also alleged that the défendants were manufacturing under a 
patent issued to bim, the afflant. No. 1,154,059, on September 21, 1915, of 
which the application had been made flve days after the consent decree hère 
in suit. The claims of this patent were for "a food product c<mtaining maize 
oil, ground oleaglnous seed and sweetening agent in proportions to fonn ii 
solid friable compound," and the glst of the patent lay ia the fact that maize 
oil was to be substituted in part in the manufacture of halvah for sésame oil 
or peanuts or oCher oils of the sort. The proportions, however, were not stat- 
ed in the patent itself. 

Upon this showing the District Court passed an interlocutory order flnding 
the défendants in contempt for violating the provisions of tlie final decree of 
March 5, 1915, in respect of the (iordon patent, No. 1,0G3,5.':>3, but not in 
respect of the Wolf & Cowen patent. No. 1,074,483, and directed a référence 
to a spécial master to ascertain the aniount of the candy so sold in violation 
of that decree and the profits obtained therefrom. 2.'!.'! Fed. 430. At the 
hearlng one of the défendants, Radutsky, testified that ail the halvah made 
by them during the period of the accounting was composed of ,50 per cent, 
glucose and sugar, 25 per cent, peanut butter, 18 per cent, sésame seed, and 
7 per cent, maize or corn oil, and that the peanut butter was not whitish, as 
provided in the patent, but yellow. Ile further testified that ail the ingrédients 
used by the défendants were the same throughout the period of the accounting. 
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and that the color of the peanut butter was always the same. Thereupon 
the master held himself concluded by the Interlocutory deeree froin consider- 
ing whetber the halvah was an Infringemeut of the deeree, upoii the theory 
that, once the plaliitilïs had shown that ail the halvah was homogeueous, the 
matter was at an end. He found the defendant's profits to be Ji;2,129.70, to 
which he added the plaintiff's charges and disbursements in the contempt 
proceeding of $700.92, together with a counsel fee of $750, making in ail 
damages of $3,580.62. The District Court confirmed this findlng, with modifi- 
cation of the amount of the counsel fee, and an order was eutered on FeBru- 
ary 19, 1917, against the défendants, in the sum of if2,7S4.16, for which exé- 
cution was directed to issue. It is from this order tliat the appeal was taken. 

James H. Griffin and Joseph H. Robins, both of New York City, for 
appellants. 

Paskus, Gordon & Hyman, of New York City (Maurice Block and 
William S. Gordon, both of New York City, of counsel), for appellees. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED FIAND, District Judge (after stating the facts as above). 
The first question raised is as to the propriety of a proceeding to pun- 
ish for contempt, where the défendants are manufacturing under a 
patent of their own issued after the deeree, and where the deeree itself 
was entered by consent. We do not know the composition of the 
original halvah found to be within the patent on March 5, 1915, 
but on principle we cannot see hovy the fact that the défendants are 
manufacturing under a new patent has any bearing upon this issue. 
The Patent Office does not and cannot, in granting patents, regard ques- 
tions of infringemeut; they are concerned only with conflicting claims. 
Were it not so, they would hâve to détermine whether every improve- 
ment of an existing patent was or was not an infringemeut, which, of 
course, they could not do. It is undoubtedly a fact that there is much 
authority in the books for the proposition that the defendant's patent 
créâtes a presumption of noninfringement; but we observe that the 
Sixth Circuit has decHned to follow the rule (General Electric Co. v. 

Electric Cont. & Mfg. Co., 243 Fed. 188, 193, C. C. A. ), and 

certainly this is the only tenable principle, however strongly the con- 
trary may be fixed in the books. 

[1] However, we leave that question as we find it, for we do not 
think that in the case at bar it is necessary to pass upon it. Similarly 
we do not pass upon the question whether it is proper practice to pro- 
ceed by contempt for a new infringemeut, or whether the plaintiflf 
should apply for injunction by supplementary bill. Bonsack Machine 
Co. V. National Cigarette Co. (C. C.) 64 Fed. 858; Crown Cork Co. 
v. American Cork Specialty Co., 211 Fed. 650, 128 C. C. A. 154. We 
cannot approve, however, the statement in Onderdonk v. Fanning (C. 
C.) 2 Fed. 568, that the issue of a patent to the défendant forbids 
calling his product a merely colorable device. We follow rather the 
practice laid down by the First Circuit in National Métal Molding Co. 
V. Tubular Woven Fabric Co., 239 Fed. 907, 153 C. C. A. 35, and ap- 
proved in our récent décision, Charles Green Co. v. Henry P. Adams 

Co., 247 Fed. 485, C. C. A. , decided November 14, 1917, that 

in cases of a colorable évasion of the deeree the District Court had the 
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discrétion either to proceed by supplementary bill or to proceed direct- 
ly under pétition in contempt. The language in Truax v. Detweiler 
(C. C.j 46 Fed. 117, is to be talcen with that exception implied, as ap- 
pears expressly in the décision of Judge Lowell in Higby v. Columbia 
Rubber Co. (C. C.) 18 Fed. 601, 602. Nor do we distinguish eyen when 
the decree is by consent, else such decrees would be mère nulhties. 

[2] We think, on the showing made before the District Judge, the 
change in the product was only for évasion, and fell within the excep- 
tion to the gênerai rule just stated. Saarbach's affidavit stated the ap- 
proximate proportions as he found them f rom the samples ; they were 
the same as those of the claims. Wind's more spécifie affidavit shovk^- 
ed that the composition of ail the halvah made was substantially like 
that of the Gordon patent, except for the admixture of less than 3 per 
cent, of corn oil. The proportions in the plaintiff's patent were ex- 
pressly stated to be only approximate, and the addition of so trifling 
an amount of corn oil could not hâve been for any honest reason. 
We therefore find that the interlocutory order of the District Judge 
was authorized, and indeed we do not see how he could hâve found 
otherwise than he did. 

[3] A différent question would be raised by Radutsky's testimony, 
on the hearing before the master, of the composition of the halvah 
made during the summer and autumn of 1915, and if that testimony 
was relevant to the issue we should be disposed to leave the plaintifï 
to proceed by supplementary bill. But we do' not think that it should 
hâve been considered, and we agrée with the master in holding that, 
once the plaintififs had shown, as they did, that ail the halvah made 
during the period of the accounting was like the samples, it had proved 
its case as to the whole amount, and that the controversy was closed. 
The défendants had had their day in court, and had declined to con- 
test the facts ; if they had subsequently wished to do so, their only 
course was to ask to reopen the proceedings before the court, so as to 
meet the plaintiff's proof. This they chose not to do, and the déci- 
sion stood as to the samples. Unless they could, before the master, 
dispute the plaintiffs' proof of the homogeneity of the halvah as a 
whole, it necessarily followed that they were accountable for ail the 
profits. We cannot agrée that, after the décision of the court upon 
the issue at that time before it, the whole évidence came again into 
hotchpot on motion to confirm the report. Hence we hold that ail the 
halvah was within the decree. 

[4, 5] There remains only the items of the accounting. Prima facie 
we agrée that the item for dépréciation was a correct crédit to the de- 
fendants, had it been properly proved. We can find no proof of it, 
however, in the case, except the testimony of Radutsky, in answer to 
Q. 339, that the item appearing in the account "was for dépréciation 
and discarded machinery, and the machinery was also used in manufac- 
turing tachin oil and sésame seed." If the crédit was challenged, the 
défendant had the burden of establishing it, and we do not think that 
this testimony was sufficient. There should hâve been some indication 
of what was the average life of the machinery, from which it might 
hâve been ascertained what the yearly dépréciation would hâve been. 
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and from this yearly dépréciation could hâve been ascertained thé 
dépréciation during the period of the accounting. The testimony is no 
more than a mère statement of the nature of the claim itself. We 
think the master was right in disregarding it. 

[6] We do not, however, assent to the disallowance of three-fourths 
of the advertising charge of $312.20. We think it should be ahowed 
at $234.15. The advertising of a business is a necessary expense, and, 
unless something to the contrary appears, must be reasonably rigarded 
as one of the means by which the profits arise. There is no reason to 
distinguish between it and any other expense by which sales are made, 
such as salesmen's commissions, or salaries, or the like. 

[7] There is undoubtedly authority for the position taken by the 
master and the coui't below that taxes and insurance are not a proper 
crédit in accounts of this sort. Winchester Repeating Arms Co. v. 
American Buckle & Cartridge Co. (C. C.) 62 Fed. 278, 281 ; National 
Folding Box & Paper Co. v. Dayton Paper Novelty Co. (C. C.) 95 
Fed. 991 ; Steam Cutter Co. v. Windsor, etc., 22 Fed. Cas. 1166, Fed. 
Cas. No. 13,332. There are often difficulties in apportioning such 
items as thèse to the profits for a particular part of the business in 
question, but hère the manufacture of the halvah constituted three- 
fourths of the whole business of the company, and we see no reason 
why we should not apply the rule laid down by the Court of Appeal^ 
for the Third Circuit in Carborundum v. Electric Smelting, etc., 203 
Fed. 976, 985, 122 C. C. A. 276, that they are proper crédits. It is 
true that in that case the plaintiff was entitled to ail the profits of the 
defendant's business realized during the accounting period, but there 
surely can be no différence in principle between a case where the 
plaintifif is entitled to ail the profits and to an aliquot part. General 
charges of the character of insurance and taxes can only be apportion- 
ed upon that part of the profits which the infringing device affects ; 
but, when this can be accurately done, it is in accordance with equity 
and good sensé that the défendant should get crédit for what was 
a necessary condition to the création of profits at ail. We therefore 
allow à crédit of three-fourths of this sum, amounting to $268.14. 

[8] As to the item of $93, for a copy of the sténographie minutes, 

our décision in Stallo v. Wagner, 245 Fed. 636, C. C. A. , 

applies only to such items when an attempt is made to tax them as 
part of the costs ; but this is a proceeding for contempt, and, while 
we hâve no power to impose a penalty, we do hâve power to make the 
plaintifï whole for ail reasonable expense to which he may hâve been 
put, including a counsel fee. As we regard the charge for copies of 
stenographer's minutes as a reasonable disbursement, we deem it just' 
that the plaintiff should be made whole for that expense, even though 
he could not hâve taxed it in his bill of costs. 

With the modifications above indicated, the decree is afifirmed, with- 
out costs. 
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SUTTON et al. v. AVENTWORTH. 

(Circuit Court of Appeals, First Circuit. December 19, 1917.) 

No. 1291. 

1. Patents <S=>114 — SuiTs in Equity to Obtain— Evidence. 

In a suit in ajuity to obtain a patent, brought under Rev. St. § 4915 
(Comp. St. 1916, § 9160), the rule is (1) tliat the proceeding is not an ap- 
peal, but an independent proceeding; (2) that testlmony taken in an inter- 
férence proceeding in the Patent Office, and out of wliich the subject-mat- 
ter of the bill arises, is not compétent as évidence, in the absence of proof 
establishing the right to introduce secondary évidence; (3) that the rec- 
ord of the proceedings in the Patent Office Is llkev^'ise not compétent évi- 
dence, except that admissions of the parties made in such proceedings 
may be recelved, and statements of wltnesses made thereln may he used 
for purposes of cross-exaniinatlon; (4) that the plaintlC: may show by 
the Patent Office proceedings that a judgment of priorlty bas been render- 
ed against hlm for the purpose of showing his right to malntaln the bill ; 
(5) that, to overeome the presumption in favor of that judgment, the 
proof must be clear and convhiclng. 

2. Patents <S=5ll4 — Suit in Equity to Obtain— Evidence. 

Under such rules, in a suit brought after an adverse décision by the 
Court of Appeals of the District of Colunibia in an interférence proceed- 
ing, it was error for the court, ou motion by défendant to dismlss, to re- 
ceive or eonslder the judgment and proceedings in a prior interférence be- 
tween the parties, whlch were in no manner a part of complaliiants' bill, 
but a matter for détendant to plead or prove, if lie deslred to avait him- 
self of it. 

3. JuDGMEKT ©=5634— Kes Judicata— Judgmekt as Bak ob Estoppel. 

ïhere is a différence l)et\veen the eft'ect of a judgment as a bar to a 
second action for the same cause and Its efïect as an estoppel in anothcr 
suit betweeu the same parties upon a différent cause of action. In the 
former case a judgment on the merlts must be pleaded, and is an abso- 
lute bar to a subséquent action; it concludes the parties, not only as to 
every matter whlch was otfered and recelved to sustaln or defeat the suit, 
but also as to auy other matter whlch mlght hâve been oft'ered for that 
purpose. lu the latter case, the judgment in the prlor action may be ot- 
fered in évidence, and opérâtes as un estoppel only as to those matters 
whlch were there directly in issue, and eltner adimtted by the pleadings 
or actually trled. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by Henry M. Sutton and others against Henry A. 
Wentworth. Decree for défendant, and compiainants appeal. Revers- 
ed and remanded. 

A. S. Pattison, of Washington, D. C, for appellants. 
Odin Roberts, of New York City (Roberts, Roberts & Cushman, of 
Boston, Mass., on the brief), for appellee. 

Before BINGHAM, Circuit Judge, and AI.DRICH and BROWN, 
District Judges. 

BINGHAM, Circuit Judge. This bill in equity was brought under 
section 4915 of the Revised Statutes (8 U. S. Compiled Statutes 1916, 
§ 9460), and was filed in the District Court October 21, 1914. In it the 

Ê=5>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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plaintiffs allège: That before December 27, 1906, they had invented 
certain new and useful improvements in electrostatic separators and in 
the method of separating differentiated particles of comminuted ma- 
terial. That on or about the 27th day of December, 1906, they applied 
to the Commissioner of Patents of the United States for a patent there- 
on, and as defined in the foUowing claim : 

"Tlie method of separating differentiated particles of comminuted material, 
whicli eonsists In passlng them through an electrostatic field in contact with 
an électrode surface, dlrectlng upon a part of the électrode surface a diffiused 
spray discharge, and shielding another part of saUl surface by intercepting a 
portion of the effective spray discharge to allow a séparation of the differen- 
tiated particles in aecordauce with the nature of their differentiations." 

That on or about July 14, 1909 (July 25, 1911), their application was 
adjudged by the Commissioner of Patents to interfère with the pending 
appHcation of the défendant, Henry A. Wentworth, which contained 
the claim above stated, "as will more f ully appear f rom the application 
papers of the said Henry A. Wentworth on file in the Patent Office of 
the United States, and a duly authenticated copy of which is ready 
hère in court to be produced." That the Commissioner of Patents, on 
or about July 14, 1909 (July 25, 1911), declared interférence No. 33,- 
578 between the plaintiffs' application and that of Wentworth, includ- 
ing therein the subject-matter above stated. That the plaintiffs duly 
prosecuted their application and claim. That the proof s of record dis- 
close that said Wentworth did not conceive his invention until subsé- 
quent to the filing date of the plaintiffs' application. That the examiner 
of interférences erroneously awarded priority of invention to Went- 
worth. That on appeal to the examiners in chief the décision of the ex- 
aminer of interférences was reversed and priority of invention was 
awarded to the plaintiffs. That upon appeal by Wentworth to the 
Commissioner of Patents the décision of the examiners in chief was 
erroneously reversed, and priority of invention awarded to Wentworth. 
That upon the plaintiffs' appeal to the Court of Appeals for the Dis- 
trict of Columbia the décision of the Commissioner of Patents was er- 
roneously affirmed, and priority of invention awarded to Wentworth, 
and the above claim was finally rejected by the Patent Office, "as will 
more fully appear in the duly authenticated copies of said application 
and of said proceedings in the Patent Office of the said United States 
and of the proceedings in the Court of Appeals for the District of Co- 
lumbia ready hère in court to be produced." That the Commissioner 
of Patents has refused, and still refuses, to grant letters patent upon 
the plaintiffs' application for the invention defined in the above-recited 
claim. That the plaintiffs hâve no adéquate relief except under this 
bill brought in accordance with section 4915, and pray that it be ad- 
judged: (1) That they are the first, true, and original inventors; (2) 
that they are entitled to receive letters patent of the United States for 
their said invention as specified in the before- recited claim of their ap- 
plication ; (3) that letters patent of the United States therefore be is- 
sued to them ; and (4) that they be awarded such other and f urther re- 
lief as the circumstances of the case may require. 

On December 7, 1914, the défendant filed a motion that the plaintiffs 
be required to file certified copies of certain specified documents, some 
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of which tliey had offered profert of in their bill of complaint, and, 
on April 5, 1916, under order of the court, they filed certified copies of 
the required documents, being ail the papers in an interférence No. 
30,637, declared July 20, 1909, and in the interférence No. 33,578, de- 
clared July 25, 1911, together with ail papers in the Patent Office filed 
in the plaintiffs' application down to the date of the filing of the bill, 
and in the file on Wentworth's application. 

On May 8, 1916, the défendant moved to dismiss the bill on grounds, 
in substance, as f oUows : 

1. That the judgment of the United States Patent Office refusing the 
patent to the plaintiffs was by an inferior tribunal with respect to which 
this proceeding does not lie, and was acquiesced in by the plaintiffs 
without appeal. 

2. That said judgment was rendered more than one year prior to the 
filing of this bill, and became final June 7, 1911. 

3. That the proceedings in the Patent Office and the Court of Ap- 
peals in interférence No. 33,578 arose out of a mistake of law, but 
finally terminated in a judgment to the efïect that the judgment of 
June 7, 1911, in interférence No. 30,637, was conclusive against the 
plaintiiïs. 

4. That the plaintiffs hâve no right to a patent for the subject-matter 
stated in interférence claim No. 33,578, because the subject-matter of 
that claim is not disclosed in their aplication. 

The records produced from the Patent Office show that the date — 
July 14, 19C9 — in the two places where it appears in the bill of com- 
plaint was incorrectly stated ; that interférence No. 33,578, to which 
the allégations of the bill relate, was declared July 25, 1911, which fact 
would appear to hâve been overlooked in the opinion of the District 
Court. 

The records also show that prior to interférence No. 33,578 a previ- 
ous interférence No. 30,637 was declared July 20, 1909, on the respec- 
tive applications of the parties, but upon a différent claim, which reads 
as follows : 

"The method of separating particles of comminuted material differentiated 
as to electrieal conductivity, which consists In passlng them through an electro- 
static tield In contact with an électrode surface, opposing the repellent effect 
of the électrode surface by directiug thereon a dilïused spray discharge, and 
shielding another part of said surface by iuterceptiiig a portion of the effec- 
tive spray discliarge, tlius allowing tlie repelling effort on the shlelded part 
of the surface to set free the more conductive particles, and thereafter sep- 
arately coUecting the differentiated components of the material." 

In interférence No. 30,637, declared July 20, 1909, the record in the 
Patent Office discloses that Wentworth filed a motion before the pri- 
jnary examiner to dissolve the order of interférence, on the ground that 
the plaintiffs' application did not disclose a machine performing the 
process of the claim then in issue, and stated therein that repulsion was 
the gist and vitality of the process under that claim. He admitted, 
however, that the apparatus disclosed in the plaintiffs' application 
"would work in and according to the manner and process described in 
the Sutton et al. file," and was a nonrepulsion or gravity séparation 
process. But the primary examiner denied the motion, holding that 
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the process of plaintiffs' application was séparation by repulsion, and 
allowed the interférence to stand. 

When the matter of this interférence issue came before the examiner 
of interférences, he held that the plaintiffs' application did not expressly 
disclose "the invention in issue" nor indicate "with any sufficient degree 
of clearness that Sutton et al. contcmplated using the apparatus dis- 
closed therein in a manner which would necessitate the practice of the 
method which constitutes said invention," and, in describing the pro- 
cess of the plaintiffs' application, he said, "When removed f rom the in- 
fluence of the convective discharge, the large particles w^ould be first 
released from the conveyor électrode, but not by repulsion, as they 
would drop theref rom as soon as the force of gravity exceeded the elec- 
trical attraction ;" that, although the plaintiffs' machine could be made 
to operate in différent ways by opening and closing certain electrical 
switches by which the conveyor électrode H might be connected either 
to the ground or to the négative terminal of the generator, it was clear 
that, if the conveyor électrode was grounded, its potential was zéro, 
and it could not repel particles of material from its surface; that the 
opération would more nearly approach that of Wentworth if the con- 
veyor électrode were connected with the négative terminal of the gen- 
erator, and électrode 1 was connected continuously with the positive 
terminal ; but that, even under such conditions, it was not at ail neces- 
sary that in the opération of the machine Wentworth's method of re- 
pulsion should be practiced. He therefore held that the invention of 
the issue then in question was not patentable to the plaintiffs, becausa 
their application did not disclose séparation by repulsion, and awarded 
priority to Wentworth. 

On appeal to the examiners in chief, they affirmed the décision of the 
examiner of interférences, and awarded priority of invention to Went- 
worth, but suggested a claim embodying a method of separating differ- 
entiated particles of comminuted material, which still embodied a sépa- 
ration of the particles by repulsion. Wentworth asked for a rehearing, 
stating that whatever may be the actual opération of the plaintiffs' de- 
vice there was no disclosure in their application of a séparation of dif- 
f erentiated particles by repellent action. The pétition for rehearing was 
granted, and the examiners in chief held, in accordance with the con- 
tention of Wentworth, that séparation by repulsion was not disclosed 
in the plaintiffs' application, and was not of necessity a f eature of their 
invention. In view of this holding, the examiners in chief withdrew 
the claim first suggested and proposed as an issue of interférence the 
claim hereinbefore recited in the plaintiffs' bill, namely, the interférence 
issue No. 33,578. 

No appeal was taken from this décision of the examiners in chief, 
and the Commissioner of Patents, on June 7, 1911, entered an order 
declaring interférence No. 30,637 fînally determined against the plain- 
tiffs, and remanded the case to the primary examiner for action on the 
above claim suggested by the examiners in chief and which became the 
subject of interférence No. 33,578. 

In interférence No. 33,578, declared July 25, 1911, the record dis- 
closes that Wentworth filed a motion to dissolve this interférence also. 
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on the grounds : (1) That the issue daim had différent meanings in 
the cases of tiie respective parties ; (2) that it is not patentable to the 
plaintiffs ; and (3) that the plaintiffs hâve no right to make the claim. 

The primary examiner denied the motion and ruled that the plaintiffs 
had the right to make the issue claim ; that their disclosures afforded 
sufficient ground therefor; that the claim was not for the same sub- 
ject-matter as that of the claim in No. 30,637; and that the décision 
in the prior case was therefore not res adjudicata of the claim of this 
interférence. 

Before the examiner of interférences, Wentworth renewed his con- 
tention that the plaintiffs had no right to make the claim vvhich defines 
the issue of interférence No. 33,578: (1) Because of the judgment in 
favor of Wentworth in the prior interférence No. 30,637 between the 
same parties on the same applications, and, as he claimed, with respect 
to the same subject-matter of invention; or (2) because the invention 
covered by the claim in interférence No. 33,578 was not disclosed in 
plaintiffs' application. The examiner of interférences assumed, with- 
out deciding the question, that the disclosure in plaintiffs' application 
was such as to entitle them to make a claim like the one in the inter-i 
ference issue, and held that the adjudication in favor of Wentworth in 
the prior interférence was res adjudicata, not, however, because the 
claim in that interférence was the same as the claim in the prior in- 
terférence, but on the ground that the plaintiffs might hâve made the 
présent claim in interférence No. 30,637, and, not having donc so, they 
were estopped to make it now. 

On the plaintiffs' appeal to the examiners in chief , they held : 

(1) That the claims in issue in the two interférences were not the 
same. They said : 

"But the présent claim [claim in interférence No. 33,578] i.s not identical In 
effieet with the claim of the prier Interférence. It sets forth subjeet-niatter 
whlch is common to the applications of both parties, whereas the prior claim 
was limlted to spécifie features of supposée! invention found only in Wént- 
worth's application. It is true that the différence between the claim now in 
issue and the claim in issue in the prior interférence would not serve to avoid 
the bar of res adjudicata if the prior proeeeding had amounted to a contest as 
to the priority of invention of any subject-matter presumably connnon to the 
applications of both parties. Blaekford v. Wilder, 28 App. D. C. 535 ; Ilorine 
V. Wende, 29 App. D. C. 415; CarroU v. Hallwood, 31 A])p. I>. O. 105. But we 
know of no authorlty holding that a party to an interférence wlio avoids a 
judgment of priority In favor of his op])onent by contendlng that the claim 
in issue does not define subject-matter of invention, whlch is common to the 
applications of both parties, may avold a second Interférence based upon sub- 
ject-matter whith is common to the two a])pllcations, and either appropriate 
to himself a claim for such common matter or keep his opponent from obtain- 
ing such a claim." That "an interférence proeeeding Is declared under the 
authorlty of section 4904, R. S. [Comp. St. 191G, § 9449], to détermine the ques- 
tion of priority of invention between parties who bave applications for patents 
which, In the opinion of the Commissioner, interfère with one another." and 
"it Is intended that the parties shall prove their dates of Invention, and that 
an award of priority shall be made to the party who was first to invent the 
common subject-matter." That if a party dénies that the issue sets forth any 
common subject-matter, and rests his case on such déniai, he "attaeks the 
propriety of the action instituting the proeeeding, instead of asserting his date 
of Invention of any common subject-matter." 
247 F.— 32 
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(2) That consequently the judgment of priority of invention to 
Wentworth in the earlier interférence was improper; that the ques- 
tion Htigated in that interférence was whether the claim then in issue 
presented subject-matter common to the respective applications, and, 
the examiner of interférences having, in the earher proceeding, de- 
cided that there was none, there was nothing determined by the issue 
on which to predicate a décision of priority of invention ; that the 
question of priority of invention was not in fact Htigated; that the 
only question put at rest was that the issue was improper, and that, as 
a conséquence, the subject-matter of the issue in interférence No. 33,- 
578 was not res adjudicata; and 

(3) That the plaintiffs' application disclosed subject-matter defined 
in the claim of interférence No. 33,578. 

On appeal the Commissioner of Patents held that, although the 
award of priority to Wentworth in No. 30,637 was upon the ground 
that plaintiffs could not make the claim there in issue because their 
application did not involve the subject-matter of that claim, they could 
hâve amended the claim or suggested a différent one, and thus present- 
ed an issue covering a subject-matter common to both applications, if 
there was any, and not having done so, the judgment of priority of 
invention to Wentworth in No. 30,637 was binding upon them, and 
valid; that consequently the issue in No. 33,578 was res adjudicata; 
and that the prior judgment "precludes any further contest on the 
question of priority between thèse parties on their applications." 

He did not pass upon the question whether the claim of interférence 
No. 33,578 covered the same subject-matter as that of No. 30,637, 
upon which alone, as will hereafter be pointed out, could be predicated 
the proposition that the plaintiffs would be bound as to ail matters that 
were put in issue in the prior proceeding, or that might hâve been put 
in issue therein. 

On appeal to the Court of Appeals of the District of Columbia, the 
décision of the Commissioner of Patents was affirmed as being in com- 
pliance with former décisions of that tribunal without a review of the 
facts and a spécifie application of the principles of res adjudicata to 
those facts. 

In the District Court it was held (1) that no bill would lie under sec- 
tion 4915 with respect to the subject-matter of the claim dealt with in 
interférence No. 30,637; (2) that a proceeding under section 4915 
could not be predicated upon a décision of the examiners in chief of 
the Patent Office, and that, if it could, the year within which it should 
hâve been brought expired in June, 1912; (3) that, so far as there was 
common subject-matter in the issue claims of the two interférences 
the plaintiffs' right to a patent therefor was not to be regarded as 
abandoned under Revised Statutes, section 4894; (4) that, although 
the claim in No. 30,637 expressly stated that the séparation process 
was to be with référence to "particles of comminuted material differ- 
entiated as to electrical conductivity," and the claim in No. 33,578 
spoke of the particles as "differentiated," without saying in what re- 
spect, nevertheless, as neither claim contemplated any other differentia- 
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tion than that effected by the electrostatic field, électrode surface, and 
diffused spray discharge, which both claims mention, neither can be 
regarded as having in view diflferentiation among the partiales in 
any other respect than that expressly mentioned in the earher claim ; 
(5) that upon a considération of the bill, and what was before the 
court in connection therewith, it was of the opinion that there was no 
substantial différence shown to exist between the two claims, and that 
neither claim was warranted by the disclosure made by the plaintiffs 
in their application, and dismissed the bill. 

It will be seen on examination of the opinion of the District Court 
that its décision did not turn upon the question of res adjudicata or 
estoppel by judgment, but upon the proposition contained in the fifth 
paragraph above stated, namely, that the subject-matter of the claims 
in the two interférences was substantially the same ; that their com- 
mon subject-matter was séparation by repellent action, and that, as in 
the first interférence, it was decided by the examiners in chief that the 
plaintiffs' apphcation did not disclose séparation by repulsion but by 
nonrepellent action or gravity, it did not disclose the process of the 
claim in interférence No. 33,578; and this holding was reached, not- 
withstanding, as above pointed out, the same examiners in chief, in in- 
terférence No. 33,578, when they had before them the claim of that 
interférence, which is the same claim the District Court was consider- 
ing, held that the plaintiffs' application disclosed subject-matter de- 
fined in that claim. 

The errors assigned on this appeal are in substance that the court 
erred (1) in dismissing the bill on defendant's motion ; (2) in denying 
the plaintiffs the privilège of offering expert testimony to aid the 
court in considering the plaintiffs' application and the claims in ques- 
tion ; (3) in denying the plaintiffs the privilège of offering testimony 
with respect to the question of priority of invention involved in the 
bill of complaint; (4) in accepting the interférence record in the Pat- 
ent Office as primary évidence, and basing its opinion thereon ; (5) in 
holding that the plaintiffs' application does not disclose the process 
set out in the bill, and in refusing to foUow the décision of the expert 
examiners in chief in interférence Ko. 33,578, holding that plaintift's' 
application does disclose the subject-matter of the bill ; and (6) in 
holding as to the claims in issue in interférences No. 30,637 and No. 
33,578, that no substantial différence is shown to exist between the 
tvi'o claims. 

In view of the fact that the décision in the District Court arises out 
of the defendant's motion to dismiss without affording the plaintiffs a 
a trial in the ordinary course, and, instead thereof, receiving and using 
in évidence the records in the Patent Office — not only those pertaining 
to the applications of the plaintiffs and the défendant with référence 
to the interférence No. 33,578 and the proceedings in the Patent Office 
relating to that interférence and as to which an offer of profert was 
made in the plaintiffs' bill, but also in receiving and using in like man- 
ner the records of the proceedings in the Patent Office concerning the 
applications of the parties relating to the claim of interférence No. 
30,637 and the interférence proceedings therein, as to which the plain- 
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tiffs did not offer profert in the bill, we think it necessary to consider 
whether the course pursued was correct. Had it not been for the fact 
that the court adopted this method, which involved a considération of 
the record in respect to interférence No. 30,637, there would hâve 
been nothing before it on which to predicate a considération of the 
question of estoppel by judgment, or to détermine the question whether 
the claim in interférence No. 33,578 was the same as that of interfér- 
ence No. 30,637; for the défendant, in order to raise either of thèse 
questions, would hâve had to plead the judgment of priority of in- 
vention rendered in the prior interférence No. 30,637, or introduce it 
in évidence, together with such other proofs as might be necessary to 
establish it, and also show that the subject-matter involved was the 
same as that of the claim in interférence No. 33,578. 

[ 1 ] According to the décisions in the case of Dover v. Greenwood, 
reported in 154 Fed. 854 (C. C), and in 177 Fed. 946 (C. C), and in 
Greenwood v. Dover, 194 Fed. 91, 114 C. C. A. 169, the rule in this 
circuit is (1) that a proceeding in equity under section 4915 is not an 
appeal, but an original independent proceeding; (2) that testimony 
taken in an interférence proceeding in the Patent Office, and out of 
Avhich the subject-matter of a bill in equity, brought under section 
4915, arises, is not compétent as évidence in the equity proceeding, in 
the absence of proof establishing the right to introduce secondary évi- 
dence; (3) that the record of the proceedings in the Patent Office is 
likewise not compétent évidence, except that admissions of parties 
made in such proceedings may be received, and statements of witnesses 
made therein may be used for purposes of cross-examination ; (4) that 
a plaintiff may show by the Patent Office proceedings that a judgment 
of priority has been entered against him for the purpose of showing 
his right to maintain a bill under section 4915; and (5) that to over- 
come the presumption that is to be given that judgment the proof must 
be clear and convincing. 

[2] In this case the judgment of the Patent Office which the plain- 
tifïs were required to allège in order to set forth a right to maintain 
their bill was the judgment based upon the décision of the Court of 
Appeals of the District of Columbia, reported in 41 App. D. C. 582, as 
to which the plaintiflfs offered profert in their bill, not the judgment in 
interférence No. 30,637. According to the foregoing décisions it was 
error for the District Court to receive or consider, on the defendant's 
motion, the judgment or the proceedings in interférence No. 30,637, 
because they were in no manner a part of the bill, and could not be 
imposed upon the plaintiffs as a part of the affirmative case made by 
the bill. The judgment in interférence No. 30,637 was a matter for 
the défendant to plead or prove, if he desired to avail himself of it. 
Consequently the only question before the court, on the motion, was 
whether the plaintiffs' application disclosed the process defined in the 
issue of the interférence No. 33,578. 

In the bill the plaintiffs allège that their application discloses the 
invention defined in the claim upon which they seek a patent, and, in 
our opinion, the question thus presented is not so clear as to justify its 
détermination one way or the other without the aid of expert testi- 
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mony. The case must therefore go back to the District Court for trial 
on pleadings and proof. 

As on a trial of the case the défendant no doubt will plead or offer 
in évidence the judgment in interférence No. 30,637 with a view of 
raising the question of res adjudicata or estoppel by judgment, we re- 
gard it as advisable to state the légal principles involved in the doctrine 
and their application to one or another of a given state of facts as they 
may be found to exist. 

f3] There is a différence, sometimes overlooked, between the effect 
of a judgment as a bar to the prosecution of a second action for the 
same cause and its effect as an estoppel in another suit between the 
same parties upon a différent cause of action. In the former case a 
judgment on the merits must be pleaded, and is an absolute bar to a 
subséquent action ; it concludes the parties, not only as to every matter 
which was offered and received to sustain or defeat the suit, but also 
as to any other matter which might hâve been offered for that purpose. 
In the latter case, the judgment in the prior action may be offered in 
évidence, and opérâtes as an estoppel only as to those matters which 
were there directly in issue and either admitted by the pleadings or 
actually tried. Southern Pacific Railroad v. United States, 168 U. S. 
1, 57, 59, 60, 18 Sup. Ct. 18, 42 L. Ed. 355. 

This question was very carefully considered in the case of Cromwell 
V. County of Sac, 94 U. S. 351, 352 (24 L. Ed. 195), where Mr. Justice 
Field, in delivering the opinion of the Suprême Court, said : 

"In conslclerliig the opération of thls judRinent, it slionld be borne in mind, 
as stated by couiisel, that there is a différence between the effect of a judg- 
ment as a bar or estojiiiel against the prosecution of a second ac^tion upon tlie 
same claim or demiuid, and its effect as an estoppel in another action between 
the same parties upon a différent claim or cause of action. In the former 
case, the judgment, if rendered upon the merits, constitutes an absolute bar 
to a subséquent action. It Is a finality as to the claim or demand In contro- 
versy, concludlng parties and those in privlty with them, not only as to every 
matter which was offered and received to sustain or defeat the claim or de- 
mand, but as to any other admissible matter which mlght hâve been offered 
for that purpose. Thus, for example, a judgment rendered upon a promlssory 
note is conclusive as to the validity of the instrument and tlic amount due 
upon it, although It be subsequently alleged that perfect défenses actually 
existed, of which no proof was offered, such as forgery, want of considération, 
or payment. If such défenses were not iiresented in the action, and estab- 
lished by compétent évidence, the subséquent allégation of their existence is 
of no légal conséquence. The judgment is as conclusive, so far as future pro- 
ceedings at law are concerned, as though the défenses uever existed. The 
language, therefore, which Is so often used, that a judgment estops not only 
as to every ground of recovery or défense actually presented in the action, but 
also as to every ground which might hâve been presented, Is strlctly accurate, 
when applied to the demand or claim in controversy. Such demand or claim, 
havlng passed into judgment, cannot again be hrought into litlgation between 
the parties in proceedings at law upon any ground wliatever. 

"But where the second action between the same parties is upon a différent 
claim or demand, the judgment in the iirior action opérâtes as an estoppel 
only as to those matters in issue or points controverted, upon the détermina- 
tion of which tlie findlng or verdict was rendered. In ail cases, therefore, 
where it is sought to apply the esti)i)))i.'l of a jmlgnient rendered ui)on one 
cause of action to matters arlsing in a suit upon a différent cause of action, 
the infiuiry must ahvays lie as to the point or (|ue.-stion actually lltigated and 
determincd in the original action, not what might liavo been thus litigated and 
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determlned. Oiily upon such matters Is tbe judginent conclusive In another 
action." 

The doctrine as above set out has been many times afFirmed by the 
Suprême Court ; a late décision bearing upon the question being Bart- 
tell V. United States, 227 U. S. 427, 440, 33 Sup. Ct. 383, 57 h. Ed. 
583. 

If at the trial it shall be found that the subject-matter of the claini 
in interférence No. 33,578 is the same as that of the claim in interfér- 
ence No. 30,637, then it would follow from the principles above enun- 
ciated that the judgment in interférence No.' 30,637 would be an abso- 
lute bar to the proceedings in interférence No. 33,578, for, the subject- 
matter of the claims of the two proceedings being the same, the judg- 
ment in the prior proceeding would conclude the parties not only as 
to every matter which was offered and received to sustain or defeat 
the prior proceeding, but also as to any other matter which might hâve 
been offered for that purpose. And as the judgment in interférence- 
No. 30,637 was rendered by the examiners in chief of the Patent 
Office, and not by the Commissioner of Patents or the Court of Ap- 
peals of the District of Columbia, this bill, brought under section 4915, 
could not be predicated upon that judgment, and, if it could, the year 
within which it should hâve been brought expired in June, 1912. 

If, on the other hand, it should be found that the subject-matter of 
the claims in the two interférences is not the same, the judgment in 
interférence No. 30,637 would operate as an estoppel only as to those 
matters which were directly in issue and either admitted by the plead- 
ings or actually tried in the prior interférence. As we hâve previously 
pointed out, the fact was not litigated in the prior interférence whether 
Wentworth's conception of the invention disclosed in his application 
was prior to the plaintifïs', and the sole question determined by Went- 
worth's motion in that interférence was that the plaintifïs' application 
did not disclose the subject-matter defined in the claim of that issue; 
and, such being the case, the only fact that could be said to hâve been 
concluded by the judgment in the prior interférence would be that the 
plaintifïs' application did not disclose the subject-matter defined in the 
claim of that issue, and the only efïect, either as évidence or as a plea 
in bar, which could be accorded, in the second interférence, to the 
judgment in the prior one, would be to estop the plaintifïs from show- 
ing that the process disclosed in their application covered séparation 
of comminuted particles by repulsion. In such a situation this bill in 
equity, under section 4915, would be, in fact, based upon the judgment 
rendered by the Court of Appeals of the District of Columbia in in- 
terférence No. 33,578, and, having been brought within a year from 
the rendition of final judgment therein, would not be barred by the 
limitation in section 4894. 

Being of the opinion that the District Court erred in dismissing the 
proceeding, the case must be sent back for trial upon pleadings and 
proofs. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for further proceeding not inconsistent with this opin- 
ion, with costs to the appellants. 
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CROXE V. JOHN J. GIBSON CO. 
(Circuit Court of Appeals, Second Circuit. November 13, lOlT.) 

No. 30. 

1. Patknts <g=^.''.2S — Validity — Staktino Device for Gas Esgines. 

Tlie r.;U(hvin patent, Xo. 1,009.011, for a starting devlco for gas en- 
glues, claim.s 1, 2, 4, and 8, hcld voJd l'or anticijjation by the McCadden 
patent, No. 750,879, and claims 3, 5, 6, and 7 for laek of inveutiou in view 
of tlie prior art. 

2. Pate.\t.s <®=>62 — Anticipation — Evidence to Establish. 

Written proof is not invariably necessary to establish anticipation. 

Appeal from the District Court of the United States for the West- 
ern Di.strict of New York. 

Suit in equity by Francis G. Crone against the John J. Gibson Com- 
pany. Decree for complainant, and défendant appeals. Reversed. 

For opinion below, see 237 Fed. 637. 

This is an appeal from an interlocutory dccrce deelaring valld and in- 
fringed claims 1, 2, 3, 4, 5, 6, 7, and 8 of letters patent No. 1,00»,011, issued 
on November 14, 1911, to the plaintiff, Francis G. Crone, as assignée of Day- 
ton A. Baldwin, inventor. Tlie object of the invention was to provide an iin- 
Itroved starting device for gas engines, by wldch tlie engine conld hâve gaso- 
line supplied to it indepcndentiy of the carbureter. It presupposed the ordi- 
iiary eiements of a gas engine, to wit, a gasoline tanli, two or more cylinders, 
a carbureter, a supply pipe between the tanli and the carbureter, and an 
intalte pipe from the carbureter to the cylinders. ïhe patented improvement 
consisted in taiîing ofE from the gasoline supply pipe between tlie tank" and 
the carbureter a lead of pipe which passed up through a pump, and from 
the pump led into the intake pipe beyond the carbureter, and close to the 
manifold. ïhe pump was so devised as to dravv raw gasoline from tlie sup- 
ply Une through itself, and to inject it into the intake pipe, along the 
sides of which it sliould trickle downwards towards the carbureter. The 
pump contained checlc valves, so organized tliat upon drawiug up the pistou 
gasoline would be drawn into the cylinder of the pump, and on pressing tlie 
piston down would be forcibly injeeted into the intake pipe. A valve, F, 
was inserted in the auxiliary pipe just below the pump, and a spraying nozzle 
witliin the intake pipe. The pump was indicated as flxed to the dashboard of 
the motor. The following are the eight claims in suit: 

"1. The combinatioii of a gas engine, a carbureter, un intake pipe extending 
from the carbureter to the gas engine, a gasoline supply, a pipe Connecting 
therefrom to the carbureter, a branch pipe Une extending from the supply 
and connected to the intake pipe, iuid means for forcing gasoline through 
the brandi pipe into the intake. 

"2. The coinbination of a gas engine, a carbureter, an intalie pipe extending 
from tlie carbureter to the gas engine and having branches extending to the 
cylinders of the engine, a gasoline supply, a pipe connected therefrom to the 
carbureter, a branch pipe Une extending from the supply and connected to 
Ïhe intake pipe at the point where tlie saine branches to the cylinders, and 
means for forcing gasoline through the branch pipe into said intake pipe. 

"3. The combination of a gas engine, a carbureter, an intake pipe extending 
from the carbureter to the gas engine, a gasoline supi)ly, a pipe Connecting 
therefrom to the carbureter, a spraying nozzle discharging into the intake 
pipe, a branch pipe Une extending from tlie supply and connected to said 
spraying nozzle, and means for forcing gasoline througli the branch pipe into 
said spraying nozzle. 

(g^^jFor othcr cases see saœe toplc & KEY-NUMBBR in ail Key-Nurabered Dlgests & Indexes 
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"4. Tlie coinbination of a gas engine, a carbureter, an iiitake pipe extendlng 
from the carbureter to the gas engiue, a gasoline supply, a pipe Connecting 
therefrom to tlie carbureter, a branch pipe line extendlng from the supply and 
conuectcd to the iutake pipe, and a pump in this branch line for forcing gaso- 
line into the intake pii)e. 

"5. The cowbiuutioii of a gas engine, a carbureter, an intake pipe extendlng 
from the carbureter to the gas engine, a gasoline supply, a pipe Connecting 
therefrom to the carbureter, a branch pipe extendlng from the supply and 
discharging Into the Intake pipe, and a pump in said pipe Une having valves 
opening toward the Intake pipe. 

"6. The conibinatlon of a gas engine, a carbureter, an intalœ pipe extendlng 
from the carbureter to the gas engine, a gasoline supply, a pipe Connecting 
therefrom to the carbureter, a branch pipe extendlng from the supply and 
connected to the Intake pipe, a pump in the pipe line having valves opening 
toward the intake pipe, and a valve in the branch pipe Hue below the pump. 

"7. The comblnatlon In îin automobile of a gas engine, a carbureter, an 
Intake pipe extendlng from the carbureter to the gas engine, a gasoline supply, 
a pipe extendlng therefrom to the carbureter, a branch pipe Une extendlng 
from the supply to the Intake pipe, and a pump in this branch arranged on 
the dash of the automobile. 

"8. The eomblnation, with a gas engine, of a gasoline supply, an Intake pipe 
connected wlth the gas engine, a branch pipe for conducting fuel from the 
supply to the iutake pipe, and a carbureter oounet'ted vvlth the supply and 
intake pipe Independently of the branch pipe and between the intake pipe and 
the connection of the branch pipe wîth the supply." 

The défendant ralses no substautial question of Intringement, but attacks 
the validlty of the patent. At the flrst hearing the court held the patent 
invalld under the patent to Steele, 992,020, whose date of application was 
earlier than that of the patent in suit, but upon application later évidence was 
introduced to show that Baldwln's devlce was in fact inveuted earlier than the 
application date of Steele, and the court therefore concluded that Steele was 
not au anticipation. From this conclusion the défendant does not appeal, but 
rests Its case rather upon certain other patents introduced on the rehearlng, 
of which the most Important Is that is.sued to McCadden, 756,879, whlch, 
together wlth certain other patents introduced at the flrst hearing, It claim» 
show anticipation. Thèse patents are Riotte, 096,146, Roblnson, 505.0.S3, (!as- 
klll, 742,134, and Eogers, 661,078; but this décision treats only McCadden 
and Elotte. 

The court below considered chiefly the McCadden patent, and dei.ided that, 
although it was a close référence, the plalntlfC had successfully dlstlngulshed 
it, since McCadden had connected the prlmlng devlce dlrectly to the carbure- 
ter, thus maklng it in a sensé a dépendent upon it in prlming the cyllnder, 
Instead of belng independeut, as Baldwin had made It. 

Some hundreds of devices hâve beau umnufactured by the plaintlff under 
the patent In sxiit, but less than a thousand in ail, and he bas secured a cou- 
tract from the Tierce Arrow Company for a royalty of 75 cents upon ail 
motors built by them. With this exception there is no évidence in the case 
of any use of the patent itself. 

The McCadden ijatent, on whlch the défendant prlnclpally relies, re- 
lates to carbureters for internai combustion and has three purposes: Flrst, 
to provide a suctlon feed for the carbureter ; second, to loeate the fuel supply 
below the carbureter; and, third, for an instautaneous primer. The thlrd 
feature aloue concerns this case. Tlie patent shows a tube or i)ipe immersed 
in the fuel supply at the very end of which above the tank is a bulb. The 
conif)ression of this bulb drives the fuel through the tube or pipe which termi- 
nâtes in the upper part of the nnxiug chamber of the carbureter itself. The 
gasoline beiiig injeeted into this niixiug chamber trickles down its sldes and 
probably gathers at the bottom. The Intake pipe extends down into the mix- 
ing chamber to wlthln a short distance of its bottom. The normal source of 
supply for the engine cornes from the fuel tank past a needle of the usual 
klnd into an asplratlng chamber, where it is in part mlxed with air. A valve 
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normally closes one side of this suctlon chsimber, but when suclion Is applied 
from the eiigine this valve is imspated, and tlie gas and air in the suetion 
chamber are drawn liito the mixing chainber, whence they leave througli the 
intake pipe Into the eylliidor itself. Tiie most salient différence between 
McOaddeu's patent and Buldwin's rests in the faet that the opcning from the 
prinalng pipe does not give directly into the intake pipe, but into the mixing 
chamber, and it is upon this point particularly tliat the pliilntifC Insists. 

Riotte's patent exhibits a pump with clieck valves of the same gênerai 
character as that shown In the patent in suit, directly adjacent to the carbure- 
ter tanli. By the use of this pump au added supply of gasoline is brought to 
the aspirating needle of the carbureter itself. The défendant seeks to use the 
référence only to show that the kind of pump used was old in the art. 

Josiah McRoberts, of Chicago, 111. (A. Parker Smith, of New York 
City, and Clifford Nichols, of Buffalo, N. Y., of counsel), for ap- 
pellant. 

J. William Ellis, of Chicago, 111., for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] We consider the McCadden patent an anticipation of 
claims 1, 2, 4 and 8. If the orifice, u, of Figure 1 of that patent 
had opened into the intake pipe, r^, of that figure, it could not 
be even colorably argued that the devices were not identical as re- 
spects the features of thèse claims. There is no warrant for saying 
that the fuel supply, s, is an auxiliary to the main tank ; only one fuel 
supply is mentioned, and it is the same tank as is to be located below 
the carbureter proper (page 1, lines 96 to 100). There is equally no 
warrant for saying that the device was not intended to apply to gaso- 
line engines. The only reason given for a contrary conclusion is that 
the patent applies only to "internai combustion" engines, and that 
"gasoline" is nowhere mentioned, but rather "oil." This is not suffi- 
cient; gasoline engines were a well-known form of internai combus- 
tion engine in 1903, the date of the application, and unless there was 
some expression to the contrary, there would be no ground to hold 
that the phrase did not cover gasoline engines along with the rest. The 
omission of the word "gasoline" may well hâve been because other 
sorts were intended. No proof is suggested that the primer will not 
work with gasoline, or that the "carbureter," a terni appropriate, if 
not exclusively appropriate, to a gasoline engine, is not suitable in its 
structure to such engines. The supposed heating cup, which is un- 
marked, does not seem to us necessarily to be such. It is quite as like- 
ly to hâve been the handle of a drainage plug; we incline so to re- 
gard it. 

Nor do we appreciate the importance of the position that the primer 
must be "independent" of the carbureter. If by this is meant that the 
primer must work independently of the flow of gasoline into the 
carbureter, it is so in McCadden. If it is meant that the air must 
corne into the mixing chamber independently of the valve, i, it is not 
so; but we cannot see that this is in any sensé a feature of Baldwin's 
patent. The adverb "independently," in claim 8, only refers to the 
supply of gasoline to the primer, which must be independent of the 
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flow through the carbureter, as it is. We must remember that it was 
this auxiliary supply of gasoline which both patents sought to achieve, 
and not the supply of air, which was always adéquate, whether the 
weather were cold or hot. 

There is no reason to impugn the operability of McCadden's disclo- 
sure. The valve, i, might not open, it is Irue; but we must assume 
that it would. The patent is entitled to the usual presumption of 
operability; it has passed the expert examiner, and it stands without 
challenge in the évidence. We are certainly not qualified to pass upon 
that question, and we take it as we fïnd it. So, too, of the opération 
of the priming device. In just what form the injection will reach the 
orifice, u, we cannot say. It may be as solid liquid, or it may be mixed 
with air; niuch would seem to dépend upon the size of the pipe, t~. 
Some may gather at the bottom of the mixing chamber, or it may ail 
trickle down the sides, or be evaporated in the air. We cannot pass 
upon this, but we must take the apparatus as capable of doing what the 
patentée set out to do, because it has passed the officiai in charge of 
such matters as so capable, and no compétent person has challenged 
his conclusion. We are not experts in such matters. 

Corning, therefore, to the crux of the controversy, we see no reason 
to suppose that it was patentable invention to inject the priming 
charge into the intake pipe at the manifold, rather than into the mixing 
chamber of the carbureter itself. There is no place in either system 
where one can say that functionally the mixing chamber ends and the 
intake pipe begins. For example, Dorsey, the plaintiff's expert (folios 
668, 669), concèdes that the mixing is not completed in the carbureter 
proper, and that one purpose of a long intake pipe is to secure a better 
mixture than if the cylinder were more directly connected. We must 
remember that the carbureter is no more than an inclosed space into 
which both gasoline and air are freely drawn, so that the mixture 
may be established. Since the mixture continues until the two gases 
arrive in the cylinder, it is only an arbitrary division which sets the 
limit at the précise confine of the carbureter proper. We do not, of 
course, mean to say that the place at which the priming charge is 
admitted is indififerent in the opération of the primer ; it may well 
be that Baldwin's device is superior, in admitting it where gravity 
will spread it over the sides of the intake pipe in greater area than is 
possible in McCadden. Ail we say is that, viewing the mechanism 
functionally, it is only a question of which form is the optimum in a 
schéma whose gênerai purpose and means of realization are the same. 

[2] If the idea of priming the engine at the manifold were of itself 
entirely new, more could be said for the novelty of the invention; but 
it was not. Bâte and Birdsall had so placed the priming cups that 
they opened exactly at that spot, and whatever advantage came from 
injection just there Baldwin did not discover. The plaintiff complains 
of the proof upon this point in that there is no written corroboration 
at least prior to 1910. This is true, yet in the case of Birdsall, at 
least, there is no reason to question the adequacy of the oral proof. 
His recollection is detailed, and he has no possible motive to falsify. 
Written proof is not an invariable necessity. Lee v. Upson (C. C.) 43 
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Fed. 670, 671; Sipp v. Atwood, 142 Fed. 149, 154, 73 C. C. A. 367; 
Grupe Co. v. Geiger, 215 Fed. 110, 114, 131 C. C. A. 418. We may 
accept his testimony that he did pipe his priming charge into the mani- 
fold in 1905, and the plaintiff's invention, therefore, dépends upon 
whether it was enough to adapt McCadden's pump and piping, so that 
the injection should be where Birdsall put it. 

As in ail cases the best test of invention is the history of the art, 
when that throws any light. Ilere the plaintiff urges that there had 
been a séries of failures finally capped by Baldwin's success. It is 
true that the initial priming of a gasoline engine was a difficulty ex- 
perienced from the outset not only in the motor car, but in the station- 
ary engine. There are a number of patents designed to meet the diffi- 
culty, and if it were true that each was designed to meet the same 
problem as Baldwin's patent, there would be force in the assertion. 
We do not regard them as such efforts. The difficulty develops when 
one cranks the engine at the start, and the device of a few drops of 
raw gasoline was an obvious and early expédient. A hand pump 
connected with the supply might originally hâve been an invention — we 
are not prepared to deny it; but McCadden had that and Riotte did 
the same. Riotte, it is true, pumped into the carbureter; it was a 
"tickler," so called, but it obviated the necessity of opening the tank 
and dipping out the gasoline to charge the priming cup, which was 
Baldwin's chief purpose. Moreover, its location was more convenient 
before the days of self-starters than a pump on the dashboard. The 
only advance that we can see, therefore, still remains in the location 
of the outlet. As to this, we cannot ignore that, at about the same 
time as Baldwin, it was completely disclosed by Crone, Case, and 
Steele, a circumstance rightly considered of significance when the 
question arises of the necessity of uncommon originality to the prob- 
lem. EUiott Co. V. Youngstown Car Co., 181 Fed. 345, 349, 104 C. 
C. A. 175. Such a showing suggests rather that the art had at about 
that time made the device presently appropriate in the development 
of the motor car than that it had theretofore baffled the powers of in- 
ventors. We incline to regard the patent as one of those added con- 
veniences which hâve arisen and are continually arising after the main 
structural features of the motor became fixed, and that the necessary 
modifications from what went before did not call for any powers out 
of the common. 

We are strengthened in this conclusion, first, by the fact that the 
patent has no presumptive validity over McCadden, which was not 
cited against it, and because its success has not hitherto given any war- 
rant for the belief that it was coveted as an important feature of the 
equipment of a motor. Although the invention is 10 years old and 
has been patented for 6, Crone has sold less than 1,000, and has got a 
royalty of 75 cents and from only a single company, which, making, as 
it does, an expensive car, presumably does not sell great numbers. 

Claim 3 is for a spray nozzle, which wiU hardly be claimed to con- 
stitute an invention over the other claims. 

Claim 7 locating the pump upon the dashboard is the same. 

Claims 5 and 6, of which 6 has certainly no patentable addition to 5, 
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are for the same kind of pump as Riotte disclosed as an auxiliary or 
"tickler" to the carbureter proper. It was not invention to substitute 
such a pump for McCadden's bulb. 
The decree is reversed, and the bill dismissed, with costs. 



CUTLRR MAIL CHUTE CO. v. AMERICAN MAILING DEVICE CORP. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 32. 

1. Patents ©=328 — Invention — Mail Chute. 

The Cutler patents, No. 758,128 and No. 943,183, eacli for Improvements 
In mail cliutes, and relating to devices for making tlie glass panel wliich 
fornis the face of the chute removable for the dlslodgment of mail mat- 
ter which may hâve caught therein, and to loclting devices for such 
panels, as to clalnis 3, 4, 5, 6, 7, 8, 14, and 39 of the former patent and 
claims 3, 21, 34, 39, 40, and 41 of the latter held void for lacli of patentable 
invention. 

2. Patents <S=>2C(1) — Invention — Patents fob Combination. 

Where ail the éléments of Invention are old but one and the addition 
of that one is not invention, even a combination claim is void. 

Learued Hand, District Judge, dissenting in part, 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Suit in equity by the Cutler Mail Chute Company against the Amer- 
ican Mailing Device Corporation. Decree for complainant, and de- 
fendant appeals. Reversed. 

The action is upon two letters patent, both Issued to Joseph Warren Cutler 
for improvements in mail chutes. Claims 3^ 4, 5, 6, 7, 8, 14, and 19 of No. 
758,128 are in Issue, which patent is hereinafter ealled the first Cutler 
patent, and is dated April 26, 1904 (application filed September 14, 1903). 
Claims 3, 21, 34, 39, 40, and 41 of No. 943,183 are likewlse in suit. This patent 
is hereinafter referred to as the second Cutler patent, and is dated December 
14, 1909 (application filed December 12, 1906). 

Upwards of 2,000 hôtels, apartment houses, and office buildings in this 
country contain mail chutes of this plaintiff or its predecessors ; ail said 
devices l)eing made under one or more of three patents iiow expired, and 
granted to the présent patentee's brother. Thèse expired patents are Nos. 
284,951, 336,038, and 390,347. Of thèse the latest date of issue is 1888. The 
pioneer nature of thèse earlier patents is evidenced by tlie now widely ex- 
tended use of the word "mail chute," which is found in the spécification of 
No. 336,038, while the expired Cutler patents themselve.s are ail for a "letter 
box connection." The brothers Cutler seem to hâve originated the thing and 
Its accepted name, and the nature and extent of the nionopoly accorded the 
first inventer may be best judged from the first claim of the earliest patent: 

"In combination witli a building of two or more stories a mail réceptacle 
consisting of a box or réceptacle located in a lower story and a conductor ex- 
tending thence upward to a highcc story and there providcd with an iulet 
openlng." 

(g3=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dige^t^ & Ii;d< xts 
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A mail chute is plainly of no great service uuless tlie letters ttierein de- 
posited are collectei] by the officiai letter carriers. Accordingly for years, and 
before the issuance of elther patent in suit, the subject has t)een regulated by 
the Postmaster General, pursuant to act of Congress. Act Jan. 2'i, 1893, c. 41, 
27 Stat. 421 (Comp. St. 1910, § 7277), Postal Kegulations, § G72. Officially 
the mail chute consists of a "niaillug chute" and a "receiving box." 

Thèse patents (so far as involved in tliis case) relate only to the chute por- 
tion, which reçoives letters falling oftentimes froin a great helght, and ac- 
quiring considérable velocity in descent. In 1905 the l'ostal Department made 
a reguhition that ail portions of the interior of the chute should be "easily 
reached by postal authorities, but not by other persons." Tliis meant, of 
course, that some method of galning access to the interior sliould be pro- 
vided, not involving dismantling or disiutegration of the completed chute, 
nor violence on tlie part of the investigator. 

L'nder the expired Cutler patents plalntifE had supplied with the approval 
of the postal authorities the considérable nuraber of chutes above mentioned, 
of a style iinown herein as Model B. ïhe panel (i. e., the glass front) of such 
chute could not be renioved from tlie métal body to which it was attixod with- 
out possible straining of métal parts and certain dismemberment of the sliop- 
fitted panel and sides. ïhe postal rulo of 1905 resulted from the construc- 
tion by plalntlfC of a chute responding to the lirst patent in suit ; but its 
opération was deferred until July, 1907, upon représentations that the plaintiff 
had many old chutes ou liand and many unfllled orders therefor. 

Of the claims in issue (in the first Outler patent) tlie third is the most gên- 
erai, and is as follows: 

"A mail chute embodying a plurality of superposed tubular sections, and 
hâving an independently movable panel to permit access to the interior of the 
chute without removing adjacent chute sections." 

The flfth clalm describes the panel merely as "removable," and as haviug 
"portions projecting inwardly beyond the meeting edges of the panel and the 
walls of the chute." 

Ttie seventh daim restriets the opening to one side, calls for a "removable 
panel for closing the opening," and describes the "sides of said panel [as] pro- 
jecting inwardly beyond the adjacent walls of the chute." 

Claims 4, 6, and 8 may be said to constitute a class, in that they ail de- 
scribe as an élément of invention the joints between panel and chute. Clalm 
6 is typical: 

"A mail chute having an opening at one side to permit access to the in- 
terior thereof and a removable panel for closing the opening, the meeting 
edges of the panel and walls of the chute being renioved from the corners of 
the chute and said panel having projecting portions extending inwardly be- 
yond said meeting edges to prevent lodgment of mail matter therein." 

Claims 14 and 19 are as follows: 

"A mail chute embodying the channel or body opeu at one side having the 
flanges at the edges of said opening in combinatlon with a door or closure 
embodying the side frames each provided with parallel flanges, and tlie glass 
panel secured between them, a portion of the door-frame extending between 
tlie llanges on the body." 

"A mail chute embodying a chaiinel or body portion open at one side and 
having the inwardly extending flanges at the sides of said opening and the 
removable panel for closing said opening and a plurality of locking devices 
for securing it." 

Of the claims in issue of the second Cutler patent plaintlfE's counsel sug- 
gests that No. 21 is typical. We find it so, and it is as follows: 

"The combination with a support, of a n]ail chute having a removable por- 
tion or panel to permit access to the interior thereof, means for securing the 
chute to the support and a movable member for preventing access to the se- 
curing means and also securing the removable portion or panel of the chute 
in position and a l:ey lock for securing said member in position." 

The défendant is a corporation which began business in 1914. In several 
buildings it erected chutes, some at least of wlûch were examined by the 
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plaiiitiff before suit, and were asserted to be infringements. There is no con- 
test over the style of construction flrst employed by défendant. It 'wlll be 
referred to as "defendant's flrst form of chute." 

Prier to notice of infringenient, and several months before thls action was 
begun, this flrst style of construction was abandoned, and what will be called 
"defendant's second form of chute" put on the marlîet. Plalntitï, while de- 
nying that defendant's second form is actually made as testlfled to, still clalm- 
ed infringement. The court below held that both of defendant's chute forms 
infringed ail the claims In suit, and decreed accordingly ; défendant took this 
appeal. 

Frederick P. Fish, C. P. Goepel, and Harrison F. Lyman, ail of New 
York City, for appellant. 

Frederick F. Church and G. Willard Rich, both of Rochester, N. Y., 
and Melville Church, of Washington, D. C, for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1] We 
accept the statement of counsel that the objects aimed at by this paten- 
tée, and sought to be covered as to the means of attainment, by the 
claims in suit are three : (1) The provision of a secure, but readily re- 
movable and replaceable, panel, giving easy access to the chute interior. 
(2) The provision, between said panel and the fixed portion of the 
chute, of a joint so positioned and formed as to preveiit or lessen the 
catching of descending letters, etc., in such necessary joint or meeting 
of parts. (3) Furnishing an efficient means of securing in closed or 
operative position the panel aforesaid. We are satisfied that he has 
attained them ail, and defîned the means of accomplishment by claims. 
This record présents the questions whether plaintiff's means required 
invention in the devising, and whether défendant, in attempting to 
reach the same goal (open to ail), has been guilty of infringement. 

The inventive worth of what is disclosed by the applicant for a 
patent largely dépends on the extent to which the field in which he 
Works has been fertilized by preceding laborers. The attainment of a 
désirable and even difficult resuit does not permit thé court to forbear 
scrutiny of the means of attainment; for it is only with that depart- 
ment of intellectual efïort that the patent law is concerned. Wood v. 
Kahn (C. C.) 189 Fed. 399, affirmed 198 Fed. 403, 117 C. C. A. 193. 
This is fundamental, even though it remains true that, if many hâve 
sought the resuit without success, or the thing produced supplies a real 
public demand therefor, the fact of success is some évidence of inven- 
tion. 

When a department of human enterprise has, for the term of years 
allowed by law, been exclusively occupied by one person, through 
ownership of pioneer and basic patents on which a large business has 
been erected, such lawful monopoly necessarily tends to divert inde- 
pendent inventors or improvers f rom a field in which their only présent 
market is the patent owner, who is doing very well without them, and 
as naturally produces improvements devised by or on behalf of the 
owner of the business, built on the basic patents, that oftentimes rather 
satisfy a mercantile désire for the continuance of patent protected 
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trade, than any scientific difficulty, or public demand. There is noth- 
ing unlawful about this, but when improvement patents in such long 
restricted, if not completely monopolized, branch of trade, are put to 
the test of forensic discussion, the absence of prior or even contem- 
porary eiïorts in the same direction cannot, with any force, be used as 
évidence or argument to support them. 

This plaintifï's business is the most striking example of such lawful 
restriction of compétition, as yet presented to us. Not only did the 
expired Cutler patents create in effect a monopoly of the mail chute 
concept, but, since there was small market for the product, unless the 
letter box at the chute bottom became part of the postal System of the 
country, former departmental régulations practically required con- 
formity to the expired patents, and the présent rules confine officiai 
récognition to chutes on which we think certain of the claims in suit 
must plainly read, until some bold inventor finds a closure for a box, 
which is not a door, lid, cover, or casing. It accordingly results that 
the art prior to the patents in suit consists substantially of the expired 
Cutler patents, supra, and the plaintiff's practice under them. 

We therefore briefly indicate what fmaterial to this issue) plaintiff 
did under the expired patents, what the patents in suit disclose, and 
what défendant does or has donc. 

The 2,000 chutes put out by plaintiff as above stated, under (espe- 
cially) No. 390,347, were formed of parts, assembled into a continuous 
vertical conduit, showing everywhere, except at mail entrances, the 
transverse horizontal section of Fig. 4 of that patent. 



^.^.4. 




The métal chute body (/<) is seen formed into a rectangle, whereof 
one side is omitted, except the "flanges" (ii) ; to which flanges the 
glass frame (B) is affixed, by clamp strips (a, b) within and without the 
box of the chute, and riveted together {k). The clamp strips were 
made of elastic métal as long as the chute section, secured over the 
flanges by the rivets, and the glass panel then slid between them, the 
elastic clamps yielding to let it in^ and holding the panel in place by 
pressure. 

A desideratum, in any device of this kind, was and is to make an 
interior surface so smooth that letters would not catch in chinks, cracks, 
or the like, and so clog the chute. Therefore the rivets were counter- 
sunk, and the "bar" interposed between superimposed chute sections 
was beveled so that its lower edge projected into the chute slightly, 

1 In Fïg. 4 only one clamping device is shown ; tliat on one sIde being omit- 
ted to show plainly the flange construction. 
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like the eave of a roof. This was to deflect falling |etters from the 
necessary crack, where one clamped panel ended and another began, 
as is set forth in the spécification. In this construction, as may be 
plainly seen, the glass panel was not intended to be in the vertical plane 
of the chute flanges, the inner clamp (b) did not go into the corner, or 
cover the whole flange, and that clamp projected into the completed 
chute. As long as the rivets held, and no one disturbed the fitting of 
the superposed sections, there was no crack or crevice on the panel in- 
terior, except as shown above, and also where sections met, and that 
was protected by the bevel of the "bar" over one and under the next 
glass front. 

Nevertheless clogs occurred, and to remove them it was necessary 
to remove the panel ; that (says the patentée) was a simple matter, but 
the proper replacing "absorbed my attention," because such removal 
disturbed the shop fit, and if at some part of its length (several feet) 
the inner clamp (b) sprang away from the glass, a crevice appeared, 
fatally attractive to falling letters. 

The first patent in suit discloses a movable panel, in the form de- 
scribed a door, hinged at one side and provided with studs on the 
other, which studs engage appropriate parts of a locking device ar- 
rangea on the proper side of the chute body. The structural différ- 
ences (so far as material) between chutes under this patent and those 
of the expired patent may be seen in the subjoined détail in transverse 
section of a hinge corner ; the opposite, or locking corner is the same, 
so far as hère important. The diagram is part of Fig. 4 of No. 758,128. 

It is hère seen that the chute 

yf) ^éSif- ^ ^ body is flanged as Ijefore (J8), 

' that the panel now has a frame 
(19) around which the elastic 
inner and outer clamps (S£, 23, 
not necessarily intégral) pass, 
holding the glass front {21) in 
place by pressure. This con- 
struction meets postal require- 
ments (apparently passed to 
cover such construction), in that 
the key of the contrivance can 
f be and is given the letter carrier, 
and, if a clog occurs, he opens 
the door of the choked section, 
pulls out the letters, and locks 
the door again. Letters still 
catch; this device enables them 
to be reached by means of a 
key, instead of a mechanic. 
The second Cutler patent discloses a System of affixing the several 
chute sections to the wall by means placed underneath or behind hinged 
crossbars, on the panel front of the structure, which, when locked in 
place, at once secure the panel doors in shut or operative position, and 
cover up the means by which the chute is fixed to the supporting wall. 
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Defendant's first form of chute, gives in transverse horizontal section 
the form below (one corner only shown). 




The second form of alleged infringement produces a corner said by 
plaintiiï to be the follcwing (on each corner) : 




Defendant's chute section has a hd or cover, seen to fit over the pro- 
jection or ridge A in the two last diagrams, and locking is effected by 
a cross bar binding the top of the hd (panel) when in closed position. 
To remove the panel and get at chute interior, the bar is unlocked and 
removed (it is not hinged), which enables one to lift the panel out of 
its engagement at the end remote from the locking bar. AU defend- 
ant's chutes are fastened to the wall by screws, with heads defaced. 

The detailed statement, now concluded, seems to us to fully show, 
the simple, if not elementary, nature of the mechanical or scientific dis- 
closures on which the patents in suit base exactly 100 claims. That 
mail chutes grew in popularity while the basic patents were alive, that 
the Postmaster General was glad to hâve a locked chute, as well as a 
locked letter box at its bottom, and that thèse facts combined to make 
the more elaborate and expensive construction marketable, we do not 
doubt ; the évidence is f uU to the point ; but neither f act proves inven- 
tion ; and it may be added that the now patented devices do not pre- 
vent or lessen clogging of chutes. They only provide easier access to 
the choked région, and facilitate cleaning chute interiors. 
247 F.— 33 
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This cause does not require us to consider whether there was inven- 
tion in any détail of the disclosed construction. That particular form 
(for the claims in suit) is but one embodiment of the concept of the 
claims, nor does the defendant's apparatus bear any resemblance worth 
mention to plaintiff's spécifie disclosures. 

Of the first patent, we hold the third claim invalid, because there 
was no invention in putting an "independently movable" panel, door, 
lid, or cover on the mail chute of the prior art. The language of Vic- 
tor, etc., Co. V. Hawthorne, etc., Co., 178 Fed. 455, 101 C. C. A. 439, 
is thought applicable to this claim. 

In so far as claims 5 and 7 of this patent advance as an élément of 
invention a panel "having portions projecting inwardly beyond" the 
chute walls, they suggest nothing patentable. The claims on their face 
describe a door or lid that projects slightly into the réceptacle it closes. 
The fact is old to common knowledge, and there is nothing in the 
spécification to require separate considération. 

Claims 4, 6, and 8 présent the gist of controversy. Taking No. 6 as 
typical, the question is whether there was invention in (a) removing 
the meeting edge of panel and chute from the chute corner, and (b) 
projecting a part of the panel (substantially as specified and for the 
purpose stated) inward and beyond the meeting place of door and 
chute. 

[2] The positioning of the meeting edge is just where it was in the 
chute of the expired patent, and the inner clamp of that patent pro- 
jected into the chute; there was a vertical crack at the meeting of 
clamp and flange, and so is there in the construction of the claim. The 
only novelty shown or claimed is to treat the inner clamp strip as a 
part of the panel and give it the shape shown in diagram above {23). 
As pointed out, a gênerai claim for any inward projection is invalid, 
and, when thèse more spécifie claims are examined, we find the old 
crack or meeting place still existent, and the means (i. e., projection) 
of minimizing its evils no more than an obvious adaptation of the 
bevel of the expired patent and common knowledge. That one bevel is 
vertical and the other horizontal is an immaterial différence. Ail the 
éléments of thèse claims are old, and the function suggested for théir 
combiiiation is not reached by new method or means ; nor do we think 
it is attained at ail, as letters still stick for the same reasons as pre- 
vailed before this form of construction. We find thèse claims invalid 
for lack of patentable invention over the prior art. Where ail the ele- 
■ ments of invention are old but one, and the addition of that one is not 
invention, even a combination claim is void. Herzog v. Charles Keller 
Co., 234 Fed. 87, 148 C. C. A. 101. 

We may add that, even assuming validity, the defendant's second 
form.plainly avoids infringement. 

The fourteenth claim présents no question not covered by the fore- 
going, while the nineteenth requires us to hold, as we do, that the addi- 
tion of locking devices generically to a mail chute is not invention; 
the point needs no more than mention. It is not pretended that there 
is any similarity between the locks of the parties. 

The second paient required us only to point out, that défendant does 
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not hâve any "means of securing the chute to the support" other than 
the screws of an art older than mail chutes : nor has it any means for 
at once preventing access to its screws and "securing" its "removable 
panel" (i. e., locking its lid), other than a bar lock, which likewise ante- 
dates the spécial art under considération. 

A mail chute is a long, narrow conduit, built of boxlike sections set 
on end. To fasten such boxes to a support, and put doors or lids on 
them, and then lock them, so that no one can either open them or take 
them down without violence, is doubtless a good thing; but a claim 
for the means or method of accomplishment must show invention in 
the mechanism. If in this claim the word "conduit" were substituted 
for "mail chute," the nature of plaintiff's demand would be plainer. 
There is no magie in "mail chute" ; the mechanical question, and there- 
fore that of invention, is just what it would be as to any other boxlike, 
sectional conduit for the transmission of solids by gravity, unless the 
inventive thought has mechanical relation to the peculiar thing trans- 
mitted. This claim has not, and the spécification does not help it out ; 
therefore it shows no invention. 

The decree below is reversed, and the cause remanded, with direc- 
tions to dismiss the bill for lack of invention in the claims sued on, 
with costs in both courts. 

LEARNED HAND, District Judge. I concur in the foregoing, with 
the following exceptions: 1 think claims 4, 6, and 8 of the first patent 
valid, but infringed only by the defendant's first structure. I do not 
think claims 21, 39, 40, and 41 of the second patent infringed, and 
therefore do not pass on their validity. As a resuit I should give the 
plaintifï a decree upon claims 4, 6, and 8 of the first patent. The 
practical resuit of this would not be substantially difiierent from that 
reached by the majority of the court. 



MINER V. T. H. SYMINGTOX CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1917.) 

No. 13. 

1. Patents ®=19 — "Invention"— Incbease in Strengtii of Device. 

Mère increase in strengtii of a meclianical structure is not "invention." 
[Ed. Note.— For otlier définitions, see Words and Phrases, First and 
Second Séries, Invention.] 

2. Patents <©=>328 — Infringement— Draft-Riggino. 

Tlie Miner patent, No. 608,655, for a draft-rigging for railway cars, con- 
strued in view of tiie prior art, is limited to the précise construction de- 
scribed and shown. As so construed, held not Infringed. 

3. Patents <Es=>32S — Invention— Dkait-Rigging. 

The Miner patent, No. 608,656, for a draft-rigging for locomotive tend- 
ers, the essential feature of vvliich is the torm of the side plates of such 
rigging, is void for lack of invention in view of the prior art. 

©=3Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe.'! 
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4. Patents <g=5328— Tnfeingement— Dbaft-Riggis-g. 

The O'Cormor patent, No. 829,728, for a draft-rigging for railway cars, 
held not inf ringed. 

5. Patents <S=3312(2) — Suit fob Infringembnt— Evidence. 

In a suit for infringement in whicli the only issues tried are those of 
validity and infringement, évidence to sliow tliat défendant entlced away 
complalnants' worlîmen, skilled in tlie making of tlie patented structures, 
is Irrelevant to the issues. 

Appeal from the District Court of the United States for the Western 
District of Nev^f York. 

Suit in equity by William H. Miner against the T. H. Symington 
Company. I3ecree for complainant, and défendant appeals. Reversed. 

For opinion below, see 238 Fed. 806. 

The action is upon three patents: No. 668,655 issued to plaintlfl: Miner 
(Olalms 4 and 5). This patent is hereinafter referred to as the flrst Miner 
patent. No. 668,656, also issued to the plalntlfC Miner (Olaini 8). Tliis patent 
is hereinafter referred to as the second Miner patent. Thèse tvvo Miner pat- 
ents were applied for and issued on the same days. The flrst is sald to relate 
to "draft-rlgglng for railway cars," and the second to ''tandem spring draft- 
rigging for locomotive tenders." 

"Draft-rigging," or "draft-gear," Is a phrase meaning "the whole of the ar- 
rangements by which a car is drawn, and which resists concussions." 

No. 829,728, Issued on the application of O'Connor and owned by plaintiff 
(Claims 5, 6, and 7), is also in suit. This patent also is described as for 
"draft-rigging for railway cars." It is proven and hereafter assumed that 
mechanism of this gênerai type and for the purpose of taking up or mlnlmiz- 
ing the effect of tlie jerks and concussions incidental to the opération of rail- 
way cars and tenders (so far as their hauling apparatus is concerned) is old, 
and the art crowded. 

AU of thèse patents relate to what is known as "tandem draft-rigging," for 
which a British patent was issued as early as 1865; and the plaintiff himself 
bas received or acquired about a handred patents relating generally to this 
subject. 

Of the claims in suit under the first Miner patent, the fourth claim Is as 
f oUows : 

"The combination with the draw-bar, pocket-strap, tandem-arranged springs 
and followers, of a pair of flanged steel draft-beams, a pair of stop-castings 
secured thereto, and each furnished with three stops and upper guide-flange, 
a lower guide-plate for the followers and the draft-rigging to rest upon ex- 
tending between said draft-beams and secured thereto by bolts passing through 
the lower flanges thereot, the upper guide-flanges of said stop-castings each 
tapering from the middle toward both ends to form a fulcrum for the pocket- 
strap to swing upon, substantially as specifled." 

The flfth claim only varies from the fourth in specifying that the lower 
guide plate shall hâve "a central longitudinal channel for the lower member 
of the pocket-strap." The single claim of the second Miner patent hère in 
suit is as follows: 

"8. In a draft-rigging, the combination with the draw-bar, pocket-strap, 
tandem-arranged springs and followers at both ends of both springs, of a 
pair of stop-castings having each three stops for the followers to abut against, 
the middle stop at its portions above and below the foUower-guides being 
deeper than the end stops to form pivots for the draw-bar and pocket-strap 
to swing or turn laterally upon, substantially as specifled." 

Of the O'Connor patent, the flfth claim is as follows: 

"In a draft-rigging for railway cars, the combination with the draw-bar, 
springs and followers, of side jjlates or stop-castings each conslsting of a cast 
web of substantially unlform tliickness throughout, having intégral uprigbt 
bends or convolirtions therein formiiig upright stop-shoulders, and having also 

<g=9For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests H. Indexe» 
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horizontal convolutlons thereln formiug longitudinal strengthening rlbs or 
flanges, said horizontal convolutlons extendlng between but not across said 
upright convolutlons, substantially as specifled." 

The sixth and seventh claims of thls patent merely vary the form of state- 
ment chosen for the flfth, the latter beiug stated as a combinatioii, the sixth 
and seventh describing with particularity the "draft-rlgging slde plate or stop- 
casting," wliich is the substance of O'Connor's invention. He did not and does 
not prétend to hâve inveiited or devised a complète draft-rlgging; he states 
that he deals particularly in "Improvements in the construction of the slde 
plates" of such rigging. The lower court fouud ail the above enumerated or 
referred to claims valid, and declared infrlngement of ail of them in that the 
défendant company had manufactured certain draft-rlgging apparatus for the 
^ew York Central, etc., Eailroad upon the order of the latter, and in pursu- 
ance of its designs. The défendant took thls appeal. 

The particular article of manufacture said to infrlnge ail of thèse claim;. 
is a stop-castiiig made by Symington for the railroad, and pictured below; 



DEFEXDANT'.S STOP-CASTING 




The flfth claim, however, of the flrst Jliner patent, is more particularly 
said to be infringed by defendant's application to the above stop-casting of 
the supporting plate shown below as passing from one stop-casting to the 
other and underneath the after eud of the pocket-strap : 
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The stop-casting of Miner's first patent is speclftcally shown in Figure 
thereof: 



FIGURE C 




James R. Sheffield, of New York City, W. S. Symhigton, Jr., of Bal- 
timore, Md., and Gilbert P. Ritter, of Washington, D. C, for appellant. 

E. W. Hatch, of New York City, Louis Desbecker, of Buffalo, N. 
Y., and Joseph Harris and Geo. I. Haight, both of Chicago, 111., for ap- 
pellee. 

George S. Payson, of Chicago, 111., amicus curiae. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 



HOUGH, Circuit Judge (after stating the facts as above). It is said 
that thèse patents relate to the means for doing a diffiicult thing, viz. 
inserting apparatus strong enough to withstand the increasing demands 
of railway service into that very contracted space between the sills of 
a car allowed by the Master Car Builders' Association for the insertion 
of draft-rigging. 

[1] From this premise it is argued that those who furnish such in- 
creased strength in draft-rigging without increase of size should be 
deemed to hâve displayed invention by (as counsel put it) "the solution 
of thèse difficulties." This assertion is erroneous as matter of law. 
Mère increase in strength is not "invention" (Planing Machine Co. v. 
Keith, 101 U. S. 490, 25 L. Ed. 939) ; and that no change in form, pro- 
portions, or degree so as to do the same thing in the same way, though 
with better results, is invention, has been recently reasserted in Rail- 
road Supply Co. v. Elyria, etc.; Co. (May 21, 1917) 244 U. S. 285, 37 
Sup. Ct. 502, 61 L. Ed. 1136. 

The patentées make no such claim for themselves. Neither of the 
Miner patents even suggest that the resuit of the invention claimed is to 
increase strength or durability without increasing bulk. O'Connor 
does déclare that he wishes to avoid breakage of stop-castings (or side 
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plates) by producing a web of uniform thickness, and this means that 
his web is to be a stronger web. He does not claim, however, and no 
patentée can claim, that his product is entitled to patent protection on 
account of its strength ; he can only patent the means by which he gains 
strength — or any other désirable quality. 

[2] We assume without deciding that, in so far as the claims in suit 
purport to be for combinations, they set forth true combinations. Ex- 
amining, therefore, the f ourth claim of the first Miner patent as a com- 
bination, it is seen to combine ail the parts of a draft-rigging, ail gen- 
erally well known to the prior art, and therein presented in many 
variants. The novelty of the combination and the gist of the invention 
réside in two éléments described thus : (1) "A lower guide-plate for 
the f oUowers and the draft-rigging to rest upon," and (2) a stop-casting 
having upper guide-flanges "each tapering from the middle toward both 
ends to form a f ulcrum for the pocket-strap to swing upon." 

The stop-casting of the claim can be readily understood by examining 
Figure 6 (supra), and the guide-plate as claimed is accurately present- 
ed by imagining the defendant's supporting plate (supra) extended un- 
til it covers and guides ail the followers instead of only one of them. 

The first question is whether the state of the art entitled Miner to a 
range of équivalents that would include as infringements devices not 
within the exact and technical meaning of the words used in the clainl 
Defendant's stop-casting contains a central flat-faced projection which 
in order to be an infringement must be found the équivalent of Miner's 
fulcrum, substantially as described. There is nothing to show that the 
word "fulcrum" is not used in its ordinary sensé, viz. a prop or support 
for a lever. He shows and tlescribes a true fulcrum, on which the 
draw-bar and pocket-strap (rigidly connected in Miner's apparatus) 
truly pivot, exerting an obvions leverage. 

A similar rigging normally loosely aligncd with the flat face of de- 
fendant's middle stop (as is the case in the alleged infringement) might 
pivot on either the forward or after end or edge of the stop as a ful- 
crum; but it could never properly be said to pivot on the entire pro- 
jection. 

Something more than a literal reading of the claim is necessary to 
find infringement, and so "fulcrum" is said to mean any projection 
upon any part of which a pivoting action may take place. The prior 
art forbids such construction. It is enough to mention expired patents 
to the présent plaintiff. Nos. 549,207 ancl 570,038; which plainly dis- 
close a draft-rigging intended to laterally swing upon centrally placed 
square-faced lugs, not extending the entire height of the stop-casting, 
but upon which, as the later expired patent states, "the draw-bar and 
its extension may vibrate laterally to a limited extent." So far as wt 
can discover there was room in the art for exactly the claim made in 
the patent in suit, i. e., for a combination of parts generally well known, 
and most of them specifically old, but with a stop-casting truly f ulcrum- 
ed at the middle stop. But there was not room in the art to claim a 
fulcrum, and then read fulcrum to cover a wide flat-faced projection, 
which in its entirety no one would normally call a fulcrum or pivot. 

The fifth claim of the first Miner patent présents the additional ques- 
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tion whether the supporting plate of the défendant is in substance the 
channeled guide-plate of the plaintifif. It is undeniable that the func- 
tion of the defendant's plate, so far as it goes, is exactly that of the 
plaintifï's. The question is as bef ore, whether prior knowledge leaves 
it possible to construe a "'guide-plate for the followers and the draft- 
rigging to rest upon, * * * having a central longitudinal channel 
for the lower member of the pocket-strap" to mean any support for the 
pocket-strap and contents which even partially performs the guiding 
function of the described and claimed plate of the plaintiff. There was 
certainly nothing new in supporting plates channeled or plain. The 
so-called "spider" of Stark, 587,376, is such a channeled plate, nor does 
it make any différence that Stark's draft-rigging was a single spring 
instead of tandem apparatus — both devices must bave followers, and 
for the same reasons. It was successfuUy urged in the court below 
that Claim 5 could not be construed to apply only to a guide-plate, 
which guided ail the followers, because such construction would leave 
Claim 2 (not in suit) identical with it, as Claim 2 specifically calls for a 
"lower guide-plate extending from the front to the rear follower for 
the followers and the draft-rigging to rest upon." Cadillac Motor Car 
Co. V. Austin, 225 Fed. 983, 141 C. C. A. 105. The doctrine is not ap- 
plicable, because it is not true that the descriptions of the lower guide- 
plate are the only différences betvveen Claims 2 and 5, but we find 
(whatever the resuit upon the compared claims) no différence in mean- 
ing between their language on this point; both specifically require a 
guide-plate that guides ail the followers. If the word "followers" in 
Claim 5 does not mean ail followers, it is meaningless. 

Let it be assumed that a combination of f amiliar éléments functioning 
in familiar ways, and new only in the introduction of a supporting 
guide-plate for ail the followers, is valid, It is only valid, however, in 
its entirety, for supporting plates with channels are both old and simple. 
Whether it was invention to extend the supporting plate so as to guide 
ail the followers we need not consider ; but this claim cannot be read 
so as to find infringement in a supporting plate that does not guide ex- 
actly in the way described and claimed in Miner's patent, without los- 
ing whatever validity it possesses. 

[3] The second of Miner's patents présents but a single question that 
we shall consider, viz. : Was it invention to disclose a side casting hav- 
ing a middle stop deeper, i. e., projecting further from its base, than 
the end stops? 

There is hère presented an aggravated example of a thing common in 
patent litigation. This second Miner patent is not for a projecting mid- 
dle stop, but for a draft-rigging for tenders ; its whole object is to pro- 
vide an apparatus, with certain enlarged parts so as to fiU up the space 
allowed for draft-rigging on tenders, which is much greater than that 
allowed for cars. Incidentally the eighth claim plainly reads (according 
to plaintifï) on any stop-casting having "its portions above and below 
the follower guides deeper than the end stops" if used in what is other- 
wise any draft-rigging of the prior art. 

We doubt whether the disclosure of the patent, owing to clérical er- 
rors in drawing, and blind language in spécification, supports the claim ; 
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but for purposes of argument we accept the reading of appellee as just 
stated. 

Having made this concession, we nevertheless consider the claim 
void upon expired patents to Miner, 570,038 and 549,207. Both of 
thèse documents show a projecting lug, upon which (as previously 
pointed out) the patentée declared the drawbar and its rigid extension 
would vibrate laterally to a Hmited extent. Miner disclosed this hig 
in his earher expired patent and attempted substantially to claim it in 
his later, and was properly refused by the Patent Office. Yet Claim 8 
of the patent in suit shows two lugs (i. e., projections from the middle 
stop) for the "draw-bar and pocket-strap to swing or turn laterally 
upon." Of course, the single lug was abandoned to the public when 
it was not claimed in the first expired patent. The action of the Office 
as to the second emphasized that abandonment. There was no inven- 
tion in making the lug double (as the patentée shows it) ; and we may 
add it was equally without invention to make the projecting middle stop 
in the shape chosen by défendant. Nor was the case bettered by sub- 
stituting one new élément, itself showing no invention, in an apparatus 
otherwise old, and calling it a combination. 

[4] Of the O'Connor patent little need be said, since the décision of 
the Circuit Court of Appeals for the Seventh Circuit in Nash v. Miner, 
245 Fed. 349. 

We disregard the unhappy phraseology of O'Connor's spécification 
and claims, and look beyond words which seem to demand a patent up- 
on an article showing "bends or convolutions" simply because that 
shape was chosen. This patentée also propounds a combination, func- 
tioning not otherwise than many other draft-riggings, in which the only 
novel élément is a "cast web of substantially uniform thickness through- 
out," a phrase which is carried through ail the claims in suit and is the 
burden of the spécification. 

As pointed out in the case cited, even the production of convolutions 
on the web was not new. In order to hâve a right to any patent it was 
necessary to show that the cast web, which looked as if it had been 
bent and was therefore convoluted in appearance, had some new quali- 
ty, or arrived at the old resuit in a new way; for his casting, when 
completed, functioned like any other casting, and so did the rigging of 
which it was an élément. 

If the patentée did this, it was in one way alone; viz. he disclosed 
that he made his casting without T-sections. Mère inspection of the 
defendant's casting shows that it is full of T-sections. Therefore it is 
a difl^erent thing from the only new élément in O'Connor's alleged com- 
bination, and consequently there is no infringement. 

[5] Much of the record herein is devoted to an efl^ort to show that 
the défendant enticed away from the plaintifï's contractors, laborers 
particularly skilled in the production of stop-castings. This évidence 
was duly objected to, but successfully justified in the lower court, be- 
cause it was thought to show "defendant's deliberate appropriation of 
the plaintifï's rights." We think none of it was relevant. The plaintiff 
had no rights unless infringement was proven, and infringement did 
not dépend on what particular workmen molded defendant's casting. 
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but on the nature of the casting after it was produced. As a ground 
for increased damages in addition to profits, such évidence might hâve 
been matcrial, before the mastcr, but it did not tend to prove inf ringe- 
ment, which was the only issue tried below. The testiinony should 
hâve been exchided ; but the remarks concerning it made by counsel on 
both sides in the briefs submitted to us are of a lamentable acrimony, 
and our disapproval thereof we deem it necessary to note. 

The decree below is reversed, with costs in both courts; the mandate 
will déclare that the défendant has not infringed Claims 4 and 5 of the 
first Miner patent, nor Claims 5, 6 and 7 of the O'Connor patent, and 
that Claim 8 of the second Miner patent is void for lack of invention. 



JOHNSON et al. v. LAMBERT. 

(Circuit Court of Appeals, Second Circuit November 13, 1917.) 

No. 1, 

Patents <S=»328 — Invention — Union Suit Garment. 

The Johnson patent, No. O7.'},200, for a union suit garment, held vold 
for lack of Invention, in vlew of the prlor art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Horace G. Johnson and Henry S. Cooper against 
M. H. Lambert. Decree for complainants, and défendant appeals. 
iReversed. 

For prior opinion, see 234 Fed. 886, 148 C. C. A. 484. 

E. P. Samuels, of Baltimore, Md., and F. P. Warfield, of New York 
City, for appellant. 

Livingston GifFord and Albert H. Graves, both of New York City, 
for appellees. 

Before WARD and ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

MAYER, District Judge. This cause is returned to this court for 
hearing on a supplernental record in pursuance of a mandate which 
directed the taking of proof as to two aspects of the case, to wit: 

"(1) To take proof as to whether the Holmes garments like, or substantlally 
like, Defendant's Exhlblt G for identification, ofEered as a spécimen of thèse 
garments, had been in use or on sale prlor to the patent in suit ; and 

"(2) To take such testimony, If any, as It may deem advisable, to explaln 
the construction and mode of opération of Exhlblt G or simllar garments, 
and thereupon to return the proof s to this court, with the opinion of the 
District Court as to (1) and as to (2), If there be any confllct in the testimony 
as to the manner In which the Exhlblt G or simllar garments were actually 
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constructed, or as to tlie mode o£ opération of such Bxhibit G or similar 
garmeiits." 

The opinion of the court on the appeal on the original record is 
reportée! in 234 Fed. 886, 148 C. C. A. 4S4} We there stated : 

"With ganiients made under tlie Muller Brltlsh patent, 8,76f> of 1896, the 
Cook United States i)atent, G15,(i32 of 1898, the Rochette British provisional 
spécification, 1,343 of 1864, and the Tichy Austria patent, 27,283 of 1907, laid 
on a tal)le before the nian skilled in the art. we think there was so little 
opportunity for inventive ability that patentahillty on the record as it now 
stands is doubtful. We do not confine our références to those just recited. 
They are nierely examples of the prlor art, ail of which we hâve regarded as 
pertinent in arriviug at our conclusion. * * * Thls brings us to a con- 
sidération of Exhibit fi for identification, which was excluded by the trial 
cotirt. Tliis was offcred by défendant as a spécimen of the so-called Holmes 
garments. We regard this as a elosed crotch garment. To eall it otherwlse, 
in considering tiie prior art, is, we think, again drawing too fine a distinction. 
With this garment properly in évidence in connection with the other prior art, 
we think that no invention was needed to devise the particular construction 
shown in the patent, and hence we are satisfied thàt claim 1 would be void 
for lack of patentable novelty. Whether, therefore, this exhlblt and the testi- 
mony relating to it were correctly excluded, becomes an important question 
in the case." ■ i 

It will be noted that we referred to Exhibit G for identification as 
a spécimen garment, it having appeared from the original record that 
Exhibit G for identification was offered as a sample of a type and not 
as an original garment. Testimony lias now been adduced as to prior 
art garments substantially like Exhibit G for identification, and the 
supplemental record also contains testimony inter alia in respect of gar- 
ments known as Exhibits Y, Z, and ZZ. 

Claim 1 contains two éléments in combination: (1) A permanently 
elosed crotch ; and (2) a posterior opening extending near the waist 
line to a point below the crotch in one leg only. Plaintiffs now en- 
deavor to give a spécial meaning to the word "only" ; but, clearly, 
the word "only" merely means (in connection with the context) that 
the extension shall be to a point below the crotch in one leg, and not 
in two. 

The first question is whether the prior art disclosed (a) garments 
with elosed crotches ; and (b) garm.ents with the extension to a point in 
one leg only. The latter, we held in our former opinion, was demon- 
strated by the Austrian patent to Tichy, dated January 25, 1907, and 
that conclusion we repeat. We also stated that we regarded Exhibit 
G for identification as a elosed crotch garment, and, after considéra- 
tion of the présent contentions of plaintiffs, we remain of the same 
opinion. 

We think that the testimony of Lâcher, O'Brien, and Mrs. Cook 
fully establishes the existence of garments like Exhibit G for identifi- 
cation in the prior art. We are also satisfied that Exhibits Y and Z 
of the présent record were in the prior art and are elosed crotch gar- 
ments. None of the foregoing had the extension to the leg. There is 
also testimony as to the manufacture of the garment Exhibit ZZ from 

1 In the reported case, 1900 (as the date of the patent) Is a typographical 
error, and should be 1910. 
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a date prior to the patent date, Marsh, the manager of tlie Yale Knit- 
ting Company, successor of the Holmes Knitting Company, testifying: 

"What \ve call the old Holmes type (Exhlbit Z) we manufaetureil I should 
say two or three years from 1904 ; tlieii we mamifactured the whlte Exhlbit 
(for identlflestion ZZ). There was i!o ï;ap between the manufacture of thèse 
garuieuts, there was no gap lu the manufacture from 1904 to 1914." 

This is clearly a closed crotch garment, but we are not satisfied that 
the opening extended partly down the leg. 

The final question then is whether, in view of the existence of gar- 
ments respectively exemplifying each clément of the claim, it was in- 
vention to combine them in one garment. We hâve not overlooked the 
argument that the prior art followed what counsel now call the crotch 
tab principle, but we think that this is an artificial distinction. Obvi- 
ously, in an art of this kind the effort is toward graduai improvement 
suggested by expérience. As the trade gradually learns the require- 
ments of customers or the defects in practice of garments of this char- 
acter, the manufacturer endeavors to meet the situation, so as to im- 
prove the comfort and practical usefulness of such garments. 

To give to this claim the broad construction contended for, it is nec- 
essary to hold that the combination is for a permanently closed crotch 
with a posterior opening extending from some point near the waist line 
to some point below the crotch in one leg. We think such a construc- 
tion cannot be accorded to claim 1, and, thus construed, that the prior 
art négatives invention. The most libéral view which could be taken 
is that the claim goes no further than is illustrated by the patent draw- 
ings, and, from that aspect, the defendant's device does not infringe. 

But we do not place our conclusion on such narrow ground. We 
are of opinion that, in view of the prior art, the patent in suit (which 
seems to us not as efficient as plaintiffs' commercial garment) accom- 
plished no more than was to be expected of the man skilled in the art 
and did not rise to the dignity of invention. 

Decree reversed, and bill dismissed, with costs. 



LYON NON-SKID CO. et al. v. EDWARD V. HARTFORD, Inc. 

(District Court, S. D. New York. November 15, 1017.) 

No. 152. 

1. Patents <S=>328 — Validity — Infringement. 

The Lyon patent, No. 1,198,246, for an automobile bumper, consisting 
of two intégral spring steel strips having cousideralily greater vertical 
widtli tlian thickness to render them relatlvely l'igld whlle reslllently 
yielding in horizontal directions, held valid and Infriiiged by defendant's 
device. 

2. Patents iS=>328 — Validity — Anticipation. 

The Lyon patent. No. 1,198,240, for an autonionile bumpor, iKhl valid. 
and not anticipated elther by the prior art or previous p;iteiits foi- 
varions styles of bumpers. 

{g:=DFor other cases see same topic & KEY-NUMBBll in ail Key-NumbereJ Diiie. ia & l,ïCi( .>;^ 
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3. Patents iS=>26(2) — Validity — Invention. 

If a new coiubination and arrangement of known éléments produce a 
new and bénéficiai resuit never obtained before, it is évidence of in- 
vention. 

4. Patents iS=3l65 — Ci^ims — Construction. 

Sinee ail clainis in a patent must be glven as broad a scope as their 
language will bear, no court is .iustifled in reading into a claim limitations 
not set forth to establish the invalidating force of a prior construction. 

5. Patents i©=.'î28 — Validity — Infringement. 

The amended claims in the Fageol patent, No. 1,202,600, for an auto- 
mobile bumper, held not infringed by the Lyon patent. No. 1,198,246, 
for such a bumper, for tliere can be no revamping of an abandoned or 
unsuceessful construction or patent application so as to invalidate a 
patent for a successful devlce. 
•6. Patents (S=3lC8(2) — Claims — Amendment. 

Effect will not be given amendments filed In a patent application, 
in an effort to secure claims broad enough to affect a patent for a 
device already made public, but for which patent had not then been 
issued. 

In Equity. Suit by the Lyon Non-Skid Company and the Métal 
Stamping Company against Edward V. Hartford, Incorporated, which 
filed a cross-bill. Decree for complainants for injunction and référ- 
ence. 

Harry L. Duncan, of New York City (Drury Cooper, of New York 
City, of counsel), for plaintiffs. 

Clifïord E. Dunn, of New York City, for défendant. 

M ANTON, District Judge. The complainants sue for infringement 
■of patent, claiming that the défendant, in the manufacture of its auto- 
mobile bumper, has infringed their patent No. 1,198,246, granted Sep- 
tember 12, 1916. It will be referred to hereafter as the Lyon bumper. 

There is a cross-action by the défendant claiming infringement by 
the plaintiffs of the Fageol patent No. 1,202,690, granted October 24, 
1916. The complainants rely upon claims 3, 4, 5, 7, 8, 10, 15, and 18. 
The Métal Stamping Company is the licensee under an agreement 
dated February 25, 1915, manufacturing the Lyon patent, which patent 
was granted to the complainant, the Lyon Non-Skid Company. Thn 
défendant is a licensee of the Fageol patent dated September 3, 1912, 
and claims infringement of claims 8, 12, 17, and 19. The subject of 
making a useful commercial automobile bumper has received considér- 
able effort by inventors, as appears by the prior art. Considérable évi- 
dence, as well as copies of prior inventions showing the state of the 
prior art, bave been received in évidence, and will be referred to later. 
The gênerai type of bumper which is being manufactured under the 
Lyon patent by the plaintiflf and the défendant indicates a useful inven- 
tion, unusual in a number of respects, but serviceable and commercially 
profitable. The Lyon all-spring bumper is formed of fiât spring strips 
so as to be adjustable in width and fit any make of car. Its métal is so 
constructed and so shaped that it will stand bumping, and its action in 
resiliency will stop an automobile going at 10 to 15 miles an hour, 
causing a rebound without damage to the bumper or the car itself, as 

^gssFor other cases see Eame toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the évidence disclosed occurred on a number of occasions. Indeed, the 
évidence indicates that the bumper itself would spring back to its 
original shape with little or no damage to it. This, compared with the 
practical experiments of the behavior of prior commercial bumpers, is 
ample évidence of the claim made for it, not only of improvement in 
the art, but of substantial invention. The experiments with prior com- 
mercial bumpers, such as the one made of channel bar or rigid round 
bar type, resulted in the bar breaking and destroying or seriously dam- 
aging the part of the car which came in collision with the striking part. 
The resuit of this action of the Lyon bumper, as manufactured by the 
Métal Stamping Company, opened a profitable commercial fieîd. Its 
usefulness is indicated by the extent of its sales, for it is now said that 
the stamping company has an output of about 800 bumpers a day. In 
shape and contour, in the kind of métal used, in opération and efficien- 
cy, the Lyon and the Hartford bumpers are practically identical. They 
hâve both been favored by a well-patronizing public, and both hâve 
met with gênerai success. Each now claims appropriation by the other, 
and the question for décision is which is right in its contention. 

Considering the prior art, from the patents in suit, it appears that 
Simms was the pioneer in the bumper art. His application, filed Sep- 
tember 26, 1905, disclosed a structure consisting of pneumatic bufïer 
bars placed in front of the vehicle and connected thereto by spring sup- 
porting members formed of flat stock set edgewise. Harroun filed his 
application on March 29, 1906, showing a tubular bumper bar con- 
nected to the vehicle by sliding rods or members, springs being pro- 
vided to afl:ord yielding résistance to the shocks sustained. February 
21, 1908, Sager applied for a patent upon his bumper construction, 
which showed a tubular bar mounted to yield against spring tension, 
but différent from the Harroun, in that the supporting members for 
the bar were pivotally connected to the car. He, too, used coiled 
springs to take up the shock. Thèse bumpers, while afifording some 
spring movement, were greatly limited in their utility, and were not 
successful. The resuit of thèse efforts, and the efforts of others refer- 
red to hereafter, did notbring bumpers upon automobiles into considér- 
able use. To be sure, other reasons hâve been ascribed for failure to 
use, such as the condition of the congestion of traffic and want of édu- 
cation of the public in the usefulness of bumpers, but the best reason 
for tlie inconsiderable use of bumpers was the failure to hâve an ad- 
justable bumper, résilient in its action, which would accomplish the 
work of bumping successfully. 

In thèse round bar or channel bar bumpers, as was exemplified by 
the type referred to, the bumper was extended across the front of 
the automobile, was relatively rigid, and was mounted on comparative- 
ly weak springs, resulting in a yielding to a limited extent only. This 
was insufficient to absorb a moderate collision impact, with the resuit 
that the bumper bar was easily broken or seriously distorted, with con- 
sequential damage to the colliding part of the automobile. Oftentimes 
the bar would break and go through the automobile radiator, resulting 
in damage or destruction to this délicate construction. And in the case 
of rigid bar bumpers, they too were unsatis facto ry to the trade, for 
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riding on the automobile in rigid position resiilted in a séries of shocks, 
which ultimately caused loosening up and rattling as a resuit of this 
severe jolting. 

Thèse results indicated a failurc to solve the bumper problem, for 
they failed to meet the requirenients of a successful automobile bump- 
er, namely, to absorb, without injury, the force of substantial collision 
impact. To accomplish this resuit, it became necessary to find a bump- 
er which would be so constructed, in shape and material, as not to be 
permanently deformed or distorted by the blow, so that, if bent, it 
would return to its original condition, and be so résilient as to yield 
gradually over some considérable space whatever résistance it might 
meet when struck. So, also, the successful automobile bumper must 
be free from the objectionable and fatal vibration in loosening action, 
as became so pronounced in the bumpers tried out theretofore. The 
development of the bumpers involved in this action seems to hâve met 
with thèse requirements, and, therefore, with success. Another impor- 
tant considération, for the success of a bumper, was to hâve one ad- 
justable to ail sizes of cars without sacrificing the other characteristics 
mentioned, and this, because the jobbers and auto supply houses need 
not keep a great variety of sizes of bumpers to fît the varions makes 
of automobiles. 

[1] The Lyon daims 3, 4, 5, 7, 8, 10, 15, and 18 are as foUows: 

"3. Tlie automobile biiffer conr.isting of two intecral spring steel strips 
having considerably greater vertical width than thlckness to render them 
relatively rigid vertlcally while resiliently yieldlng in horizontal directions, 
«ach of said strips havlng a rearwardly extending attaclilng meniber to be 
attached to the automobile, and liavlng a transversely extending impact re- 
ceiving member and an Intermédiare çurved résilient memher, the impact re- 
ceivlng members of said strips o^'erlapping to stiffen and strengthen this part 
o£ the buffer, and means adjustably Connecting said impact recelving niem- 
bers and holding them agalnst relative vertical raovement and providing for 
the latéral adjustment of said strips so as to adapt the buffer for attachment 
to automobiles havlng suijporting members located at différent distances 
apart. 

"4. The automobile buffer conslsting of two similar intégral spring steel 
strips havlng many times greater vertical width than thlckness to render 
them relatively rigid vertlcally vvhlle resiliently yieldlng in horizontal direc- 
tions, each of said strips having an inwardly and rearwardly extending at- 
taching member to be attached to the side members of the frame of the 
automobile, and having a transversely extending impact recelving member 
and an intermediate rearwardly curved looi) formed with an open inner end 
and extending into protective position adjacent the automobile wheel, and 
Connecting means ad.iustably Connecting said impact recelving members and 
holding them agalnst relative vertical movement and formlng overlapping 
members to stiffen and strengthen this part of the buffer and providing for 
the latéral adjustment of said strips so as to adapt the bufCer for attach- 
ment to automobiles having side frame members located at différent dis- 
tances apart. 

"5. The automobile buffer conslsting of two intégral spring steel strips 
having greater vertical width than thlckness to render them relatively rigid 
vertlcally while resiliently yieldlng in horizontal directions, each of said 
strips having an attachlng member to be attached to the automobile, and 
having a transversely extending impact recelving member and an intermédi- 
are loop, and Connecting means adjustably Connecting said Impact recelving 
members and holding them agalnst relative vertical movement and forming 
overlapping members to stiffen and strengthen this part of the buffer and pro- 
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viding for the latéral adjustment of said strips so as to adnpt the buffer for 
attachment to automobiles haviug supporting members located at différent 
distances apart" 

"7. Tlie automobile buffer coinprlsing horizoïitally yielding and relatively 
vertlcally rigid éléments haviiig transversely exteuding impact receiviiig 
members and having attachiug members to be attached to the velilcie, and 
adjustable Connecting means Connecting said impact reeeiving members and 
holding tliem against relative vertical movement and forming overlappiug 
reinforeing members in the impact reeeiving portion of the buffer, said Con- 
necting means provlding for the latéral adjustment of said buffer to adapt It 
for attachment to parts of vehicles located at différent distances apart. 

"8. The automobile buffer comprising horizontally yielding and substan- 
tlally vertlcally rigid éléments including a pair of transversely extending 
impact reeeiving members, curved résilient members comprising open-ended 
latéral loops and attaching members to be attached to the vehicle, Connecting 
means Connecting said impact reeeiving members aud holding tliem against 
substantial relative vertical movement and forming in connection therewith 
overlapping reinforeing members in the front portion of the buffer, and 
means providing for the latéral adjustment of said attaching members to 
adapt them for attachment to parts of vehicles located at différent distances 
apart." 

"10. The vehicle buffer comprising vertlcally rigid latéral spring members 
having longitudinally extending attaching members to be attached to sup- 
porting members of the vehicle and having a trausverse member secured to 
another transversely extending spring member of the buffer so as to be later- 
ally adjustable vvith respect thereto and adapt the bufter to vehicles having 
supporting members located at différent distances apart." 

"15. The vehicle buffer comprising open-ended loops extending outwardly 
at the transverse ends of the buffer and Connecting means at the front of 
the buffer to space said loops apart, said loops and Connecting means being 
vertlcally rigid but horizontally yieldable and rearwardly extending attach- 
ing means on each side of the buffer aud intégral with the corresponding 
loop to mount said buffer on the vehicle frame and relatively adjustable 
to fit the side members of vehicle frames which are at différent distances 
apart." 

"18. The automobile buffer comprising open-ended loops extending outward- 
ly at the transverse ends of the buffer and an impact reeeiving portion form- 
ing a continuation of said loops and spacing them apart, said loops and im- 
pact reeeiving portion being vertlcally rigid but horizontally yieldable and 
rearwardly extending attaching means to mount said buft'er on the vehicle 
frame and relatively adjustable to fit the supporting members of the vehicle 
which are at différent distances apart." 

Fageol filed his application June 6, 1910; his patent was granted 
October 24, 1916. In August and September, 1916, the following 
amendments were filed : 

"My invention further contemplâtes the provision of a bumper for motor 
vehicles and the llke of such nature as to be particularly effective in defleet- 
Ing the shocliS from encountering obstacles in such a way as to minimize the 
danger of Injury either to the vehicle or to the object encountered. 

"A further object of my invention is the provision of a bumper which 
will yield in ail directions both forward and back and laterally, and more 
particularly in which tlie end portions of the i)uniper will yield to a consid- 
érable extent, whereby the force of impact or blow received from the bumper 
from any angle, and particularly upon the end portions thereof which are 
exposed and most likely to be struck, will be dissipated through the resiliency 
of the bumper, and the car, as well as any object struck, most effectively 
proteeted against injury. 

"Another object of the invention consists in the provision of a bumper 
structure of such character that the bumper Itself will not be d(>stroyed or 
permanently distorted or injured by the less important shocks to which a 
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bumper is frequently subjected, so tliat tlie bumper wlU not be quickly ren- 
dered useless or distorted iiito unsightly form. 

"A further objeet of the invention is the construction of a bumper in such 
a way tliat it may be adjusted to render It capable of boing attactied to cars 
of various types and sizes and having différent widths of frame. 

"Anotlier objeet of tlie invention is tlie ])rovision of a bumper structure 
which will be attractive in appearance, as vvell as efficient and dural)le, and 
■\vhich sball tend to improve tlie appearance of the vehicle to which it is 
applied. * * * l'he latter resuit is promoted purticularly by the rearward 
curvature of the eml portions of the bumper, which are also yielding, so 
that if the bumper receives an impact at one side of the center thereof that 
side of the bumper will yield, and that the inclination thus produced in addi- 
tion to the initial end curvature will guide the objeet laterally and rearward- 
ly ont of the path of travel of tlie car. This resuit is further promoted by 
forming the bumper ends of sniooth métal spring bars which cause the blows 
to glance off in a nianner which would not be so satisfactorily obtained if 
the front of the bumper were, for Instance, formed of rubber tubing or the 
like. 

" * * * Furthermore, owing to the yielding character of the bumper 
and particularly the end portions thereof, it wlU be seen that wlien the 
bumper is subjected to even considérable shocks, it will yield without being 
broken or permanently damaged. The end portions of the bumper are particu- 
larly likely to be struck glancing or other blows, and thèse portions, being 
of spring material, will at once return to their original shape without any 
permanent injury being caused to the bumper whatever. 

"It will be seen that the bumper described includes an impact receiving 
member comprising the body portion 1 of the bumper and the outward ex- 
tending sections of the spring end portions of the spring support 2 and 2', 
which comprise in fact extension^ of tlie body 1, and tliat this Impact re- 
ceiving member is formed, as to its end portions at least, of spring métal ; 
that is, métal which will yield to a substantial exterit and return to its origi- 
nal shape. ïhe end portions of this imi^act receiving member are also rein- 
forced and yieldingly supported by the inwardly bent parts of the spring 
supporting meinbers, which assist in restoring the bumper to its original 
position after impact. The use of spring material in the construction of 
the bumper itself is of particular importance in securing durability and 
ability to withstand impacts without permanent distortion, tliereby overcom- 
ing a defect to which bumpers made of rigid material hâve been peculiarly 
subjected." 

It is claimed by the complainant that thèse amendments were pro- 
posed, as part of the plan of adoption of the Lyon bumper, and that 
thèse daims were improperly broadened and specifically revamped to 
secure pretended control of the Lyon bumper. I shall refer to this 
claim again. 

The Lyon bumper proved to be the first successful bumper. It met 
the requirements and conditions of an automobile collision bumper. 
Its success in the market and acceptance by the trade, by very exten- 
sive use and sale, is ample proof of its distinctive novelty. The flat 
spring strips form loops at the sides of the automobile, and then ex- 
tend backward so as to form attaching members, which in the regular 
bumper are clamped to the goose necks or frame members of the au- 
tomobile. An examination of the way the bumper is attached to the 
automobile and its résilient yielding action indicates its appropriate- 
ness for discharging the functions required of a successful bumper. 
The striking différence between the vertical and horizontal rigidity of 
the Lyon bumper is secured by the use of flat spring strips having 
247 F.— 34 
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many times greater vertical width than thickness. The commercial 
bumpers are made with spring strips whose width is about 6 times 
their thickness, giving 36 times the vertical rigidity or résistance to 
bending as compared to their horizontal stiffness, using the same forc- 
es. This has resulted, as expérience taught, in preventing ail vertical 
vibration under running conditions and correspondingly minimizing 
loosening or other undesirable action due to successive shocks, so that 
the bumper does not vibrate or strain itself or work loose before it is 
called for use in collision action. A collision impact on the central 
part first causes the same résilient end loops to close together, and at 
the same time the central spring part bends, and when the end loops 
are each brought together so that flat surface came into secure sup- 
porting contact, the double spring central portion continues to yield 
until the collision impact is absorbed in this way. The spring éléments 
of the bumper then tend to restore themselves, and the force they ex- 
ert against the colliding object forces the car backward through a 
space corresponding to the force of the collision. The all-spring con- 
struction of this bumper contributes to its very effective collision op- 
ération, since ail parts of the bumper hâve a résilient yielding action 
under impact, for the Connecting means or clamping device used to 
adjustably connect the spring strips together do not interfère with 
their résilient action under collision conditions. Since it is ail spring 
in its action, it matters not what part of the bumper is struck. AU the 
spring action of the bumper is brought into opération and opérâtes in 
some degree in like manner. The clips or clamping devices are ad- 
justably connected, the front spring strips or impact receiving mem- 
bers permit of an adjustment in width, so as to fit automobiles having 
frame members located at différent distances apart, and also at the 
same time provide for a double or reinf orced impact receiving member 
throughout the central part of the bumper, where the bending strains 
are greatest, and where the greatest damage would be caused if the 
bumper yielded so as to allow in jury to the automobile. The two pièc- 
es of spring steel are the same in size and contour, so that the manu- 
facturing problem is thus reduced. 

The witnesses on both sides agrée that this type of automobile 
bumper has solved the problem of manufacturing a successful auto- 
mobile bumper. 

The defendant's bumper comprises two flat spring strips, having 
rearwardly extending ends or attaching members to be clamped to the 
automobile and curving outward to form end loops in front of the au- 
tomobile wheels, as in the Lyon bumper. The two inner ends of thèse 
spring strips are adjustably connected, by a Connecting or coupling 
device, which comprises one or more splice bars or spring strips se- 
cured to the main spring members, and which re-enforce the front of 
the bumper at its impact receiving portion. The clamping device used 
comprises two clamps or screw clips engaging the spring members on 
either side of the center at a distance of about 10 inches apart, com- 
prising a channel frame which serves to hold thèse two Connecting 
clips apart. 
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While this Hartford clamping device is différent in détail from the 
two disconnected clamping devices or clips used in the Lyon, which are 
supported at a greater distance in that spring bumper, yet the action of 
the Hartford clamping device is identical vvith that of the Lyon in ad- 
justably Connecting the two main spring members havlng the side loops 
and forming a re-enforced central impact receiving member for the 
bumper, and also in allowing the free résilient movement of ail the 
spring members within the channel member of this Hartford clamping 
device. This double Hartford clamp prevents any of thèse parts get- 
ting out of vertical alignment. The spring strips hâve the same pro- 
portion vertical width to thickness, at about a 6 to 1 ratio, as in the 
Lyon bumper. 

As in the Lyon bumper, this gives a very much greater vertical 
rigidity than the horizontal yielding action of the device. Therefore, 
it serves to prevent undesirable vibration and consequential likelihood 
of breaking. Under collision conditions, the Hartford bumper has the- 
same résilient action as the Lyon did to this spring construction. In- 
deed, the équivalents, in action and character, between the Hartford 
and Lyon bumpers are generally recognized throughout the trade, and 
is 80 claimed by the défendant in marketing its goods. The record 
shows an easy substitution of the Hartford bumper where the Lyon 
spring bumper was asked for. 

It is claimed by the défendant that the rigid connection of the clamp- 
ing device tightly engages the spring members, and to some extent 
prevents their résilient action, at least to the extent of rendering in- 
effective the 8 or 10 inclies of spring bar within the clamp, but this 
w^ould do no more than render the Hartford bumper less effective in its 
résilient action, and since the résilient action in that 8 or 10 inches 
would be but a small part of the 110 inches, the full length of the 
spring, it would be relatively negligible. This would not relieve the 
défendant from the claim of infringement. Beyond this, this clamping 
device does not render the portion of the spring bars within the clamp 
résilient. 

Lyon, in his claims as to construction, provides for two intégral 
steel strips having greater vertical width and thickness to render them 
relatively rigid vertically, while resiliently yielding in horizontal di- 
rections, each of said strips having a vertical member to be attached 
to the automobile and having a transversely extending impact receiv- 
ing member and an intermediate loop and Connecting means adj ustably 
Connecting the said impact receiving members, and holding them 
against relative vertical movement and forming overlapping members 
to stiffen and strengthen this part of the bumper and provide for the 
latéral adjustment of said strips so as to adapt the bumper for attach- 
ment to automobiles having supporting members located at différent 
distances apart. The Hartford bumper in its construction has ail df 
thèse parts. It has the two spring strips with the> attaching member 
extending rearward to be attached to the automobile; the two strips 
hâve a transversely impact receiving member, where the strips extend 
inward along the front of the bumper. It has an intermediate loaip in. 
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thèse sprîng strips which is the latéral loop extending in front of the 
wheels as in the Lyon bumper. It has the Connecting means adjusta- 
bly Connecting the impact receiving members and holding them against 
relative vertical movement. Since its clamping device has the same 
arrangement and function, it embodies this élément or feature of the 
Lyon claim. 

The clamping means of the Hartford bumper forms overlapping 
members to stiffen or strengthen this front part of the bumper, and 
also provides for the latéral adjustment of the spring strips so as to 
adapt the bumper for attachment to automobiles having supporting 
members différent distances apart. 

Similarly examining ail the Lyon claims, it will be found that the 
Hartford bumper infringes. The différence, if any, is found in the 
clamping device, but I am satisfied that that is a clear and absolute 
équivalent of the function and opération of the Lyon clamp. There- 
fore this successf ul spring bumper, after it has corne into extended use 
throughout the trade, has been adopted, under circumstances herein 
stated, by the défendant and appropriated by it. There was évidence 
in the record which would indicate that plaintiffs' workmen were taken 
over to defendant's plant and put to work and its manufacturing nieth- 
ods copied. 

[2] Nor do I think that there is any force in the claim of anticipa- 
tion as urged against the Lyon bumper. The Harroun and Sager pat- 
ents for bumper bars hâve been referred to heretof ore. 

The Conover patent, No. 1,000,668, of August 15, 1911, relates to the 
channel bar bumper consisting of a rigid channel iron extending across 
the f rame of the automobile and mounted as the round bar rigid bump- 
ers. 

The Welton patent. No. 955,624, of April 19, 1910, is but another 
variation of the rigid round bar bumper construction of the prior art. 

The Newcomb patent, No. 969,143, of August 30, 1910, is a trolley 
car fender. It comprises a séries of spring bars extending in front of 
the trolley car and having spécial spring supports pivoted thereto to 
give increased resilience as desired. 

The Fulton patent. No. 556,410, of March 17, 1896, is not intended 
for and could not operate as a bumper for vehicles. It shows a spring 
strip bumper having looped ends. 

The Allez, No. 928,575, of July 20, 1909, shows the gênerai looped 
or end contour of 'the Lyon bumper used as the front or actuating 
member of a street car fender. It is pivotally mounted on a crank 
shaft so as to hâve the résilient yield in a rearward direction when 
struck. It has no other structural features or functions which make 
the Lyon device practical and usef u' 

The Conway patent, No. 693,239, of February 11, 1902, is another 
buffer used on a trolley car, comprised of a curved front bar or feeler 
bar yieldingly supported in the front of the device by a pair of slide 
rods. 

The Hoover shows this gênerai looped end form of bumper of one 
single strip. It was granted after the Lyon patent, and the Lyon dates 
of invention are carried back of the Hoover application date. 
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Lyon, during the spring of 1911, made and tested a one-piece type 
of bumper and also two types of two-piece bumpers such as are illus- 
trated in the patent in suit. Lyon disclosed his bumper in January, 
1911, at the New York Auto Show, and within a few days thereafter 
returned to Philadelphia and proceeded to design and make a number 
of types of spring bumpers. In January or February, 1911, he made 
a looped end two-piece spring bumper of the contour shown in the ex- 
hibits ofïered as the bumper made patented after the one in suit. 
Thèse bumpers were tested and used on automobiles in the early part 
of 1911. They were then made in a commercial way in the middle of 
1911 and up to the first of 1912. The last half of 1914, Lyon negoti- 
ated with the Métal Stampmg Company, and it resulted in the contract 
of February 25, 1915, under which the Lyon spring bumpers are now 
being manufactured by this latter Company as the licensee. Lyon ex- 
plains his failure to push the bumper more actively because of his in- 
ability to finance it. 

The Lane bumper was made and sold in 1906 and 1907 and adver- 
tised in publications in March, 1908. It was made in Poughkeepsie, N. 
Y., and it is claimed by the plaintif? that it anticipated the Fageol 
bumper. 

The Fageol bumper consisted of an impact receiving member which 
in construction was rigid. It was constructed in part of spring ma- 
terial, the spring material being disposed at the end of the bumper, 
where it was bent backward and inward, so as to extend for a substan- 
tial distance, parallel with the impact receiving portion and then back- 
ward at right angles to serve as a means for Connecting the whole 
structure to the automobile. The ends of thèse spring members con- 
stitute the sole means of support for the entire bumper. It had the 
range of elasticity as afiforded by this structure, no matter where the 
impact was received. Both end springs co-operate to resist the impact 
wherever received. But, it is a rigid bar type of bumper in which a 
round rigid bumper bar is used, extending across the entire distance 
between the automobile frames. This was a decided reversion from 
the Lane bumper. It is claimed thlit the end loops, because they were 
necessarily made of round stock to secure the adjustable connection 
with the bumper bar, vibrated f reely in response to the successive verti- 
cal shocks under running conditions of the automobile, with a conse- 
quential breaking. This bumper was not successful. Fageol turned 
out about 200 in California during the first half of 1910 ; about 17 or 
18 were sold as bumpers and the balance as junk. It did not serve the 
requirements of an automobile bumper. This, together with the ex- 
periments in California, demonstrate that the Fageol bumper was a 
failure commercially, as well as practically. It was tried by the Ac- 
cessories Manufacturing Company, who advertised it in the fall of 
1910, but never sold any substantial number of them, and the balance 
of those, which were made up in New York, were sold to a junkman 
in Brooklyn. Thereafter Fageol made a cernent bar bumper, but this 
was not a commercial success, nor did it give the necessary resiliency 
required of a bumper. In the experimcnts made with the Fageol 
bumper and the eiïort to make it a commercial success, there was lost 
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$5,000. The Fageol patentée! bumper is radically différent in construc- 
tion from the Lyon spring flat strip bumper. It bas not been success- 
ful, as bas been the Lyon bumper. The idea as to shape, configuration, 
or contour may be similar, but that is not enough to urge at this time 
when the Lyon bumper has succeeded. 

[3] If a new combination and arrangement of known éléments pro- 
duces a new and bénéficiai resuit never attained before, it is évidence 
of invention. 

The language used in the case of St. Louis Street F. Mach. Co. v. 
American Street F. Mach. Co., 156 Fed._574,_ 577 (84 C. C. A. 340), is 
appropriate in the présent case, where it is said : 

"The new and bénéficiai resuit accompllshed by the devlce of the patent 
already referred to consistlng of the more effective and less Injurlous way of 
scourlng and flushlng streets mlght afford a sufficient answer to this first 
contention; but there Is more. ïhe défendant Company as foiind by the 
learned trial court and shown by abnndant proof, upon being advlsed of the 
features of the Ottofy invention, abandoned its old machine made according to 
the Murphy patent hereafter to be considered, and adopted the devlce of the 
Ottofy patent. Murphy, defendant's patentée, upon being advlsed of the 
defeets in his machine, and the objections made to It whlch Ottofy later 
remedied, confessed his inabillty to obviate them. Pickles, the englneer of 
défendant company, upon hearlng of Ottofy's Invention, clalmed to be the 
first and original inventor thereof, applled for a patent therefor, and assigned 
ail rights to défendant. Thèse are ail signiflcant admissions by experts, and 
that, too, agalnst interest, of patentable novelty in complainant's devlce. 
There is also évidence of more or less cogency that that devlce has superseded 
other devices In the f ew cities whlch employ scouring and flushlng machines 
in use upon smooth or asphalt streets. Thèse facts are entitled to weight 
when the question Is whether the machine exlilbits patentable invention. 
Keystone Mfg. Oo. v. Adams, 151 U. S. 139, 14.3, 14 Sup. Ct. 295, 38 L. Ed. 103 ; 
Xational HoUow Brake Beam Co. v. Interchangeable Brake Beam Co., 45 
O. C. A. 544, 548, 106 Fed. 69.3, 707; Klnloeh Tel. Co. v. Western Electric Co., 
51 C. C. A. 362, 113 Fed. 652; Id., 51 O. O. A. 369, 113 Fed. 659, 665. lu 
Krementz v. S. Cottle Co., 148 U. S. 586, 560, 13 Sup. Ct. 719, 720, 37 L. Ed. 
538, Mr. Justice Shlras, in delivering the opinion of the court, after referring 
to the contention that the step taken by the patentée was one obvions to 
any skilled mechanic, says the contention is negatlved by the conduct of de- 
fendant's président, whlch was in many respects like that of Murphy and 
Pickles. His language is: 'The vlew of the court below that Krementz's 
step in the art was one obvious to any skilled mechanic is negatlved by the 
conduct of Cottle, the président of défendant company. He was himself a 
patentée under letters granted Aprll 16, 1878, for an improvement In the 
construction of coUar and sleeve buttons, and put in évidence in this case. 
* * • His improvement was to form a button of two pièces, the post and 
base forming one pièce and then soldering to the post the head of the button 
as the other pièce. Yet skilled as he was, and wlth his attention specially 
turned to the subject, he failed to see, what Krementz afterwards saw, that a 
button mlgbt be made of one continuons sheet of métal, whoUy dlspensing 
wlth solder, of an improved shape, of Increased strength, and requirlng less 
material.' " 

[4, 5] The assignment of the Fageol patent is no protection to the 
défendant. After its purchase, the défendant continued to make 
Fageol's cément bar bumper and his channel bar bumper from 1912 
to 1916. The défendant knew of the Lyon spring bumper on Janu- 
ary 11, 1915. Thereafter the superintendent and foreman of the Métal 
Stamping Company was employed by the Hartford Company. Ar- 
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thur Mayer, a former employé of the Métal Stamping Company, is 
not only in charge of the sale of the Hartford bumper, but is also in 
receipt of a royalty on ail the bumpers made, and, indeed, it wouid 
appear that Mayer brought the idea of constructing this bumper to 
the Hartford Company. 

The défendant, by trade notices sent eut, would hâve the public be- 
lieve that Edward V. Hartford was the originator of the idea found 
in the Hartford bumper. 

The différence in construction, as heretofore pointed eut, between 
the Lyon bumper and the Fageol patented bumper of the rigid bar 
type, make it impossible for any Fageol claims to approach the Lyon 
construction. At best, such claims are so broad as to be clearly antici- 
pated by the Lane, Conway, and Fulton bumpers. Under the authori- 
ties, there can be no such revamping of an abandoned or unsuccessful 
construction or the patent application save only for the purposes of 
successful attack or pretended défense against the successful inven- 
tion, like the Lyon bumper. Westinghouse v. N. Y. Air Brake Co. 
(C. C.) 87 Fed. 882 ; Diamond Co. v. Consolidated Co., 220 U. S. 428, 
31 Sup. Ct. 444, 55 L. Ed. 527. 

Fageol's claims in suit may be considered as relating to a device in 
which the end loops or members are rigidly or permanently secured to 
the bumper bar or body member of the device. That is, none of the 
gênerai features or détails of the Fageol adjustable connection of the 
end loops with the tubular bumper bar hâve any proper importance or 
efifect in interpreting the claims in suit. Since ail claims must, accord- 
ing to the accepted rules of patent interprétation, be given as broad a 
scope as their language will bear, no court is justified in reading into a 
daim limitations not set forth to establish the invalidating force of à 
prior construction. Westinghouse v. Boyden, 170 U. S. 717 , 18 Sup. 
Ct. 707, 42 L. Ed. 1136; McClain v. Ortmayer, 141 U. S'. 419, 12 Sup. 
Ct. 76. 35 L. Ed. 800. 

Thèse radical différences in construction, co-operation of parts, and 
action under running conditions and collision conditions, not ohly 
make the différence between the commercial failure of the Fageol 
three-piece bumper and the success and extensive use and sale of the 
Lyon bumper, but they also mean a différence in type. Instead of the 
rigid bar Fageol bumper, Lyon developed an all-spring bumper which 
was so thoroughly successful that the Hartford Company, instead of 
trying to make further attempts to improve on the Fageol type, aban- 
doned it completely, and appropriated the Lyon all-spring type of 
bumper with such relatiyely insignificant modifications as are présent 
and referred to heretofore in the Hartford all-spring bumper against 
the manufacture and sale of which this suit is brought, Therefore I 
conclude the Fageol claims in suit are not infringed as claimed by the 
Hartford Company. It was held in Consolidated Valve Co. v. Crosby, 
113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939, that a failure in the prior 
art cannot, by modification, be made to stand as an anticipation of a suc- 
cessful invention. 
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[6] A séries of amendments were filed within a month in the Fageol 
application before the Lyon patent was issued, in an effort to secure 
claims broad enough to affect the Lyon patent, and in this way many, 
if not ail, the claims in suit were inserted and radically modified. This 
may hâve been brought about by the successful and extensive use of 
the Lyon bumper. The court should not lend its aid to such an effort 
of an enterprising patentée. Lovell v. Oriental Co., 231 Fed. 719, 146 
C. C. A. 3. 

The Lyon construction and opération was new in Lyon's work in 
1911, and is covered by his patent in suit. Lyon gave his valuable 
invention to the public. Fageol gave a différent type of rigid bar 
bumper which proved to be impracticable and a failure commercially. 
It inevitably follows that Lyon should hâve full crédit for the success 
and the protection of the court. 

For thèse reasons, a decree of injunction and référence will be 
granted. 



GEORGR D. MAYO MACH. CO. v. HEMPHILL MFG. 00. 
(District Court, D. Kliode Island. December 29, 1917.) 

No. 2756. 

Patents ®=328 — Validtty and Infmnpement — Knitting Machine. 

The Mayo patent, No. 726,178, for improvement.s In knitting ma- 
chines, claims 2.'{. 24, 38, 41, 43, 48, 49, and 130, are of doubtful validity 
In point of invention and novelty, but in au.v event must be limited to 
the précise construction shown ; as so limited, held not infringed. 

In Equity. Suit by the George D. Mayo Machine Company against 
the Hemphill Manufacturing Company. On final hearing. Decree for 
défendant. 

Howson & Howson, of New York City, for plaintiff. 
Wilmarth H. Thurston, of Providence, R. L, for défendant. 

BROWN, District Judge. Infringement is charged of letters patent 
726,178, April 21, 1903, to George D. Mayo, for improvements in knit- 
ting machines. Claims 23 and 24, which relate to "sinkers and their 
guides," and claims 38, 41, 43, 48, 49, and 130, which relate to the dis- 
tinct subject-matter called "the transf er means" are in suit : 

23. In a knitting machine, a sinker cyllnder having radially arranged sinker 
guldeways and a liold-down portion above the same eomblned wlth sinkers 
arranged in said guldeways and having portions overlying sald hold-down 
portion. 

24. In a knitting machine the comblnatlon with slnker.s each having a 
plurallty of arms, of a sinker cyllnder therefor provlded with guldeways open 
at both ends for both the arms of said sinkers. 

It is évident from the chart of défendant (Record, page 187) that the 
prior art leaves but a slight range for variation in structure in respect 
to the subject-matter of claims 23 and 24. 

Ê=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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The relation of plaintiff's and defendant's combinations to the priof 
art may best be understood by référence to the drawings on the com- 
parative chart. It is difficult to understand f rom reading the spécifica- 
tion just what improvement the patentée thought that he had made. 
Mr. Livermore, defendant's expert, says : 

"The sinkers nml their supports shown and descrlhed in the Mayo 
patent are characterixed or distlngnished from the prier constructions, if 
at ail, solelj' by certain mechanlcal détails involving a certain procédure in 
the matter of manufacture," etc. 

The spécification describes the procédure in making the sinker cylin- 
der of the patent in suit, and characterizes it as "extremely simple in 
construction." The défendant bas pointed out that in this respect it has 
no advantages, but is less désirable than the structures of the prior art, 
since it requires three machine opérations, whereas prior art construc- 
tions required but one machine opération in f orming the same. 

The plaintiff insists that the manner of forming the Mayo sinker ring 
cannot be read into claims 23 and 24, and that the manner of forming 
this ring is the subject of other claims which are not in suit. Any ad- 
vantages in simplicity or economy of manufacture, therefore, may be 
disregarded. 

In Mayo Knitting Machine & Needle Co. v. Jenckes Mfg. Co. (C. C.) 
121 Fed. 110, 121, 122, the subject-matter of sinkers and holding de- 
vices was considered, and claim 11 of the Mayo patent of 1891, No. 
461,357, was held void for lack of novelty. Upon appeal (133 Fed. 
527, 535, 536, 66 C. C. A. 503), in an opinion by Judge Coït, it was said: 

"The problem is hère simply to hold dowu the sinkers, and the essence of 
the Mayo improvement lies In the location of the second ring to hold down 
thelr inner ends. 

"It is not every minor change or improvement in construction in a machine 
tomposed of many différent parts, like a circular knitting machine, that rlses 
to the dignity of invention. The work of holding down the sinkers had been 
previously donc by two rings, both located on the outer slde of the hooks of 
the sinkers. In vicw of what already exlsted in the art, and the nature and 
character of this improvement, tliere was no invention or patentable novelty 
in simply changing the location of one of the rings to the other side of the 
hooks, or to the extrême inner ends of the sinkers." 

The présent question of invention in the combination of claims 23 
and 24 seems of a like character, though there is a différence in the 
précise questions involvcd. The prior Randall patent, No. 542,311, is 
distinguished only because it — 

"fails to disclose the positiveiy held down-hold of the Mayo patent in suit and 
of the défendants machine." 

Defendant's counsel contends that it would not constitute a patenta- 
ble invention to omit Randall's springs and make a positive connection ; 
and this secms a reasonable contention. 

The défendant, like Randall, uses a separate hold-down ring — a fiât, 
thin annulus of sheet métal, which bears upon the inner ends of the 
sinkers. A hold-down ring of this old type requires the use of means 
to secure it against upward movement. Randall shows the use of 
springs for this purpose ; the défendant, instead of springs, employs 
an inwardly projecting fîange on the sinker cylinder. As defendant's 
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hold-down ring is located at the inner side of the sinker ring and pro- 
jects inward from the inner cylindrical surface thereof, this requires a 
modification of the shape of the sinker, and that its lower leg should be 
extended inwardly so as to underHe the inwardly extending hold-down 
ring. 

Defendant's Hemphill patent, No. 1,048,965, shows this construction. 

It cannot be said that the défendant has copied the plaintilï's con- 
struction merely because he has provided a positive as distinguished 
from a spring connection to prevent upward movement of the old 
hold-down ring. If the plaintiff has dispen.sed with the separate hold- 
down ring by transferring its function to an intégral part of the sinker 
cylinder, he cannot, for that reason alone, reasonably claim to prevent 
the employment of positive means for holding in place a ring of the 
old type, or prevent further improvement in the form of the old ring 
and in its connections. 

I am of the opinion that the record fails to show any substantial nov- 
elty which makes the combinations of 23 and 24 patentable over the 
prior art, and that in any event a construction cannot be given to thèse 
claims broad enough to cover the defendant's device without being an- 
ticipated by the prior art. 

The second branch of the case relates to what is termed the "trans- 
fer means," but which might more properly be called "means for pre- 
paring for transfer." This is used only in connection with the knit- 
ting of men's stockings, or half hose, which are provided with ribbed 
tops, which tops are ordinarily knit on a separate machine, and then 
transferred to the needles of a stocking machine by which the rest of 
the stocking is knit. 

In making this transfer it is désirable fîrst to bring ail the needles, 
some of which, when the machine is at rest, are at a lower level than 
others, to a common level. 

The plaintifï says that claim 38 may be taken as typical of ail claims 
in suit relating to this topic : 

38. A knitting machine provided with a double-aeting stitch-forniing cam 
and means to withdraw it bodily from operatlve engagement with the 
needles. 

The plaintiff contends that : 

"There is no disclosure lu the prior art of a rotary knitting machine hav- 
ing a double acting stitch cam wlilch as a unit chu be withdrawn laterally 
from operative engagement with the needles to permit leveiing of the needles 
to receive the transfer of the ribbed top of the stocking." 

The stitch cam is required to be withdrawn radially out of operative 
relation to the needle butts, in order that the depressed needles may be 
raised to the level of the other needles. 

The défendant shows that the withdrawal of an obstructing cam or 
cams for the purpose of enabling the needles to be brought to a gênerai 
level was old and well known in the art, and contends that there was 
no inventive thought in withdrawing a single, double-aeting stitch cam 
in order to get it out of the way which was net involved in the with- 
drawal of any obstructing cam. The défendant relies especially upon 
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the prior patent to Hemphill, No. 629,503, of 1899. This shows two 
scparate single-acting stitch cams, each of which is separately mounted 
so as to be radially movable, in order to permit leveling of the needles. 
There is évidence that Mayo carefuhy examined this machine and 
made sketches and notes before devising the invention of the patent in 
suit. In view of tliis the limitation of plaintiff's claims (except 48), by 
ihe term "doubk-acting stitch-forming cam," is signihcant. Using 
a single cam of tnis description, he needed but a single mounting for 
the purpose of a radial withdrawal movement. 

Whether there was patentable novelty in doing for a single double- 
acting stitch-forming cam what had been done by Hemphill for each 
of two single-acting stitch cams, is doubtful; especially in view of the 
defendant's statement that in the Hemphill 1899 machine only one of 
the two radially movable cam blocks is radially withdrawn for the 
purpose of an opération of leveling the needles for transferring, and 
that this cam block carries the only obstructing cam; i. e., one of the 
single-acting stitch cams. 

In the defendant's machine two single-acting stitch cams are both 
•mounted on one cam block, and both are withdrawn at once. 

The plaintilï contends that it makes no différence how many stitch 
cam surfaces may be used, provided they are fixedly mounted in one 
block so as to be withdrawable bodily, or as a unit. 

To this the défendant further replies that two separate, single-acting 
stitch cams mounted on the same cam block are not the same thing as 
a single double-acting cam having two cam surfaces which merge at a 
common apex ; for with the former the results and advantages obtain- 
able with the latter, including absolute uniformity of stitch, cannot be 
obtained. 

This is a matter specially ref erred to in the spécification of plaintifï's 
patent, page 3, lines 58-69. 

Omitting this feature would seem to reduce the plaintifî to claims 
for such advantages as might resuit from using one cam block, instead 
of two, as in the former Hemphill patent of 1899. But this disregards, 
also, both the spécifie limitation in the claims to a "double-acting stitch- 
forming cam" and the form thereof as illustrated in the drawings. 

In View of the prior art, as illustrated in Hemphill, 629,503, of 1899; 
O'Neil, 387,251; Gordon, 438,686; Hemphill, 516,722—1 am of the 
opinion that the claims in suit are of doubtful validity in point of in- 
vention, but that in any event they must be limited to the précise con- 
struction shown, and that, so limited, they are not inf ringed. 

It may be said as to both subject-matters of the présent case tlaat 
there is a f ailure to show any novel conception, or anything more than 
changes of détails of construction. The claims in suit are distinguish- 
ed from the prior art only by what may be termed mechanical pecul- 
iarities, and the record, which is quite extended, is devoted principally 
to pointing out différences in structural détail rather than novel con- 
ceptions. 

I am unable to say that in either case there was a novel conception 
which originated with plaintiff's patentée, and which défendant has 
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borrowed from the plaintiiï's devicé, rather than from the prior art, 
or from ordinary principles of mechanical construction. 
The bill will be dismissed. 



SCOTT & WILLIAMS, Inc., v. HEMPHILL MFG. CO. 
(District Court, D. Khode Island. Deceiiiber 29, 1&17.) 

1. Patents <s=>,328 — A'alidity and Inpbinqement — Knitting Machine. 

The Wardwell patent. No. 649,021, for a knitting machine, elaims 
29, 30, 31, 32, and 36, relate rather to détails of machine building than 
to any novel inventive idea pectiliar to linittiug machines, and if they 
can be sustaiued as valld it is only by limitlng them to the partlcular con- 
struction shown ; as so limited, held not infringed. 

2. Patents i®=>17 — Construction — Discrimination Between Claims — In- 

vention OR Meciianical Skii.l. 

Claims In a patent for a knitting machine, which relate to the gênerai 
organization of knitting macliiiies, involving principles of opération pe- 
cullar to snch machines, inust be carefully dlstlnguished from tliose 
claims which relate to détails of machine building, eveu though the latter 
contain the words "in a knitting machine." Tins Is not enough to take a 
détail of mechanical imijrovement ont of the gênerai mechanical art of 
machine construction, and, if this Improved détail of construction Is one 
within the knowledge and practice of mechanics, it does not matter that 
it was made by one who was also the inventor of new comblnatlons, 
which he may justly claim as Inventions. 

In Equity. Suit by Scott & Williams, Incorporated, against the 
Hemphill Manufacturing Company. On final hearing. Decree for de- 
fendant. 

Howson & Howson, of New York City, for plaintiff. 
Wilmarth H. Thurston, of Providence, R. L, for défendant. 

BROWN, District Judge. Infringement is charged of claims 29, 30, 
31, 32, and 36 of patent No. 649,021, May 8, 1900, to C. J. A. Ward- 
well, for improvements in knitting machines. 

[1] The spécification is a long document, of 26 pages, with 13 sheets 
of drawings. There are 42 claims, directed to many détails of the 
mechanism of a knitting machine which automatically knits a string of 
completely knitted stockings, each having a seamless heel and seamless 
toe, a foot and a leg. 

Machines of this type are oldi The foot and leg are knit in circulât 
courses, or by round and round knitting, and the heel and toe are knit 
by reciprocating movements for narrovi'ing and widening opérations, 
which require the throwing of the needles in and out of action. 

After describing the gênerai character and mode of opération of the 
machine the patentée says : 

"AU of the foregolng results, which are acconiplislied by a machine em- 
bodylng the présent improvements, hâve heretofore been acconiplished by 
automatic 'whole stocking' knitting machines ; and the présent invention 
consists In improved mechanism for aehieving thèse results," etc. 

(gsjFoi other cases see same toplc & KEY-NUMBBR iu ail Key-Numbered Dlgests & Indexes 
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The claims in suit relate to improvements in that part of the mechan- 
ism wtiich moves a cam sliaft that hears the cams whereby the changes 
in knitting are effected. 

While any one kind of knitting is going on, the cam shaft stands stilL, 
When a change in the kind of knitting is to be made, the cam shaft is 
actuated, bringing a cam into position and into action to effect the 
change. The movement is produced by the engagement of a pawl with 
the teeth of a ratchet wheel iirmly attaclied to the cam sliaft. When the 
pawl is held out of engagement with the ratchet, the cam shaft is still. 
The pawl is brought into and thrown out of engagement, and the move- 
ments of the cam shaft thus controUed, through a pattern mechanism,. 
which commonly makes one complète cycle of movement to the knitting 
of a complète stocking. 

The common type of pattern mechanism comprises a chain carried 
by a sprocket wheel, which is advanced step by step by a ratchet and 
pawl. The greater nuniber of the links of the chain are alike, and do 
no work. At suitable intervais links of spécial form are provided, 
which, when they arrive at the predetermined position, actuate the cam 
shaft, and thus the cams, through proper connections, effect the knit- 
ing changes. The character of the product to be knitted détermines the 
position of the spécial actuating links upon the pattern chain. The' 
number of courses of a particular kind of knitting desired before a 
change détermines the number of nonactuating links before the intro- 
duction of the spécial actuating link. 

The actuating link is followed by more inactive links corresponding 
to the number of courses before the next change ; then f ollows a spé- 
cial link, and so on. 

Claim 29 is typical : 

"29. A knitting machine organissed so as to knit in circular and recipro- 
cating courges and to produce stockings liaving seumless lieels and toes, said 
macliine liaving, in comblnation, a time shaft which moves from time to 
time and by intervening mechanism controls the variations in the knitting, 
said time .shaft being given from time to time an intermittent step by step 
motion and a movement through a greater extent than that of its usual 
steps ; and automatic means controlled by a pattern mechanism for moving 
said time shaft, substantially as set forth." 

The spécial f eature of thèse claims is set forth in the words : 

"Said time shaft being glven from time to time an intermittent step by 

step motion and a movement througli a greater extent than that of its 

usual steps." 

The novelty is said to be long strokes which are eniployed to effect ail 
of the changes in the knitting; short strokes which are employed as 
feeding movements, and also when the speed is changed. 

The spécification states the advantages resulting from the longer 
strokes — 

"and to render the cam rise graduai and its action smooth and easy the 
ratchet G is nioved through a large arc, which in the illustrated machine is 
seven times the length of the arc through which it moves in taking its usual 
step." 

It is the contention of the défendant that it will be obvions to any one 
having knowledge of mechanics that the more graduai the incline on a 
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cam the easier the action of said cam will be, and that when the incline 
of a cam is made more graduai the length of movement of such cam 
and of the cam shaft to which it is secured must be correspondingly 
increased. 

In view of what is conceded in the spécification as to the results at- 
tained by previous machines, it would seem to follow that the cams 
upon their cam shafts must hâve been of sufficiently graduai incline to 
permit of successful opération, and that the time of their opération was 
sufhcient for effecting the knitting changes. The thought of using a 
cam necessarily implies an incline sufificient for opération and time 
sufficient for opération upon the parts which it actuates, and the use of 
a cam shaft also necessarily implies movements to bring the cam into 
operative position. 

The plaintitï's brief refers to no évidence to show that former ma- 
chines were in thèse respects defective. 

If it be true, as plaintiff contends, that the prior art shows only uni- 
form step by step movements of the cam shaft, it would seem to follow 
that such movements were adéquate for practical opération. The plain- 
tifï's brief does not, as is usual, point out some practical defect in the 
prior devices which was remedied by the patented device; nor is there 
anything in the plaintiiï's case to show important practical results not 
previously attained, or to show the solution of any gênerai problem 
peculiar to the art of knitting stockings by machinery. There is noth- 
ing to show that the changes in the movements of the shaft required 
any reorganization of the knitting machine considered as an entirety. 

So far as has been made to appear, the provision of cams with grad- 
uai incline and easy action, and giving to the cam shaft movements ap- 
propriate in length for the cams thereon, and also proper feeding 
movements to bring the cams into operating position, involved only a 
spécial and limited mechanical problem, relating to a mechanical détail 
of construction, rather than any problem which properly can be con- 
sidered to relate to the gênerai organization of automatic knitting ma- 
chinery. It is a problem of a machine builder, rather than a problem 
of a knitting machine inventer. 

It is the opinion of Mr. Livermore, defendant's expert, that: 

"It Is merely a matter of mechanical Judgment to proportion the length 
of movement In accordance with the work to be done in a given moment and 
this might vary accordiug to the character of the cauis on the cam shaft 
îind the mechanical connections therefrom to the parts which hâve to be 
moved," etc. 

The plaintiff contends that the prior art shows no disclosure of the 
idea of giving to the time shaft of a rotary knitting machine long move- 
ments (longer than the ordinary step by step f eed movements) to effect 
the variations in the knitting, and that this gives a greater length of 
time within which to effect thèse changes, and yet ail within the limits 
of the révolution of the knitting head, and the further advantage of 
greater certainty in timing the opération of the différent variation pro- 
ducing means. 

As we hâve already said, it is essential that a cam shaft should al- 
ways move sufficiently for the opération of cams. If movements of this 
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length are not désirable for the feeding movements, it would seem to 
involve only mechanical skill to shorten them. 

As appears by the testimony in this case and by décisions which hâve 
been cited, there is an extensive prior art of automatic knitting ma- 
chines provided with cam shafts. A claim for operating a cam shaft, 
vifith short movements for feeding or positioning and longer move- 
ments for cam action, would be a very broad claim, which would ex- 
clude knitting machine builders from what is conceded to be an old 
mechanical motion. Thus in Wyman's patent, No. 364,696, there is 
disclosed a mechanical motion device for giving short and long move- 
ments to a shaft under control of a pattern mechanism, which plain- 
tifif admits is the équivalent of that used by Wardwell. It is used, 
however, in a machine of a différent type; i. e., a "drop-box loom," 
50 called. If lengthening the cams takes too much of the arc of a circle 
to admit of movements of equal length for the feed, it would seem to 
be open to machine builders, called upon to improve a machine only 
in respect to ease of cam action, to use what was already known in the 
gênerai art of machine construction in any type of machine where it 
was desired to accomplish this limited purpose. Mast, Foos & Co. v. 
Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856. Me- 
chanics who hâve only gênerai mechanical skill, and who hâve had no 
part in the invention of the gênerai organization of a machine, are 
called upon to remedy defects in détails of construction, or to make, 
by application of their mechanical skill, improvements in the mechani- 
cal construction and opération of parts. For example: A mechanic 
who prevents overrotation of a numéral wheel in a counting machine 
by means of a stop does not invent a counting machine, even though 
he was first to use a positive stop in a counting machine. Felt & 
Tarrant Mfg. Co. v. Mechanical Accountant Co. (C. C.) 129 Fed. 386 ; 
W. C. Robinson et al. v. Tubular Woven Fabric Co., 248 Fed. 526. 
opinion of this court March 31, 1917. 

[2] In a patent like that before us, claims which relate to the gên- 
erai organization of a knitting machine, involving principles of opéra- 
tion peculiar to knitting machines, must be carefuUy distinguished 
from those claims which relate to détails of machine building, and 
such claims must be distinguished, even though they ail contain the 
words "in a knitting machine." This is not enough to take a détail of 
mechanical improvement out of the gênerai mechanical art of machine 
construction. If this improved détail of construction is one within the 
knowledge and practice of mechanics, it does not matter that it was 
made by one who was also inventor of new combinations which he is 
justly entitled to claim as inventions For what he does merely as a 
mechanic he stands exactly as other mechanics. 

The defendant's expert testifies that the resuit of giving the cam 
shaft a greater length of movement at some steps than at others, and 
specifically a greater length of movement in the steps in which the 
cams perform their work than in those by which the cam shaft is 
stepped around to proper position for the cams to perform their work 
for the next step, is obtained in the construction shown in the Wil- 
liams patent, No. 571,191, and in the Rowe patent. No. 570,059 — both 
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automatic knitting machine patents. In the Williams patent occurs the 
foUowing language: 

"ïhe object of usiiig the disk 45 with its coarse teeth is to permit of tlie 
use of the hlgh cam 43, for oiie movemeut of the caiu disk must carry tlie 
pin 39 from tlie bottoiii to tlie top of this caui, and if the extent of eacli 
inovemeiit of the cam dislv was ouly equal to one of the fine teeth of the 
ratchet wheel 4-i< tlie face of the high cam 43 would be so abrupt that it 
•w'ould not lift the pin. By the use of the coarse-toothed disk ,^.5, however, I 
am enabled to impart such an exteiided movemeut to the cam disk when the 
cam 43 is brought iiito action that the incliued face of the cam can be of 
such an angle as to easily raise the pin 39." 

This seems to disclose the idea of giving to the cam a greater extent 
of movement in order to enable the action of said cam to be made 
easier, by making the incline thereon more graduai, and also means for 
carrying the idea into effect, to wit, longer teeth on the ratchet wheel 
which moves said cam. 

Mr. L,ivermore also states that in the constructions shown in the 
Williams patent and the Rowe patent the différences in length of 
movement of the cam shaft are obtained by having some of the teeth of 
the ratchet longer than the others, so that the pawl gives a greater step 
movement when acting on a long tooth than when acting on a short 
tooth. 

The plaintiff points out, however, important différences in con- 
struction and opération between those devices and that of the patent 
in suit. But it is not necessary to deal with thèse in détail ; for we find 
in the présent case what seems to be an unjustified assumption that an 
old mechanical motion adapted to give long and short movements for 
the purposes of cam action, and of feeding cams to position, may be 
claimed exclusively for him who first used it in a machine for the 
automatic knitting of stockings. As there is no évidence in the case 
that in doing this the patentée solved any other problem than that of 
easing the cam action and of providing movements of the shaft appro- 
priate thereto, and to feeding, the question of infringement cannot be 
determined by a showing that the défendant also, even though latei", 
provided means for operating his cam shaft in the same way. 

The plaintiff, in my opinion, is not entitled to claim broadly ail 
mechanism for imparting différent lengths of movement to the cam 
shaft of an automatic knitting machine for the purpose of easing cam 
action and providing suitable feed movements. The defendant's device 
cannot be held an infringement merely because its cam shaft has move- 
ments corresponding to those of plaintiff's machine. The claims must 
be construed in connection with the spécification, and limited to a com- 
bination in which the described movements of the cam shaft are ef- 
fected by means substantially similar to those described in the plain- 
tiff''s spécification. It must f urther appear that the means so described 
involve patentable invention. If limited to the spécifie structure dis- 
closed by Wardwell for giving the movements to the cam shaft, and if 
the comparison upon the question of infringement is to be, not of move- 
ments produced, but of the means whereby plaintiff and défendant re- 
spectively produce its movements, I am of the opinion that there is no 
infringement. 
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Wardwell's mechanism for giving to the cam shaft movements of 
dififerent length is thus described by Mr. Arthur S. Browne, plaintiff's 
expert : 

"As aheady polnted out, at intervais, the 'time sliaft' is moved through a 
greater extent tliau at otlier times. this longer niovement or stroke belng im- 
portant to enable easy movements to be acconiplished by meaus of cams 
liaving graO'.ial inclines. I vfill descrlbe the mechanism of the Wardwell 
Ijatent for doing thls. 

"During the ordinary running of the machine the pawl lever JF (Fig. 16) 
has a short movement only, being limited in Its movement by a stop 5//, 
whlch is encountered by a dotent or arm 56 on tlie pawl lever F when the 
said pawl lever is pulled inwardly by the springs Ji9 aud 50. The upper end 
of the pawl lever F is always moved the same distance to the right (Fig. 16) 
by the pin 51 as the reciprocîiting rack E rises, but the movement of the 
pawl lever in the opposite direction under the influence of the springs 49 
and 50 is determlned by the location of the stop 54. When that stop 54 is 
in the path of the detent 56 of the pawl lever F (as shown in Fig. 16), then 
the pawl lever has a limited extent of movement. The stop 54, however, is 
capable of being lifted upwardly out of the way of the detent 56,, and when 
80 moved the pawl lever F can be moved much farther inwardly by the pull 
of the springs -}9 and 50 and until an outwardly extending projection 65 on the 
pawl lever F enoounters the uplifted stop 54- Hence, when the stop 54 is 
uplifted, the pawl lever and its pawls ^S and 61 hâve a longer stroke than 
when the stop 54 is in its lower position; and if, at a time when the pawl 
lever makes a long stroke, its pawl 61 is down in its ratchet-engaging posi- 
tion (as the resuit of the pattern chain action and that of the lifter 60) the 
ratchet wheel O and the 'time shaft' 40 will be moved to a correspondingly 
greater extent. 

"As described in the Wardwell patent, the stop 54 is made of elastic métal, 
so as to be capable of being raised and lowered, and it is ITfted automatically 
at the desired times by means of cams 6S on the face of the ratchet wheel O. 
Only one of thèse cams 63 is shown in Fig. 16, but several are employed, as 
stated, at page 5, Unes 56 to 61, and as indicated in Fig. 2. The stop 54 lias 
a 'tongue' 64, whlch dépends into the path of cam (lé. Accordingly, when 
one of thèse cams 63 encounters the tongue 64, the stop 54 is automatically 
lifted, thus permitting pawl 61 to make its long stroke." 

Wardwell's pattern chain has no control of the length of movement 
of the actuating ratchet and cam shaft, but this is controlled by the 
position of cam 6S upon the actuating ratchet; a feature peculiar te 
Wardwell's construction. 

In the defendant's device the movement of the pawl is of uniform 
length; but the length of movement given to the actuating ratchet, 
and thus to the cam shaft, is determined by a variedly movable pawl 
controller, the position of which is determined by the spécial character 
of links on the pattern chain. The pawl controller is a lifter governed 
by the links of the chain which, in one position, while certain links are 
passing, supports the pawl out of the reach of the teeth, and thus ren- 
ders it inoperative, but in another position, when the proper links corne 
into action, permits the pawl to reach the teeth and thus become opera- 
tive to turn the ratchet and time shaft, the opération of which stops 
when the lifter is again moved to turn the pawl away from the ratchet 
wheel. 

In the defendant's machine the pattern chain controls the pawl con- 
troller, and thus the engagement of the ratchet. The spécifie construc- 
tion of the defendant's means for controUing the movements of the 
247 F.— 35 
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shaft îs doser to that of devices of the prior art than to Wardwell's, 
and is net, in any proper sensé, a copy of Wardwell's construction. 
The plaintiff contends that : 

"The whole question of thèse différences between the Wardwell variable 
stroke motion and the defendant's variable stroke motion is completely dispos- 
ed of by the fact that defendant's f orni as a mechanieal motion (beginnlng wlth 
the varying slze of lugs on the pattern) Is shown to be old, in the Wyman 
patent, 364,696, and therefore made the eauivalent of Wardwell's by the 
knowledge of the art of mechanieal motions, and Mr. Livermore says they are 
substantially the same mechanieal motions." 

Being of the opinion that the défendant has the right to make the 
narrow mechanieal improvement of easing the cam action and of pro- 
viding feeding steps of shorter length than those appropriate for the 
cams, by the employment of known devices for that purpose, and that 
this would not involve invention, I am also of the opinion that the 
claims 29 to 32, inclusive, cannot be held valid simply because Ward- 
well may hâve been first to employ a mechanieal équivalent of Wy- 
man's mechanieal motion to move the cam shaft of a knitting machine, 
but that thèse claims, if valid, must be limited to the structure disclosed 
in Wardwell's spécification, and that, so limited, they are not infringed. 

Claim 36 omits the long movement which forms an essential f eature 
of claims 29 to 32. Claim 36 is as f ollows : 

"A knitting machine having, in comblnatlon, a tlme shaft; a ratchet 
loose on said shaft ; a chain wheel movable with said ratchet ; a pattern 
chaln engaging said chain wheel ; a ratchet wheel fast to the time shaft ; a 
pawl engaging said loose ratchet wheel to impart a step by step movement to 
said pattern chain ; a pawl engaging said fast ratchet to glve a step by step 
movement to the time shaft ; a lifter engaging said fast ratchet pawl to nor- 
mally hold it out of co-operatlon wlth said fast ratchet and adapted to drop 
when a variation in the pattern chain co-operates therewith, thereby per- 
mitting said pawl to engage Its fast ratchet wheel, substantially as set 
forth." 

The particular feature which is said to characterize this combination, 

and to distingûish it f rom prior art combinations, is : 

"A lifter engaging said fast ratchet pawl to normally hold it out of co-opera- 
tion with said fast ratchet and adapted to drop when a variation in the 
pattern chain co-operates therewith, thereby permitting said pawl to engage 
its fast ratchet wheel." 

Prior means of rendering the actuating pawl inoperative, except 
when it was desired to move the cam shaft, comprised the provision of 
longer teeth on the ratchet, so that the constantly moving pawl was 
unable to reach the next tooth, but played idly against it until, by action 
of the pattern chain, it was able to reach the next short tooth on the 
pattern chain, and thus continue to actuate the ratchet until a long 
tooth was again encountered, which caused the pawl to idle until again 
brought in action by a Hnk on the pattern chain whereby it was en- 
abled to engage the tooth beyond the long tooth. This form of pawl 
controUer is shown in the patents to Burleigh, 537,802 ; Stewart, 529,- 
509; Williams & Swinglehurst, 552,806; Rowe, 570,057— in ail oi 
which the action of the pawl for turning the actuating ratchet and cam 
shaft is arrested by the pawl coming to one of the long teeth and mere- 
ly traveling back and forth on the long toofn without turning the cam 
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shaft until, by the action of the pattern chain, the pawl is enabled to 
reach the next tooth. By thèse constructions tlie pawl at suitable times 
js made inoperative and operative. 

In McMichael and Wildman, No. 508,965, the pawl R of the actu- 
ating ratchet K has a latéral extension on the working end of the pawl, 
as shown in Fig. 5. This extension overlies the chain wheel / and is 
in position to engage the links of the pattern chain /' as they pass along 
beneath said extension. 

The greater part of the pattern chain is made up of high links, 
which, as they pass beneath the extension of the pawl R, lift said pawl 
out of reach of the teeth of the actuating ratchet and render the pawl 
inoperative. When a low link arrives under the pawl, it is no longer 
supported, but drops into engagement with the teeth of the ratchet, 
and becomes operative. The function of the latéral extension of the 
pawl R is that of a pawl lifter. That it is attached to the pawl itself, 
instead of being supported independently of the pawl, seems to be a 
formai différence, not affecting the fact that it is a distinct élément, 
with the distinct function of lifting the pawl in co-operation with the 
pattern chain, and of permitting it to drop into engagement with the 
ratchet teeth upon the arrivai of the low link. 

Mr. Browne, plaintiff's expert, says of this device: 

"The pawl R is controUed directly by the links of the pattern chain." 

But the latéral extension of the pawl is designed to co-operate with 
the chain, and, even though made intégral with the pawl, it must be re- 
garded as a distinct élément, which is a pawl lifter under control of 
the pattern chain. 

Upon the whole case it may be said that the claims in suit relate 
rather to détails of machine building than to any novel inventive idea 
peculiar to knitting machines. If they can be sustained as valid, it is 
only by limiting them to the particular constructions shown; and, so 
limited, they are not infringed. 

In view of the conclusion on the merits, it is unnecessary to consider 
the défense of lâches. 

The bill will be dismissed. 



SHEAUGER & JOHNSON v. PHILLIP BERNARD CO. 

(District Court, N. D. lowa, W. D. Kovember 7, 1917.) 

No. 43. 

1. Teade-Marks and Tuade-Names <S='72 — Fédéral Courts — Jurisdiction. 

While the fédéral courts, regardless of dlversity of cltlzenshlp, hâve 
jurisdiction of a suit for infringement of a patent or registered trade- 
mark, such trlbunals are without jurisdiction of a suit between corpora- 
tions of the same state for infringement of an alleged cominon-law trade- 
tnark and unfalr compétition. 

2. Patents <S=>172 — Validity — Protection. 

Under Rev. St. § 4886 et seq. (Comp. St. 1916, § 9430 et seq.), one who 
discovers that a usef ul resuit will be produced in any article, machine, or 

^=>For other cases see same toplc & KEY-NTIMBBR In ail Key-Numbered Digeste & Indexe» 
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manufacture, by the use of certain means Is entltled to a patent therefor, 
provided be shall speclfy the means lie so uses to produce the resuit in 
a manner so fuU that any one skilled In the art to which It pertalns can 
by using the means so specified, wlthout any addition thereto or sub- 
traction therefrom, produce preclsely the resuit so described, but if this 
cannot be done by the means described the patent is void, and the 
patentée is not entltled to bave hls claims construed, so as to include 
that which was rejected by the Patent Office or is dlsclosed by prior de- 
vices. 

3. Patents ®=j328 — Validitt — Description in Claim. 

The Shrauger patent, No. 1,134,642, for Improveœents in wlndow 
frames, the only claim of which described the improvement as "a frame 
comprising one-plece frame tnembers, having flat portions frame members 
havlng formed thereon upvvardly extending supporting portions," etc., 
helâ invalid on account of the vagueness and ambiguity of the descrip- 
tion of the only claim; the patentée not being allovved to construe the 
daim, so as to include therein what was rejected by the Patent Office 
or is dlsclosed by prior devices. 

4. Patents ®=161~Constiiuction — Scope. 

An application for a patent for a narrow improvement in an old and 
well-developed art should be strictly construed. 

5. Patents <©=5l6 — "Invention" — What Constitutes. 

A mère mechanical improvement, which could be termed but a shade 
of an idea, is not an Invention which is patentable. 

[Ed. Note. — For other définitions, see Words and Phrases, ïlrst and 
Second Séries, Invention.] 

6. Patents <S=j328 — Vamdity — Invention. 

The Shrauger patent. No. 1,134,642, for an improvement in metalllc 
window frames, held, in view of the prior art, to be void for want of 
invention. 

In Equity. Pétition by Shrauger & Johnson, a corporation, against 
the Phillip Bernard Company, a corporation. On final hearing. Péti- 
tion dismissed. 

The plaintifï, an lowa corporation, brought this suit against the de- 
fendant, the Phillip Bernard Company, another lowa corporation, May 
24, 1916, for the alleged infringement of United States letters patent 
No. 1,134,642, issued to Darius E. Shrauger, président of the plaintiff 
corporation, April 6, 1915, upon an application therefor filed in the 
Patent Office August 25, 1913, for improvements in "metallic window 
frames." The pétition is in one count, and also allèges that plaintiflE 
during the year 1912, "adopted the word 'Sunshine,' as a trade-mark 
applicable to the metallic window frames that were being manufactured 
and sold by plaintiff under said letters patent," and that it was entitled 
to the exclusive use of said trade-mark; that défendant also unlaw- 
fully infringed said trade-mark as the name of "metallic window 
frames" which it was making and selling in infringement of plaintïff's 
said patent, and claims damages of the défendant in the sum of $35,- 
000, for the unlawful infringement of plaintiff's letters patent, and 
more than $25,000 for its alleged infringement of plaintiff's trade- 
mark, and prays judgment in treble damages therefor, and for an ac- 
counting and costs. October 26, 1916, the plaintiff amended its pétition 
by adding thereto a paragraph alleging that défendant was guilty of 
unfair compétition in trade in the use it was making of plaintiff's trade- 

^s^For other cases see same toplc & KEY-NUMBER in ail Key-Numbereil Dlgests & Indexes 
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mark, in its adverlising matter whereby défendant was fraudulently 
inducing the public to believe that the métal window f rame it was mak- 
ing and selling was in fact the plaintiff's window f rame, and it prays an 
injunction against the défendant, restraining it temporarily and perma- 
nently from infringing plaintiff's said patent and trade-mark, and from 
further continuing its unf air compétition in trade. 

The défendant answered the pétition and amendment thereto : (1) 
Admitted the issuance of the patent in suit ; (2) denied infringing the 
same; (3) alleged its invalidity for want of patentable novelty;_(4) 
denied that it was guilty of unfair compétition in trade ; (5) denied the 
validity of plaintiff's alleged trade-mark; and (6) denied the jurisdic- 
tion of the court to entertain the suit so far as plaintiff claims for in- 
fringement of its alleged trade-mark, and for unfair compétition in 
trade — and moves to dismiss the pétition for want of jurisdiction of 
the court to hear or détermine such claims, and for costs. 

Orwig & Bair, of Des Moines, lowa, for plaintiff. 
Thomas F. Griftîn, of Sioux City, lowa, and E. G. Siggers, of Wash- 
ington, D. C, for défendant. 

REED, District Judge (after stating the facts as above). After tak- 
ing its preliminary proofs, the plaintiff moved for a temporary injunc- 
tion restraining the défendant during the pendency of this suit as pray- 
ed in the pétition and amendment thereto, which was set for hearing 
before Judge Wade, who upon the hearing of such motion overruled 
the same. Shrauger & Johnson v. Phillip Bernard Co. (D. C.) 240 Fed. 
131. Thereafter the final proofs were taken, and the cause is now be- 
fore the court for final hearing upon the merits. 

[1 ] The défendant renews its motion to dismiss the suit for want of 
jurisdiction of the court as to plaintiff's claims for infringement of its 
alleged trade-mark, and for unfair compétition in trade. So far as the 
suit is to recover from the défendant for the alleged infringement of 
the patent, and to restrain further infringement thereof, it is not denied 
that so much of the suit as so claims is within the jurisdiction of this 
court, irrespective of the citizenship of the parties thereto. But so far 
as it seeks to recover for the alleged infringement of plaintiff's trade- 
mark, and for unfair compétition in trade, it is well settled that the 
fédéral courts hâve no jurisdiction of such controversies between citi- 
zens or corporations of the same state. Elgin National Watch Co. v, 
Illinois Watch Co., 179 U. S'. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; 
Warner v. Searle & Hereth Co., 191 U. S. 195, 24 Sup. Ct. 79, 48 E. 
Ed. 145 ; Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., 
134 Fed. 571. 67 C. C. A. 418, affirmed 201 U. S. 166, 26 Sup. Ct. 425, 
50 L. Ed. 710; Ungles-Hoggette Mfg. Co. v. Farmers' Hog & Cattle 
P. Co„ 232 Fed. 116, 146 C. C. A. 308. 

In Leschen & Sons Rope Co. v. Broderick Co., above, both com- 
plainant and défendant were corporations of Missouri engaged in man- 
ufacturing and selling wire rope in that state. The complainant had 
registered a trade-mark under the act of Congress of March 3, 1881, 
(21 Stat. 502, c. 138), under which it claimed the right to use said trade- 
mark as indicative of its manufacture. The appellant, who was the 
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complainant below, filed its bill to restrain the défendant from infring- 
ing said trade-mark. The trial court sustained a demurrer to the bill 
and dismissed the suit. On appeal the Court of Appeals said : 

"Much is said in the brief of appellant to the effect that the defeiulant has 
been gullty of unfair trade compétition by palming off on tlie public rope 
of its manufacture as complainant's rope. Tliis is a subject, liowever, over 
which the fédéral courts hâve no jurisdlctlon. Complainant and défendant 
are both citizens of the same state, and for this reason jurisdiction is con- 
fined to the trade-mark as regi.stered. If that mark is invalid, tlie fédéral 
courts are wlthout authority to grant any relief on the ground of unfair 
trade compétition." 

The court found that the trade-mark was invalid, and that the court 
rightly dismissed the bill, and its decree was affirmed. In affirming this 
decree the Suprême Court, in Leschen Rope Co., v. Broderick, 201 U. 
S. 166, at page 172, 26 Sup. Ct. 425, at page 427 (50 L. Ed. 710), said: 

"Nor can we assume jurisdiction of this case as one wherein the défend- 
ant liad made use of plaintitï's device for the purpose of defrauding the 
plaintiff and palming ofï its goods upon the public as of the plaintiff's manu- 
facture. Our jurisdiction dépends solely upon the question wliether plalntiiï 
has a registered trade-mark valid under the act of Oongress, and for the 
reasons above given, we think it lias not." 

And the decree of the court was affirmed. 

It is unnecessary to pursue this question f urther, for the plaintiff has 
no registered trade-mark, and the suit is wholly between corporations 
of the same state. The def endant's motion to dismiss the pétition as to 
claims for infringing the plaintiff's alleged trade-mark, and for unfair 
compétition in trade must be and is sustained for want of jurisdiction. 

[2,3] The remaining questions are: (1) Has the plaintiff a valid 
patent upon its "metallic window f rames" made and sold by it ? and (2) 
has the défendant inf ringed the same ? As already stated, the applica- 
tion for the patent was filed in the Patent Office August 25, 1913 ; and 
four claims were made therein for patents upon plaintiff's device. 
Thèse four claims were ail rejected by the Patent Office upon référence 
to the following named prior patents : Wehrle, No. 181,547, date Au- 
gust 29, 1876; Campbell, No. 196,784, date November 6, 1877; Dur- 
kin. No. 202,160, date April 9, 1878; Campbell et al. No. 228,443, date 
June 8, 1880; Fitzberger, No. 463,963, date November 24, 1891 ; Ham, 
No. 614,386, date November 15, 1898; MacGregor, No. 1,002,290, date 
S'eptember 5, 1911; French patent, No. 423,450, date February 16, 
1911. In rejecting thèse claims the examiner said: 

"Claims 1, 2, and 3 présent no invention over Durkin, Campbell et al., 
Camjibell, Wehrle, Fitzberger, or tlie French patent, aboV6 cited. Cluim 4 
merely aggregates with claim 3 the matter of the screen and spécifies secur- 
ing means. The addition of a screen broadly to protect any pane of glass 
is obvions, while the substitution for the cap-securiug means of Fitzberger or 
French patent of devices shown to be old in Ham and MacGregor involves a 
mère substitution of équivalents." 

To overcome the objections thus made by the Patent Office, the ap- 
plicant then presented a single claim for a patent upon his device, which 
claim reads as follows : 

"A frame comprising one-piece frame members, having flat portions frame 
members having formed thereon upwardly exteuding supporting portions 
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adaptée! to serve as a support for a cap ami screen, spaced downwardly ex- 
tending portions forward on said supporting portions, said last described poin- 
tions haviug upwardly opening cliannels formed at their lower ends, adapted 
to support a glass pane and carry water, a protecting screen supported on 
said upwardly extendlng portions, clamplng devices extended upwardly be- 
tween said upwardly and downwardly extendlng portions and through said 
screen." 

Which claim was finally allowed by the Patent Office in lieu of the 
four rejected daims. Of the claim so allowed, Mr. Finckel, defend- 
ant's expert, testified that the claim is ambiguous, that it nécessitâtes 
the addition of some further words in order to relieve the ambiguity, 
and unless the claim is so corrected it will not read upon the disclosure 
of the patent. The plaintifï's expert, Mr. McElroy, also admits in his 
testimony that there is an ambiguity or defect in the claim, and that it 
could be construed two ways. He first suggested the addition of the 
word "said" before t!ie word "frame" in line 2 of the claim, and later 
suggested the insertion of "two or more of said" before the word 
"frame." 

As originally presented, the word "portions" at the beginning of line 
2 was not in the claim, and of the claim as presented the Commissioner 
of Patents, in his letter of November 4, 1914, to counsel for the paten- 
tée, said : 

"The claim as now presented cannot be understood in view of the fact 
tliat something lias apparently beeu omltted in line 2 of suid claim. Purther 
action on the uierits Is Impossible until an intelligible claim is presented." 

November 13, 1914, counsel for the applicant wrote the Patent Of- 
fice as f ollows : 

"In response to office action November 5 [4], 1&14, in the claim, line 2, 
after 'flat,' insert 'portions.' " 

November 24th the Patent Office wrote counsel for the applicant as 
f ollows : 

"In response to amendaient of November 17 [131, 1914, the brief description 
of Fig. 4 bas not bccn sn]>|)Iied. The drawings filed show a view designated 
Hg. 4. ïbls view is îi))imrent!y a section taken on a plane parallel with 
that on which Fig. 3 is takeu, but not cutting the clamplng devices." 

November 27th counsel for the applicant again wrote the Patent 
Office as f ollows : 

"In response to office action of Xove)nl)er 24, 1014. Page 2, after line 10, 
insert: Figure 4 is a sectional view takeu on a plane parallel with that on 
which Figure i! is taken, but not cutting tlie clamplng devices." (This inser- 
tion seems not to hâve been made, but that is not deenied important.) 

On April 6, 1915, the patent, with a single claim as above set out, 
was issued. 

. The above correspondence between counsel and the Patent Office 
is furnished by counsel for the plaintiff, from which it seems that the 
claim of the patent as issued, when first presented, was unintelligible 
to the expert exaniiners of the Patent Office, and the only correction 
made in it was to insert the word "portions" after the word "flat" in 
line 2 of the claim, and, as so corrected, the claim was allowed. 

It was early held by the Suprême Court that whoever discovers that 
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a certain useful resuit will be produced in any article, machine, or 
manufacture by the use of certain means is entitled to a patent there- 
for, provided he shall specify the means he so uses to produce the 
resuit in a manner so full and exact that any one skilled in the art or 
science to wliich it appertains can, by using the means so specified, 
without any addition thereto or subtraction therefrom, produce pre- 
cisely the resuit so described, and if this cannot be donc by the means 
so described the patent is void. O'Reilly v. Morse, 15 How. 62, 119, 
14 L. Ed. 601 ; Tilghman v. Proctor, 102 U. S. 707, 727, 26 L. Ed. 279. 
This in efïect is the requirement of section 4886 et seq. of the Revised 
Statutes of the United States (Comp. St. 1916, § 9430 et seq.), and is 
a settled rule of the patent law. The substituted claim 4, which was 
finally allowed as the only claim of the patent in suit, is not alone 
sufficiently definite and certain to sustain such patent, and the plaintifï 
cannot now be heard to insist that the claim allowed shall be so con- 
strued as to include therein what was rejected by the Patent Office, or 
is disclosed by the prior devices. Corbin v. Eagle Lock Co., 150 U. S. 
38, 40, 14 Sup. Ct. 28, 37 L. Ed. 989 ; Computing Scale Co. v. Auto- 
matic Scale Co., 204 U. S. 609, 617, 27 Sup. Ct. 307, 51 L. Ed. 645; 
National Hollow B. B. Co. v. International B. B. Co., 106 Fed. 693, 714, 
45 C C. A. 544; Boss Manufacturing Co. v. Thomas, 182 Fed. 811, 
813, 105 C. C. A. ^243. 

[4-6] The making of skylight windows and f rames for photograph 
galleries and various other buildings had long been practiced through- 
out the United States before the plaintifï's assignor entered the field 
in making such devices. His application is for a narrowly limited im- 
provement in old devices and must be strictly limited to the claims of 
the patent. The only élément upon which the claim of the patent as 
finally allowed can rightly be upheld as an invention is the upwardly 
and downwardly extending devices upon certain of the flat members 
of the frame, adapted to support a glass pane, a screen to protect the 
same, and clips or clamping devices to hold the same in place. As the 
Patent Office said of original claim 4 : 

"It merely aggregates with claim 3, the matter of the screen and spécifie 
securlng means. The addition of a screen broadly to protect any pane of 
glass Is obvions, while the substitution for the cap securlng means of the 
Fitzberger or French patent, in devices shown to be old in Ham aud Mac- 
Gregor, involves a mère substitution of équivalents." 

In view of the ambiguity and uncertainty of the claim, as held by 
the Patent Office, and as testified by the experts of both plaintiff and 
défendant, the insertion of the word "portions" (whatever they may 
be) at the place indicated, at the instance of the patentée, does not re- 
lieve it of its ambiguity and uncertainty. As finally allowed the claim 
differs somewhat in its phraseology from the claims of the Fitzberger 
patent; but it is intended to accomplish the same results and in sub- 
stantially the same manner, and in view of the prior art is not inven- 
tion. As applicable to the claim of this patent, as finally allowed, I 
may quote from the récent décision of the Suprême Court in Railroad 
Supply Co. V. Elyria Iron & Steel Co., 244 U. S. 285, 293, 37 Sup. Ct. 
502, 505 (61 L. Ed. 1136), as follows: 
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"Clearly persuadée! as we are tliat the sligbt variations claimed for tlie 
patents in suit from the plates whlcli liad gone before do not constitute patent- 
able invention, « * * we content ourselves with adopting as comment not 
to be improved upon in sucli a case as we liave liere the followiug from a 
former décision of this court: 'The design of the patent laws is to reward 
those who make some substantial discovery or invention, whlch adds to our 
knowledge and makes a step in advance in the useful arts. Siich inventors 
are worthy of ail favor. It was never the ob.iect of those laws to graut a 
nionopoly for every trifllng device, every sliadow of a shade of an idea, wliich 
would naturally and spontaneously occur to any skilled niechanic or operatoi 
in the ordinary progress of manufactures. Such au Indiscriniinate création 
of exclusive privilèges tends rather to obstrnct than to stimnlate invention. 
* * * It embarrasses the lionest pnrsuit of business with fears and appré- 
hensions of concealed liens and unknown liabilities to lawsuits and vexa- 
tions accountings for profits made in good faith.' Atlantic Work y. Brady, 
107 L'. S. 192, 200 [2 Sup. Ct. 225, 27 L. Ed. 438]." 

The testimony in this case shows without substantial dispute that a 
skyHght f rame or device substantially Hke that now made by the plain- 
tiff, and which it claims is infringed by the défendant, was made and 
used at différent places in the United States more than two years prior 
to the filing of the application for the patent in suit; but, in view of 
the indefiniteness and uncertainty of the claim in question, the in- 
validity of the patent is not made to rest alone upon this ground, as I 
am constrained to hold the patent in suit void for indefiniteness and 
uncertainty of the claim, and its lack of invention. 

The pétition, so far as it seeks recovery for infringement of the 
patent, is also dismissed for want of equity, and at plaintiff's costs. It 
is accordingly so ordered. 



BARBEE V. OTIS MOTOR SALES CO. 
(District Court, N. D. New York. Decernber 27, 1917.) 

1. rATp;>'TS l©==>?>24(0) — INJUNCTION AND ACCOUNTINtJ — VaCATING I>ECKEE— 

Co.N'niTroxs. 

Where, with the permission of the Circuit Court of Appeals, au inter- 
locutory decree for injunction and accounting lu favor of complainant. 
and an order of aflirmance entered pursuaut to the original mandate 
of the Circuit Court of Appeals, are to be vacated for a new final hearing 
ou additioual évidence, it will not be made a condition of such vacation 
that the évidence taken ou an accounting previoiisly liad may be re- 
ceived and considered on any new accounting in case complainant ob- 
tains a deci'ee, where the expenses of tlie former accounting hâve been 
provided for, and are to be paid by défendant as a condition of vacating 
the decree. 

2. Patents <®=>.'î24(6) — Vacating Decree — Co.nditions. 

In such case, where no injunction pcndeute lite bas been granted. and 
the only bonds given were a bond on appeal from the decree for com- 
plainant and a bond to stay issue of injunction pending the appeal, it 
will not be uiade a condition of the vacation of tlie decree and order of 
afîirmance that défendant exécute and flle a new bond to stay the issue 
of injunction. 

In Equity. Suit by William Barber against the Otis Motor Sales 
Company. On settlement of an order on the amended mandate of 

®=3For otber cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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the Circuit Court of Appeals. Application by complainant for the im- 
position of certain conditions on the vacation of the interlocutory de- 
crée, and order of affirmance denied. 

See, also, 231 Fed. 755; 245 Fed. 945. 

On settlement of the order on the amended mandate of the Circuit Court 
of Appeals permitting this court to vacate its order of affirmance entered pur- 
suant to the original mandate handed down by the Circuit Court of Appeals, 
and also to vacate its original interlocutory decrce and grant a new final 
hearing, at which elther party may iutroduce sucli pertinent additioual évi- 
dence as may be ofEered, the complainant requests this court to insert a pro- 
vision to the effect that, in case on such rehearing the plaintiff hus a decree 
in its favor, ail évidence taken by the spécial master on the accounting had 
in part herein on the decree entered pursuant to such mandate as origiually 
flled be recelved and considered on any new accounting herein, and also a 
provision that défendant exécute and file a new bond, in the sum of §15,000, 
to stay issuing of injunction, etc., and vacating the bond hereafter filed, and 
which bond shall be conditioned to pay complainant ail damages, profits, and 
eosts flnally awarded him in this suit, and upon any accounting that may be 
awarded him pursuant to any future decree of this court. The défendant 
objects to such provision. 

Fred Francis Weiss, of New York City, for plaintiff. 
Wetmore & Jenner, of New York City, for défendant. 

RAY, District Judge (after stating the facts as above). [1] I do not 
see justification for including the proposed provisions in the order. 
The interlocutory decree in favor of the complainant is to be vacated, 
for the purpose of grant'ng a new final hearing, when additional évi- 
dence is to be received, and a new decree of this court entered, which 
may be the one way or the other. The old accounting f ails and cornes to 
naught, with the vacation of the decree which authorized such account- 
ing. Moreover, the expenses of that accounting hâve been provided 
for, and are to be paid by the défendant as a condition of vacating such 
decree. The new accounting herein, if one is ordered, will be a new 
proceeding, and I cannot now impose new conditions of vacating such 
decree, or at least ought not to do so. 

[2] As to the provision for a bond, the only bonds heretofore re- 
quired or given were, one on appeal from the decree of this court 
above referred to, and the other to stay issue of the injunction prior 
to the décision of the Circuit Court of Appeals afhrming the saitl decree 
of this court. This court, by the amended mandate of the Circuit 
Court of Appeals, having been reinvested with full and complète juris- 
diction of the cause, it must be that the appeal from the decree of this 
court about to be vacated falls and goes for naught. The présent bond 
on appeal falls with the decree and appeal. If the complainant suc- 
ceeds on the rehearing, there must be a new interlocutory decree, a new 
appeal, and a new bond. This court cannot require such bond in ad- 
vance of the new decree and appeal, or as a condition of vacating the 
decree of this court about to be vacated, and which it has decided it 
would vacate on payment of certain costs and expenses, and which hâve 
been provided for by deposit with the clerk. To do so would be to 
impose new and additional conditions for opening and vacating the 
said decree in favor of complainant heretofore entered, and also re- 
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quire a bond to stay injunction in advance of a decree which may never 
be granted or entered, or on an appeal which may never be taken. 

As the decree of this court awarding an injunction and an account- 
ing is now vacated,or about to be vacated, there will be no authority 
for an injunction. No injunction pendente lite has been granted, and 
there is no authority or necessity for a bond to stay the issuing of an 
Injunction. The only injunction heretofore authorized was based on the 
decree, which is now about to be vacated. 



CONTINUOIIS EXTRACTING PRESS CORP. v. BALTIMORE PEARL 

HOMIAY CO. 

(District Court, D. Maryland. June 7, 1917.) 

Patents <S=>328— Validity— Continuous Pkess. 

The Fiddynient & McNally patent, No. 816,446, for a continuous ex- 
traeting press, is void for lack of invention, in view of tlie prior art and 
analogous arts, and also for use of tiie patented structure for more tlian 
two years prior to tlie application. 

In Equity. Suit by the Continuous Extracting Press Corporation 
against the Baltimore Pearl Hominy Company. On final hearing. De- 
cree for défendant. 

Frank, Emory & Beeuwkes, of Baltimore, Md., and Charles L. Stur- 
tevant and Eugène G. Mason, both of Washington, D. C, for plaintiflf. 

John Watson, Jr., of Baltimore, Md., and William W. Dodge, of 
Washington, D. C, for défendant. 

ROSE, District Judge. This is a suit on letters patent No. 816,446, 
issued March 27, 1906, to Fiddyment & McNally. The plaintiflf, while 
resisting the dismissal of its bill, has oflfered no évidence in its sup- 
port. The défendant has gone thoroughly into its case. 

"Continuous presses," comprising a cylinder with feed inlet at one 
end and controlled outlet at the other, and an axial screw for moving 
the material through the cylinder and applying the requisite pressure 
thereto, are found in the prior art of record. Vide French patent. No. 
173,944, to Perrett, February 3, 1886, with its addition of July 22, 
1886; United States patent. No. 583,021, to Birkholz, May 25, 1897; 
United States patent, No. 647,354, to Anderson, April 10, 1900. Ail 
of thèse employ perforate cylinders, and are used to express moisture 
out of varions substances. The prior art also discloses, in presses for 
making brick, tiles, etc., a like construction, except that the cylinder 
is not provided with perforations or openings for escape of liquid. 
Vide United States patent, No. 293,000, to Fate & Freese, February 
5, 1884. 

Although the two classes of presses are used to make dififerent 
products, or to do différent work, their gênerai structure jind principle 
of opération is very similar. It appears that, whether the material 
handled be fruits, grains, or other matters containing juices, cils, or 

Ê=»For other cases aee same toplc & KEY-NtJMBBR in ail Key-Numbered Digests & Indexes 
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other liquids, or is such a substance as clay, the more or less plastic 
mass under treatment is liable to become so compacted between the 
respective turns of the screw as to wedge or bind therein, and to rotate 
bodily with the screw, instead of being moved forward by the same. 
The difficulty is the same in kind, though the substances treated are 
in other respects unlike. The proofs show that this difficulty has been 
met and overcome by like means in the two gênerai classes of continu- 
ons screw presses noted; that is to say, one or more rigid baffles, 
blades, or knives are arranged to project inward from the cylinder of 
the press towards the axis of the screw, which baffles, by preventing 
the bodily rotation of the mass under treatment, enable the screw to 
move the substance towards the discharge end of the cylinder, and 
to exert thereon the requisite pressing action. 

This construction, the essence of claims 13, 14, and 15 of the patent 
in suit, and alleged to be infringed, if found in the Anderson presses 
or expellers of the défendant, is likewise shown and described in 
United States patent to Birkholz, No. 583,021, which is for a continu- 
ous screw press for extracting moisture and having a perforate cylin- 
der. It is also shown and described in United States patent to Fate & 
Freese, No. 293,000, which discloses baffles, blades, or knives arranged 
in a longitudinal séries. Though the Fate & Freese machine is intend- 
tà for handling clay, while the machines of plaintiff and défendant 
handle grains, fruits, or other substances, from which the liquid con- 
tents are to be expressed, the analogy between them seems complète 
so far as concerns the mode of opération, the difficulty encountered 
and the means for obviating it, and it is to thèse matters that claims 
13, 14, and 15 relate. The proofs also sustain the défense of prior 
manufacture, sale, and use of the subject-matters of claims 13, 14, and 
15 within the United States, more than two years prior to the applica- 
tion for the Fiddyment & McNally patent in suit. 

It follows that the bill of complaint herein must be dismissed. 



IliLINOIS CUDAHT PACKING CO. v. KANSAS CITY SOAP CO. 
(District Court, D. Kansas, Hrst Division. January 11, 19ia) 

No. 1844, 

1. Evidence ®=>9 — Judicial Notice. 

That erude glycérine is a product derived from animal fats la a sden- 
tific fact, of whicli the courts take judiclal notice. 

2. COEPOBATIONS ©=5372 — POWERS CONSTBUCIION. 

A corporation authorized to buy and slaughter eattle, hogs, and sheep, 
and deal In provisions and ail classes of packing house products, has 
authority to purchase crude glycérine; It being derived from animal 
facts and being a common product of the meat-packing industry. 

S. ASSIQNMENTS <S=5ll7 — CONTBACTS EFFBCT. 

Though plaintiff assigned an executory contract w'ith défendant for 
the purchase of goods, the original parties were not released from tlip 
contract, unless a new obligation was entered into between plaintiff ami 
défendant on the theory of novation, and, none having becn entered into, 
plaintiff might maintaln an action for breach. 

^EpFor other cases see aame toplc & KBY-NUMBBR in ail Key-Numbered Dlgesta & luiiextvi 
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i. COErOKATIONS ©=3578 — Reorganization — Effect. 

Where plaintiffi corporation, which coutracted with défendant for the 
purchase of glycérine, tendered défendant the fnll purcliase priée, de- 
manding the glycérine, plaiutiff's action for damages, it having purchased 
glycérine in the open niarket at a priée above the contract priée, was not 
lost by reason of a transfer of its assets to the ncwly formed corpora- 
tion ; for, though plaintiff stockholders formed a new corporation and 
transferred its assets to such conipany, plalntiff remained In existence 
for the purpose of windlng vip its corporate affalrs. 

At Law. Action by the Illinois Cudahy Packing Company, a cor- 
poration, against the Kansas City Soap Company, a corporation. On 
motions of respective parties for directed verdicts. Verdict directed 
for plaintiff. 

J. E. McFadden and O. Q. Claflin, Jr., both of Kansas City, Kan., 
and 'Defrees, Buckingham & Eaton, of Chicago, 111., for plaintiflf. 

J. H. Brady and E. H. Henning, both of Kansas City, Kan., for de- 
fendant. 

POLLOCK, District Judge. The facts in this case are not in dis- 
pute. They are briefly summarized as foUows : 

On September 30, 1915, the parties entered into a contract in writing 
by the terms of which défendant sold to plaintiff and agreed to deliver 
f. o. b. Kansas City, Kan., to plaintifï, not less than 90 and not to 
exceed 100 drums of crude glycérine at the price of 22 cents per 
pound, delivery to be made between October, 1915, and December 31, 
1916, in carload lots of 30 or 31 drums per car. Under the terms of the 
contract défendant did deliver to plaintifï, and plaintiff received, 54 
drums of the glycérine contracted for, for which plaintifï paid défend- 
ant the contract price. However, as the market price of crude glycér- 
ine, on account of changed conditions, greatly increased after the 
making of the contract, défendant wholly f ailed and refused to deliver 
the remaining 36 drums stipulated in the contract. Thereupon the 
plaintiff tendered the full contract price and demanded performance 
of the contract by défendant. On defendant's refusai to perform its 
contract with plaintiff, or to receive the contract price, plaintifï went 
on the open market and purchased said 36 drums of glycérine at the 
then market price of $7,172.94 in excess of the contract price agreed 
to be paid by plaintifï, and brings this action to recover its damages 
so sustained by defendant's breach of the contract. 

Défense of the action is made on three grounds : (1) Because the 
contract is ultra vires and void on the part of the plaintiff ; theref ore 
défendant is not bound by its terms. (2) Because, after the making of 
the contract, plaintifï company sold, assigned, and transferred its 
corporate assets, including its rights under the contract in suit, to 
the Cudahy Packing Company of the state of Maine; therefore, it is 
contended by défendant, plaintiff is not the real party in interest, and 
has no right to bring or maintain this action against it. (3) That 
plaintiff sold and assigned ail of its corporate assets to the Maine 
company after its formation, and thus disciualified itself to carry out 

<S=3Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and perform the contract on its part; wherefore défendant is not 
bound by its terms. 

A trial of the case was entered upon before the court and a jury. 
After the completion of the évidence, by stipulation of the parties made 
in open court, the jury was withdrawn and the case submitted to the 
court on motions of both parties for instructed verdicts in their behalf . 
The case cornes now on for décision on said motions and the briefs and 
arguments of counsel herein. 

[1,2] As t» the claimed ultra vires character of the contract it may 
be said: Under its charter received from the state of Illinois the 
plaintiff possessed the f ollowing powers : 

"The object for which said corporation is formed Is to purcliase for slaugh- 
ter aiid slaughter cattle, hogs, and sheep, and manufacture and dispose of the 
products thereof; also to buy, sell, and deal in méats, provisions, and ail 
classes of produce and packing house products." 

That crude gylcerine is a product derived from animal fats is not 
only a scientific fact, of which courts take judicial notice, but the 
évidence found in the record abundantly establishes crude glycérine 
to be a common product of the meat-packing industries of this country. 

[3] As to the contention made by défendant, whereas, the plaintiff 
assigned the contract in action to the Maine corporation, therefore 
plaintiff is not the real party in interest and is not entitled to bring 
and maintain this action, it may be said : 

It will be noted this is not a case in which the assignée of an exe- 
cutory contract brings an action thereon to recover for its breach, but 
is a case in which the action is between the original parties to the con- 
tract. Hence ail questions relating to the assignment of executory 
contracts without the consent of one of the parties thereto, or the 
novation of contracts, are not involved in this case. If plaintiff as- 
signed the executory contract involved to the Maine corporation with- 
out the knowledge, consent, and acquiescence of défendant, it is clear 
défendant could not bave been held to the performance of the con- 
tract by the Maine corporation, for in such case, if an action by the 
Maine corporation to recover damages for its breach from défendant, 
a sufficient answer to défendant would bave been : "We do not know 
you ; v/e never contracted with you, and are not liable to you." On 
the other hand, had défendant, learning of such assignment being 
made, attempted to proceed against the Maine company for either 
breach of the contract or to recover the purchase price stipulated 
therein, on delivery or tender of delivery of the glycérine to said 
corporation under the terms of the contract, the Maine company would 
hâve defended on the ground it did not accept défendant as a party 
contracting with it, nor did it by the terms of the assignment made 
assume the obligation incurred by the plaintiff in the making of the 
contract, hence is not bound by its terms. 

In any event, it is quite clear, under the settled rule of décision, the 
assignment of the executory contract in dispute by plaintiff to the 
Maine corporation did not operate to release or discharge the origi- 
nal parties thereto, from its binding obligation, unless a new obliga- 
tion was entered into between plaintiff and défendant, on the theory 
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of novation, which is not claimed in this case. As illustrative of the 
foregoing principles stated, see American Paper Bag Co. v. Van 
Nortwicli, 52 Fed. 753, 3 C. C. A. 274; Illinois Car & Equipaient Co. 
V. Linstroth Wagon Co., 112 Fed. 737, 50 C. C. A. 504; Lisenby v. 
Newton, 120 Cal. 576, 52 Pac. 813, 65 Am. St. Rep. 203. _ 

It follows, notwithstanding the assignment made or claimed to hâve 
been made to the Maine corporation by plaintiff, and regardless of the 
rights of plaintiff and said Maine corporation created by virtue of such 
assignment inter sese, as this action is instituted by the only party 
entitled to bring or maintain it, of necessity the plaintiff' is the real 
party in interest. 

[4] The remaining contention of défendant is: As plaintiff by 
the reorganization of its business, on the formation of the Maine 
corporation and the transfer of its assets to said corporation, as shown 
by the record, disqualified itself from compliance with its obligation 
under the terms of the contract, therefore thereafter the contract was 
not mutual, and défendant is released and discharged from its further 
performance. In this regard it may be said there would appear many 
answers to this contention. It is sufficient to say plaintiff company was 
neither dissolved nor its property rights abandoned by the act of its 
shareholdérs in organizing the Maine corporation and the transfer of 
its corporate assets to said company as was done in this case. On the 
contrary, its corporate existence still remained for the purpose of wind- 
ing up its corporate business affairs, and plaintiff still lives and ex- 
ists. After the admitted breach of the contract involved in this suit by 
défendant, plaintiff demanded its performance, and tendered and of- 
fered to pay défendant the full contract price of the glycérine, which 
demand for performance and tender défendant refused; from ail of 
which it is made clear the défenses to this action are as technical and 
without merit as would hâve been a défense basèd on like grounds, 
had the price of glycérine fallen far below the contract price, instead 
of having risen, and the plaintiff, refusing to comply with its contract 
and receive the product purchased by it, on breach of the contract, 
had been proceeded against by défendant for damages. 

It follows the motion of plaintiff for an instructed verdict must be 
sustained, and the clerk is directed to prépare sign and file such ver- 
dict for plaintiff, and enter judgment thereon, as by plaintiff prayed in 
its pétition. The motion of défendant for directed verdict is over- 
ruled and denied. 

It is so ordered. 



PENN MUT. LIFE INS. 00. v. LED-EREE, Collecter of Internai Revenue. 

(District Court, E. D. Pennsylvania. February 4, 1918.) 

No. 3724. 

1. Statutes <S=3245 — Construction — Revende Laws. 

Whlle taxing statutes are to be strictly construed, this merely meaus 
that neitlier tlie courts nor tlie executive may, througli judicial or admin- 
istrative construction, imijose a tax not imposed by Congress, and, wlien 
Congress bas indicated its purpose and Intent to tax, tlie lavv is not to be 
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strlctly construed, but Is to be given tbat consti-uction given to remédiai 
statutes. 

2. Internal Revenue <©=>9 — Income Tax— Déductions. 

Revenue Act Oct. 3, 1913, e. 16, § 2, G(b), 38 Stat. 173, pmvides tbat mu- 
tual marine Insurance coinpanles shall include iu their return of gross in- 
come gross premiums collected and recelved, but sball be entltled to in- 
clude in déductions amounts repaid to policy holders on account ot pre- 
miums prevlously paid and interest upon sueh amounts, and tbat llfe 
Insurance companies shall not include as income lu any year such portion 
of auy actual i)remium received from any individiial policy holder as 
shall hâve been pald back or credited to such policy bolder or treated as 
an abatement of premium witliin such year. Jicld tbat, where a mutual 
life Insurance company exacted the advance payment of an estimated 
reasonably safe maximum premium aud returned to policy holders the 
excess after the actual cost of tlie Insurance was know]i, it was entitled 
to exclude from its gross income ail moneys so repaid to policy holders 
within the year, if previously received for ijremlums, wbether received 
during the year or not. 

3. Statutes i@=216 — Construction — Opinions of Members of Congress. 

While an act of Congress niust be accepted for the purpose of inter- 
prétation in the form in which it was flnally passed, and cainiot be altered 
or amended to conform to the meaning given it by Indlvidual members 
vvho advocated its passage, or by a committee which may bave discussed 
It in a report, such expressions of opinion are entitled to weight in con- 
struing the law. 

4. Intbrnal Revenue <g=39 — Income Tax — Déductions — "Dividend." 

Under Revenue Act Oct. 3, 1913, § 2, (îCb), a mutual life Insurance 
Company, limlting premiums to actual cost, but exactlng the advance pay- 
ment of an estimated reasonably safe maximum premium, aud returulng 
the excess after the actual cost is known, Is entitled to exclude from its 
gross premiums the amounts so paid to policy holders, though there hâve 
been some accretions by way of interest or other profit, and though the 
statute forbids the taxable income to be reduced by dividend payments, 
as the Word "dividend" merely means a unit iiortlon of something which 
bas been dlvlded,, and does not necessarily include the thought of profit, 
and the dividends referred to are uot to be deducted because tbey bave 
once been excluded. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Dividend.] 

5. Constitutional Law <§=>70(3) — Judicial Functions — Wisdom of Légis- 

lation. 

In construlng a law, the judicial Inquiry is not Into what enactment 
Congress should hâve made, but iuto what enactment Congress did in 
fact make. 

6. Internai, Revenue <g=59 — Income Tax — Déductions. 

Under Revenue Law Oct. 3, 1913, § 2, G(b), a mutual life Insurance 
company, llmitlng premiums to the actual cost of the Insurance, but 
exactlng the advance payment of an estimated reasonably safe maximum 
premium, and returnlng the excess after the actual cost is known, is 
entitled to exclude from the gross income amounts so repaid to policy 
holders, though representlng the return of premiums received before the 
enactment of the statute, as the act is to be construed as a System of 
taxation, as if it bad always been in force and had never had a beginning. 

At Lavï^. Action by the Penn Mutual L,ife Insurance Company 
against Ephraim Lederer, CoUector of Internai Revenue. On trial 
hearing before the court sitting without a jury. Judgment for plain- 
tifï. 

(gE=For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgest-s & Indexes 
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George Wharton Pepper, of Philadelphia, Pa., for plaintiff. 
Francis Fisher Kane, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. Trial by jury was, by stipulation 
made in accordance with the acts of Congress on the subject, waived by 
the parties. The facts, in the sensé of the evidentiary facts, are not in 
controversy, nor indeed is there much, if any, conflict over the ulti- 
mate fact findings. The case is really one involving only a question of 
law arising eut of dififerences in the interprétation of the Revenue Act 
of October 3, 1913, and is to ail substantial intents and purposes a 
case stated. The atmosphère in which, under the présent war condi- 
tions, every responsible interpréter of revenue laws finds himself, in- 
duces a disposition to incline to that interprétation of the revenue laws 
which will resuit in producing revenue. Congress, however, is to be 
presumed to hâve been influenced by a like attitude, and to hâve taxed 
everybody and every thing which were deemed proper subjects of 
taxation. There is, .in conséquence, no call upon the courts to extend 
by construction the taxable lists as made up by Congress. Neither of 
thèse observations, however, involves the thought of a change in the 
proper rule of the construction of statutes. 

[1] We hâve been reminded by counsel for the plaintifï that the 
accepted rule is, as the doctrine is sometimes phrased, "that taxing 
statutes are to be strictly construed." Care must be exercised in the 
use of this phrase, as of ail other gênerai expressions, so as not to 
permit the true doctrine to be misunderstood. It does not mean, as 
it is sometimes thoughtlessly assumed to mean, that the courts, in 
construing such statutes, should lean strongly toward the taxpayer, and 
add the weight of ail their power and authority to a résistance to the 
collection of the tax. The doctrine is more fundamental, and has 
a historical basis to be found in the political history of our people. 
It is the American doctrine that the people govern themselves, and a 
vital part of that principle is that they, and they only, tax themselves. 
No tax can in conséquence be imposed except by their représenta- 
tives in Congress, and a further négative conséquence is that no tax 
can be imposed by the courts or the executive, through judicial or ad- 
ministrative construction of statutes. This is the sensé in which tax 
laws are to be strictly construed. When, however, Congress has indi- 
cated its purpose and intent to tax, the tax must be paid, and the 
courts cannot refuse to enforce that purpose and intent merely be- 
cause, in the expression of its will, Congress has failed to dot or to 
cross some of the letters which make up the written words in which 
that mandate is recorded. In this sensé laws for the raising of revenue 
are not to be strictly construed, but are to be given that construction 
which is given to remédiai statutes. In other words, the doctrine is a 
broad and not a picayune one. 

With this prélude, we corne to the reading of this statute. It clear- 
ly contains the gênerai command to this plaintiff, and other like cor- 
porations, to pay a tax. We cannot understand just what payment is 
commanded to be made, unless we first understand what thèse corpora- 
tions are and the nature of the business which they transact. This is 
in an emphatic sensé part at least of the subject-matter of the law. It 
247 F.— 36 
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will be found that they are somewhat complex in character and their 
business partakes of a lilîe complexity. 

The "mathematician" of the plaintiff has presented this phase of the 
question in a very intelligible and clear-cut way by presenting groups 
of typical transactions in a numbered séries, so that we can get, at 
almost one glance, a view of ail the phases which the gênerai question 
présents. It will contribute something to our clarity of view if we 
take up one by one the considération of each of thèse éléments into 
which the character of thèse corporations and the gênerai business they 
do may be analyzed. 

In the first place, they are insurance companies ; but they are as well 
mutual insurance companies. This means they receive premiums, but 
thèse premiums are limited to the actual cost of the insurance. The 
practical conduct of sucli a business requires of them to exact the ad- 
vance payment of an estimated reasonably safe maximum premium, 
and to return to the policy holders the excess after the actual cost of 
the insurance is known. This may be and is properly done annually. 
The éléments which go to make up this excess we do not see to be of 
importance, although they do hâve some illustrative value. The prac- 
tical workings of this plan make évident a resuit, which is indeed 
suggested by the plan itself, that the premium receipt and the excess 
return seldom take place within the limits of the same fiscal or calendar 
year, although a year would measure the time interval. The receipt of 
the advance premium suggests the f urther thought, which actual prac- 
tice confirms, that the policy holder may not désire the return of his 
excess refund, but may wish to apply it to what is called "the purchase 
of additional insurance." To provide for this the contract has in- 
grafted upon it the thought of the face amount payable under the 
pohcy automatically increasing accordingly. Although called (and 
properly so) life insurance companies, they do not always adhère 
strictly to this plan ; but it is modified to the extent of being made an 
insurance, not against death, but against death occurring within a 
named term of years, and the insured sum becoming payable at the 
end of the period. The language of life insurance thus comes to fur- 
nish us with the terms "plain life" and "endowment" policies. The es- 
sentials of the plan are not, however, changed by this. 

At this stage in the récital of what is done, the hearer would doubt- 
less be impressed with the thought that the policy holder, having once 
made his élection, was bound by it, and could not afterwards demand 
the refund to which he would hâve otherwise been entitled. Whatever 
the contractual or other right of the company to retain the money, it 
does not (and the motive for this is apparent) insist upon, but accords, 
the free right of the policy holder to withdraw at any time the whole 
or any part of what we will call his "deposit." The use of this word 
serves to présent the thought that the company, having thèse deposit 
moneys, has put them at work, and there is in conséquence an accrc- 
tion by way of interest or other profits, and that this also belongs to the 
depositor. The companies thereupon become or partake of the na- 
ture to this extent of savings fund companies, and are subjected to the 
administrative expenses which are thereby incurred. The introduc- 



PENN MUT. LIFE INS. CO. V. LEDERES 563 

tion of paid-up policies and other forms of matured insurance con- 
tracts, in which there is the thought of the maturing, in the sensé of 
the fixing, of the obligation ta pay at a future time without furtlier 
premium payments, and also in the sensé of the obligation to pay at 
once, adds to thèse companies some of the charactenstics of building 
associations, and the leaving with the company of insurance moneys 
then demandable, with the allowance of interest thereon or other re- 
turn, the issue of trust certifïcates and the added feature to poli- 
cies of not paying a round sum to the beneiiciary, but granting him an 
annuity instead, as weU as other modifications of the simple life in- 
surance contract, ail give a complexity to the character and business of 
thèse companies, such as that even an otherwise concise statement of 
them would run into undue length. 

One other of such modified forms of contract does, however, hâve 
perhaps a direct relation to the légal question before us. Thèse com- 
panies, to the extent to which their practical dependence upon the 
laws of the diiïerent states in which they do business will permit, 
make of themselves managers of a lottery. This springs from the 
issuance of tontine, semitontine, and other modified forms of what is 
known as tontine insurance. The essential thought is that thèse ac- 
cumulations of moneys, in part contributed by a given group or class 
of policy holders and in part accretions to the moneys thus contributed, 
are shared in whole or part, not by the contributors, but by the per- 
sistent livers and premium payers among them. Their title, such as it 
is, is by right of survivorship. 

This gives us a sufficiently adéquate idea of the corporations which 
Congress sought to tax and of the business done by them. Let us, in 
further aid to a proper interprétation, attempt to get the viewpoint of 
the draughtsman of the act. What may be called the first or original 
draftsman had evidently a clear-cut, well-defined idea of whom and 
what he intended to tax, and had in mind an orderly and logically de- 
veloped method of reaching the amount of the tax. What he had in 
mind to tax was what is understood by the phrase "net income." To 
reach this he took into account gross income, excluding theref roni, how- 
ever, certain éléments or items, and from this remainder he permitted 
to be deducted certain other clearly defined éléments or items, 
and the balance was to be the taxable net income. This distinction be- 
tween what was to be excluded by not being included in gross income, 
and what was to be deducted from the gross income thus stated, was 
preserved throughout what may be recognized as the original draft of 
the act. A mère verbal contrast of "not including" with "deducting" 
would call for the comment of "distinction without difiference"; but 
there is none the less a real practical différence worked through and by 
the distinction. The distinction, however, works no diiïerence in the 
final resuit of determining the amount of the tax. It has, moreover, 
not been always clearly observed throughout the whole statute. We 
fînd the departure in some of the provisos of the act. We hâve the 
right to call upon our knowledge of the practical workings of législa- 
tion for the rxplanation of this. Further "exclusions" or "déductions" 
than those appearing in the original draft were suggested. Thèse took 
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the form of being expressed after the phrase "Provided further," or 
équivalent words. As the resuit was the same, the distinction was to 
some extent lost, and was dropped in some of the provisos. This ex- 
planation, if a probably good one, is of some aid to us, because the dis- 
tinction is clearly observed in dealing with marine insurance companies, 
and is not observed, or at least so clearly obserA'ed, in the next f ollow- 
ing clause, which deals with mutual lif e insurance companies. 

This doubtless unduly long explanation brings us at last to the act of 
Congress to be construed. Act Oct. 3, 1913, c. 16, 38 Stat. 114. The 
clause is : 

"Provided further, that mutual marine Insurance companies sliall include 
in their returu of gross income gross premiums coUected and received by 
them less amounts pald for reinsurance, but sliall be entitled to include in 
déductions from gross income amounts repaid to policy holders on account 
of premiums previoiisly paid liy tliem and interest paid upon sucli amounts 
between the ascertaininent thereof and the payment thereof and life insur- 
ance companies shall not include as income in any year such portion of any 
actual premium received from aiiy individual policy liolder as shall hâve 
been paid back or credited to such individual policy holder, or treated as an 
abatement of premium of such individual policy holder, within such year." 
Section 2, G(b), 38 Stat. 173. 

[2] This clause relates both to mutual marine insurance companies 
and to mutual life companies. The part of the proviso which relates 
to the former is admittedly sufficiently clear in the expression of its 
meaning. What it means, and the effect of such meaning upon the 
clause relating to life companies, will be considered hereafter. Reading 
the latter clause by itself, in the sensé of an enactment removed from 
its setting and away from the light afforded by the context, it may be 
read as counsel for plaintifï reads it. If we grant that it may also be 
read as counsel for the United States read it, the décision to be made 
is presented. To décide it we may adopt the corrective caution of the 
old surveyors, which golfers foUow upon the putting greens. We will 
thus seek to verify or correct the f oreview by reversing the line of sight 
and by taking a hindsight. So viewed, the clause reads that moneys 
which hâve within the year been paid back to policy holders, or so treat- 
ed, shall not be included in the gross income return of the companies, 
if such moneys were previously received from the policy holders as 
premiums. When so read, it becomes clear that the clause cannot be 
given the meaning which the United States gives to it without adding 
an expression of the thought that the moneys so paid back within the 
year shall hâve also been received within the year. If the right to add 
this further thought or make this interpolation be denied to the reader, 
then the clause must be read as counsel for the défendant reads it, to 
wit : That ail moneys which hâve been paid back to the policy holders 
within the year shall be excluded from gross income, if thèse moneys 
shall hâve been previously received for premiums, whether received 
during the year or not. 

[3] Recurring now to the marine clause, the two classes of corpora- 
tions will be found in this respect to be put upon the same footing, ex- 
cept in certain particulars, one of which is that the return premiums 
paid on marine policies are deducted from the total income, and tliose 
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paid on life insurance contracts are excluded from gross income. Al- 
though it is, of course, true tliat an act of Congress must be accepted 
for the purposes of interprétation in the form in which it was finally 
passed, and cannot be altered or amended, so as to conform to the 
meaning given to it by an individual member wlio advocated its pas- 
sage, or by a committee which may hâve discussed it in a report, never- 
theless the expression of opinion thus given is entitled to weight by any 
one called upon to judicially construe the law. This is for two reasons. 
One is that such an expression of opinion should be given the weight 
which is given to the opinions of text-writers, members of the bar, and 
the obiter dicta of judges. Another is that such an expression of opin- 
ion makes clear that a construction which is in accord with such opin- 
ion is neither a strained construction nor an afterthought, because it is 
évidence of a contemporaneous construction given to the law at the 
tirne of its passage. We know from the records of Congress that the 
committee, reporting the bill, in discussing the clause in question, which 
had been added to the bill in committee, reported to the House that the 
purpose of adding the clause was to place life insurance companies on 
the same footing as marine companies. The weight of the opinion thus 
expressed is felt. 

The thought thus inadequately expressed leads to the conclusion, 
from a statement of which the thought itself can be more clearly gath- 
ered, that the défendant had the right to exclude from its statement of 
gross income for any year ail moneys which within that year it had re- 
turned to policy holders, provided the moneys thus excluded were parts 
of the moneys which had been previously paid to the company for pre- 
miums, whether they had thus been received by the company within the 
year or before. 

[4J We are led to this conclusion because, to re-express the same 
thought, we cannot get the meaning out of the clause which the United 
States gets out of it without adding to the clause something which is 
not in it. In other words, the act of Congress says to the plaintiff the 
moneys which you exclude must bave been paid back to policy holders 
within the same year from the return for which you hâve excluded 
them. That is in the act. The moneys you exclude must hâve been 
previously paid to the company by policy holders for premiums. This, 
also, is in the act. Finally, the moneys must hâve been thus paid to 
the company "within the same year." It is this final thought which is 
not in the act. When, however, we come to what is to be thus exclud- 
ed, we find another différence between the returns which marine and 
life companies are respectively to make. Marine insurance companies 
are to deduct, not only the premiums thus repaid, but also ail accre- 
tions by way of interest to the unused premiums while in the hands 
of the com]3any. This is expressly stated. In the case of life com- 
panies, there is not only an absence of any équivalent expression, but 
it is expressly stated that the excluded sum shall be limited to such 
portion of the "actual premium" as shall hâve been both received and 
paid back. 

The conclusion asked to be drawn from this is that ail accretions to 
the fund which is left with the company during the interval between 
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the receipt,and return of the premiums should not be excluded from 
gross income, but remain to swell the sum of the gross income return, 
and thus be made to swell the taxable net income. 

Confirmation of the soundness of this second finding asked to be 
made is thought to be found in an earlier provision of the act which 
forbids the taxable income to be reduced (and this is meant to cover 
both "exclusions" and "déductions") by "dividend" payments. The 
phrase is "sums other than dividends paid within the year on policy 
and annuity contracts" shall not be included in taxable income. The 
clear implication is that there shall be no déductions because of "divi- 
dend" payments. As readers and hearers vve should be ever on guard 
to prevent our minds playing any tricks upon us by being affected by 
what a famous writer has happily called the "polarization" of words. 
The word "dividends" partakes somewhat of the character of such 
words. To the ears of those f ortunate enough to be placed within hear- 
ing distance of the word, it has a pleasant sound suggestive of the "cut- 
ting of a ripe melon." It means a share of profits. Sums so paid, of 
course, should neithei be "excluded" nor "deducted" in the ascertain- 
ment of net income. Such "dividends" mean merely the distribution of 
the whole or part of the "net income" to the happy individuals who 
bave a right to share in it. 

As a conséquence, counsel for défendant manifest an inclination to 
dwell upon the word "dividend," and to speak of what policy holders 
receive as a "dividend." Counsel for plaintiff show a tendency to 
avoid the use of the term, or, when they do employ it, they are fond of 
qualifying it by a slighting phrase. It is a "so-called" dividend. We 
do not share either in this fondness for or aversion to the use of the 
word. It is clear that the profit-sharing thought is altogether an applied 
meaning, which the word at times properly has. It may, however, be 
properly employed when the thought of profit is whoUy absent, and 
the word has its etymological meaning of a unit portion of something 
which has been divided. The confirmation claimed, however, loses 
ail its value when we find that, in making up the return of mutual In- 
surance companies, they are directed to exclude from gross income the 
dividends referred to, and, having been once "excluded," they are not 
later to be "deducted," because this would resuit in an undue, because 
doubled, réduction to that extent in the final sum reached. 

Disregarding the confirmation of the thought, and coming back to 
the thought itself, there is this to be said. The income of mutual life 
companies has as its first source premium payments advanced by policy 
holders. The temporary possession of the fund thus accumulated, and 
the nonreturn to some pohcy holders, suppHes a second source of in- 
come through accretions to this temporary fund by way of interest 
or other profit. In conséquence, the moneys returned to policy holders 
may be said to be, not the return of a portion of the "actual premiums"' 
payment, of which they had previously made, but as made up in part, 
or indeed perhaps wholly, of the policy holder's share of profits. As, 
however, the basis of the payment finally exacted of the policy holder 
is his share of the net cost of insurance, had this cost been known in 
advance of payment the sum paid would hâve been less than was paid,. 
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and this différence, when returned to him, may well be said to be a re- 
turn of a portion of the "actual premium" paid. The real truth is 
that what is done is not done so that any trace is left of the process, 
but it is one of those things done of which we may hâve a mental con- 
cept as done in one way or done in another. The best answer to the 
question of whether the policy holder receives back a portion of the 
"actual premium" paid by him, or whether he receives part of the 
profits which his company has earned, can be given by expressing a 
concept of what was done, such as to présent the substantial results 
of what was done. The thought is expressed by the phrase to which 
there is a common resort when confronted with such a dilemma. The 
phrase is, "That is what it cornes to," or "amounts to." The décision 
of the question partakes more of the nature of a rescript than a rea- 
soned resuit, but the necessity of reaching such more or less arbitrary 
conclusion is forced upon us. We bave a sufficiently clear indication 
of the will of Congress with respect to marine Insurance companies. 
Spéculation would be idle over why Congress dift'erently expressed its 
will in the case of life insurance companies, if like treatment was meant 
to be meted out to both. The words of the act, however, may be so 
read, and there would seem to be good grounds of belief that Congress 
so intended. 

The view we bave expressed is in accord with the ruling made in 
Mutual Ben. Tife Ins. Co. v. Herold (C. C.) 198 Fed. 199, affirmed 
in 201 Fed. 918, 120 C. C. A. 256. We think it is to be assumed that 
this ruling was in the mind of Congress when it came to choose its 
words in the act of 1913, and again in 1916. It thus appears that the 
payment of more than the lawful tax was exacted of the plaintiff. If 
this be true, we understand it to be conceded that the plaintift' is en- 
titled to judgment, so that no other features of the plaintiff's case need 
be considered. 

The discussion of the questions involved in this case is doubtless 
already overfull. We find ourselves, however, in disagreement with 
the views of those who bave to do with the administration of thèse tax 
laws, and with the views of counsel who hâve given to their study much 
more thought and time than is possible to give to them in the press of 
litigation. Because of this we think it the due of counsel that the sev- 
eral positions at which they take their stand should be squarely faced, 
even at the cost of a répétition of our views. As a prélude this may 
be stated. Back of the whole discussion is the fact that moneys which 
hâve been received, but which are required to be returned, if returned, 
form no part of real income. The taxing authority need not recognize 
the propriety of a réduction merely because there is an obligation to 
return. Several very practical considérations would support this re- 
fusai. When, however, the obligation to return has ripened into an 
actual return, and both the return and the amount of the return be- 
come fixed facts, the supports of such refusai are removed. There is 
Teally no différence in the basic thought presented by the respective 
counsel and sought to be contrasted. The différence is in the practical 
■results following différent modes of applying the thought. The 
thought springs out of the fact, already several times stated, that the 
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policy holders make a deposit out of which the moneys required to 
meet the cost of insurance are taken and the overplus is retumed. 
The part retained is properly income received ; the part returned is 
in no real sensé either income or received. So far there is agreement. 
Counsel for the United States, however, in applying this basic thought 
présent three subthoughts : 

(1) Unless the part returned is returned in the same year in which 
it was received, it is to be treated as not returned at ail. 

(2) Deposits thus made before the passage of the act are separated 
as by a wall from deposits afterwards received, and no drafts made 
upon thèse earlier deposits to reimburse policy holders for any excess 
in such deposits can be permitted to afifect (by reducing) the income 
later received. 

(3) The fact that the deposits hâve been swelled, while with the 
çompany, by interest, by tontine, and by other accretions, results in 
demanding the finding that the moneys returned to policy holders are 
not moneys previously paid by them, but (in part at least) profits or 
earnings made by the company and distributed among its stockholders 
which the policy holders then become. 

The three positions thus taken involve propositions which hâve al- 
ready been discussed, but, in order to squarely meet them, we will sum- 
marize the views already indicated. 

[5] 1. The arguments of both plaintifï and défendant partake of 
the nature of arguments which are more properly addressed to Con- 
gress than to the courts. Each is planted, to some extent, upon what 
may be deemed the principles of natural justice. Plaintifif urges the 
inequity, if not iniquity, of double taxation. Défendant points out that 
the taxpayer is seeking to escape the payment of taxes by reducing an 
income, subject to the tax, by claiming réductions which properly les- 
sen, not the income which is subject to the tax, but an earlier income 
which is not subject to the tax. The judicial inquiry, it is clear, is 
not into what enactment Congress should hâve made after a just bal- 
ancing of thèse considérations, but into what enactment Congress did 
in fact make. Our conclusion or finding of what Congress did do has 
already been several times stated ; but we restate it, so it will hère 
appear. The gross income is to be reduced by the amount of premiums 
returned, if previously received, no matter when received. 

[6] 2. Our finding upon the second point need not be further dis- 
cussed than by its restatement. A distinction might well be made be- 
tween the return of premium receipts, which hâve never figured in 
taxable income because received before the act, and those which hâve 
been since received. Because, however, the distinction might hâve been 
made, or indeed well made, it does not follow that it was made. In de- 
termining whether it was made, we may fall back upon the principle 
that the act is to be construed, as a system of taxation, as if it had 
always been in force and had never had a beginning. It is further to 
be assumed that, if Congress had not had in mind that this principle 
was to be applied, they would hâve so enacted. The conclusion reach- 
ed is that Congress has made no distinction between the income return 
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for the first year (or the ten months part of the year) and the returns 
for the succeeding years. 

3. The third proposition is open to the same comment. There is, it 
must be admitted, a more or less arbitrary choice made, in the accept- 
ance of either of the two concepts of what it is which is returned to 
poHcy holders — whether it is a return wholly of a portion of the premi- 
um deposits previously made by them, or whether it is in whole or part 
a distribution of profits among them. The choice we hâve made is 
not, however, wholly arbitrary, because we hâve chosen that one which 
is in harmony with the other concept of a mutual life insurance Com- 
pany as an association of policy holders who insure themselves by ul- 
timately paying the net cost of carrying their own life risks, although 
for very practical reasons they pay down in advance a round sum which 
would be limited to this actual cost, if the cost were known at the time 
of payment. Not being so known, they pay a sum large enough to safe- 
ly cover it, with the understanding that the excess will be returned to 
them. So viewed, what they get back is a part of what they hâve 
previously paid. 

This in principle décides the case before us. We do not hâve at 
hand the figures expressive of the sum for which plaintiff is entitled 
to judgment, in accordance with the gênerai lindings made, nor hâve 
we been inf ormed whether counsel ask for spécial tindings. There 
was an unavoidable interval between the trial and the considération of 
the briefs submitted. It may be that there are features of the case, 
which enter into the ascertainment of the sum for which judgment 
should be entered, which the above discussion does not cover, and which 
would affect the amount of the judgment. To meet this situation, coun- 
sel hâve leave to submit requests for findings from which the amount 
for which judgment should be entered can be determined, together with 
any requests for spécial findings they may wish to submit, if any. 

Formai judgment will then be directed to be entered 



HARRISON V. OITY OF TAMPA. 

(District Court, S. T). Florida. Jauuary 19, 1918.) 

1. Municipal CoKPORATro>;s (g=>?!54 — Sewer Coktracts — Actions — Valtdity. 

Wlierf tlie orifîiiial coiitract for tlii» construction of a sewer, wliicli 
was valid, anftiorized niodilications, and they were made pursuant to 
that clause, failure of the niuuiciiiality to advertise the modifications did 
not render the coiitract as modified invalid, and hence a plea in an action 
on the eontract as niodiJied, .settin;,' up tliat the modifications were invalid 
because made witUout advertiscnient, is détective, and subject to de- 
mu rrer. 

2. CoxTRACTS (^^21>~(2) — Considération — Motofication. 

Where there was aniiile considération to sustain the original eon- 
tract, and the eontract aulhorized modifications liy the parties, a modifi- 
cation for the ]nir]iose of fadlitatinK the work under the eontract is not 
suh.ject to attack on the ground that it wa.s unsupported by a considéra- 
tion : the orisinal considération extending to the modification. 
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3. Municipal Cobpobations iê=s>374(3)— Contbacît— Breach— Effect. 

While a party to a contract may abrogate it upon breach by the other 
party, or may waive the breach and proceed with the exécution, he 
eaunot waive the breach and afterwards base an abrogation upou It;. 
and hence, wbere plaintiff, having begun the construction of a sewer, 
ceased opérations and sued for the value of work done and niaterials 
furulshed, on the ground that défendant, the munlcipallty, broke its con- 
tract, a plea setting up plalntlfC's contlnuance of the work after defend- 
ant's commission of the alleged breach statea a good défense. 

4. CoNTKACTS <g=333S(l) — Action foe Breach — Plbas — Demurreb. 

Pleas in an action on contract, whlch fall to négative ail of the breaehe» 
alleged, are subject to demurrer, net beiug défenses to the whole décla- 
ration. 

5. Pleadino iS=>364(6) — Motions to Strike — Pbopriett. 

Any portion of a pleadlng which is surplusage, or tends to préjudice a 
falr trial of the action by making immaterial issues of fact for trial by 
the jury, should be stricken, when the same is called to the court'» 
attention. 

At Law. Action by lyouis B. Harrison against the City of Tampa,. 
a municipal corporation. On demurrers and motion to strike certain 
of the defendant's pleas, together with motion by défendant to strike 
portions of the déclaration, Demurrers and motions to strike in part 
sustained, 

Howard P. Macfarlane and N. B. K. Pettingill, both of Tampa, Fla.„ 
for plaintiff. 
John P. Wall and C. B. Parkhill, both of Tampa, Fia., for défendant. 

CALL, District Judge. The plaintiff in his déclaration sues for 
damages caused by an alleged breach of contract on the part of the 
défendant. The case made by the déclaration may be succinctly stated 
as foUows: 

The défendant, after due advertisement, let a contract for sewer 
construction in three sections, as theretofore planned, to a firm, who 
subsequently with the consent of the défendant assigned the contract 
for sewer construction in two of thèse sections to the plaintiff, and 
thereupon the plaintiff and the défendant entered into a contract for 
such construction, containing the same terms as the contract with the 
original contracter would hâve, had it been entered into with them. 
This contract provided for progress payments on certificates of the 
engineer of the amount of work done of 80 per cent. After commenc- 
ing work upon the construction, under a provision of the contract, 
thèse progress payments were by written agreement increased f rom 
80 per cent, to 90 per cent., and it was f urther agreed that 90 per cent, 
of the value of ail iron pipe delivered, whether laid or not, should be 
paid. Défendant breached this contract as modified, first by the ar- 
bitrary refusai of the engineer to certify the full amount of the work 
performed and iron pipe delivered, and the arbltrary refusai of de- 
fendant's board of commissioners to pay for same. Other breaches 
set up are that défendant on certain days refused to make progress 
payments in cash, but insisted upon the plaintiff accepting written 
promises to pay ; that défendant modified its written contract with the 
original contractors, thereby changing the progress payments from 

®=»For other cases see same toDlc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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semimonthly to monthly payments, and thereafter insisted that tliis 
modification applied to plaintiff, and ref used to make payments, except 
monthly. The written promises accepted in lieu of cash were to be paid 
out of the first available funds coming to the board, yet the board 
failed to so use the first available funds. In conséquence of thèse 
breaches the plaintitï, after notice, on August 19, 1914, declared the 
contract abrogated, and sues in the first count for the full value of 
work donc and materials furnished, including the value of iron pipe 
delivered, in the second count for damages suffered by reason of the 
forced abrogation of the contract, in the third count for extra work 
required to be done by the engineer, in the fourth count for certain 
drayage, and in the fifth count for interest on the several amounts de- 
manded in the first, second, third, and fourth counts. 

To the first, second, and fifth counts the défendant interposed eight 
pleas. A motion is made by the plaintifï to strike the fourth of thèse 
pleas, which motion will be granted. 

[1J The first plea allèges as a défense that the modification of the 
contract by which the progress payments were increased to 90 per 
cent., instead of 80 per cent., and providing for the payment of 90 
per cent, of the value of iron pipe delivered, was not made in con- 
formity to the charter provisions as to advertisements, etc., and is 
theref ore void ; that on the day the plaintiff undertook to abrogate the 
said contract certificates had been made and 80 per cent. paid. It then 
goes further, negativing certain of the breaches, and setting up waiver 
of other breaches. This plea is attacked by demurrer and motion for 
compulsory amendment. 

If this modification of the original contract is void under the cir- 
cumstances stated in the pleas, the pleas are not susceptible to the mo- 
tion to strike or the demurrer. There is no contention that the original 
contract was not duly advertised. This original contract provided that 
the same might be modified as the work progressed. The déclaration 
allèges this modification was made pursuant to this clause, and the plea 
does not négative this allégation, nor does it state facts showing f raud 
in the original advertisement, nor in the contract modified. I am of 
opinion that the failure to advertise the modification is not a violation 
of the charter provisions and does not avoid the modification. The suit 
is upon the contract as modified, and therefore the first plea is amenable 
to the demurrer. 

[2] The second plea allèges that the modification was without con- 
sidération, and therefore void, because it was made solely for the 
benefit of the plaintiff, and without any advantage to the défendant, 
and not for a valuable considération ; the other allégations being vir- 
tually the same as in the first plea as to the breaches alleged. This 
plea is also attacked by demurrer and motion for compulsory amend- 
ment. The question, therefore, to be decided upon this plea, is : Do 
thèse allégations of the plea show that the modification is nudum pac- 
tum and unenforceable? I do not think so. The considération for the 
original contract is unquestioned. The parties under its terms had 
a right to modify as provided therein as the work progressed, and it 
was deemed advisable by the parties to make this change. I do not 
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think, under thèse circumstances, a new and indépendant considération 
was required to support the modification. The contract as modified 
was supported by the original considération. The demurrer to the 
second plea will be sustained. 

[3J The third plea allèges that the contract provided that, in order 
to prevent disputes and litigation, the engineers shall détermine the 
amount of the several kinds of work which are to be paid for, and the 
board shall détermine ail questions in relation to said work which may 
arise in relation to the exécution of the contract. Such estimâtes and 
décision shall be final and conclusive, and in case any question shall 
arise shall be a condition précèdent to the right of the contractor to 
receive any money under said contract. It then allèges that prior to 
the attempted abrogation the défendant had paid to the plaintiff more 
than 90 per cent, of the engineer's estimate of work performed, ma- 
terials furnished, and iron pipe delivered, and that said estimâtes in- 
cluded ail work done, etc. It then proceeds, after negativing certain 
breaches, and allèges that, after the acceptance of the promises to pay 
in lieu of cash, the plaintiff continued the exécution of the work and re- 
ceived payments under the contract. 

A demurrer was interposed to this plea on the ground that ail the 
breaches are not negatived, and the facts set up do not show a waiver 
of the breaches. A motion is also made to strike out certain portions 
of this plea. If this motion to strike out the portions of the plea at- 
tacked by the motion should be granted, the plea would be demurrable. 
I theref ore take up that motion first. 

After carefully considering those portions of the plea attacked by 
the motion, I am of opinion that they are material to the proper déci- 
sion of the issues between the parties. The plaintiff in this case elected 
to abrogate the contract on August 18th, and bring his suit for work 
done, materials furnished, and damages resulting to him. I recognize 
that upon the breach of a contract by one party the other may continue 
the work, and is not precluded f rom claiming any damages such breach 
may hâve occasioned him. But that is not this case. I do not recog- 
nize any principle by which one party to a contract, after a breach by 
the other party, may continue acting under such contract to some 
future time, and then abrogate the contract by reason of such former 
breach; and that is the case made if the allégations of the plea are 
true. As I understand the law, one party to a contract may abrogate 
it upon a breach of said contract by the other, or he may waive such 
breach and proceed with the exécution of the contract. He must do 
one or the other. He cannot waive the breach and af terwards déclare 
an abrogation upon such waived breach. The motion for compulsory 
amendment will be denied, The demurrer will also be overruled. 

The défendant, in addition to the pleas above noticed, filed three 
additional pleas to the first and second counts to which those were 
pleaded, and one additional to the fifth count. Motions to strike, for 
compulsory amendment, and demurrers were filed to ail thèse pleas. 

[4] The first and second additional pleas to the first and second 
counts fail to négative the third additional breach alleged in the décla- 
ration, and, not doing so, are not défenses to the whole declaratimi, and 
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are therefore amenable to the deniurrer. The third additional plea in 
my j udgment does négative ail the breaches, or pleads a waiver to those 
not negatived. The motions to strike and for compulsory amendment 
and the demurrer will therefore be overruled. 

To the fifth count the défendant pleaded one additional plea, which 
is in effect the plea of nil débet, which is forbidden by the rules of 
court. Rule 68, Suprême Court Rules in Common-Law Actions. 
However, no motion is made to strike said plea, but a motion for com- 
pulsory amendment, by striking therefrom certain words incorporated 
by référence to other pleas. This motion will be granted. 

The demurrers to the first and second pleas to the third count and 
the first and second pleas to the fourth count will be sustained. The 
incorporation of the allégations of the first and second additional pleas 
add no strength, but incorporate the weaknes's of said additional pleas 
and make them demurrable. 

The demurrers to the third plea to the third and fourth counts will 
be overruled, and the motions denied. 

[5] On November 24th défendant filed a motion to strike certain 
portions of the déclaration, being subdivisions A, B, and C of para- 
graph 6 of the déclaration, being the additional breaches alleged. I am 
of opinion that the court should strike any portion of a pleading which 
is surplusage, or tends to préjudice a f air trial of the action, by making 
immaterial issues of fact for trial by the jury, when the same is called 
to its attention. Subdivisions B and C of paragraph 6 of the déclara- 
tion fall under this head. Subdivision B happened prior to the at- 
tempted abrogation, and the written promises accepted in lieu of cash, 
which the plaintiff could hâve then demanded, and, upon refusai to 
pay by the défendant, abandoned his contract and brought suit. He 
did not do this, but accepted them under protest. This I do not think 
helps him. The motion to strike subdivisions B and C of paragraph 6 
will be granted. The motion to strike subdivision A of said paragraph 
will be denied. 

I hâve considered the pleadings and files as of the time of filing the 
same. The granting of the defendant's motion to strike certain por- 
tions of the déclaration will necessitate a reformation of the pleas now 
standing in that regard. 
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(District Court, W. D. Pennsylvania.) 

Carriers <S=:3lOO(l) — Cakriage of Goods— Regulatioks— Demurraoe. 

As the prompt moveuient of cars is necessary to carry on the business 
of rarriers, as well as to preveut (llscTiiniiiatiou among slilppers, a carrier 
niay impose deunirrage cliarges ou prlvately owned tank cars used iu its 
business. 
Carriers iS=>100(1) — Demurragb Charges — Ownersiiip of Private 
Thacks — "Transportation." 

Interstate Commerce Act Feb. 4, 1SS7, c. lOi. §§ 1, 6, 24 Stat. ,'579, 380, 
as amendert by Act .Tune 29, 190(i, c. 3591, §§ 1, 2, .''.4 Stat. 584, 58G (Comp. 
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St. 1916, §§ 8563, 8569), deflnes transporta tlon as including ail services In 
connection with the receipt, delivery, élévation, transfer in transit, venti- 
lation and réfrigération, storage and handling of property transported and 
forblds a carrier to extend to any shlpper or person, any privilèges or fa- 
clllties, except svtcli as are specifled In the tariffs. Plalntilï railroad Com- 
pany flled with the Interstate Commerce Commission tariffs and schedules 
provlding for demurrage and storage charges on shipments of explosives 
on car lot and less than car lot shipments. Under an agreement vclth de- 
fendant, plaintlfC constructed a side track located partly on its property 
and partly on that of défendant; the contract providing that plaintitî 
should hâve the rlght to use, without cost, the whole or any part of the 
slding in connection v^ith other business than that of défendant, provided 
that such use should not interfère with defendant's business. Privately 
qwned tank cars, on which plaintlff paid a rental computed by mileage, 
■were held by défendant on the slding for longer than the f ree tlme. Helcl 
that, as the purpose of the Interstate Commerce Act is to prevent discrim- 
ination, or the gmng of services or facilities to spécial shlppers or per- 
sons, plaintiffi was entitled to charge demurrage and storage on such pri- 
vately owned tank cars, though they were stored on the track on the sld- 
ing, tltle to part of which was In défendant. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Transportation.] 

3. Carriers ®=5l00(l) — Demurrage— Storage Charge— Car Shipments. 

The tariffs and rules of plalntiff railway company flled with the Inter- 
state Commerce Commission provided under head "Storage" that carload 
shipments of explosives or other dangerous articles should be subjeet to 
both demurrage and storage charges, whlle another rule provided that on 
less than carload shipments of the more dangerous explosives unloaded in 
or on railroad premises 25 cents per 100 pounds should be charged for 
storage for each day of 24 hours In which the articles were held In ex- 
cess of the free tlme, whlle on carload shipments $5 per day, in addition 
to the regular demurrage charges, should be coUected. Less charges were 
prescribed for the storage of the less dangerous and relatlvely safe explo- 
sives. Held that, under the rules, the railroad company could, where 
gasollne was stored in tank cars on slding, collect both demurrage charges 
and storage; the rule being différent as to less than carload lots unloaded 
on the railroad premises. 

At I^aw. Action by the Pittsburgh, Cincinnati, Chicago & St. Louis 
Railway Company, against the Freedom Oil Works, a corporation. 
On rule for judgment for want of suificient affidavit of défense. Rule 
made absolute. 

R. H. Hawkins, of Pittsburgh, Pa., for plaintifif. 
F. G. Moorhead, of Beaver, Pa., for défendant. 

THOMSON, District Judge. In this action plaintifif seeks to re- 
cover certain storage charges, accruing under Interstate shipments and 
by virtue of storage rules and charges applying to Interstate shipments, 
which rules are duly filed with the Interstate Commerce Commission. 
An affidavit and supplemental affidavit of défense being filed, plaintifif 
moves for judgment for want of sufficient affidavit of défense. The 
facts of the case, which are either expressly admitted or not denied 
by the défendant, are as follows : 

The plaintiff corporation is engaged as a common carrier of freight 
and passengers into and through the states of Pennsylvania, West Vir- 

<g:;i^For other cases see same topie & KEY-KUMBER in ail Key-Numbered Digests & Indexes 
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ginia, Ohio, Indiana, and Illinois, and in the transportation of freight 
and passengers to and from varions points in other states by reason of 
connections with other carriers. The défendant is a corporation of 
Pennsylvania, having its principal place of business at Freedom, Beaver 
county, Pa. The line of the plaintiff's railroad extends through New- 
ark, Ohio, at which point the défendant company has a private siding, 
constructed so as to furnish transportation facilities to the def endant's 
plant to and from the tracks of the plaintiff company. The said siding 
was constructed under the terms of a written agreement between the 
parties, dated March 1, 1905, which is attached to and made a part 
of the plaintiff's statement. The siding so constructed runs for 180 
feet on the land of the railroad company and for a distance of about 
90 feet on the land of the défendant company; the ownership of the 
track being so vested that each party owns that part of the track which 
is upon its own property. The plaintiff, between February 15 and De- 
cember 28, 1916, delivered to the défendant at Newark fîve carload 
shipments of gasoline, which had been transported over the line of the 
plaintiff's road and upon the Unes of Connecting carriers from points 
beyond the state of Ohio. The cars were not owned by the railroad, 
but by other corporations, the names of the owners, the numbers of 
the cars, the date and hour of their arrivai, the date the same were 
placed in storage, the date when they were released, and the rate of 
storage, being set forth in an exhibit attached to the statement of 
claim. 

Under Officiai Classification No. 43, issued on January 1, 1916, and 
effective until February 1, 1917, gasoline, when transported in tanks 
and by carload lots, is listed and classified as a so-called "dangerous 
article," and the said classification was duly issued, published, and filed 
by the railroad company with the Interstate Commerce Commission. 
The plaintiff company issued, published, and filed with the Interstate 
Commerce Commission, its "local freight tariff of storage rules and 
charges applying at stations on" its line of railroad, including its line 
at Newark, Ohio. The same was filed with the Interstate Commerce 
Commission as "P-675," and provides for "charges for storage on ex- 
plosives and other dangerous articles" ; and rule 6 thereof provides 
that "storage will be charged at the foUowing rates per day of twenty- 
four hours or fraction thereof, on explosives or other dangerous ar- 
ticles held in excess of free time allowed." Rule 6b makes the charge 
"on carload shipments two dollars per day (Sunday and légal holidays 
excluded) in addition to the regular demurrage charges." A copy of 
the plaintiff's tariff so filed is attached to the plaintiff's statement. The 
storage sued for is for storage upon that part of the siding located upon 
the land of the défendant company. 

[1,2] The Interstate Commerce Act defines transportation as in- 
cluding "ail services in connection with the receipt, delivery, élévation, 
and transfer in transit, ventilation, réfrigération or icing, storage, and 
handling of property transported." Comp. St. 1916, § 8563. No car- 
rier is permitted "to extend to any shipper or person any privilèges or 
facilities of transportation except such as are specified in such tariffs." 
Section 8569. The act is intended to prevent discrimination or the 



576 247 FKDKKAL REI'OETER 

giving of services or facilities to spécial shippers or patrons. Southern 
Ry. Co. V. Prescott, 240 U. S. 632, 36 Sup. Ct. 469, 60 L. Ed. 836. 
As the railways do not hâve sufficient tank cars of their own, it is a 
gênerai practice to secure them from private owners; the carrier 
paying mileage at the rate of three-fourths of one cent per mile. Of- 
ficiai Classification No. 44, Rule 29. 

In this case, as appears by the contract, while each party owns the 
track on its own property, the railroad has the right to use without 
cost the whole or any part of said siding in connection with other 
business than of the défendant, when the same is not occupied by it ; 
provided that such use of the siding does not interfère with the busi- 
ness of the défendant. The défendant also agreed that it would not 
permit or authorize the use of said track by or for the benefit of any 
person not a party to the contract. 

In St. Louis, I. M. & S. Ry. Co. v. National Refining Co. (D. C.) 226 
Fed. 357, under a very similar agreement, it was held that demurrage 
should be paid upon private cars while kept upon the siding ; that the 
law seeks to secure service by railroads to ail parties without discrim- 
ination, and that the tariffs are to be interpreted in the spirit of the 
law which seeks to accompHsh that end ; that the office of the demur- 
rage charge is not merely to prevent congestion of cars, and to secure 
their prompt return, but to assist in lessening the advantage which 
large shippers might hâve over those of smaller facilities. 

In Proctor & Gamble Co. v. Unite'd States (Com. Ct.) 188 Fed. 221, 
the court held that carriers might impose as a condition of haulino^ 
private cars reasonable régulations, and that the exaction of demur- 
rage charges for such cars was not arbitrary or unjust; that the car- 
riers hâve a right to require that there be a reasonably dependable sup- 
ply, and that such cars shall not be withdrawn at will to serve private 
purposes, but must be kept in active use that transportation facilities 
may be supplied, not to one shipper only, but equitably and without 
discrimination, to ail. This the demurrage charge, by making delay 
expensive, is calculated to overcome, and hence may be justly imposed. 
In Pennsylvania R. Co. v. Waverly Oil Works Co., 58 Pa. Super. 
Ct. 154, it was held that a railroad company could collect demurrage 
charges on private cars while detained on a private siding, although 
the railroad company had no ownership or interest in the siding ; that 
the fact that the private siding was used did not give the consignée 
control over the cars of other corporations or parties. 

Thèse décisions are in line with the holding of Commissioner Mc- 
Chord in Pittsburgh & Ohio Mining Co. v. B. & O., 40 Interst. Com. 
Com'n. R. 408. The Suprême Court of the United States in Swift Co. 
V. Hocking Valley Ry. Co., 243 U. S. 287, 37 Sup. Ct. 287, 61 L. Ed. 
722, held that the cars, though privately owned, while on the switch 
in question were on the track owned by the railroad company, and 
were therefore still in the railroad service while under lading; that 
transportation, within the meaning of the act to regulate commerce, 
had not ended ; and that a charge for détention of a private car and 
use of a railroad track, made under such circumstances, was reason- 
able. The court in this case did not pass on the correctness of the rul- 
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ing of the Suprême Court of Ohio, which held, assuming the track in 
question to be a private track, tliat : 

"Demin'rajîo rules, relating to private cars employed in Interstate commerce 
and the ciiarges ass!essal>le tliereunder, are matters properly included in the 
tarilï or schedule required to be flled and published. ïlils tarife, containing 
the demiirrage rule, iiaviiig been filed and published according to law, was 
hinding alllœ on carrier and shipper, and so long as It was in force was to 
be treated as though it were a statute. * * * This rule having been ap- 
proved hy a fédéral tribunal, aetlng within the seope of its authority, its dé- 
cision must be followed bv the courts of this state and is to be given full force 
and effect." 93 Ohio St. 143, 112 N. E. 212, L, R. A. 1917E, 916. 

[3] I am of opinion that the facts of the case, so far as they relate 
to the private ownership of the cars, and the relation of the parties to 
the track on which they were stored, are not sufficient to prevent a re- 
covery. Bvtt, beyond this question, it is claimed by the défendant that 
the railroad company is not entitled to collect both demurrage and 
storage at the same time, and that, the demurrage having been paid, 
storage cannot be collected; that demurrage applies from the expira- 
tion of the "free time" until the car is unloaded, and that storage be- 
gins when the commodity is unloaded and continues until it is taken 
away by the consignée ; that rule 6 contains no provision in regard to 
storage of loaded cars. I cannot agrée with this conclusion. Under 
the head of "Storage," rule la provides: 

"Carload shipments of explosives or other dangerous articles are subject to 
both demurrage and storage rules. (See rule 6.) B. Other carload freight, 
held In cars for delivery and subsequently unloaded, is subject to demurrage 
rules while in cars and to thèse storage rules after it is unloaded." 

Thus a clear distinction is made between explosives, or other dan- 
gerous articles, and other carload freight. Turning to rule 6, we find 
the f ollowing provisions : 

"Storage will be charged at the following rates per day of twenty-four hours 
or fraction thereof, on explosives or other dangerous articles held in excess of 
free time allowed: 

"A. On less than carload shipments of the more dangerous explosives [nam- 
ing them], unloaded in or on railroad premises, twenty-flve cents per hundred 
pounds. 

"On carload shipments five dollars per day in addition to the regular de- 
murrage charges. 

"B. On less than carload shipments of the less dangerous and relatively 
safe exjdosives [naming them], or less than carload shipments of dangerous 
articles other than explosives, unloaded in or on railroad premises, ten cents 
I)er bunch-ed pounds. 

"On carload shipments two dollars per day (Sundays and holidays excluded) 
in addition to the regular demurrage charges." 

From this rule, it is clear that a distinction is made as to storage 
charges between carload and less than carload shipments on explosives 
and dangerous articles, in two particulars: (1) On less than carload 
shipments, storage is charged only when unloaded on railroad prem- 
ises. In that case, when the demurrage ends, the storage charge be- 
gins ; while in carload shipments the storage charge is not dépendent 
on the unloading of the car, but is made in addition to the regular de- 
247 F.— 37 
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murrage charges. From the foregoing considérations, it follows that 
the plaintiff is entitled to judgment for its claim. 

The rule for judgment for want of a sufficient affîdavit of défense 
is therefore made absolute. 



In re PATTEBSON LUMBEE 00. 

In re BELMONT TBUST CO. 

(District Court, E. T>. Tennessee, N. B. D.) 

No. 239. 

1. BaNKRUPTCT ©=»18 ANCILtAEY PEOCEEDINGS — POWERS OP COTJET — MORT- 

GAQED PKOPERTY. 

TJnder Bankruptey Act July 1, 1898, c. 541, § 2, 30 Stat. 545, as amend- 
ed by Act June 25, 1910, c. 412, § 2, 36 Stat. 839 (Comp. St. 1916, § 9586), 
by the addition of clause 20, pi-ovidlng that courts of banljruptcy may 
exercise ancillary jurlsdlction over persons or property within their re- 
spective districts "in aid of a receiver or trustée appolnted in any bank- 
ruptey proceedings pending in any other court of bankruptey," a court of 
ancillary jurlsdlction, which has taken possession of mortgaged property 
In aid of a bankruptey court of primary jurisdiction, has no authority to 
détermine, regardless of the court of primary jurisdiction, whether the 
mortgage shall be enforced through the bankruptey court or in independ- 
ent proceedings by the mortgagee, nor to release the mortgaged premises 
to the mortgagee for the purpose of such independent foreelosure. 

2. Bankbuptcy <®==>18 — Ancillary Proceedings — Sale op Mortgaged Prop- 

erty. 

Even If the ancillary court has such authority, It should, in the exer- 
cise of its discrétion, refuse to authorize an independent foreelosure suit, 
especially where the court of primary jurlsdlction has determined that 
the best interests of the estate require that the mortgaged property be 
sold In the bankruptey proceedings free from liens. 

In Bankruptey. In the matter of the Patterson Lumber Company, 
bankrupt. On pétition of the Belmont Trust Company for leave to file 
bill to foreclose mortgage. Denied. 

See, also, 228 Fed. 916. 

Shoun & Trim and S. J. Milligan, both of Greeneville, Tenn., and 
E. R. Taylor and Rufus M. Hickey, both of Morristown, Tenn., for 
petitioner. 

Wm. L. Talley, of Nashville, Tenn., and Williams, Folsom & 
Strouse, of New York City, for trustée. 

SANFORD, District Judge. The situation under which this péti- 
tion has been filed is as follows : 

Upon an involuntary pétition in bankruptey filed in the United States 
District Court for the Southern District of New York against the 
Patterson Lumber Co., that court, on October 5, 1914, appointed re- 
ceivers of its property. On October 16, 1915, this court, under an 
ancillary pétition, appointed a receiver Of the assets of the alleged bank- 

^csFor otber cases see same toplc & KEY-NUMBER lu aU Key-Numbered Digests & Indexes 
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rupt within this district "in aid of the receivers appointed in the Unit- 
ed States District Court for tiie Southern District of New York and of 
any trustée that may hereafter be appointed in said bankruptcy pro- 
ceeding in the Southern District of New York." Among other assets 
is a tract of 6,500 acres of land situated in this division of the Eastern 
District of Tennessee, upon which the alleged bankrupt had, on April 
14, 1909, executed a mortgage to the Belmont Trust Co., a Pennsyl- 
vania corporation, to secure an issue of bonds, of which $20,000 are 
still unpaid. This property is also subject to second and third mort- 
gages executed to one Strouse as trustée to secure debts aggregating 
at least $20,000. The Patterson Lumber Co. having been adjudged a 
bankrupt in the original proceedings in the District Court of New 
York, a trustée was duly elected and qualified. The Trust Co. having 
by its counsel given notice in the proceedings in New York that it in- 
tended to foreclose the mortgage to it, the trustée in bankruptcy ap- 
plied to the District Court of the Eastern District of Pennsylvania for 
an order restraining the Trust Co. from instituting proceedings to 
foreclose its mortgage ; whereupon that court granted such restraining 
order until the Trust Co. should hâve obtained leave "from the court 
having jurisdiction of the mortgaged premises" to foreclose the mort- 
gage. After the handing down of the opinion of the Pennsylvania 
Court and before the entry of its order, the référée in bankruptcy in 
the New York proceedings, without notice to the Trust Co., but. w^ith 
the consent of the trustée under the second and third mortgages, en- 
tered an order authorizing the trustée in bankruptcy to sell the proper- 
ty in question at public or private sale, free and clear of liens of the 
three mortgages, and enjoined and stayed ail proceedings on the part 
of lien holders or creditors pending such sale. The Trust Co. has now 
filed this pétition in the ancillary proceeding in this court, prayirig 
leave to file a bill for the foreclosure of said mortgage, against the 
bankrupt, the trustée in bankruptcy, the holders of the second and 
third mortgages and the bondholders under the first mortgage. 

The holders of the second and third mortgages hâve joined in the 
prayer of this pétition. Notice of this pétition having been given, the 
trustée in bankruptcy, the trustée under the second and third mort- 
gages, and others hâve appeared and moved to dismiss the pétition of 
the Trust Co. for want of jurisdiction, and hâve also answered the 
same. 

[1] The gênerai rule is well settled that mortgaged property in 
possession of a bankrupt at the time the pétition is filed is brought 
into the custody of the court of bankruptcy, which acquires exclusive 
jurisdiction over it and may détermine whether it will itself enforce 
the security or surrender the property to the mortgagee, with permis- 
sion to foreclose the mortgage aliunde. 1 Lovel. Bànk'cy (4th Ed.) 
171, and cases cited. The gênerai rule is not seriously questioned 
hère; the insistence being, however, that where the mortgaged prop- 
erty does not lie within the bankruptcy court of primary jurisdiction 
but in a bankruptcy court in another district which has seized the 
property in the exercise of ancillary jurisdiction, the détermination of 
this question as to the method of foreclosure is thereby vested in the 
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court of ancillary jurisdiction rather than in that of primary jurisdic- 
tion. 

Prior to the amendment of 1910 there was for a time a diversity of 
opinion whether a bankruptcy court of primary jurisdiction coidd di- 
recily exercise its jurisdiction over property situated in another dis- 
trict, or whether such jurisdiction should be exercised through ancil- 
lary proceedings in the court of the district in which said property 
lay; it being questioned whether the court of bankruptcy of the dis- 
trict in which such property lay could exercise ancillary jurisdiction 
in aid of the court of primary jurisdiction. However, in Babbitt v. 
Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 h. Ed. 402, 17 Ann. Cas. 
969, and Elkus, Petitioner, 216 U. S. 115, 30 Sup. Ct. 377, 54 L. Ed. 
407, it was definitely determined that courts of bankruptcy in other 
districts had ancillary jurisdiction to make orders and issue process in 
aid of proceedings pending in the bankruptcy court of primary juris- 
diction. It was, however, not held or intimated in either of thèse cases 
or in any other adjudicated case, so far as I am aware, that such an- 
cillary jurisdiction extended further than to aid the proceedings in the 
court of primary jurisdiction and in subordination thereto. Subse- 
quently, by the Act of June 25, 1910, section 2 of the Bankruptcy Act 
was amended by adding clause 20, specifically authorizing courts of 
bankruptcy tO' "exercise ancillary jurisdiction over persons or property 
within their respective territorial limits in aid of a receiver or trustée 
appointed in any bankruptcy proceeding pending in any other court of 
bankruptcy." Comp. St. 1916, § 9586. 

It is earnestly contended in behalf of the Trust Co. that when this 
ancillary jurisdiction is exercised by a court of bankruptcy under this 
section of the Act by seizing property within its jurisdiction, as in the 
présent case, such court of ancillary jurisdiction thereby becomes vest- 
ed with plenary power to détermine ail questions of priority as to the 
property seized by it, including the question whether or not a 
mortgage upon such property should be enforced by the court of bank- 
ruptcy itself or permission given to the mortgagee to foreclose the 
mortgage dehors the court. In support of this contention the petitioner 
relies upon Fidelity Trust Co. v. Gaskell (8th Cire.) 195 Fed. 865, 115 
C. C. A. 527. In that case, however, the sole question was whether 
the court of ancillary jurisdiction, having seized certain property as 
the property of the bankrupt, had jurisdiction to détermine the right 
of an intervenor claiming the property as his own. In deciding this 
question affirmatively, the court further said that not only is a court of 
ancillary jurisdiction authorized to détermine such adverse claim to 
the property, but (195 Fed. 873, 115 C. C. A. 527) that the ancillary 
jurisdiction vested by the amendment of 1910 also included the power 
to hear and adjudge the claim of intervenors to "légal or équitable 
liens upon, the property it takes, or holds in its légal custody, by vir- 
tue of that jurisdiction, and to send the proceeds to the court of origi- 
nal jurisdiction, or to apply it to the discharge of the claims of inter- 
venors in accord with its décision." This latter expression of opinion 
was, however, obviously merely obiter, the case not involving any 
question of a lien upon property or the disposition thereof in the en- 
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forcement of such lien, but merely the question as to the right of the 
ancillary court to détermine whether the property which it had seized 
was in fa et the bankrupt's property. The right to seize property of 
the bankrupt necessariiy involves, however, as an incident to the exer- 
cise of such jurisdiction, the right to détermine whether property so 
seized is in fact the property of the bankrupt ; since otherwise the court 
has no authority to seize it. The détermination of this question, hovi^- 
ever, does not involve the very différent question whether, if it be de- 
termined to be the property of the bankrupt, the court, having seized 
it by virtue of its ancillary jurisdiction in aid of the court of primary 
jurisdiction, has the right, regardless of that court, to détermine and 
dispose of liens upon it, as it may see proper, and merely transmit the 
final proceeds to the court of primary jurisdiction. And while mind- 
ful of the great weight attaching to the dictum in this case and to the 
views of the learned and distinguished judge who wrote the opinion, 
which are always entitled to great weight, I am constrained to con- 
clude that the view expressed obiter in this opinion that the court of 
ancillary jurisdiction had such plenary power in the administration of 
liens upon the property of the bankrupt, is in conflict with the subsé- 
quent opinion of the Suprême Court in Lazarus v. Prentice, 234 U. S. 
263, 266, 267, 34 Sup. Ct. 851, 58 L. Ed. 1305, in which it was said 
that the filing of the pétition and adjudication in the bankruptcy court 
of original jurisdiction brought the property of the bankrupts where- 
ever situated into custodia legis, so that the court of original jurisdic- 
tion "acquired the full right to administer the estate under the bank- 
ruptcy law," and that under the amendment of 1910 the court of an- 
cillary jurisdiction had authority to appoint a receiver and take charge 
of the bankrupt's estate within its jurisdiction "in order that the same 
might be turned over to the bankruptcy court having jurisdiction for 
administration." As to the authority of a court of bankruptcy to 
order the sale of the bankrupt's land in another district, see Robert- 
son V. Howard, 229 U. S. 254, 261, 33 Sup. Ct. 854, 57 L. Ed. 1174, and 
Orinoco Iron Co. v. Metzel (6th Cir.) 230 Fed. 40, 46, 144 C. C. A. 
338. 

I therefore think it clear that both under the express terms of the 
amendment of 1910, which merely confers ancillary jurisdiction "in 
aid of" a receiver or trustée appointed in the court of primary jurisdic- 
tion, and the broad rule stated in Lazarus v. Prentice, supra, where the 
court of ancillary jurisdiction takes possession of mortgaged property 
in aid of a bankruptcy court of primary jurisdiction, it has no author- 
ity to détermine, regardless of the court of primary jurisdiction, 
whether the mortgage upon such property should be enf orced through 
the bankruptcy court or in independent proceedings by the mortgagee 
or to release the mortgaged premises to the mortgagee for the purpose 
of such independent f oreclosure ; such proceeding obviously not being 
in aid of the receiver or trustée in the court of primary jurisdiction, 
but in my opinion in dérogation of the rights and authority of the court 
of primary jurisdiction, which is vested with sole authority to déter- 
mine this question in the administration of the bankruptcy estate, and 
in dérogation of the rights of the trustée appointed by it. 
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I find nothing in conflict with this view in Re Farrell (6th Cire.) 201 
Fed. 338, 119 C. C. A. 576, in which it was merely held that an ancil- 
lary court of bankruptcy was authorized to hear and détermine a ple- 
nary suit brought by a trustée in bankruptcy against parties claiming 
to hold property of the bankrupt as custodian for lien claimants who 
had brought suit to enforce the lien in a State court more than eighteen 
months prior to the filing of the bankruptcy; the right of the State 
court under such circumstances to retain jurisdiction of such suit and 
property obviously going merely to the right of the ancillary court to 
seize the property at ail as the property of the bankrupt, and not in- 
volving in anyway the question of the enforcement of such prior liens 
in the bankruptcy court or any administrative question arising in the 
primary bankruptcy proceeding. 

[2] Furthermore, even if this court had authority to allow the fore- 
closure of the mortgage, without regard to the détermination of the 
court of primary jurisdiction, it is clear that whether such independent 
foreclosure should be permitted involves many questions in référence 
to the nature and value of the property, the amount of liens upon it 
and other considérations which are to be determined as administrative 
questions arising in the bankruptcy proceedings, and for the purpose 
of realizing the greatest amount obtainable from the property for gên- 
erai creditors of the bankrupt estate without préjudice to the rights 
of the mortgage holders. Thèse questions, however, which are of a 
purely administrative character, can obviously be best determined in 
the court of primary jurisdiction having the légal custody of ail the 
assets of the bankrupt and full knowledge of the condition of the es- 
tate. And I therefore conclude that even if the court is authorized to 
grant the rehef requested, it should not, in the exercise of sound dis- 
crétion, grant such leave, but should remit the petitioner to make ap- 
plication for such leave to the court of primary jurisdiction. This is 
especially true when the court of primary jurisdiction has, through its 
référée, determined that the best interests of the estate require that 
the mortgaged property should be sold by the court of bankruptcy it- 
self free from ail liens. It is, of course, not intended by this to ad- 
judge that the New York court of bankruptcy may directly enforce 
such order of the référée without notice to the Trust Co., or without 
the aid of ancillary proceedings in this district ; but it is obvions that 
if the substantial rights of the Trust Co. are in any way prejudiced by 
the order of the référée, complète relief may be had by it by interven- 
tion in the New York proceedings and proper application therein for 
review of the order of the référée. 

I may add that I do not regard either the opinion or order of the 
District Court of the Eastern District of Pennsylvania as in conflict 
with the view herein expressed, that court not having determined ei- 
ther in its opinion or in its order whether the court "having jurisdic- 
tion of the mortgaged premises" was the District Court of New York 
or this court; while on the contrary â décision of this question was 
apparently expressly intended to be reservcd, as shown by the state- 
ment in the opinion of the court that the "tribunal best situated to pass 
upon the question involved is the court having control of the asSets of 
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the bankrupt estate or the court within whose jurisdiction the property 
is situated." 

An order will accordingly be entered dismissing the pétitions of the 
Trust Co. and others, and denying leave to file an independent bill, 
as prayed. 



THE CAEISBEOOK. 

(District Court, D. Massachusetts. December 12, 1917.) 

No. 772. 

1. SnippiNG <©=209(3) — LiABiLiTT roB Damage to Caego — Harteb Act, 

In order to avall himself of the exemption from liabllity for errors In 
navigation or In the management of the vessel, under section 3, of Harter 
Act Feb. 13, 1893, c. 105, 27 Stat. 445 (Conip. St. 1916, § 8031), a shipowner 
has the burden of provlng affirraatlvely that the ship was seaworthy and 
properly manned, equlpped, and supplied at the beginning of the voyage, 
or that due diligence had been exercised to malie her so. 

2. Shipping <g=3l24 — Liabiuty fob Damage to Caego — Eeroes in Manage- 

ment OF Vessel. 

Evidence held, to show that due diligence was exercised by the owner to 
malfe a shlp seaworthy at the beginning of a voyage, and that damage 
to the cargo of sugar from seawater resulted from an error In the man- 
agement of the vessel for whlch the owner was net llatile. In that the car- 
penter forgot to replace the caps on certain soundlng pipes before sailing, 
with the resuit that durlng very heavy weather, which was encountered 
on the voyage, water entered through such pipes. 

In Admiralty. Suit by the American Sugar Refining Company 
against the steamship Carisbrook. Decree for respondent. 

Carver, Wnrdner, Cavanagh & Walker, of Boston, Mass., for Ubelant. 

Kirlin, Woolsey & IlioUox, of New York City, and Blodgett, Jones, Bum- 
ham & Bingham, of Boston, Mass. (John M. Woolsey, Charles R. Hickox, and 
Harry D. Thirkiekl, ail of New York City, of couiisel), for steamship Caris- 
brooli and claimaut 

HALE, District Judge. The libelant seeks to recover for damages 
to a cargo of sugar on a voyage from Preston, Cuba, to Boston, in 
June, 1913. 

[1] The answer sets up that tlie bill of lading, issued for the goods 
on behalf of the United Fruit Company, the time charterer, contained, 
among others, exceptions for the act of God and périls of the seas. 
It allèges, as a further défense, that, on the voyage, the ship met with 
weather of extraordinary severity; that during this time sea water 
came in contact with some of the cargo, owing to the failure of the 
carpenter to screw the brass plugs in the sounding pipes of the ship; 
and that the damage sustained by the cargo was due to thèse causes, 
and was within the exceptions in the bill of lading; and that for the 
fault in management the steamship and her owners are exempt from 
liability under the Harter Act. The tliird section of the Harter Act 
provides : 

"If the owuer of any vessel transportlng merchandise or property to or 
from any port In the United States of America shall exercise due diligence 

©=»Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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to make the said vessel iu ail respects seaworthy and properly manned, 
equipped and supplied, neither the vessel, lier owuer or owiiers, agent or 
eliarterers, shall become or be lield respousible for damage or loss resultiug 
from faults or errors in navigation or iu tlie management of said vessel." 

[2] Under this statute, in order for the shipowners to avail them- 
selves of the exemption from HabiUty for errors in management or 
navigation, the burden is on them to prove affirmatively that the ves- 
sel was seaworthy at the beginning of the voyage, or that due dihgence 
had been used to make her so. Tlie theory of the lav^^ is that, when the 
owner can show that he has discharged his duty of providing a ship 
that is in ail respects seaworthy and properly manned, equipped, and 
supplied for the voyage, or that he has used due diligence tO' this end, 
he shall thon be relieved from errors of navigation and management 
on the voyage. The Wildcroft, 201 U. S. 378, 388, 26 Sup. Ct. 467, 
50 L,. Ed. 794. The test of seaworthiness is held by the Suprême 
Court to be whether or not the vessel is reasonably fit to carry the 
cargo which she has undertaken to transport. The Silvia, 171 U. S. 
462, 464, 19 Sup. Ct. 7, 43 L. Ed. 241. On the question of seaworthi- 
ness, the second officer testifies that he inspected the holds of the ship 
bef ore the cargo was loaded ; that they were in perf ect condition for 
receiving sugar; that the bilges were sounded bef ore the cargo was 
taken in, and after the cargo was loaded, two hours before the vessel 
left the port. The chief engineer testifies that the holds were in good 
condition, and that the bilges were ail cleaned out before taking in 
cargo. 

The libelant sharply attacks the proof of seaworthiness, and urges 
that the testimony is superficial and insufficient to prove the fact of 
seaworthiness, or that due diligence had been exercised to make the 
ship seaworthy, and cites The Southwark, 191 U. S. 1, 24 Sup. Ct. 1, 
48 L. Ed. 65; The Manitou (D. C.) 116 Fed. 60, and other cases. The 
libelant has ofïered nothing, however, to satisfactorily meet the évi- 
dence of seaworthiness. From ail the évidence I must find that the 
claimant has shown affirmatively that he exercised due diligence to 
make the ship in ail respects seaworthy and properly manned, equip- 
ped, and supplied, before she began her voyage. 

The main contention arises on the question whether the cause of the 
damage was a f ault in the management of the vessel within the mean- 
ing of the Harter Act. The boatswain and carpenter of the ship, 
Joseph Montesserin, testifies that, on the ship's arrivai at Preston, he 
unscrewed and put away the brass caps from ail the sounding pipes, 
with the exception of those in the tunnel, which were fastened by 
chain ; and that he put in wooden plugs ; and that he did this to pre- 
vent the sounding pipes being stolen ; that, when the ship left Preston 
he replaced ail thèse caps, except the two from the pipes leading 
to No. 2 bilge. He said the reason for this omission was that he 
had work to do, and forgot. Pierce, the second officer, testifies that 
it was the practice, when the steamer arrived in port, to take ofï the 
sounding pipes and put wooden plugs in the holes ; that this was done 
to prevent the brass caps from tjeing stolen ; and that it was donc at 
Preston in June, 1913, by the boatswain. 
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The testimony in behalf of the ship shows that she encountered 
roiigh seas on June 23, 1913; that the vvater flooded the decks fore 
and aft; that the next morning the carpenter sounded her bilges, and 
found that the wooden plugs had been washed out of the sounding 
pipes, and that water vvas breaking over the bridge deck. He screwed 
the brass plugs in place, took soundings at No. 2 bilge, found over 
four feet of water in that bilge, put a record on the blackboard in the 
engine room, for the engineer's information, that the pumps might be 
started pumping; but he said nothing to anybody as to the cause 
of the water being there. The second oflîcer testifies that the ship vvas 
rolling and pitching during the bad weather, and that it was hard to 
obtain accurate soundings ; that, on the morning of June 25th, the 
bilges in No. 2 hold were again dry. There is testimony that drainage 
from the sugar made a further pumping out of those bilges necessary 
on the next day. 

The libelant contends, and offers évidence tending to show, that 
the damaged sugar did not, in fact, corne out of No. 2 hold, but came 
out of No. 3 hold. The learned proctor for libelant urges that the 
whole testimony should lead the court to believe that it would be im- 
possible for the amount of water which must bave gone into the hold 
to bave gotten there through the sounding pipes. He contends that 
only about 30,000 gallons could bave gotten into the hold through thèse 
pipes, even though the pipes were continuously submerged to a depth 
of one foot. When we examine the testimony touching this point, it 
is found that one of the witnesses testifies that he had figured the dia- 
meter of the sounding pipes as something over half an inch. Later 
he said that he had figured it on a basis of an inch and a half to an 
inch and three-quarters. Another mathematical expert testifies on the 
basis of the sounding pipes being an inch in diameter, and figures that 
30,000 gallons were taken into the hold. Tho whole testimony oft'ered 
by the libelant is unsatisfactory on this point. Precisely what the 
diameter of the sounding pipes were is not made clear by the évidence, 
but that they were probably not over two inches nor less than an inch 
and a half. There is substantial évidence that vvater did get into the 
bidge and into the hold. Upon the whole testimony, I am satisfied 
that .sufficient water ran through the sounding pipes to account for the 
damage for which the suit is bronght. 

The learned proctor for the libelant urges that great weight should 
be given to the apparent discrepancies of the soundings. It must be 
remembered that the ship was rolling, and the sea breaking over her, 
and that such conditions made it very difficult to obtain accuracy. It 
is not remarkable that the liquid in the hold reinained stationary or 
even increased in quantity. Testimony in behalf of the ship bas shown 
that the thick molasses water would run slowly through the limber 
holes. 

Libelant seeks to show that the water in the hold might be due to an 
obstruction in the nonreturn valves. I think this is not suflîciently 
shown; but, even if it is, such obstruction in a nonreturn valve is held 
to constitute négligence on the part of the ship's employés, and to ex- 
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empt the ship from liability under the Harter Act. The Wildcroft, 
supra. 

A sharp attack is made upon the testimony of Montesserin, the boat- 
swain and carpenter. This witness is an uneducated man of a some- 
what low order of intelligence. He has testified in a direct, straight- 
forward manner (and I find no reason for believing that he has told 
anything but the substantial truth) that before sailing he had re- 
placed ail the caps, except the two on the sounding pipes leading into 
No. 2 hold ; that, the next day, when he discovered that, through his 
négligence, water had reached the sugar, he was afraid of losing his 
job and of meeting further punishment; that he noted the fact on the 
engine room blackboard that No. 2 hold needed pumping; and that 
he said nothing to anybody about either his négligence or the resuit 
of it. 

I think it unnecessary to refer in détail to further testimony. The 
case seems to me to présent a very similar state of facts to those 
found in The Newport News (D. C.) 199 Fed. 968. 

I am constrained to find that the owner of the Carisbrook exercised 
due diligence to make the ship in ail respects seaworthy and properly 
manned, equipped, and supplied, when she began her voyage ; and that 
the damage alleged in the libel was caused by error in management of 
the ship within the meaning of the statute, and that the ship and her 
owner are exempt from liability under the third section of the Harter 
Act. 

It follows that the libel must be dismissed, but, under the circum- 
stances, without costs. 



CENTRAL TRUST CO. OF NEW YORK v. MISSOURI, K. & T. RY. CO. 

(District Court, E. D. îlissouri, E. D. December 10, 1917.) 

No. 4564. 

1. Railroads <S=>152 — Bonds— Pledge—Rigiits or Tbustee — Holder oï 

Bonds as Collatebal. 

The pledge by a railroad corapany with a trust company as trustée of 
its own bonds as security for an issue of short tenu notes did not give 
the trustée such interest in the général affairs of the railroad Company 
as to entitle it to attack the validity of a subséquent pledge of other bonds 
of the same issue, not covered by the trust agreement, but which were 
free assets of the railroad company, to a banU as security for a bank 
loan and as additional security for certain of the short term notes held 
by the bank. 

2. Railboads <S=>152 — Bonds— Pledge— Rights of Trustée- Holdeb op 

Bonds as Collatekal. 

The fact that the bank, whlch already held the pledged bonds, In join- 
ing with other holders of notes in an agreement for their extension, did 
not inform the other asseuting holders of its spécial security, was not a 
concealment which affiected the validity of the renewed pledge as to the 
trustée. 

In Equity. Suit by Central Trust Company of New York, as trustée, 
against Missouri, Kansas & Texas Railway Company. On motion by 

<g=For other cases see same toplc & KBY-NUMBER In ail Key-Numbered DIgesta & Indexes 
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the Mercantile Trust Company, intervener, to strike out parts of the 
answer of complaint to its pétition. Motion granted. 
See, also, 246 Fed. 154. 

Edward Cornell and Chas. E. Hotchkiss, both of New York City, 
and Edward C. Eliot, of St. Louis, Mo. (Davies, Auerbach & Cornell, 
of New York City, and Eliot, Chaplin, Blayney & Bedal, of St. Eouis, 
Mo., of counsel), for complainant. 

Samuel A. Mitchell and Edward J. White, both of St. Louis, Mo., 
for intervener. 

HOOK, Circuit Judge. This is a motion by the Mercantile Trust 
Company to strike out parts of the answer of the plaintiff. Central 
Trust Company, to the pétition of the former fîled in this cause with 
leave of court. The pétition of the Mercantile Trust Company sets 
forth the following: 

On May 1, 1913, it acquired $578,000 of the so-called short time 
notes of the défendant Missouri, Kansas & Texas Railway Company, 
due May l, 1915. Thèse notes were part of an issue of $19,000,000 se- 
cured by collatéral deposited with the plaintiff as trustée under a col- 
latéral trust agreement. On September 1, 1914, the Mercantile Trust 
Company also made an ordinary bank loan to the railway company on 
the note of the latter, secured by a pledge of $800,000 of its Consoli- 
dated bonds. The last installment of this note became due at the same 
time as the short time notes. As part of this transaction it was agreed 
that the $800,000 of Consolidated bonds should also be held by the Mer- 
cantile Trust Company as security for its $578,000 of short time notes. 
Shortly before the maturity of thèse obligations the railway company 
sought an extension for one year of its issue of short time notes with 
the consent of the varions holders, and also a renewal of the bank loan 
of the Mercantile Trust Company. As an inducement to the former 
the railway company deposited with the plaintiff as trustée under an 
extension agreement additional collatéral ($1,300,000 par value) for the 
further security of those holders of short time notes who assented to 
the extension. It also increased the interest rate from 5 to 6 per cent. 
The holders of $18,053,000 assented, and their original notes were 
stamped accordingly. The Mercantile Trust Company became a party 
to the extension, and also renewed the bank loan, but upon the condi- 
tion, to which the railway company agreed, that the $800,000 of Con- 
solidated bonds above mentioned should be held as security for both 
debts as before. Afterwards, September 25, 1915, a receiver of the rail- 
way company was appointed. There is due the Mercantile Trust Com- 
pany upon the short time notes $578,000, and upon the bank loan $128,- 
375.43, with interest on both sums. The pétition of the Mercantile 
Trust Company is mainly for the adjudication and enforcement of its 
liens. 

[1] The sixteenth paragraph of plaintiff 's answer avers that the 
agreement between the Mercantile Trust Company and the railway 
company that the former should hold the $800,000 of Consolidated 
bonds as security for its short time notes was not communicated to the 
other holders of such notes who participated in the extension, but con- 
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stituted a secret agreement by which it obtained a security the others 
did not receive, and was a fraud upon them. This is the affirmative 
défense of the answer. The motion of the Mercantile Trust Company 
is to strike this paragraph, and also designated parts of preceding para- 
graphs, from the answer. At the argument, counsel for the plaintiff 
contended that thèse other parts were referable to the défense of the 
sixteenth paragraph and should not be taken independently. That con- 
struction will be adopted. 

In approaching the principal question for décision, it should be ob- 
served that the capacity in which the plaintifï is now before the court is 
as trustée under the collatéral trust agreement securing the $19,000,000 
of short time notes and under the extension agreement covering the 
$18,053,000 of those notes that were extended. The $800,000 of Con- 
solidated bonds pledged to the Mercantile Trust Company are not em- 
braced in or subject to either of those instruments. When pledged to the 
Mercantile Trust Company they were free assets of the railway Com- 
pany. The object of the plaintifï, as disclosed by its answer and brief, 
is not to exclude the Mercantile Trust Company from participation in 
the extension agreement and the additional collatéral pledged in ac- 
cordance therewith, but seems to be to deprive that company of che se- 
curity of the $800,000 of Consolidated bonds while holding it to its ex- 
tension of its short time notes. Thougli the plaintifï was not a party to 
the transaction between the Mercantile Trust Company and the railway 
Company, and has no Uen upon the $800,000 of Consolidated bonds, it 
claims a right to interpose upon two grounds. Inversely they are : 

First. That the holders of ail short time notes, after exhausting the 
collatéral pledged to plaintiff as trustée, will be entitled to a deficiency 
judgment against the railway company, and that the gênerai estate of 
that company responsive to such a judgment would be benefited by de- 
feating the pledge of the $800,000 of consolidated bonds. But the in- 
terest of the plaintiff as trustée under the two trust agreements is too 
remote to support an attack upon detached transactions of the railway 
company affecting only its free assets. If it were otherwise, the mort- 
gage or pledge of spécifie property of a railroad company for a spécifie 
debt would qualify the trustée to question every act of the company by 
which it created other debts or secured them with other property. Cer- 
tainly the plaintiff would not wish to be charged with such duties. 
What individual creditors might do in a bankruptcy or other winding- 
up proceeding might be another question. 

[2] Second. That the security for the entire amount of short time 
notes consists of consolidated bonds of the same issue as the $800,000 
pledged to the Mercantile Trust Company, and the less such bonds out- 
standing the greater the value of those remaining. This does not seem 
to be greatly différent from the grouqd first stated. The consolidated 
bonds deposited with the plaintiff were part of a definite, authorized 
issue, and it is not clear that it has sufficient interest as trustée to con- 
test the disposition by the railway company of the remainder, unless 
the disposition is contrary to the terms of the mortgage securing them, 
or the terms of the trust agreements under which it acts. The court 
approves in prlnciple of an active interest by trustées in matters affect- 
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ing property held in trust for bond and note holders, and, though the 
ground for action hère may not appear very firm, it will be assumed as 
sufficient. Besides, it is well to consider the effect of the transactions 
as a whole, because it may be hereafter asserted that, if the Mercantile 
Trust Company holds to its $800,000 of Consolidated bonds, it forfeits 
its right to share in the additional collatéral under the extension 
agreement. 

The plaintiff invokes the rules of a composition between creditors 
and their debtor which make for equality of advantage and against 
secret préférences. The mère extension by the Mercantile Trust 
Company of its short time notes and the renewal of its bank loan did 
not change its prior position. The debts and security were continued, 
not then newly created. Any change of right must rest upon the fact 
that other short time note holders joined in the extension, and in judg- 
mg that the circumstances of the original transaction should be re- 
garded. The purchase by the Mercantile Trust Company of the shorf 
nme notes was essentially a loan to the railway company. The agree- 
ment that the $800,000 of Consolidated bonds should stand as security 
for the notes was an ordinary banking transaction, valid in every re- 
spect. The railway company violated no duty to other short time note 
holders, or other holders of Consolidated bonds. It had a right to 
give the security, and the Mercantile Trust Company had a right to 
accept it. The transaction was not in contemplation of insolvency or 
receivership. About eight nionths later the Mercantile Trust Company 
assented to the extension of its notes. In doing so it did not inform 
the other assenting holders of its spécial security, but in no other way 
can it be said there was concealment. Concealment under such cir- 
cumstances implies a duty to inform, and the duty should hâve its 
source in a gênerai consciousness of equity and fair dealing. It is not 
reasonably conceivable that the officiais of the Mercantile Trust Com- 
pany ever thought of such a duty, or that, had full information been 
given, it would hâve changed the course of the others. The security 
was not given to the Mercantile Trust Company to induce it to partici- 
pate. It was a fact accomplished bèfore the extension plan arose. 
No préférence or advantage over other participants was given that 
company as a considération for its assent, or, in the sensé of the doc- 
trine of composition, at the time of or in connection with the ex- 
tension. 

Many cases of composition with unlawful préférences bave been 
cited by counsel, and certain features similar to sonie in the case at 
bar are pointed out. But the similarities are those of mère circum- 
stance, and not of the essence of préférence in composition. The 
conclusion is that the sixteenth paragraph of plaintiff's answer, supple- 
mented by the parts of the preceding paragraphs in question, does not 
state a défense. 

The motion will be sustained. 
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In re AGREE. 

CDistrict Court, B. D. Michlgan, S. D. January 18, 1918.) 

No. 3782. 

Bankruptct ©=3387— Compositions — Right to Withdkaw Offeb. 

Bankruptcy Act July 1, 1898, c. 541, § 12, 30 Stat. 549 (Comp. St. 1916, 
§ 9596), déclares tliat a bankrupt may offer tenus of composition to his 
credltors, tliat an application for confirmation uiay be filed in the court of 
bankruptcj' after it lias been accepted in writiug by a mapority in num- 
ber of ail creditors whose claims hâve beeji allowed which number must 
represent a majority in amount of sucli claims, that a date and place 
with référence to the cpnvenience of the parties in interest shall be flxed 
for the hearing on such application for the confirmation and such objec- 
tions as may be made, and that the judge shall eonflrm a composition if 
satisfied that it Is for the best interests of the creditors, that the bankrupt 
bas not been guilty of any act or falled to perform any of the dutiea 
wliich would be a bar to his discharge, and that the offer and his ac- 
ceptance are in good falth. Section 13 (Comp. St. 1916, § 9597) déclares 
that the judge may, upon application of the parties in interest, flled at 
any time within six months after a composition has been conflrmed, set 
the same aside and relnstate the case if it shall be made to appear that 
fraud was practiced Iri procurlng such composition, and knowledge came 
to the petitioners sinee confirmation. After a bankrupt's offer of compo- 
sition had been accepted by a majority in number and amount of hisi 
credltors, and after the considération to be paid had been deposited and 
an application for confirmation been filed by the bankrupt, together with 
one creditor's spécifications in opposition, the bankrupt petitioned for 
leave to withdraw his offer of Composition. Held, that as the statute re- 
lating thereto makes no provision for withdrawal of an offer of composi- 
tion, and as the creditors in reliance thereon change their position, x)er- 
mission for a bankrupt to witlidraw his offer of composition should be 
denie<J, particularly as the contrary rule would tend to waste the time 
of the bankruptcy court. 

In Bankruptcy. In the matter of the bankruptcy of Samuel Agrée. 
On pétition by the bankrupt for leave to withdraw an offer of compo- 
sition. Pétition denied. 

Finkelston & Lovejoy, of Détroit, Mich., for bankrupt. 
Selling & Brand, of Détroit, Mich., for objecting creditor. 

TUTTIvE, District Judge. This matter comes before the court on a 
pétition by the bankrupt for leave to withdraw an offer of composition 
made under the terms of section 12 of the Bankruptcy Act. It appears 
that after the making of this offer, it was accepted by a majority in 
number and amount of the creditors whose claims had been allowed.. 
The considération to be paid thereunder had been duly deposited, and 
an application for a confirmation thereof had been filed by the bank- 
rupt, ail as provided in said section 12. It appears, also, that one credi- 
tor had filed spécifications in opposition to the confirmation of such 
offer. The bankrupt now seeks permission to withdraw his offer of 
composition, and another creditor has filed objections to the withdraw- 
al thereof. 

The sole question presented is whether under thèse circumstances 
the bankrupt should be permitted to withdraw such offer of composi- 

^saFor other cases see same toplc & KEY-NUMBBR In ail Key-Ntimbered Digests & Indexes 
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tion. The provisions of the Bankruptcy Act relating to the subject of 
compositions are contained in sections 12 and 13 thereof. Section 12 
provides that: 

"(a) A bankrupt may offer * * ♦ terms of composition to his credi- 
tors. * * * 

"(b) An application for the confirmation of a composition may be filed in 
the court of banlîruptcy after, but not before, it has been accepted in writing 
by a niajority in number of ail creditors whose claims bave been allowed, 
which number must represent a niajority in amount of such claims, and the 
considération to be paid by tlie bankrupt to his creditors, and the money 
necessary to pay ail debts which bave priority and the cost of the proceed- 
ings, hâve been deposlted in such place as shall be designated by and subject 
to the ordcr of the judge. 

"(c) A date and place, vvith référence to the convenience of the parties in 
interest, shall be fixed for the hearing upon each application for the con- 
firmation of a composition, and such objections as may be made to its con- 
firmation. 

"(d) The judge shall confirm a composition if satisfied that (1) It is for the 
best interests of the creditors; (2) the bankrupt has not been guilty of any 
of the acts or failed to perform any of the duties which would be a bar to his 
discharge; and (3) the oft'cr and its acceptance are in good faith and liave 
not been made or procured exeept as herein provided, or by any means, 
promises, or acts herein forlndden." 

Section 13 is as follows : 

"The judge may, upon the application of parties in Interest filed at any 
time within six months after a composition lias been confirmed, set the same 
aside and reinstate the case if it shall be made to appear upon a trial 
that fraud was practiced in the procuring of such composition, and that the 
Imowledge thereof has corne to the petitioners since the confirmation of such 
composition.'' 

It will be noted that the statute makes no provision for a withdrawal 
of an offer of composition although it provides quite fully the procé- 
dure and practice after the filing of such offer. It is therefore at least 
doubtful whether, in the absence of some such express provision, the 
right to withdraw such an ofïer can exist by irnplication. It is, how- 
ever, unnecessary to détermine this question for the reason that after 
a careful considération of the matter I bave reached the conclusion 
that Congress could not bave intended to conf er such a right as against 
the objections of interested creditors, at least in the absence of fraud 
or a showing that such withdrawal is for the best interests of the credi- 
tors. 

It would, in my opinion, seriously embarrass and interfère with the 
proper administration of bankrupt estâtes, and in many cases thwart 
the purposes underlying the provisions of the Bankruptcy Act relating 
to compositions, if, after the bankrupt has made an ofïer and the de- 
posit required by the act, and thereby induced a majority in number 
and amount of the creditors to accept such offer and perhaps to change 
their position in reliance thereon, the bankrupt were permitted to then 
withdraw his offer. A construction of the act which would lead to 
such a resuit would enable a bankrupt, not only to trifle with the court 
and waste the time of its officers, but also to harass or injure creditors 
relying in good faith upon such offer and their acceptance thereof. If 
the language of thèse sections is to be given effect in accordance with 
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its clearly expressed meaning, the court and creditors hâve a right 
to assume that when, as in the présent case, an offer of composition 
has been made in accordance with the act and the necessary money 
deposited thereunder, and the requisite majority of creditors hâve duly 
accepted such offer and an appHcation for the confirmation of such 
composition has been filed by the bankrupt, then, as the next step pre- 
scribed by section 12, "a date and place * * * shall be fixed for 
the hearing upon such application," and "the judge shall confirm" the 
composition if satisfied that — 

"(1) it Is for the best interests of the creditors ; (2) the bankrupt has not beeii 
guilty of any of the aets or failed to perform any of the duties which would 
be a bar to his discharge ; aud (3) the offer and its aeceptance are in good 
faith and hâve not been made or procured except as herein provided or by any 
means, promises or acts herein forbidden." 

It seems clear from a considération of the language and of the pur- 
poses of thèse provisions that Congress thereby intended that after this 
ofïer had been so made and accepted the court should, on the applica- 
tion for confirmation, either reject or confirm the composition on the 
grounds referred to in the language just quoted. No such grounds are 
hère alleged as a reason for the withdrawal of the composition, the 
only reason therefor apparently being the fact that a créditer other 
than the one hère objecting to the withdrawal, although represented by 
the same counsel, has objected to such confirmation. This, of course, 
is, so far as the creditor hère objecting to the withdrawal is concerned, 
wholly immaterial, and the creditor just referred to cannot be preju- 
diced or affected by the action on the part of the other creditor men- 
tioned. 

No authority has been cited, and I hâve been able to discover none, 
precisely in point, as this question appears to hâve been raised hère for 
the first time. What, however, seems to me to be the same principle 
was involved in the case of In re Levy (D. C.) 110 Fed. 744. In that 
case the necessary majority of creditors had accepted an offer of com- 
position, and thereafter some of such creditors asked ieave to withdraw 
their aeceptance on the ground that when they signed such aeceptance, 
they were not aware of ail the f acts in the case. In denying such Ieave 
the court said : 

"Thèse creditors voluntarily came into court, accepted the proposed compo- 
sition, and asked the court to act in the matter, and continu tlie composition, 
ïhey procured the court to act, and tliey are now estopped from interfering 
with the further conduct of the case in the matter of this composition. Had 
they alleged fraud or misrepresentation in the procuring of their signatures 
to the aeceptance, the case would be différent. They are presumed to hâve 
had the same knowledge when they signed as they hâve now. The applica- 
tion for tlieir withdrawal will be refused, and the court will proceed to pass 
upon the merits of the proposed composition. If it is not for the best interests 
of the creditors, it can be shown on the hearing before tlie référée." 

It seems to me that this language is applicable to the présent case. 
If, for the creditors in that case, the bankrupt be substituted, the lan- 
guage ccrrectly states the situation in the présent case, and I see no 
distinction in principle between the two cases, and it seems to me that 
the rule there followed is equally applicable hère. I hâve carefully 
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considered ail of the contentions so earnestly urged by counsel for the 
bankrupt, but I am unable to agrée with such contentions. It follows 
that the application for leave to withdraw the offer of composition will 
be denied, and an order entered in conformity with the terms of this 
opinion. 



DOXOHUB V. DYKSTRA et al. 

(District Court, E. D. Michlgan, S. D. January 9, 1918.) 

No. 5942. 

1. New Trial <S=371 — Conflicting Evidence. 

A verdict on conflicting évidence will not be disturlied b,v the trial court 
on motion for new trial wliere there iw substautial évidence in its support. 

2. BANKiiuricY <S=^1(jG(4) — Préférence — Suspicion. 

A creditor's niere suspicion tliat a debtor who makes a payment or 
gives security is insolvent does not, where tlie transaction oecurs witliln 
four months of banliruptcy, render it preferential; for It is necessary that 
the créditer hâve a reasonably founded belief of the debtor's insolvency 
before such ijayment or giving security would amouut to a préférence. 

At Law. Action by Eugène C. Donohue, trustée of the American 
Silica Company, a corporation, bankrupt, against Joseph W. Dykstra 
and Alexander Zindlor, copartners doing business as J. W. Dykstra 
& Co., to recover an alleged préférence of the bankrupt made within 
four months of bankruptcy. On motion for new trial after verdict for 
défendants. Motion denied. 

Max Kahn, of 'Détroit, Mich., for plaintifif. 

Clarence E. Wilcox, of Détroit, Mich., for défendants. 

TUTTLE, District Judge. This is a motion for a new trial on the 
ground that the verdict of the jury was so contrary to the évidence 
that it should be set aside and either a judgment non obstante veredicto 
entered or a new trial granted. 

This was an action brought by the plaintifif, as trustée of the estate 
of the American Silica Company, a Michigan corporation, bankrupt, 
against the défendant partnership, J, W. Dykstra & Co., to recover 
from the latter an alleged préférence given by said bankrupt to said 
défendant within four months prior to the filing of the pétition in bank- 
ruptcy against said corporation; said alleged préférence consisting 
of an assignment of certain book accounts as security for the payment 
of a pre-existing indebtedness due and owing by said corporation to 
said partnership. The court submitted to the jury as questions of 
fact for its détermination the material questions in such a case, name- 
ly : First, whether at the time of the transf er alleged to constitute a 
préférence said bankrupt was insolvent; second, whether such trans- 
fer operated as a préférence; and, third, whether the défendant then 
had reasonable cause to believe that such transfer would effect a préf- 
érence. It is not disputed that thèse were the material issues involved, 
as this action was based upon action 60b of the Bankruptcy Act (Act 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
247 F.- 38 
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July 1, 1898, c. 541, 30 Stat. 562 [Comp. St. 1916, § 9644]), providing, 
among other things, as follows : 

"If a baukrupt shall hâve * ♦ * made a transfer of any of his prop- 
erty, and i£, at the tlme of the transfer, * * * and being within four 
montlis before the flling of the pétition in bankruptcy, * * * the banlcrupt 
be insolvent and the * * * transfer then opéra te as a préférence, and 
the person reeeiving it or to be benefited thereby, or his agent aeting therein, 
shall then hâve reasonable cause to believe that the enforcement of such 
* * * transfer would effect a préférence, it shall be voidable by the 
trustée and he may recover the property or Its value from such person." 

Counsel for plaintiff took no exceptions to the charge of the court 
submitting such issues to the jury, although given the opportunity so tp 
do at the conclusion of the charge. He now, however, contends that 
the évidence on thèse material issues was insufficient to sustain the 
verdict for the défendant, which verdict for that reason should be set 
aside. The sole question raised or argued is whether there was suf- 
ficient conflict in the évidence to support the verdict of the jury ren- 
dered on such évidence. 

As plaintiff did not request the court to instruct the jury to find in 
his favor on any of the issues submitted, and as he failed to take any 
exceptions to such charge, it would seem that he is not now in a posi- 
tion to make the contention thus urged. Pennsylvania Casualty Co. v. 
Whiteway, 210 Fed. 782, 127 C. C. A. 332. 

[1,2] Aside, however, from this considération, I am satisfied, upon 
a careful examination and considération of the record and briefs of 
counsel, that the charge was as favorable to plaintiff as the circum- 
stances warranted, and that there was sufficient évidence to sustain 
the verdict. It is, of course, well settled that if there is any real con- 
flict in the testimony, and there is any substantial évidence to support 
the verdict found, such verdict should not be set aside by the Court, 
even if the latter would hâve reached a différent verdict from that 
of the jury on the same évidence. Mt. Adams & E. P. Inclined Rail- 
way Co. V. Lowerv, 74 Fed. 463, 20 C. C. A. 596 ; Pringle v. Guild (C. 
C.) 119 Fed. 962; Pittsburgh Railways Co. v. Sullivan, 166 Fed. 749, 
92 C. C. A. 429. 

Without reviewing the évidence in détail, I deem it necessary only 
to say that I am satisfied that there was évidence from which the jury 
might properly hâve found, as it did, a verdict in favor of the défend- 
ants upon the material issues of fact submitted for its considération. 
Particular stress is laid by plaintiff upon his contention that the ver- 
dict was contrary to the clear weight of the évidence on the question 
of reasonable cause to believe that the transfer in question would 
effect a préférence. I am unable to agrée with this contention, and 
think that the évidence on this question was sufficiently in conflict to 
warrant the verdict. In the language of the Suprême Court in the 
leading case of Grant v. First National Bank of Monmouth, 97 U. 
S. 80, 24 Iv. Ed. 971 : 

"It is not enough that a créditer has some cause to suspect the insolven- 
cy of his debtor ; but he must hâve such a knowledge of facts as to Induce a 
reasonable belief of his debtor's insolvency, in order to Invalidate a security 
taken for his debt. To make mère suspicion a ground of nulllty In such a 
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case would render the business transactions of the community altogetlier too 
insecure. It was jiever the intention of the framers o( the act to establish 
any such rule. A man may hâve many grouuds of suspicion that hls de'otor 
is in failing circumstances, and yet hâve no cause for a well-grounded be- 
lief of the faet. He may be unwlUing to trust him further ; he may feel 
anxious about his claim, and liave a strong désire to secure It, and yet 
such belief as the act roqulres may be wanting. Obtainlng addltional seeuri- 
ty, or reeeiving payment of a dcbt, under such circumstances, is not pro- 
hibited by the law. Reeeiving pay nient is put in the same category, in the 
section referred to, as reeeiving securlty. Hundreds of men constantly con- 
tinue to make paynients up to the very eve of tlieir failure, wlilch it would be 
very unjust and disastrous to set aside. And yet tliis could be doue in a 
large pi'oportion of cases if mère grounds of suspicion of their solvency were 
suiiicient for the purpose. 

"The debtor is often buoyed up by the hope of being able to get through 
with his difflculties long after his case is in fact desperate; and his 
creditors, If they Itnow anything of his embarrassnients, either participate 
in the same feeling, or at least are willlng to think that there is a possibllity 
of his succeeding. To overhaul and set aside ail hls transactions with hls 
creditors, made under such circumstances, because there may exist some 
grounds of suspicion of liis Inabiiity to caiTy himself through, v(?ould make 
the bankrupt lavF an engine of oppression and injustice. It would, in fact, 
hâve the effect of producing bankruptcy in many cases where it might other- 
wise be avoided. 

"Hence the act, very wisely, as we think, instead of maklng a payment or 
a security void for a mère suspicion of tlie debtor's insolvency, requires, for 
that purpose, that his créditer should hâve some reasonable cause to belleve 
him infiolvent. He must bave a knowledge of some fact or facts calculated to 
produce such a belief in the mind of an ordinarily intelligent man." 

Whether the facts or circumstances brought to the attention of the 
défendants were such as to cause a reasonably prudent person to be- 
lieve that the effect of the assignment of thèse bock accounts would 
effect a préférence was, upon the évidence offered at the trial, a ques- 
tion of fact to be determined by the jury. Plaintiff produced only 
one witness on the material issues, and the testimony of such wit- 
ness and that introduced on behalf of défendants was in important 
respects in direct conflict. Under thèse circumstances, I should not 
feel justified, even if I were so disposed, to reject the finding of the 
jury and substitute my own in the place thereof. To do so would, in 
my opinion, be a clear usurpation by the court of the functions of the 
jury acting within its proper province. 

For the reasons stated, the motion will be denied, and a judgment 
etitered in accordance with the verdict. 
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In re FAMOLARO. 
(District Court, W. D. Pennsylvania. January 2, 1918.) 

No. 20S5». 

AlIEJTS ®»eS — NaTTRALIZATIOX C'ANCELLATION OF CeETIFICATE "BEFORE 

THE Passage of tue Act." 

Naturalization Act Juiie 29, 1906, c. 3592, 34 Stat. 596, after providlng 
for tlie establishment of tlie Bureau of Immigration and Naturalization, 
in section 1 (Conip. St. 1916, § 963) and section 2, déclares in section 4 
(section 4352) that an alieu niust set fortli in his déclaration of intention 
his name, âge, occupation, place of birth, date of arrivai, etc., but that 
no alien who, in conformity witli the law in force at the date of his déc- 
laration, has declared his intention to become a citizen, shall be required 
to reuew such déclaration. A later paragraph of the sanie section pro- 
vides that, not less than two years nor more than seven years after the 
alien has made a déclaration of intention, he shall make and file a pé- 
tition In writiog, signed in his own handwritiug ànd duly verified, set- 
ting forth his fuU name, place of résidence, occupation, etc., but that, if 
he has flled his déclaration "before the passage of the act," he shall not be 
required to sign the pétition in his own handwritlng. Section 28 (section 
43â3) and section 29 relate to the making of rules and régulations by the 
Secretary of Commerce and Labor, and appropriations for expenditures. 
Section 31 of the act déclares that it shall take effeet and be in force from 
and after 90 days from the date of its passage, provided that sections 1, 2, 
28, and 29 shall go into efl'ect from and after the passage of the act. 
Held, in view of section 8 (section 4364), declaring that no alien shall be 
naturalized who cannot speak the English language, provided that the re- 
quirements of the section shall not apply to aiiy alien who has prior to 
the act declared his intention in conformity with the law in force at the 
date of making such déclaration, that an alieu who flled his déclaration 
of intention after June 29th, the date of the enactment of the act of 1906, 
but before section 4 went into effeet, falls within the proviso, and need 
not sign the pétition for naturalization in his own handwritlng ; it beiug 
apparent that the expression '"before the passage of the act" means before 
the act became effective. 

In the matter of the pétition for naturahzation of Francesco Famo- 
laro. On pétition for rule to show cause why an order admitting ap- 
plicant to citizenship should not be canceled. Pétition denied. 

Wm. M. Ragsdale, Chief Naturalization Examiner, of Pitts- 
burgh, Pa. 

THOMSON, District Judge. This is a pétition for a rule to show 
cause why an order of this covirt, entered October 3, 1917, admitting 
Francesco Famolaro to citizenship, should not be canceled. There 
is perhaps no controversy as to the facts of the case, and we will as- 
sume them to be as alleged in the pétition. The material facts are 
thèse: The applicaht, an Italian subject, was born December 17, 1871, 
came to this country on April 17, 1901, and five days after the enact- 
ment of the Naturalization Act of June 29, 1906, to wit, on July 5, 
1906, he declared his intention to become a citizen of the United States, 
in the court of common pleas of AUegheny county, Pa., being at that 
time unable to write his name, and signing his déclaration by mark. 

<g=3For Qther cases see sàme topic & KBY-NUMBER in ail Key-Numbered Difiests & Indexes 
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On June 26, 1917, he filed his pétition for admission to citizenship, 
signing the same by mark, and on October 3, 1917, after the usual 
hearing, he was duly admitted as a citizen. The pétition challenges 
the legality of the proceedings, on the ground that the pétition for ad- 
mission was invalid, not being signed by the applicant in his own hand- 
writing, as required by the act of June 29, 1906. 

The act of 1906 was passed to establish a Bureau of Emigration and 
Naturalization, and to provide a uniform rule for the naturalization 
of citizens throughout the United States. Section 4 (Comp. St. 1916, 
§ 4352), in its varions paragraphs, sets forth fully the manner in which 
the alien may become a citizen. The first paragraph enumerates what 
must appear in his déclaration of intention : Name, âge, occupation, 
place of birth, date of arrivai, etc., concluding with this proviso : 

"l'rovided, however. that no alien vvho, in conformity wltli tlie law in force 
at tlie date of liis déclaration, lias declared liis intention to become a citizen 
of the United States, shall he required to renew such déclaration." 

The second paragraph provides that : 

"Not less than two years nor more than seven years after he has made such 
déclaration of intention, he shall make and file, in dupllcate, a pétition lu 
writing, signed by the applicant in his own haiidwriting and duly verifled, in 
which pétition such applicant sliall state his fuU name, his place of résidence, 
* * * occupation, etc. * * * Trovided, that if he has filed his déclara- 
tion before the passage of this act, he shall not be required to sign the péti- 
tion in his own handwriting." 

Section 27 (section 4382) sets forth the form of the déclaration of 
intention, the pétition for naturalization, the affidavit of witnesses, and 
the certificate of naturalization, which must be followed substantially. 
Section 31 provides: 

"This act shall take effeet and be in force from and after ninety days tvom 
the date of its passage: Provided, that sections 1, 2, 28 and 29 shall go into 
efEect from and after tlie passage of this act." 

Section 1 relates to the estabhshment of the Bureau of Emigration 
and Naturalization ; section 2, to the providing of additional offices, 
clerks, etc., to the Bureau ; section 28, to the making of rules and régu- 
lations by the Secretary of Commerce and Labor ; and section 29, to 
the appropriation for expenditures. In other words, in thèse sections 
the Bureau was estabhshed, and the machinery necessary for its opéra- 
tion was set in motion on the date of the passage of the act; but the 
act itself, including ail proceedings necessary for the naturalization of 
aliens, from the déclaration of intention to the pétition and final hear- 
ing, took effeet and became in force on September 29, 1917. 

How, then, does the case stand ? This man, when he filed his décla- 
ration of intention on July 5, 1906, did not comply with the require- 
ments of section 4 of the act of 1906, for the simple reason that that 
section was not then in force. His déclaration of intention was in ac- 
cordance with the law as it was prior to the passage of that act. But, 
being in conformity with the law then in force, under the first para- 
graph of section 4 of the act of 1906, he was not required to renew 
his déclaration. By section 8 (section 4364) it is provided that no alien 
shall thereaf ter be naturalized who cannot speak the English language : 
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"Provldecl, that the requlrements ol this section shall not apply to any aUen. 
who has prlor to the passage of this act declared his Intention to become a 
citizen of the United States, in conformity wlth the law In force at the date 
of making such déclaration." 

From this proviso I think it is clear that ail cases would be included 
where the déclaration was in conformity with the law in force at the 
date of making such déclaration. In other words, that the words 
"passage of the act" refer to the date when the law went into effect, 
rather than the date of its actual enactment. If this were not so, then 
the légal status of an applicant declaring his intention immediately 
after the passage of the act would be différent from that of one de- 
claring his intention immediately before that date, although their décla- 
ration was made under and in compliance with the same act of Con- 
gress. This could hardly be, under an act whose purpose, as expressed' 
by the title, is "to provide for a uniform rule for the naturalization of 
aliens throughout the United States." And so I would read the pro- 
viso to the second paragraph of section 4 (section 4352), in thèse 
words : 

"Provlded, that if he has flled his déclaration before the passage of this 
act, he shall not be required to sign the pétition in his own handwritlng." 

The déclarant in this case complied with the law in ail respects as it 
was when he filed his déclaration cf intention. While it had been en- 
acted that the pétition for admission to citizenship "must be signed by 
the applicant in his own handwriting," such enactment had not gone 
into effect, and as to him was the same as if it had never been passed. 
The whole act speaks, and of necessity must speak, as of the date 
when it became effective. Prior to that date, ail the provisions of the 
act in relation to naturalization had no légal existence. In légal effect, 
they were as if the act had not been passed. It is entirely natural that 
that date should be regarded as the date of its passage. This inter- 
prétation, which makes ail of its provisions harmonious, should be 
adopted unless there is a compelling reason to the contrary. In other 
words, I think the spirit of the act should prevail over its œere letter.. 

The pétition is therefore refused. 



HOLLOWAT et al. V. COLLEE et al. 
(District Court, S. D. Florlda. February 7, 1918.) 

1. WlTXB <S=440 CONSTBUCTION INTENTION OF TESTATOB. 

ïlie intention of the testator, as gathered from the wlll itself, should 
govern. 

2. Wii,i.s €=487(2) — Construction — Redation op Parties. 

Evidence of the relations of the parties Is admissible to ald In con- 
struing words of a doubtful meanlng In a wlll. 

3. WiLLS ®=>497(2)— Construction — Peesons Entitled to Tare. 

Testator devised and bequeathed the residue of his property to named 
ehlldren and to his wife, share and share alike, with the provision that 
the survivlng consort and Issue of any of his ehlldren dying before his 
death should take the share such chlld would hâve taken, if allve. A 

^ssFor otber cases see same toplc £ KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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later pariigraph of the will declared that it was the testator's désire 
that ail hls children should share equally in hls estate, and made pro- 
vision for after-boru children. Complalnant, a granddaughter of the 
testator, who was the child of a daughter who had died uiany years 
before the testator and who was not named in the will, asserted her 
right to share under the will, on the theory that she was included under 
the alternative provisions for the beneflt of the issue of any of testator's 
children dying duriug hls life and the déclaration that the testator de- 
sired ail children should share equally in his estate. Jleld that, thougli 
that construction of a will which supports the inherltance by child or 
grandchild should be preferred, complalnant is not entitled to take un- 
der the will ; the gifts over to the issue of the deceased children ohvi- 
ously referrlng to the issue of the children named, and the déclaration 
of the testator that his children should share alike referrlng to after- 
born children. 

4. WiLLS ®=3470 — INTEBESTS — PAYMENTS. 

One not entitled to take under the terms of a will acquires no rights 
by reason of payments to him by the exécuter. 

In Equity. Bill by Béatrice H. Holloway and others against Louis 
A. Collée and others. Bill dismissed. 

George C. Bedell, of Jacksonville, Fia., for plaintifïs. 
W. A. MacWilliams, of St. Augustine, Fia., and John C. Cooper & 
Son, of Jacksonville, Fia., for défendants. 

CALL, District Judge. The object of this suit is to construe the 
last will and testament of James L. Collée, so as to include the com- 
plalnant granddaughter among the beneficiaries under said will, al- 
though she is not specifically named therein. 

[1-3] The last will and testament of James L. Collée is set out in 
the bill in haec verba, and after making certain bequests contains the 
f ollowing : 

"I^fth. AU the rest and residue of my estate, real, Personal and mixed, In 
esse and in futuro, wherever the same niay be at the time of my death, I de- 
vise and bequeath unto my children, Louis A. Collée, James R. Collée, 
Joseph B. Collée, George B. Collée, Raymond J. Collée, Arthur P. Collée, Otis 
M. Collée, Mamie J. Collée, Edna I. Collée, and my wife Georgia V. Collée, 
share and share alike, the surviving consort and issue of any of my 
children dying before my death taking share and share alike the share my 
child would hâve taken if alive." 

The seventh paragraph reads as follows: 

"It being my désire that ail of my children shall share equally in my 
estate, should any child of mine be born after the exécution of this will or 
after my death, I désire that it shall share equally with my other children 
and my wife above named, each devisee contributing ratably to make up 
the share of such child." 

The complainant Béatrice H. Holloway is the granddaughter of the 
testator, being the child of Elizabeth Collée Solana, a daughter of the 
testator, who died many years prior to the death of James L. Collée, 
and prior to the making of the will in question, which was executed on 
December 26, 1903. The granddaughter had married, and had made 
her home in a place other than St. Augustine, some years before the 
making of the will. 

©ssFoi otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dieests & Indexes 
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As I understand the contention of the complainant, she claims to be 
entitled to participate in her grandfather's estate under the fifth para- 
graph of the will, as evidenced therein, and by the seventh paragraph, 
above quoted. 

The intention of the testator is the determining factor in the con- 
struction to be given the instrument. That intention should be gather- 
ed from the instrument itse'if, and the construction of words of doubt- 
ful meaning can be helped by évidence of the relations of the parties, 
etc., and, in cases where the words are susceptible of two con.structions, 
that construction will be given which supports the inheritance by a child 
or grandchild. 

The fifth paragraph of the will names the récipients of the testator's 
bounty, and provides in the same sentence for the consorts and issue 
inheriting in case of death. It seems to me that a careful study of this 
paragraph should convince one that, although the word "any" is used 
before the word "children," in the latter part of the paragraph, the 
testator could hâve meant only those children specifically mentioned 
before. It is to me almost inconceivable that the testator should hâve 
been so particular to mention each child by name and vest in them the 
residue of his estate, and yet hâve meant by the subséquent portion of 
the sentence a child and consort of a long-dead daughter, and this al- 
though, as claimed by the complainant, the relations existing between 
the testator and his granddaughter were of the most afïectionate char- 
acter. Nor do I think the seventh clause of the will adds anything to 
the contention of the complainant. 

That clause was clearly intended to provide for after-born children, 
if any there should be. That such after-born children "shall share 
equally with my other children and my wife above named" would seem 
to me to négative the construction contended for by complainants 
rather than support it. Reliance is placed on the words in the beginning 
of the paragraph, "It being my désire that ail my children shall share 
equally in my estate ;" but thèse words are followed by the words be- 
fore quoted, in which he points out what children he meant should 
share in the estate. 

[4] Nor do I think the payment to the complainant of money by the 
executor aids the complainant. 

For thèse reasons I am of opinion that the equities are with the de- 
fendants, and a decree dismissing the bill will be entered. 

Quite a lot of testimony was taken in support of the bill and the 
answers, and a number of objections were made at the taking of the 
same and insisted upon at the hearing, as well as a motion to exclude 
certain testimony on behalf of the défendants. I hâve not considered 
same, for the reason that in my judgment there are no such doubtful 
words in the will as to require testimony to aid in their construction. 
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BRONSON V. COOK. 

(District Court, N. D. Georgia. December 12, 191T.) 

L Cancellation of Instbuments ®=»13 — JtrEiSDicrioN — Adéquate Remedt 
AT Law. 

Plaintlff, asserting that défendant, through fraud, Indueed lier to 
exécute a note payable to him, to pay at that time a sum of money in 
cash and to glve défendant an agreement to purchase corporate stock, 
sought to enjoln suit on the note whlch It was alleged would be brought 
in New York, as well as suit on the agreement to buy the stock and to 
hâve the note and the agreement brought Into court and canceled, and 
to recover the amount of payments. Under Judiciary Act Sept. 24, 1789, 
c. 20, 1 Stat. 73, if a right asserted is one whlch a court of law can 
grant as plain, adéquate, and complète relief as the holder of the right 
is entitled to wlthout ald of court of equity, the person asserting such 
right must proceed in a court of law. Heli, that as, when action la 
brought on a note and contract to purchase stock, plaintlff can set up 
any fraud in défense of such actions, even though the action be one at 
law, equity is without jurisdiction to grant plaintlff relief. 
2. Equity <©=351(2) — In.tunction — Right to Maintain. 

5n such case, plaintlff Is not entitled to relief on the ground of multl- 
plicity of causes of action. 
8. JuBY ©=12(1)— Jury Triax — Right to. 

In such case, in view of the issues of fact as to fraud, the parties are 
entitled to trial by jury. 

In Equity. Suit by Mrs. Florence Cook Bronson against Edward 
Knox Cook. On application for an injunction. Application denied, 
and pétition dismissed. 

Edgar Watkins, of Atlanta, Ga., for plaintifï. 
King & Spalding, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. The case made hère is: That the 
plaintlff gave to the défendant, on the 29th day of January, 1917, a 
note for $21,000, paying, at the same time, $5,500 in cash, and gave 
him an agreement to purchase certain stock of the Knox Hat Com- 
pany. That afterwards, on the Ist day of March, she paid hiai $6,- 
000 on the $21,000 note. The plaintiff now claims that while she was 
sick in a hospital in New York, and in a serious condition physically, 
having undergone an opération, and in such mental condition, on ac- 
count of her sickness and trouble, that she was not really responsible 
for her acts, she was overreached and unduly influenced by the défend- 
ant, her brother, into paying him the money and giving the note and 
agreement to purchase the stock. 

The plaintiff and the défendant are brother and sister, and Edward 
M. Knox, the noted hatter, was their uncle, and the défendant Edward 
Knox Cook, was at one time made a legatee, and was to receive a 
share of Mr. Knox's estate at the death of the latter, but the will was 
subsequently changed, and the défendant Cook was eut out entirely in 
the changed will ; the plaintiff, Mrs. Florence Cook Bronson, remain- 
ing and continuing to be recognized by the will for a considérable 

(g^sFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered DIgests & Indexe» 
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distributive share of the estate, being, I believe, residuary legatee, at 
ail events, being considerably interested in the estate. 

[1] The contract alleged to hâve been niade between them on Janu- 
ary 29, 1917, was in settlement of a claim of the défendant, Edward 
Knox Cook, against the estate for, as well as I understand it, certain 
services he claimed to hâve rendered the estate, and probably for serv- 
ices he had rendered to Mr. Knox in the business and in the sale of 
the Knox Hat Company. There is considérable évidence by affidavit 
pro and con as to the fairness or unfairness of the agreement which 
resulted in the giving of the note, the payment of the money, and the 
agreement to purchase stock. It is not necessary, however, that the 
merits of the matter should be considered hère, because I am perfectly 
satisfied that this is not a case of which a court of equity should take 
cognizance. 

The effort hère is to enjoin a suit on this note, which it is said will 
be brought in New York, and also a suit on the agreement to' buy 
stock, and to hâve the note and the agreement to purchase stock 
brought into court and canceled and annulled, and that the plaintifï re- 
cover of the défendant the $5,500 which she paid him on the 29th of 
January, and the $6,000 subsequently paid on the note on March 1, 
1917. I think, if the défendant brings a suit on the note and the agree- 
ment to purchase stock, everything set up hère by Mrs. Bronson can 
be set up and pleaded as a défense to such suit in a court of law. 

Under the Judiciary Act of 1789, if a right asserted is one in which 
a court of law can grant as "plain, adéquate and complète relief as the 
holder of the right is entitled to, without the aid of a court of equity, 
the person asserting such right must proceed in a court of law." Buz- 
ard V. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451, and 
cases cited by Mr. Justice Gray, delivèring the opinion. When suit is 
brought on the note and the contract to purchase the stock, in question 
hère, certainly Mrs. Bronson can set up everything she has brought 
forward hère, in défense to those suits. See, also, Insurance Co. v. 
Bailey, 13 Wall. 616, 20 L. Ed. 501 ; and also, on this subject, see the 
very interesting case of Niagara Fire Ins. Co. v. Adams, 198 Fed. 822, 
117 C. C. A. 464, and especially the discussion by Circuit Judge Put- 
nam in delivèring the opinion of the Circuit Court of Appeals for the 
First Circuit; also see Cable v. United States Life Ins. Co., 191 U. S. 
288, and in the opinion by Mr. Justice Peckham, at page 309, 24 Sup. 
Ct. 74, 48 L. Ed. 188. 

[2] Neither do. I think there is danger of such a multiplicity of suits 
in connection with this matter as would justify the interférence of a 
court of equity. Nor does it seem to me there is any difficulty about 
the right of Mrs. Bronson to assert ail the matters she sets up hère 
by way of défense to an action at law in this court ; that is, in the Unit- 
ed States District Court. It is a plain suit on a promissory note for 
a definite amount of money, against which she can plead as perfectly 
as she could in equity, and prove, that the note was obtained from her 
by fraud, and was wholly without considération, and the other matters 
she sets up hère. So, also, with the suit on the contract to purchase 
stock. To that she would hâve as complète a défense, it seems, as she 
would to the suit on the promissory note. 
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The right of the court to go on with tins case on the equity side is 
•definitely and fully raised in the pleadings, and my détermination of 
the case is upon the ground that it does not présent a case of which a 
court of equity should take cognizance. I think the remedy at law is 
ample and complète. While the plaintiff makes a strong case hère, 
it is unnecessary to pass upon the merits of the matter. I simply dé- 
cide it, as stated above, upon the ground that a case is not made for 'a 
court of equity. 

[3] In addition to this, it seems to me to be conclusively a matter 
where the défendant, as well as the plaintiff, would be entitled to the 
benefit of a jury trial, and that they will obtain in a suit at law. The 
prayer for an injunction is denied, and the restraining order hereto- 
fore granted is vacated and set aside. 

For the reason stated, that it is not a case in which a court of 
equity should take jurisdiction, a decree may be taken dismissing the 
pétition. 



GRASSELLI CHEMICAL CO. v. ^TNA EXPLOSIVES CO., Inc. 

(District Court, M. D. Pennsylvanla. May Term, 1917.) 

No. 247. 

1. iNJtTNCTioN <S=»118(4) — Suit fob Injukction— Pleading. 

A pétition by receivers of a corporation for an injunction to restraln 
the payée of a note of the corporation, to which petitioners allège they 
hâve a complète set-ofC, and his agent, from transferrlug certain bonds 
held by them as collatéral, held sufficiently spécifie as to the ownership 
of the note, the agency of the second défendant, and the alleged set-ofC. 

2. Equity <S=352 — Pleadikq — Aijjigations bt Way of Récital. 

An allégation of an essential fact in a bill in equity by way of récital, 
but in such form that the existence of the fact appears by necessary im- 
pllc"atlon, is good as agaiust a motion to dismlss. 

In Equity. Suit by the Grasselli Chemical Company against the 
JEtna Explosives Company, Incorporated. On motion to dismiss péti- 
tion of George C. Hait and others, ancillary receivers of the JEtna Ex- 
plosives Company, Incorporated, for injunction against Ferdinand L. 
Belin and the First National Bank of Scranton. Motion denied. 

Winthrop & Stimson, of New York City, and J. Fred Schaffer, of 
Sunbury, Pa., for receivers. 

John P. Kelly and Welles, Stocker & Torrey, ail of Scranton, Pa., 
for respondents. 

WITMER, District Judge. [1] On the pétition of George C. Holt, 
Benjamin B. Odell, and Charles A. Snyder, ancillary receivers of the 
JEtna Explosives Company, Incorporated, a rule was granted on Ferdi- 
nand L. Belin and the First National Bank of Scranton, Pa., to show 
cause why an inj unction should not issue restraining them from selling 
or otherwise disposing of $150,000 of bonds of the .«Etna Explosives 
Company, Incorporated, held as collatéral upon a note for $100,000 

^=}F»t other casea see eame toplc & KEY-NUMBER in ail Key-Numbered Digeets S. Indexes 
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wherein the ^tna Company is the maker and Ferdinand L,. Belin the 
payée. The rule was returnable December lOth; meantime a tempo- 
rary injunction was allowed, which is now in force. The bank, having 
answered, made also a motion to dismiss the pétition on the ground of 
insufficiency. Under well-settled rules of pleading, the effect of the 
motion to dismiss is an admission of the truth of ail facts well pleaded 
in the pétition. 

It is the contention of the petitioners that Belin or the bank, as agent 
for him, has possession of the collatéral, which is liable to be transfer- 
red to the loss of the company, which has a siibstantial and complète 
set-off to the note for which the collatéral was pledged. This, respond- 
ent contends, does not sufficiently appear f rom the pétition. The péti- 
tion sets f orth that : 

"Your petitioners are Infonned and believe, and therefore allège, that tlie 
said Belin or liis agents, ainong them the First National Bank of Seranton, 
Pa., stlll hold said note and said collatéral. Said Belin has filed his claim ou 
said note under order of the court made in this proceeding requiring clalins 
agalnst .î-jtna Explosives Company, Incorporated, to be so filed." 

It was contended by counsel in supporting their motion that this al- 
légation is not sufficiently spécifie ; that it does not disclose in what spé- 
cial capacity as agent the bank held the note for Belin. How this can 
be important at this time does not make much of an impression, in the 
face of the averment that "Belin or his agents," specifying the bank 
as one of them, "still hold said note and said collatéral." The charge 
hère that Belin yet owns and holds the note and its collatéral is clear, 
distinct, and unequivocal. This is followed and further on supported 
by the allégation that the "said Belin has filed his claim" therefor. No 
other reasonable inference can be drawn, from the language employed, 
than that the pétition charges Belin with being the owner and in posses- 
sion of the note, even if that did not appear clearly and unequivocally 
alleged. 

[2] The petitioners are entitled to the benefit of ail inference to be 
drawn from the language employed by them in stating their case. 
Though it might be said that the latter part of the allégation quoted is 
mère récital, nevertheless the petitioners are entitled to the benefit 
thereof . As was said in Investor Pub. Co. v. Dobinson (C. C.) 72 Fed. 
603: 

"An allégation of an essential fact in a Mil in equity, by way of récital, but 
In such form that the existence of the fact appears by necessary implication, 
is good as against a gênerai demurrer." 

Being satisfied that it may be clearly and fairly gathered from para- 
graph 1 of the pétition that Belin is as yet the owner of the note and 
the collatéral the court is not disposed to dismiss the pétition because 
it does not disclose the bank's spécial agency for him. 

Objection is also made that there is a paucity of facts set forth in the 
second paragraph of the pétition claiming a legitimate and substantial 
set-off against Belin's note. This court may at least take judicial no- 
tice of its own records, which discloses the magnitude of the receiver- 
ship, its many plants, and exceptionally large opération. The assets 
mount into the millions. Having this also in mind the petitioners aver: 
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"In the investigation wliicii your petitioners hâve made of the affairs of the 
/Ktna Explosives Company, Incoiporated, yo\u' petitioners bave lately ascer- 
taiued tliat tlie said Ferdinand L. Belin is, in tlie opinion of your petitioners, 
indebted to tlie Jîtna Explosives Company, Ineorporuted, to an amount 
greater tlian ttie sum of one liundred tliousand (-$100,000.00) dollars, the face 
value of the said note held by the said Ferdinand L. Belin, and that the cause 
of action on said Indebtedness Is a cause of action in equlty. Aceordingly 
your petitioners are about to asl^ leave of this court to institute suit lu equlty 
against said Belin in this court for the collection of the said Indebtedness due 
to said /Etna Explosives Company, Incorporated, froin said Belin." 

Using due diligence, as the magnitude of the business and assets of 
the ^tna Corporation demand, the receivers hâve lately ascertained as 
they allège — i. e., lately learned with certainty — that the said Belin, in 
their opinion, is indebted to the company in excess of $100,000, the 
principal sum of the note held by him. They then aver that the cause 
of action for the collection of the money is in equity. It is true that 
they do not hère attempt to set fortli the spécifie facts required in a 
bill in equity to warrant a recovery, but such is not hère required. 
They are not attempting in this proceeding to set off this indebtedness 
against Belin's note. AU that they arc attempting hère is to make such 
a showing as to justify the court's inquiry regarding the company's 
alleged set-off to Belin's note, though it riscs out of equity. It is not 
doubted that if Belin held this note, without collatéral, and he should 
press for judgment thereof by some appropriate action, the receivers 
of the ^tna Company in such action could set up their équitable coun- 
terclaim alleged against Belin to defeat his recovery. North Chicago 
Rolling Mill Ce. V. St. Louis Ore & Steel Co., 152 U. S. 596, 615, 14 
Sup. Ct. 710, 38 L. Ed. 565. And if this be admitted it follows that 
reversing the parties will not defeat the same resuit in effect. The cru- 
cial point in the case is whether Belin is still the owner of the note? 
If he is, he should not be permitted to sell the collatéral and waste the 
funds of the receivership, when at the same time it is charged that he 
is indebted to the receivers' company far in excess of the amount due 
him on the note. Of course, if it should appear upon hearing on the 
pétition and answer that the note passed out of his possession for value 
before maturity, other questions would arise, v^'hich require no atten- 
tion hère. After careful considération the court bas reached the con- 
clusion that this case should corne up on pétition and answer. 

The motion to dismiss is theref ore denied. 
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PEEELESS LI6HT 00. v. LEVITON et aL 
(District Court, S. D. New York. December 23, 1916.) 

COSTS <®=173(2) PBACTICE— DOCKET FeH— RiGHT TO. 

TJnder Rev. St. § 824 (Comp. St. 1916, § 1378), allowing on final hearing 
In equity and admiralty a docket fee of $20, complalnant, upon taking a 
decree pro confesse, is entitled to a docket fee ; such decree being a final 
one. 

In Equity. Suit by the Peerless Light Company against Evser Levi- 
ton and Isidor Leviton, copaftners trading as the Leviton Gaslight 
Company. There was a decree for complainant pro confesso, and it 
moves for a docket fee. Fee allowed. 

Hugo Mock, of New York City, for complainant. 
Morris Berger, of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. The question arises 
whether the complainant is entitled to a docket fee upon a decree 
taken pro confesso. Section 824 of the Revised Statutes (Cqmp. St. 
1916, § 1378) allows, "on a final hearing in equity and admiralty, a 
docket fee of twenty ($20) dollars. * * * " In The Dwinsk (D. 
C.) 227 Fed. 958, I held that a docket fee could not be allowed in ad- 
miralty on the granting of a decree by consent of the parties. 

That a docket fee is taxable where a decree is granted pro confesso 
is laid down in several cases, so that it can, I think, be regarded as the 
rule in this circuit. Judge Wallace decided that a docket fee could 
be taxed under precisely thèse conditions in the case of Andrews v. 
Cole (C. C.) 20 Fed. 410. Mr. Justice Blatchford, in the case of 
Wooster v. Handy (C. C.) 23 Fed. 49, said, at page 56: 

i< * « • ijiQ constitute 'a final hearing in equity or admiralty,' wlthin the 
meaning of section 824, there must be a hearing of the cause oij Its merits^ 
that is, a submission of it to the court in such shape as the parties chopse 
to give it, with a view to a détermination whether ttie plalntiff or libelaiit tiàs 
made eut the case stated by him in his bill or llbel as the ground for the pei"- 
manent relief which his pleading sëeks, on such proofs as. the parties place 
before the court, be the case, oue-of pro confesso, or 1^11 or libel and answer, 
or pleadings alone, or pleadings and proofs," 

It might hâve been held. that a "final hearing" meant such a situation 
as would entitle a litigant to a trial fee under the New York state 
practice ; but such has not been the interprétation given to the fédéral 
statute, and the docket fee will ordinarily be allowed upon any déter- 
mination of a suit which has not been discontinued, dismissed on com- 
plainant's own motion, or dismissed for lack of prosecution, or other- 
wise determined by consent. Ryan v. Gould (C. C.) 32 Fed. 754; 
Wigton V. Brainerd (C. C.) 28 Fed. 29. 

In the case of a decree entered upon an order that the bill be taken 
pro confesso, Judge Wallace said in Andrews v. Cole, supra: 

"The matter of the bill is still to be decreed by the court, and then only 
when it is proper to be decreed. The blU is to be examined to see if the facts 
alle,ged entitle the complainant to relief. According to the earlier practice of 

^s^Fof other cases see same toplo & KEY-NUMBBR in ajl Key-Numbered Digests & Indexes 
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the English chancery, a bill would not be taken pro confesso without putting 
the complainant to prove its material allégations. Johnson v. Desmineere, 1 
Vern. 223. The la ter practice Is to set down the bill for hearing, upon an or- 
der previously obtained that the bill be taken pro confesso, whereupon the 
record is produced, and the court hears the pleadings and pronounces the de- 
cree. The complainant is not pennitted to take at his discrétion such a de- 
cree as he may be willlng to abide by. Geary v. Sheridan, 8 Ves. 192. This 
Is the practice which obtains under the e<iuity rules of this court. The con- 
sidération of the bill is a heariiig, and is final when it results in the final dis- 
position of the cause." 

For the foregoing reasons, a docket fee should be allowed. 



In re FALSONB. 
(District Court, S. D. Florida. October 29, 1917.) 

1. Mo-RTGAGEs <S=559{9) — FosECLOsuBE — Deficiency Judgment. 

Under Florida Rules of Practice, rule 89, which has the force of a stat- 
ute, the courts of that state bave power to enter deficiency decrees upon. 
the foreclosure of mortgages and those decrees are personal judgments 
upon which exécution may issue. 

2. Judgment <S=828(3) — Deceee of State Court — Attack by Trustée. 

Where, on proceedlngs comnienced after bankruptey and to which the 
trustée was made the party, mortgages on the property of the bankrupt 
were foreclosed by the state court and deficiency decrees rendered, the 
trustée cannot attack the deficiency decrees on the ground that the prop- 
erty, which was bought in by the mortgagee, was sold for a mère nominal 
considération; a judgment of a court of compétent jurisdlctlon being 
subject to attack by a trustée in bankruptey only for fraud or collu- 
sion, and the trustée, while charging inadequacy of considération, mak- 
ing no charge of fraud or collusion. 

In Bankruptey. In the matter of the bankruptey of J. A. Falsone. 
Pétition by trustée to hâve the vahie of property sold and bought in 
by the Evansville Brewing Association, a mortgage creditor, applied to 
the amounts fixed in deficiency decrees. Proceeding to review the or- 
der of the référée granting the trustee's pétition. Order reversed. 

McKay, Withers & Phipps, of Tampa, Fia., for Evansville Brewing 
Ass'n. 

George P. Raney, of Tampa, Fia., for trustée in bankruptey. 

CALL, District Judge. The Evansville Brewing Association is a 
creditor of the bankrupt, having held a mortgage to itself and two 
other mortgages acquired f rom others covering real estate of said bank- 
rupt. Thèse mortgages were foreclosed, and the property covered by 
them purchased by it, without compétition, at the foreclosure sales, for 
some $2,000, which the trustée claims is merely nominal. After the 
master reported the sales to the state court, such sales were confirmed, 
and deficiency decrees amounting to over $38,000 entered against the 
bankrupt, after crediting the amounts bid on the decrees. The trustée 
seeks by his pétition to the référée to bave the value of the property 
sold under foreclosure proceedings and bought by the creditor at such 

<S=;3Foi other cases see same topic & KEY-NUMBEIU in ail Key-Numbered Digests & Indexes 
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sale applied to the amounts decreed in thèse deficiency decrees, and a 
réduction pro tanto of such amounts. The référée, by his order of 
October 12, 1917, required the values of such property to be ascertain- 
ed and so applied. It is this order which is brought before me for 
review. 

The foreclosure proceedings were commenced after bankruptcy, and 
the trustée was duly made a party to such proceeding in the state court. 
The attorneys for the creditor daim that the order of the référée is 
erroneous, because the proof of claim submitted to the référée for 
allowance is a judgment of a court of compétent jurisdiction and en- 
titled to full faith and crédit in the bankruptcy court, and therefore the 
référée erred in ordering the value of the property to be ascertained 
and amount of such value applied to the réduction of the deficiency de- 
cree. 

[1] The state court, under rule 89 of Rules of Practice, prescribed 
by the Suprême Court of Florida, which rules bave the force and eflfect 
of a statute, hâve the power to enter deficiency decrees upon the fore- 
closure of mortgages, and thèse decrees are personal judgments for 
the payment of money upon which exécution may issue. Scott v. Russ, 
21 Fia. 260. 

[2] Mr. Collier, in his work on Bankruptcy, at page 861 (lOth Edi- 
tion), says that it seems that the law in the United States is that a judg- 
ment of a court of compétent jurisdiction, regular in ail respects, can 
be attacked by a trustée or creditor only for fraud or collusion. The 
cases of Winter's Appeal, 174 Fed. 556, 98 C. C. A. 338, and In re Dix 
(D. C.) 176 Fed. 582, were statutory foreclosures in which no deficiency 
decrees had been entered, and consequently no personal judgments 
against the bankrupt entered. The case of Hassall v. Wilcox, 130 U. 
S. 493, 9 Sup. et. 590, 32 L. Ed. 1001, is so différent in its facts as to 
make the principle there decided inapplicable to the présent case. 

In the instant case the trustée was a party défendant, and no attack 
is made upon the regularity of the proceedings ; but the considération 
for which the mortgaged property was bid in by the creditor is claimed 
to hâve been grossly inadéquate. No charge of fraud or collusion is 
made. Has the court of bankruptcy any pôwer to go behind the face 
of the judgment, and reduce it by the true value of the mortgaged 
property obtained by the creditor at the public sale under the fore- 
closure proceedings? If the judgment is binding upon the parties and 
the creditors, and full faith and crédit be accorded it, then the bank- 
ruptcy court is without this power. ' 

For thèse reasons I am of opinion that the référée erred in his order 
providing for the ascertainment of the value of the mortgaged property 
and a réduction pro tanto of the creditors' claim. 

The pétition to revise will be granted. 
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MOOlîE V. AMKRICAN FIDELITY 00. OF MOXTPKLIER, VT. 

(District Court, W. D. Pennsylvania. October 4, 1917.) 

No. 2. 

Appeat, and Error <ê=3442 — Stay of Proceedings — Right to Grant. 

The replevin act of l'ennsylviuiia of 1901 (P. L. 88) allows plaintiff, on 
entry of orlsiiial judgmeiit lu hig favor, to sue out a writ in the nature 
of a "rctorno lialieudo, or a writ of fierl faclas for tlie value of the goods 
ami damages, or to uiaintaln an action on the replevin bond glven. Plain- 
tiff, in a rerilevni in the fédéral District Court for Pennsylvania, re- 
covered a judgment against défendant, who sued out a writ of error to 
the Circuit Court of Appeals, which dld not operate as a supersedeas; 
the writ being taken after the expiration of GO days from the judgment, 
and no bail being given. Thereafter plaintiff began suit against the 
surety on the replevin bond. Ih'Jd that, as the service of a writ of 
error or perfection of an appeal within (iO days is a condition to a super- 
sedeas, and it is not within the power even of the ai)pellate court to 
grant a stay of process if this has not bcen donc, action on the replevin 
bond canuot be stayed until détermination of the writ of error. 

At Law. Action by James H. Moore, trtistee in bankruptcy for 
Oswalt C. Gates, against the American Fidelity Company of Mont- 
pelier, Vt. Sur rule for stay of proceedings. Rule discharged. 

E. O. Kooser, of Somerset, Pa., for plaintiff. 

R. H. Hawkins, of Pittsburgh, Pa., for défendant. 

THOMSON, District Judge. James H. Moore, trustée in bankrupt- 
cy for Oswalt C. Gates, brought an action of replevin against George 
H. Gates for certain horses and harness. The défendant, with the 
American Fidelity Company as surety, gave a counter bond for the 
rétention of most of the property claimed. In that action the plaintiff 
obtained a verdict for $5,000, on which judgment was entered on Peb- 
ruary 19, 1917. Afterwards, on July 24, 1917, the plaintiff brought 
suit against above-named surety company on its bond, in which action 
the défendant, by afifidavit of défense filed, admitted llabihty and ten- 
dered judgment for $5,350, with certain costs, denying liability for the 
balance of plaintiff 's claim. The plaintiff thereupon took judgment 
for the amount admitted, taking a rule for judgment for the balance for 
want of insufScient affidavit of défense. On August 18, 1917, George 
H. Gates was granted a writ of error to the Circuit Court of Appeals 
from the judgment in the replevin suit, which did not operate as a 
supersedeas ; the writ being taken after the expiration of 60 days 
from the date of judgment, and no bail for that purpose being given. 
On September lOth the surety company presented its pétition, setting 
forth the taking of the appeal by Gates and praying for a stay of pro- 
ceedings until the final disposition of said appeal. This application is 
opposed by the plaintiff. 

Under thèse facts, should the prayer of the pétition be granted? 
The answer to this question would seem to dépend on the status of the 
replevin judgment upon the taking of the appeal. It was held in L,ine 

ig=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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V. State, 131 Ind. 468, 30 N. E. 703, that an appeal, where a super- 
sedeas is obtained, stays proceedings on the judgment from which the 
appeal is prosecuted, but it does not preclude parties from suing on the 
judgment or prosecuting collatéral or independent proceedings. In 
Nill V. Comparet, 16 Ind. 107, 79 Am. Dec. 411, it was said: 

"The only efifect of an appeal to a court of error, when perfected, is to stay 
exécution upon the judgment from which it Is taken. lu ail other respects, 
* * * until annuUed or reversed, it stands binding upon the parties as to 
every question directly decided." 

In Wood Mowing & Reaping Machine Co'. v. Berry Harvester Co., 
4 Pa. Dist. R. 141, suit was brought on a judgment recovered in New 
York. The affidavit of défense alleged an appeal from that judgment, 
the appeal operating as a supersedeas. On motion for judgment for 
want of sufficient affidavit of défense, it was held that the pendency 
of the appeal was no défense, the supersedeas going merely to the exé- 
cution, not to the judgment. Judgment for plaintifï, with leave to 
produce proof of supersedeas in New York, which would stay exécu- 
tion in Pennsylvania. 

In this case there is no supersedeas. The plaintifï has, therefore, 
an absolute right to proceed for the collection of his judgment as if 
the appeal had not been taken. This right cannot be interf ered with. 
It was said by the Suprême Court in Kitchin v. Randolph, 93 U. S. 
86, 23L. Ed. 810; 

"We are * * * of opinion that, under the law as it now stands, the 
service of a writ of error, or the perfection of au appeal within 60 days, 
Sundays exclusive, after the reudering of the judgment or the passing of the 
decree complained of, is an indispensable prerequislte to a supersedeas, and 
that it is not within the pov.er of a justice or judge of the appellate court 
to grant a stay of process on the judgment or decree, if this has not beeo 
done." 

Having thus an absolute right to proceed upon his judgment for its 
enforcement, on what principle can it be said that he is deprived of the 
right to' proceed against the surety, who became responsible for the 
payment of the judgment? Under the replevin act of Pennsylvania 
of 1901, on the entry of the original judgment the plaintifï had three 
remédies : First, a writ in the nature of a retorno habendo for the 
goods; second, a writ of fieri facias for the value of the goods and 
damages; third, an action, in the first instance, on the bond given. 
It would seem that thèse remédies could be superseded in one way 
only; that is, by appeal, with bond, and within the 60 days prescribed 
by the statute. 

Under the facts of the case, to grant the prayer of the pétition would 
appear to be depriving the plaintifï of a right given him by the statute. 
The rule to stay proceedmgs is therefore discharged. 
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Ex parte LYMAN. 

(District Court, N. D. Georgla. Kovember 19, 1917.) 

Oeiminal X>aw iS=3l210(2)— Sentence to Impeisonment— Commencement or 
Tebm. 

Petitioner was convicted of a eriminal offense and sentenced to impris- 
onmeiit at San Quenllu by a fédéral court in California. Peudlng error 
proceediugs he gave a supersedeas bond and fled to lîurope. Ile returned, 
and was again arrosted and convicted of a separate offense in a fédéral 
court in New York, and sentenced to a term of imprisonment at Atlanta. 
During such terni the judgment in California was aftirmed, and he was 
agaln sentenced for the original term, to be conflned at Atlanta. Held, 
tliat sucli term did not begin to run from the term of his second arrest, 
nor frora the tlme of imprisonment under the New York sentence, but at 
the earliest from the time of his reseiitence, or from the time the warrant 
of commitment thereunder was received by the warden at Atlanta. 

Pétition by John Grant Lyman against Fred G. Zerbst, Warden of 
the United States Penitentiary at Atlanta, for a writ of habeas corpus. 
Writ denied. 

See, also, 241 Fed. 945, 154 C. C. A. 581. 

Arthur G. Powell and W. CarroU Latimer, both of Atlanta, Ga., for 
petitioner. 

John W. Henley, Asst. U. S. Atty., of Atlanta, Ga., for respondent. 

NEWMAN, District Judge. The petitioner, John Grant Lyman, 
says in the paper he has presented to the court that he is unlawfuUy 
detained in the United States penitentiary at Atlanta, Ga., and is being 
unlawfully restrained of his liberty by one Fred G. Zerbst, who is 
warden of said penitentiary. The petitioner, Lyman, prays for the 
issuance of an order as follows: 

"Your petitioner prays for an order to show cause why a writ of habeas 
corpus should not issue to Fred G. Zerbst, orderlng him to bring the body of 
your petitioner before this honorable court, that your petitioner may be dis- 
charged from said unlawful restraint and détention aforesaid." 

On this pétition an order was made in conformity with the prayer, 
directing that Fred G. Zerbst, warden, be served with a copy of the 
pétition and this order, and that he show cause on the 12th day of 
November, 1917, at 10 o'clock a. m., why the prayer of the pétition 
should not be granted and the order issued as prayed. 

Fred G. Zerbst was duly served, and appeared and made answer to 
the pétition. When the matter came before the court, the petitioner's 
wif e stated to the court that she was unable, and the petitioner himself 
was unable, to employ counsel to represent him, whereupon the court 
appointed Arthur G. Powell, Esq., and W. Carroll Latimer, Esq., to 
represent the petitioner. They hâve donc so, and the question is now 
before the court as to whether the writ of habeas corpus should issue. 

An amendment was filed by the counsel representing Lyman, and I 
am considering this question on the original pétition and the amend- 
ment alone, to ascertain, first, whether there is anything stated therein 

^^SjFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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which would entitle the petitioner to relief imder the writ, if it were 
issued; and I am perfectly satisfied that the pétition does not show 
such facts as would justify the court, in any view of it, in granting 
the petitioner relief under a writ of habeas corpus, if the same were 
allowed, 

It appears that the petitioner was convicted in the United States Dis- 
trict Court for the Southern District of California of the crime of 
using the mails in the exécution of a scheme to defraud, in violation of 
section 215 of the United States Pénal Code (Act March 4, 1909, c. 
321, 35 Stat. 1130 [Comp. St. 1916, § 10385]), and that he was sen- 
tenced, on January 9, 1914, to the state penitentiary at San Quentin, 
Cal., for a term of 1 year and 3 months. The case was taken, by writ 
of error, to the Circuit Court of Appeals for the Ninth Circuit, and 

was affirmed by that court on May 14, 1917. 241 Fed. 945, C. C. 

A. . 

From the pétition it appears that when the petitioner hère took liis 
case to the Circuit Court of Appeals, as stated, he gave bond in the 
sum of $20,000, conditioned for his appearance if the judgment of the 
District Court for the Southern District of California should be affirm- 
ed ; that immediately upon his release on bail he fled to Europe, and 
that thereafter, in February, 1916, he was arrested in St. Petersburg, 
Fia., taken before a United States commissioner, and thereupon re- 
moved to the Southern District of New York ; that he was thereafter 
convicted in the District Court for the said Southern District of New 
York of using the mails to effect a scheme to defraud, and on the 9th 
day of June, 1916, he was sentenced to a term of 18 months in the 
United States penitentiary at Atlanta, Ga., and delivered to the warden 
to begin the service of said sentence, which said sentence would ex- 
pire October 22, 1917. 

On receipt of the mandate of the affirmance of the judgment of the 
District Court for the Southern District of California, said mandate 
was duly entered on the records of that court, and on July 2, 1917, 
that court sentenced Lyman to 1 year and 3 months in the United 
States penitentiary at Atlanta, Ga. ; the désignation of the Atlanta 
penitentiary being made in pursuance of a letter from the Attorney 
General of the United States designating the United States penitentiary 
located at Atlanta, Ga., as the place of confinement of John Grant 
Lyman in lieu of San Quentin, Cal. 

Petitioner's claim bas been ably presented by his counsel, and the 
contention is that his original sentence in California, as I understand 
it, began to run when he was arrested by the officers of the United 
States in Florida, and, if not then, at the time of his arrivai at the 
United States penitentiary in pursuance of the New York sentence; 
that is, the contention is that, notwithstanding the fact that he had 
taken the California case, by writ of error, to the Circuit Court of Ap- 
peals for the Ninth Circuit, and his sentence had been superseded by 
his giving bond in the sum required by the court, and that no order had 
been made by either the Circuit Court of Appeals for the Ninth Circuit 
or the District Court for the Southern District of California, the sen- 
tence began to run from the time he was arrested for another offense by 
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the United States, or at least, as petitioner allèges, from the time he 
was received at the penitentiary imder his New York sentence. 

I am wholly unable to see how this contention can be sustained. It 
is alleged in the pétition that the appeal of Lyman to the Circuit Court 
of Appeals in California was stricken from the docket, and that his 
bondsmen secured a warrant for his arrest as a fugitive from justice. 
Lyman claims that when he was taken to New York from Florida he 
protested against such action, and asked to be taken to California to 
serve his sentence at San Quentin, and that upon being brought before 
the United States commissioner at Tampa, Fia., he formally surren- 
dered himself and asked to be removed to California, and asked to be 
allowed to serve his sentence there ; that he also telegraphed the court 
in California, asking that his stay of exécution be canceled, his appeal 
withdrawn, and that he be permitted to serve his sentence ; that he 
wrote to Judge Wellborn, judge of the Southern District of California, 
twice, once from Lucerne, Switzerland, stating that he would return 
when wanted, and again from Boston, Mass., on his return to this coun- 
try; that he was hiding from his bondsmen, who were blackmailing 
him, and constantly calling for money, and threatening to give him up 
if he did not pay ; that he paid one of his bondsmen $2,500, two weeks 
before his arrest, to avoid such contingency. 

There is nothing shown from the California court, except the com- 
mitment first to San Quentin, and then, after the détermination of the 
case by the Circuit Court of Appeals, his sentence to the penitentiary 
at Atlanta. No record is presented showing the striking of the case 
from the docket, or any record showing the bond, although t!-is latter 
is assumed hère to be true. If the case was stricken from the docket 
in California, it was for some reason not developed hère, and must be 
presumed to hâve been for a satisfactory reason, for the court subse- 
quently decided the case and returned its mandate to the District Court. 

I do not think there is anything in any of thèse matters which are 
contended for hère which would justify this court in saying more than 
that the sentence may bave commenced to run concurrently with the 
New York sentence, either at the time it was last imposed, July 2, 1917, 
and to the penitentiary at Atlanta, or upon his being received in the 
penitentiary at Atlanta under the California sentence, which appears 
to hâve been on July 9, 1917; and, considering either of thèse dates to 
be the time when his sentence from the California court commenced to 
run, it does not expire for nearly a year yet, so that there is no illégal 
confinement of Lyman by the warden in the penitentiary at Atlanta. 

On the ground, therefore, that no relief could be granted him on the 
facts stated, even if the writ of habeas corpus should issue, the issu- 
ance of the writ will be denied. 
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In re EAST STROUDSBUBG GLASS CO. 

(District Court, M. D. Pennsylvania. December 22, 1917.) 

No. 352& 

1. Chattel Mobtoages <S=3li6 — Construction — Fixtuees. 

A bankrupt coi-poration, wliieh was engaged lu the business of manu- 
facturiiag glass bottles, mortgaged ail its buildings, machlnery, plant, 
tools, equipment, and franchises neeessary for the opération of its busi- 
ness. The plant, aside from buildings, consisted of a tank where the 
material for the making of glass was melted. The tank was located in 
the center of the main building and had a number of openings through 
wliich the glass material is removed by the worknien and molded into 
bottles, some of the work being done by hand and some by macliinery. 
The machines for molding bottles were attaehed to the furnace, as were 
the molds used in connection with such machines. Held, that the hand 
molds, as well as the machine molds, passed under the mortgage, whetlier 
such molds were fast or loose, being a part of the freehold neeessary to 
the carrying on of the manufacturing opérations. 

2. ClIATTEL MOBTGAGES <S==>124 — CONSTRUCTION AFTER-ACQUIKËD PrOPEBTT. 

In such case, machines and molds added since the plant was mortgaged 
became an intégral part of the factory or plant, and passed equally 
under the mortgage with the portion originally aliened. 

In Bankruptcy. In the matter of the East Stroudsburg Glass Com- 
pany. The trustée petitioned the court to restrain the sale of certain 
of the bankrupt's property by the Security Trust Company, as trustée 
for bondholders secured by a mortgage, on the ground that it was not 
bound by the lien of the mortgage. The court permitted a sale of ail 
the property, directing that the proceeds should be kept separate. On 
rule to show cause why restraining order should not be made perma- 
nent. Rule dismissed, and proceeds awarded to the lien créditer. 

Eilenberger & Huffman, of Stroudsburg, Pa., for trustée for bond- 
holders. 

A. Mitchell Palmer and C. R. Bensinger, both of Stroudsburg, Pa., 
for trustée. 

WITMER, District Judge. [1] The Security Trust Company, of 
Stroudsburg, Pa., as trustée for the bondholders of a certain' mort- 
gage aggregating $50,000, upon their judgment, through scire facias 
sur mortgage, obtained from the court of common pleas of Monroe 
county a writ of levari facias, upon which the sherifï levied and ad- 
vertised for sale, in the language of the conditions of the mortgage : 

"AU buildings, machiuery, plant, tools, eiiuipment, and franchises which 
are neeessary, useful, or convenient for use, maintenance, or opération of 
its business, and also ail renewals, replacements, additions, betterments, ini- 
provements, enlargements, and extensions tliereof and thereto, now or here- 
after belongliig to said company," including the following; 380 hand molds, 
assorted sines and kinds; 202 machine molds, assortod si.'.es and kinds ; 129 
set bottle finishiug tools ; 2 O'Niel narrow-mouthed blowing machines. 

The trustée for the bankrupt's creditors petitioned the court to re- 
strain the sale of this property on the ground that the same was not 

ig^^^For other cases see same topic & KEY-NUMBEB in ail Key-Numbeied Uigtsts & Indexes 
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bound by the lien of the mortgage, and that it formed part of the 
gênerai unpledged assets of the estate. The court, after hearing, be- 
ing satisfied that it woiild be to the best interest of the party ultimately 
succeeding in establishing title to the property in dispute that the 
same should be sold by the sheriff, when the plant or real estate of 
the bankrupt company was offered for sale, ordered and directed that 
the restraining order be released, and permitted the sherifï to sell such 
property, at the time stated, offering each parcel or item of property 
by itself, and then and there retain separately and apart the proceeds 
or moneys realized for each item until and for the f urther order of the 
court. 

The question remaining to be disposed of, in determining the owner- 
ship of the proceeds derived from such sale, bas to do with the title 
to the property in dispute, whether belonging to the exécution plaintiffs, 
bound by the lien of their mortgage, or whether free from such, having 
passed to the trustée for the bankrupt's unsecured creditors. Answer 
to thèse questions dépends much, if not altogether, upon the use of 
thèse articles in connection with the bankrupt's business, that of man- 
ufacturing glass bottles. 

The machines, molds, and tools were f ound in the bankrupt's plant, 
where they were in use for some years. It may be that some of the 
molds were old and beyond usefulness, as is ordinarily to be supposed; 
but the testimony is not clear upon this point, and, failing to distin- 
guish, the inference remains that ail were useful in connection with 
the business. The plant, in the main, aside from the buildings, con- 
sists of a f urnace or tank, where the material that goes into the making 
of glass is heated and transformed into a molten semiliquid mass. The 
tank is located in the center of the main building and has a number of 
openings in it, known as "rings." Through thèse rings the glass ma- 
terial in its heated condition is removed from the furnace by the work- 
men or blowers, and molded or shaped into glass bottles. This may be 
done by hand or machinery. Formerly ail glass blowing and shaping 
was by hand, which has now by modem improvement and invention 
given way to machinery. It is admitted that the latter method, that by 
machinery, is the more successful, being both économie and produc- 
tive of uniformity in the required product. 

In the bankrupt's plant, bottles were made by hand and by machine. 
The finishing tools in dispute are the instruments used by the hand 
blowers and the machines when the opération is by machinery. The 
molds in each case are the necessary and essential part to give the prod- 
uct its required shape. The machines were placed in position for op- 
ération by cutting sections of the foot bench along the furnace, on 
which the hand operators worked. They were placed in thèse sections 
close to and against the furnace and attached to the air system when 
in opération. The molds used in connection with the machines were 
also attached to it; however, it matters little, if any, whether any of 
thèse machines, tools, and molds were in any manner actually and 
physically attached to or affixed to any portion of the real estate. 
They were apparently so absolutely essential as instruments to the suc- 
cessful opération of the bankrupt's plant that they must be regarded as 
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part of it. Without thèse instruments, or others of like kind, the busi- 
ness for which the plant vvas erected could not hâve been carried on, 
and 80 the case is brought within the rule laid down by Judge Gibson, 
in Voorhis v. Freeman, 2 Watts & S. (Pa.) 116, 2>7 Am. Dec. 490, 
where he said : 

"Whether fsist or loose, thereof, ail of the maehinery of a manufactory, 
which Is ueeessary to constitute it, and without which it would not be a 
manufactory at ail, must pass for a part of the freehold." 

That this rule bas been uniformly followed in similar cases since 
then will appear from the following, which niay be consulted, if fur- 
ther authorities are of importance : Pyle v. Pennock, 2 Watts & S. 
(Pa.) 390. Z7 Am. Dec. 517; Edge v. Kille, 84 Pa. 333; Morris' 
Appeal, 88 Pa. 383 ; Sampson v. Graham, 96 Pa. 405. 

[2] Nor does it matter that the machines and some of the molds 
were added since the plant was mortgaged. As they were introduced, 
they became an intégral part of the factory or plant, and so became 
equally bound under the mortgage with the portion originally aliened. 
Roberts v. Bank, 19 Pa. 71 ; Muehling v. Muehling, 181 Pa. 483, Zl 
Atl. 527, 59 Am. St. Rep. 674. 

The rule to show cause is dismissed, and the proceeds of the sale 
of the items herein mentioned are awarded to the lien créditer. 



Kx parte GERLACH. 

(District Court, S. D. New Yorli. December 10, 1917.) 

1. Abmy and Navy tS=344(2) — Articij:s of War — Scopb — "Pebson Accompany- 

ING TUE ArMIES OF TIIE UnITED StAÏKS" "SeBVING WlXn THE Akmies op 

THE Unitkd States" — "In the Field." 

Petitioner went to Kurope as mate on a vessel apparently in use as 
a militiiry transport. He was there discharged and sent baeli on an 
arniy transport. He volunteered to stand watch, and for several days 
(lid so, but finally refused to continue. ITor such disobedience to a mili- 
tary order of an army ofticer, he was tried by court-martial and sentenced 
to imprisonment. The second Article of War (Kev. St. § 1342, as amended 
by Act Aug. 29, 1016, c. 418, 3S) Stat. 051 [Comp. St. 1016, § 2308a]), de- 
claring that ail retainers to the camp and ail persons accompanying or 
serving with the armies of the United States, without the teriltorial 
jurlsdlction of the United States, and in tiuie of war ail such retainers 
and persons accompanying or serving with the armies of the United States 
in the fleld, both within and without the territorial jurlsdlction of tlie 
United States, are subject to the Articles of War. i/cW, that petitioner 
was a "person accompanying the armies of the United States" and was 
voluntarily "serving with the armies of the United States" at the tlme he 
disobeyed the order, and furthermpre was in the field and without the 
teri'itorial jurisdiction of the United States, within the meaning of the 
article, the words "in the fleld" not referrlng to land only, but to any 
place, wïietlier ou land or water, apart from permanent cantonments or 
fortifications where military opérations are helng conducted ; and hence, 
under Articles of War, the court-martial had exclusive jurisdiction to 
try petitioner for hls refusai to stand watch as dlrected. 

cgssFor otUer cases see same toptc & KKY-NUMBBR iu ail Key-Numbered Digests & Indexes 



EX PARTE GEELACH 617 

2. Aemy and Navy iS=û — Articles of War — Autiiority of Congkess. 

Under Const. U. S. art. 1, § 8, autliorizing Congress to ralse and sup- 
port armies, niiike rules for the government o£ land and naval forces, 
and make ail linvs whioli shall be necessary to carry into exécution the 
following powers, Congress is autliorlzed to enact articles of war, and 
it is withln the power of Congress, In ald of the gênerai war power, to 
make ail l'etainers to the canjii and ail persons accompanying or serv- 
ing with the armies of the United States, or in the fleld, subject to Arti- 
cles of War, though uot a part of the niilitary per.sonnel. 

Application of Charles E. Gerlach for a writ of habeas corpus to 
obtain his release from imprisonment under a sentence of court-mar- 
lial. Writ dismissed, and petitioner remanded to the custody of mil- 
itary authorities. 

Silas B. Axtell, of New York City, for petitioner. 
Francis G. Caffey, U. S. Atty., and Ben A. Matthews, Asst. U. S. 
Atty., both of New York City, for respondent. 

AUGUSTUS N. HAND, District Judge. Charles E. Gerlach, an 
employé of the United States Shipping Board, went to Europe as 
mate on the steamship McClellan, a vessel apparently in use as a mil- 
itary transport, though this fact was not definitely proved. He was 
there discharged, and sent back on the El Occidente, an army trans- 
port, to New York. He volunteered to stand watch, and for several 
days did this, but finally refused to continue. For this disobedience 
to the order of an army ofîicer, who was in command of the transport, 
he was tried by a court-martial and sentenced to five years' imprison- 
ment. 

The second Article of War (R. S. § 1342, as amended by Act 
Aug. 29, 1916, c. 418, 39 Stat. 651 [Comp. St. 1916, § 2308a]) reads 
as follows : 

"The following persons are subject to the Articles of War: * • * 

"(d) Ail retainers to the camp and ail persous accompanying or serving 
witli the arnnes of the TTnited States without tlie territorial jurisilictlon of 
the United States, and in time of war ail siich retainers and iiersous acconi- 
l)anying or serving with the armies of tlie United States in the tield. both 
wlthin and without the territorial .inrisdictiou of the United States, though 
not otlierwise subject to" the Articles of War. 

[1] I think Gerlach was a person accompanying the army of the 
United States, and also voluntarily serving with the armies of the 
United States at the time he disobeyed the order. I further hold 
that he was "in the field" and without the territorial jurisdiction of 
the United States within the meaning of the article. The words "in 
the field" do not refer to land only, but to any place, whether on land 
or water, apart from permanent cantonments or fortifications, where 
military opérations are being conducted. In this case he was on an 
army transport, and péril from submarines existed when he refused 
to stand watch. The captain in charge of the vessel had, in my opin- 
ion, the right to call upon ail persons on board to protect the trans- 
port in any way that seemed best in view of the danger. The section 

®=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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of the Articles of War subjecting persons accompanying armies to 
military authority not only enables military officers to préserve order 
on the part of such persons, but also in the cases that it covers to call 
on them for assistance and direct their action while they are properly 
in the fîeld of mihtary opérations. The court-martial, thcreforc, had 
exclusive jurisdiction by the terms of the Articles of War over this 
man, who not only accompanied the army, but volunteered to serve, 
unless the act of Congress, which adopted the Articles of War, is un- 
constitutional. 

[2] Section 8 of article 1 of the Constitution is the source of au- 
thority for the Articles of War. Congress is thereby given power to 
raise and support armies, to make ruies for the government of land 
and naval forces, and to make ail laws which shall be necessary for 
carrying into exécution the foregoing powers and ail other povvers 
vested by the Constitution in the government of the United States. 
The Articles were enacted in pursuance of the gênerai war power, and 
ought to be given a broad scope in order to aflford the fullest protec- 
tion to the nation. The act is, in my opinion, constitutional. That an 
officer should be able to call upon a person accompanying the military 
forces to protect a transport and its occupants in time of danger, par- 
ticularly where he had volunteered and indeed asked to stand watch 
as Gerlach had, is certainly within the fair object of the Articles of 
War, and is a reasonable exercise of authority. 

The writ was properly dismissed, and the prisoner remanded to the 
custody of the military authorities. 



ATLANTIC TURPENTINE & FINE TAR CO. v. ROSIN & TURPENTINB 

BXrORT CO. 

(District Court, S. D. Georgla, E. D. February 5, 1918.) 

No. 57. 

1. Principal and Agent <©=>69(4) — .Sales Agent — Rioht of Agent to Pur- 

CHASE. 

Under Civ. Code Ga. 1910, § 3-'582, declaring that witliout the express 
consent of the principal, after a fuU knowledge of ail the tacts, an agent 
employed to sell cannot lie himself the purchaser, an agent to sell is 
not, without the consent of his principal, authorized to make sales in 
foreign markets under an arrangement whereby the agent should assume 
ail risks and contingencies of loss and take ail the profits, as this vvould 
amount to a sale by the agent to himself, and one cannot lawfully do by 
Indirection what he is positlvely forbidden to do. 

2. Principal and Aoekt (©=>84 — Sales Agents— Commissions. 

Where a sales agent, without the consent of his principal, sold goods 
in a foreign market under an arrangement whereby he was to assume 
any loss incurred and to take the profits, such agent, having violated his 
agreement, is not, under Clv. Code Ga. 1910, § 3586, entitled to any 
commissions, but the principal Is entitled to ail profits, subject to no 
déduction for commissions. 

^=»For other caaes see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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lu Equity. Bill for accounting by the Atlantic Turpentine & Fine 
Tar Company against the Rosin & Turpentine Export Company. 
Decree for complainant. 

O'Byrne, Hartridge & Wright, of Savannah, Ga., for plaintiff. 
Osborne, Lawrence & Abrahams, of Savannah, Ga., for défendant. 

EVANS, District Judge. This is a bill by a principal against his 
sales agent for an accounting for profits alleged to hâve been received 
by the sales agent from the sale of consignments to himself without 
the principal's knowledge or consent. The contract is contained in a 
letter from the agent to his principal, proposing to sell the latter's 
manufactured products, and to receive for such services a commission 
of 5 per cent. The written contract did not authorize the agent to buy 
from his principal, but the agent pleaded that, shortly after the con- 
tract was made, his principal, by paroi agreement, altered it to the 
efïect that on ail foreign business the principal was to quote the agent 
a price f. o. b. car or ship side Savannah, in which price was to be in- 
cluded a 5 per cent, commission to the agent, who was authorized to 
sell the principal's goods for delivery foreignwise; the agent taking 
ail risk incident to fluctuations in f reights, exchange, insurance, inabili- 
ty to procure bottoms, etc., and such profits as might accrue from the 
foreign business was to belong to the agent. The agent f urther plead- 
ed that immediately after the foreign business was begun a course of 
dealing was pursued by the parties which was a departure from the 
written contract, in that the agent sold certain products of his principal 
quoted by the principal to him, and thereafter the agent assumed ail 
the hazard of selling and transporting same to foreign markets. This 
departure was acquiesced in and adopted by both parties to the con- 
tract. I do not think, under the prépondérance of the évidence, that any 
paroi modification of the written contract was made by the parties. 

[1] On the feature of the case that the parties had departed from 
the contract by a course of dealing implicative of a mutual understand- 
ing that consignments sold by the agent in foreign markets was to be 
accounted for at priées quoted to the agent by the principal, less 5 
per cent, commission, I find that the évidence is too inconclusive to 
authorize this déduction. The Code of Georgia (section 3582) déclares 
that "without the express consent of the principal after a full knowl- 
edge of ail the facts, an agent employed to sell cannot be himself the 
purchaser." One canntit lawfully do by indirection what he is posi- 
tively forbidden to do. The practical elïect of a sale by the agent in 
foreign markets, where the agent was to assume ail risks and con- 
tingencies of loss, and take ail the profits, would seem to be nothing 
more than a sale to himself. Such a sale is forbidden, unless by the 
express consent of the principal, which I find was not given. 

But, even if the doctrine of mutual departure from a written con- 
tract by a course of dealings be applicable to a contract between a prin- 
cipal and an agent to sell, I do not think the évidence sufficiently strong 
to infer that the principal had notice that the agent was pursuiilg a 
course of conduct variant with the written contract, and acquiesced in 
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the agent's contention that the latter was entitled to receive ail 
profits of goods sold in foreign markets above the quotations in the 
principal's invoice of consignment. 

[2] The agent did not account for foreign sales. There were no 
losses, and he claimed the profits adversely to his principal. What 
effect did his conduct in this respect hâve on his contractual stipula- 
tion for commissions ? This query is answered by section 3586 of the 
Code of Georgia, which déclares that an agent who violâtes his engage- 
ment is entitled to no commission. 

It was stipulated on the trial that the agent's books correctly show 
the profits he made on foreign sales. Under my view of the case, the 
principal is entitled to recover this amount, without déduction for 
commissions, with 7 per cent, interest thereon from the time the 
profits which came into the agent's hands should hâve been remitted to 
the principal, agreeably to the written contract. 

Leave is given to the complainant to enter up judgment accordingly. 



INGEESOLL et al. v. DOYLE et al. 

(District Court, D.. Massacliusetts. December 21, 1017.) 

No. 827. 

1, Tbade-Makks and Tbade-Names ®=561 — Infkingement — Altération of 

Teade-Mabk Akticle. 

The altération by another of an article whicli Is sold by the tnaker 
under a trade-mark and with his warranty makes it a new construction, 
the sale of which, with the trade-mark and warranty of the original 
maker still thereon, is an infringement of the trade-uiark, evea Ihough 
it is marked to indicate the altérations, and by whom made. 

2. Courts <S=5263 — Jurisbiction or ï^deeal Courts — Soit for iNrRiNGK- 

MBNT of TRADE-MaRK. 

In a suit in a fédéral court for infringement of trade-mark, where 
there is diverslty of citizenshlp between the parties to give jurisdiction, 
the court may grant relief against the violation of common-law trade- 
mark rlghts, which do not dépend on transactions in Interstate or foreign 
commerce. 

In Equity. Suit by Robert H. Ingersoll and others against Edward 
I,. Doyle and others. On complainants' motion for prèliminary in- 
junction and défendants' motion to dismiss. Motion to dismiss denied. 
Motion for injunction granted. 

Nathan Matthews and William G. Thompson, both of Boston, Mass., 
for plaintififs. 
Walter Pyne, of Lynn, Mass., for défendants. 

DODGE, Circuit Judge. The défendants dispute ncither the facts 
alleged in the bill nor those set forth in the plaintiffs' affidavits. AU 

^z»For other cases see same topio & KBY-NUMUBR in ail Key-Numbeied Dijjests & Indexes 
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said facts are admitted for the purposes of this hearing. Nor hâve 
the défendants contended that their dealings, as thus admitted, with 
watches of the plaintififs' manufacture bearing the marks, containing 
the guaranty, and marketed in the boxes which the bill describes, do 
not violate the plaintiiïs' exclusive rights in the registered mark 
"Ingersoll," as designating watches of their manufacture, and in the 
words "Midget" and "RadioHte," used in connection therewith as 
designating various grades of Ingersoll watches respectively. 

[1] I consider it clear that no attempt to justify the défendants' 
doings above referred to could succeed. In efîect, they are sales of 
watches under représentations that the watches sold are made and 
guaranteed by the plaintiiïs. But such représentations are untrue. 
An Ingersoll watch of either grade referred to, or of any grade, after 
the défendants' additions thereto or altérations therein hâve been made, 
is no longer what its makers offer to the public as a guaranteed 
Ingersoll watch ; it has become a new construction. General Electric, 
etc., Co. v. Re-New Lamp Co. (C. C.) 121 Fed. 164; Id. (C. C.) 128 
Fed. 154; Searchlight Gas Co. v. Prest-0-Lite Co., 215 Fed. 692, 
131 C. C. A. 626; Coca-Cola Co. v. Bennett, 238 Fed. 513, 151 C. C. 
A. 449. 

Jurisdiction in this court appears, not only from the allégations that 
the plaintiffs own the above registered trade-mark, but also from the 
allégations showing diverse citizenship of the parties. 

The défendants' motion to dismiss must be denied. The plaintiiïs' 
right to an injunction is regarded as established. 

The défendants hâve requested modiiications in the decree submitted 
by the plaintiiïs, according to which the défendants are enjoined — 

"from selling or ofïerlns for sale or delivering to otliers for sale any watch 
as an Ingersoll watcli, whioli, though originating in tlie coniplalnants' factory, 
has been altered or added to so that it uo longer is in Its entirety tlie product 
of" the plalutifts. 

The défendants ask either the élimination of the above, or that, if 
retained, it be qualiiied by adding: 

"Unless the défendants inipress iipon the dial of any such watch words 
plalnly legible and plainly indieatlng that said watch has been altered and 
the partieulars in whicJi it has been altered by tlie détendants." 

They also ask the insertion, after "from selling or offering for sale 
or delivering to others for sale," of the words "'in Interstate or foreign 
commerce." 

As to the first request, if, as I think, the défendants violate the 
plaintififs' exclusive rights when they market their altered watches as 
Ingersoll watches without indicating the fact of altération thereon, 
they would still be violating the plaintififs' exclusive rights if they 
marketed such watches as Ingersoll watches with the proposed indica- 
tion thereon. They would still be marketing, as Ingersoll watches, 
watches not such in their entirety, but new constructions. The de- 
fendants do not stand as if they had rights of their own to market 
other watches as Ingersoll watches, and were bound only to distinguish 
their product from the plaintiiïs'. 
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[2] As to the second request, the défendants violate, not only rights 
in a registered trade-mark, but also rights in common-law trade-marks, 
and are therefore trading unfairly as regards tlie plaintiff. Against 
such violations of their rights the plaintiffs, in a bill based on diverse 
citizenship, are entitled to relief. 

The decree submitted by the plaintififs may be entered, and an in- 
junction may issue accordingly. 



CRAVEN V. CLARK. 

(District Court, D. Massachusetts. October 27, 1917.) 

No. 120. 

DisMissAL AND NoNsuiT <S=81(8) — Restobation After Dismissai.— Excus- 
able Neglect. 

Sorne time after the flllng of the auditor'g report, which was adverse 
to plaintiff, his counsel died. PlaintlfiC did not understand that the case 
was likely to be dismissed or dropped by the court, and delayed for soine 
time in securing other coUusel. After the case had been closed by the en- 
try "Nelther party," counsel eonsulted by plaintiff moved to docket the 
case; hut such counsel filed no appearance. Held, in vlew of the fact 
that plaintiff endeavored to hâve the case put on the trial calendar, hi» 
négligent delay In securing other counsel sliould not preclude restoration 
of the case to the docket on his giving securlty for payment of costs ac- 
crued. 

At Law. Action by Michael Craven against Embury P. Clark. The 
case v^ras closed by the entry of "Neither party." On motion by plain- 
tiff to restore the case to docket. Motion granted, on condition. 

Samuel W. Emery and Hoar & Dewey, ail of Boston, Mass., for 
plaintiff. 

Christopher T. Callahan, of Holyoke, Mass., and Hurlburt, Jones & 
Cabot, of Boston, Mass., for défendant. 

MORTON, District Judge. On May 3, 1915, this case was closed 
by an entry of "Neither party," entered by the clerk under the gênerai 
order of March 16, 1915, for the disposition of cases in which no ac- 
tion had been taken for more than two years preceding April 1, 1915. 
The plaintiff now moves that the entry be vacated and the case be re- 
stored to the docket. 

The action was begun on June 29, 1910, by a writ in this court It 
was referred to an auditor and was fully heard by him, and his report 
was filed on October 18, 1911. In November, 1912, Mr. Emery, coun- 
sel for the plaintiff, died, and no other counsel appeared for the plain- 
tiff until in connection with this motion. Notice that the action was 
subject to dismissal under the gênerai order was mailed by the clerk 
to Mr. Emery. What became of it does not appear. The plaintiff 

<g=5»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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knew about Mr. Emery's death shortly after it occurred, and made 
various eflforts to get other counsel. His wife died during this period, 
but, so far as appears, he hiriïself was able to attend to his business 
aflfairs. He did not, however, know that the case was likely to be dis- 
missed or dropped by the court. Counsel consulted by him made an 
oral request of the clerk to put the case upon the trial list in the spring 
of 1915, but did not at that time enter any appearance. The request 
was not complied with, because it came too late, the list having been 
already made up; and nothing further was done about the case until 
this motion. 

It thus appears that for about 31/^ years after the filing ôf the audi- 
tor's report, which was against the plaintifif, no action was taken by 
the plaintifï in further prosecution of his case. During that time his 
counsel died, but he knew of the death, and knew that it was neces- 
sary for him either to get other counsel or to attend to the case him- 
self. There does not seem to hâve been an intentional abandonment 
of it. His action in endeavoring to bave it put on the trial list last 
spring disproves that. If the facts had been called to the attention of 
the court before the order of dismissal was entered, it would not hâve 
been dismissed. The plaintifï was plainly at fault for not foUowing 
up his case himself, or seeing that he had counsel to do so, after Mr. 
Emery's death. I think, however, that to adhère to the entry of "Nei- 
ther party" is to penalize such négligence too highly. 

If, within 60 days from the entry of this order, the plaintifï shall 
give to the défendant satisfactory security for the payment by the 
plaintifï of the defendant's taxable costs to date, in case the défendant 
shall finally prevail, the entry "Neither party" is to be struck off, and 
the case is to be restored to the docket; otherwise, the entry is to 
stand. 



In re SUGAR PRODUCTS CO. et al. 

(District Court, S. D. New York. December 1, 1917.) 

•Courts ©=350S(2)^Injunction by United States Court to Restbain Pbo- 
CEEDiNG IN State Court. 

A cliarterer of a vessel which was lost has no claim against the vessel 
for the recovery of prépaie! charter hire, which can be asserted in pro- 
ceedings by the owiier for limitation of liability ; but such cause of ac- 
tion is Personal, antl an action thereon in a state court cannot properly 
be enjoined by the admiralty court in the limitation i)rocee(lings. 

In Admiralty. Proceeding by the Sugar Products Company and the 
Sugar Products Shipping Company, Incorporated, owners of the steam 
tug C. W. Morse, for limitation of liability. On motion by petitioners 
for injunction. Denied. 

J. Dexter Crowell, of New York City (I. R. Oeland, of New York 
City, of counsel), for petitioners. 

Bullowa & Bullowa, of New York City (Emilie M. Bullowa, of New 
York City, of counsel), for respondent Universal Transp. Co. 

.©ssFoi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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AUGUSTUS N. HAND, District Judge. The above petîtioners in- 
stituted a proceeding for limitation of their liability. The owners de- 
posited in court as pending freight $10,000, which was paid by the Uni- 
versal Transportation Company as charter hire prior to the date of the 
alleged loss of the vessel. The charter party contained the provision: 

"That should the tiig be lost, ail moneys paid to the owner by the flini-terers 
shall be retalned by the owner, but hire shall cease from tlie date of loss." 

The charterers seek to hâve the $10,000 prorated, and to recover a 
balance in an action which they hâve brought in the Suprême Court of 
New York. The petitioners move in this court to restrain the prosecu- 
tion of the action in the state court. 

Judge Choate held in the case of In re Liverpool & Great Western 
Steam Co. (D. C.) 3 Fed. 168, that a claim for prepaid freight was not 
a claim based upon the loss or destruction of the goods, and that it 
could not be proved in a limitation proceeding. The same line of rea- 
soning was adopted in The Léonard Richards (D. C.) 41 Fed. 818. 
The contract hère is, I think, a personal contract. The petitioners con- 
tend that the charterer is seeking to reach a fund in the custody of this 
court by proceeding in the state court. I cannot see that this is so. 
The charterer is suing at law to recover an overpayment under what it 
deems to be a proper construction of the charter party. Its right of ac- 
tion does not arise out of the loss of the ship or from anything the ship 
bas donc, but because a contingency which the charterer says was pro- 
vided for in its contract has happened. How the charterer can recover 
— -how, indeed, it is not expressly precluded from recovering by the 
language of the charter party — in any tribunal I cannot discover ; but I 
think it clear that the cause of action is personal, and not one which 
can be asserted in the limitation proceeding. There is no doubt that 
this court can détermine the amount of pending freight as between the 
owner and claimants to the fund in the limitation proceeding as was 
done in La Bourgogne, 139 Fed. 433, 71 C. C. A. 489, afifirmed 210 U. 
S. 95, 52 L. Ed. 973, but not as between the owner and persons who 
are not proper claimants in that proceeding. If too much is deposited, 
a créditer is not prevented from recovering upon a personal contract 
that gave rise to no lien against the ship. 

Motion denied. 
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FIRESTONE TIRE & RUP.BER CO. v. RIVERSIDE BRIDOxB CO. 

(Circuit Court of Appeals, Sixlli Circuit. Jairaury 17, 1918.) 

Xo. ;î029. 

1. Appeal .\md Ekrob (©=31022(1)— REviEw—FrxDlNGS, 

Tlie coïKiurrent findings of a master iuul llie trial juil^e will not be dis- 
turbed iiii appeal, ii])oii aiiy less thun a deuioustratiou ol' plain luistake; 
tliis behis especially true where tlie trial court's opinion nhowed that rlie 
master was well fitted to discliarge hls duties, and tliat the judge niost 
painstakingly .serutinized the report and exceptions. 

2. CoNTRACTS ®=.'5,50(1) — CoN.STRUCTioN— Evidence. 

On a bill to foreclose a mechanic's lien, a tindinK by the master, oon- 
curred in by the lower court, tbat the coutractor waw e(iuitubly entitled to 
a month's extra time for completing the work by reason of defendaiit's 
delays and other unavoidable delays, held not contrary to the évidence. 

3. C0NTK.\CTS (S::=>2S4(4) — BulLDING CONTHACÏS— AkBITBATIOM. 

Where a buildiii},' contract provided for subuiission of clalm for exten- 
sion of tinic of construction to the owiier's engineers, and for arbitration 
in case of dissent from their décisions, a présentation of clalm for exten- 
sion, and its re,1ection by the engineers or arbitrators, would bar it. 

4. CoNTBACTS <S=>2S4(4) — Building Contbacts— Extensiopî.s— Abbiïration. 

In such case the rejectiou of the claini by the engineers or arbitrators 
is flnal, thougli the engineers pass on the question whether their own de- 
fault caused delay which, under the contract, entitled the contracter to 
an extension. 

5. Damaoes ®=3l22 — Building Contract.s— Ex'nîNsioN of Time. 

A building contract, which niade the contractor's obligation to complète 
érection of the steel work by dates nanied condltioiial upoji the absence 
of delays, due to rolling mill, transportatioii, f)r other circumstaiices be- 
yond tlie contractor's reasonable control, furtlier declared that, if the con- 
tractor should be delayed by any act, neglect, or default of the owner, or 
delay due to rolling mills, the time for conipletiou should 1ie extended for 
a ]ieriod «luivalent to the time lost, and that such period should be de- 
termined and fixed by the owuer's engineers, but no allowance should be 
made unless a claim therefor should be presented in writing to the engi- 
neers within 48 hours of the occurrence of the delay. There was a fur- 
ther provision for arbitration In case of dissatisfaction with the engineers" 
avi'ard. Due to nunierous short delays, occurring in a brief space of time, 
the coutractor was delayed for at least a month. The contracter coutln- 
ued work, and the engineers gave an estimate which the défendant owner 
refused to pay ; its pi'evious notice of a willingness to arbitrale not having 
been acted upon. After completion of the building, the coutractor sued 
for the l)alance of the contract price aud for extras, and défendant de- 
manded a foreclosure of its lien, which, as the action was in the fédéral 
court, necessitated the filing of a bill on the equity side of the court. De- 
fendant answered, sotting up its damages by reason of the contractor's 
delay, and by a cross-bill prayed a decree for the amount of its damages, 
less the amount of the contract price, unpaid. Held, that where, in such 
suit, tliere was little doubt that an extension for at least a month would 
hâve been giveu, had the coutractor so asked, and as it continued work 
long after the lapse of the contract period, and défendant accepted the 
work, ilefendant, which in reality was claiming damages In a court of 
e(iuity, falls within the rule that lie who seeks e<iuity must do equity, and 
the coutractor is entitled, on the coniputation of damages for its delay, 
to bave the case treated as if the period for completion had been extended 
for at least one month. 

^=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dtgests & Indexes 
247 F.— 10 
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Q. CoNTEAcrs ©=322(4)— Actions— Evidence. 

In a suit by a coiitraetor to foreclose his lien for payment due, held, 
that a flndlng by the master, coneurred in by the trial judge, that the con- 
tractor's steel érection was ou a certain date so far completed as not to 
substantially interfère <s'itli follow-up trades, should not, under the évi- 
dence, be rejected as erroneous. 

7. Damages <®=3l03(2) — Minimizing Damages— Btjrdex op Proof. 

Wliile it is the duty of a party not in default to minimize the damages 
arising from the opposite party's default, the burden of proving that the 
damages could hâve beeu niitlgated is upon the party asserting it. 

8. Evidence <s=>595 — Burden of Proof— Consideeation of Evidence. 

Tliough the burden of proviiig an issue be ou a particular party, infer- 
ences niay be drawn from testimony, regardless of Its source. 

9. Damages i&=»1S9 — Building Contracts— Evidence. 

A finding by the master, coneurred in by the trial judge, to the effect 
that the défendant owner did not use reasonable efforts to minimize its 
damages, resulting from the contractor's breach, held not so contrary to 
the évidence that it could be disturbed on appeal. 

10. Damages <S=>140 — Adequacy— Building Contracts. 

In a suit by a contracter to foreclose its lien, the award of damages on 
account of the contractor's delay in completion of the building held, un- 
der the évidence, adéquate. 

11. Damages <S=>122 — Building Contracts— Delay in Completion, 

Where a delay in conipletiou of a building was due, partly to the de- 
fault of the contracter (lu a certain time proportion only) and partly to 
the default of the owner, the contraetor is not llable in damages for the 
owner's loss of reniais by reason of the delay. 

12. COSTS <©=3l58 — ALLOWANCE— OVEIEKULING OF OBJECTIONS TO MaSTEE'S 

Keport. 

Where, because the master's original report was not sufflciently full to 
permit a disposition of the exceptions thereto without an original exami- 
nation by the court of ail testimony presented, the court re-referred the 
cause, uo allowance of costs under gênerai equlty ruie 67 (198 Fed. 
xxxvii, 115 C. O. A. xxxvii), should be made on account of objections and 
exceptions to the master's flrst report overruled, which were practically 
duplicated in the exceptions and objections to the second report. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke and John M. KilHts, Judges. 

Bill by the Riverside Bridge Company against the Firestone Tire 
& Rubber Company. From a decree for complainant, défendant ap- 
peals. Modified, and, as modified, affirmed. 

Amos C. Miller and Miller, Gorham & Wales, ail of Chicago, 111., 
and Hills & Van Derveer, of Cleveland, Ohio, for appellant. ' 

Arthur A. Stearns and Stearns, Chamberlain & Royon, ail of Cleve- 
land, Ohio, for appellee. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

KNAFPEN, Circuit Judge. By written contract dated May 25, 
1910, and completely signed three days later, appellee, whom we shall 
call plaintiff, agreed to provide materials for and perform the work 
connected with the f abricating and erecting of the structural steel and 
iron work, including stairwork, for a reinforced steel factory build- 
ing of appellant, hereinafter called défendant. At defendant's instance, 
the structural steel was to be purchased by plaintiflf from the Carnegie 

©saFor otber cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Company, with whom défendant had friendly business and personal 
relations. Défendant was to complète the foundations for the struc- 
ture on or before July 14. This being donc (as well as other things 
required of défendant, not necessary to enumerate), plamtiff was ta 
begin the érection on July 14, and to complète the steel framework 
by September 2, and the stairwork by September 12 foUowing, provid- 
ed there were no delays due to' roUing mills or other circumstances 
beyond plaintiff's reasonable control. The concreting and brick- 
work were to be done by défendant through a contractor working on a 
cost plus percentage basis, and plaintitï's contract provided for agree- 
ment between plamtifif, defendant's engineers and the concrète con- 
tractor upon a method by which plaintiff's work should be so begun 
and prosecuted as to permit the concrète contractor to begin work as 
soon as practicable after plaintiff's érection of the structural steel 
should be begun. Plaintiff's work was not fully completed until about 
December 1 to 7, 1910. Défendant, however, accepted the work as it 
progressed and finally, and made during the progress of the work 
four payments (aggregating 70 per cent, of the contract price, based on 
estimâtes provided for by the contract), the first on July 15 and the last 
on October 25, 1910; the concreting and brickwork, as well as the 
work of the other "follow-up" trades being carried on in conjunction 
with and foUowing plaintift"'s steel érection. 

The bill in this cause is filed to enforce a mechanic's lien for the full 
amount of the contract price, together with the value of certain extra 
work done and payments made by plaintiff for defendant's benefit. 
No question is made of the regularity and effectiveness of the lien 
proceedings, nor of plaintiff's nght to recover its full claim, except 
as affected by defendant's asserted claim for damages due to plaintiff's 
delay in performing its work — consisting of increased cost of concret- 
ing and bricking in cold weather, plus rental of the building during 
the period of delay. The spécial master to whom the issues were re- 
ferred found that plaintiff's érection of the superstructure was actual- 
ly begun August 9; that the steel was not shipped by the Carnegie 
Company untd 30 to 50 days after the order date (in fact, there was 
an average interval of 38 days) ; that the defendant's engineers held 
60 ont of 116 of plaintiff"'s drawings from 12 to 31 days after their 
receipt, and in several instances from 1 to 19 days even after their ap- 
proval by the engineers ; that the necessary time for approving thèse 
drawings was from 2 to 4 days; that it was impossible to détermine 
the extent to which the delays of the engineers and of the Carnegie 
Company postponed fabrication, but that by reason of thèse delays 
plaintiff was entitled to hâve the date for completion extended a month 
or more, had it so asked ; that the érection proper was practically fin- 
ished November 9 — that is to say, leaving only the "plumbing-up" — 
and tKat the plumbing-up was done as f ast as needed ; that the érection 
proper was thus practically finished about a month later than it should 
hâve been, after allowing plaintiff a month's extra time ; and according- 
ly deducted upwards of $11,000 from the amount to which plaintiff 
would otherwise be entitled, and rendered decree in plaintiff's favor for 
the balance. The District Judge (the présent Mr. Justice Clarke pre- 
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siding) overruled the exceptions to the master's report, thereby con- 
curring in the master's findings, and entered decree on the basis found 
by the master for upwards of $28,000, with interest from the date of 
the master's report. The défendant alone appeals. 

[1] It is the well-settled rule, apphcable to cases such as this, that 
the concurrent findings of master and judge upon questions of fact 
will not be disturbed upon anything less than a démonstration of 
plain mistake. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 
31 L. Ed. 664; Crawford v. Neal, 144 U. S. 585, 586, 12 Sup. Ct. 
759, 36 L. Ed. 552; Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821, 
36 Iv. Ed. 649. In Judge Clarl<e's opinion confirming the master's 
report that officer is referred to as "an experienced lawyer and long- 
time common pleas judge of Cuyahoga county, Ohio," and presumably 
the appointment was made by reason of the spécial fitness of the ap- 
pointée. The évidence was voluminous and intricate, involving the 
testimony of a large number of witnesses and many exhibits. The 
record indicates that the master performed his duties with painstaking 
care and fidelity; the judge stating in his opinion that the master 
"spent more than 30 days listening to the testimony introduced, heard 
elaborate oral arguments, and considered written arguments, which, 
although called 'briefs,' are several hundred pages in extent." Nu- 
merous exceptions were taken to the master's. report, and the judge 
re-referred the case to that officer for fuller and more detailed report 
of his findings of fact and conclusions of law, "with référence to the 
pages of the testimony upon which the findings of such fuller report 
shall be based." While the exceptions were overruled, as not present- 
ed in the required form, yet the court examined their merits "as fully 
as if they had been properly presented" for considération. Judge 
Clarke expressly says that he has "gone very carefully through this 
voluminous record, and is satisfied that the spécial master was amply 
justified, considering the conflict of testimony before him, in reaching 
the conclusion which he reports," and without regard to' the rule of 
presumption in its favor. Thèse facts emphasize the force otherwise 
given to the findings below. Wabash Ry. Co. v. Compton (C. C. A. 6) 
172 Fed. 17, 21, 96 C. C. A. 603. 

Turning to the fundamental and meritorious questions on which the 
décision below was made to rest : 

[2] 1. We cannot déclare unjustified a conclusion that plaintifï was 
equitably entitled to a month's extension of time for completing its 
contract, on account of delays occasioned by circumstances not rea- 
sonably within its control. The delays at the rolling mills and in the 
engineer's office hâve already been referred to. True, there was criti- 
cism of plaintifif's method of "picking-oiï" from the drawings and order- 
ing from the mills as creating unnecessary delay ; but there was com- 
pétent testimony that such practice was proper and expéditions. It 
does not necessarily follow that plaintifï was at fault in not more close- 
ly following the rolling mills' schedules, nor is absence of fault on the 
part of the rolling mills necessarily conclusive that the delay was within 
plaintifï's reasonable control. There was also criticism of plaintifï's 
practice in fabricating at its shop at one time, as far as possible, ail 
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of certain like members throughout the building, instead of first fabri- 
cating materials for each wing, in the order of érection; but the master 
found this method of fabricating proper, and we see no reason to re- 
ject his conclusion. There was also criticism that some of the delay 
was caused by imperfect fabricating and by an asserted improper and 
inconvénient piling of materials at the building site ; but there was 
testimony that some of the steel shipped f rom the rolling mills was so 
bad that it had to be knocked to pièces, and that représentatives of de- 
fendant's engineers actually inspectée! at plaintifï's factory ail the 
various fabrications alleged to bave been defective, and while such in- 
spection and approval did not necessarily forbid rejection of the de- 
fective work before its érection in the building, it had a tendency to 
mitigate delay on plaintifï's part occasioned thereby. The asserted 
improper method of pihng does not seem to hâve been of controlling 
importance. 

[3-5] Article 7 of the contract, however, provides that, if plaintiff 
should "be delayed in the prosecution or completion of the work, de- 
lay due to rolling mills, by the act, neglect or default of the owner, 
upon the work, or by any damage caused by fire * * * or other 
casualty for which the contractor is not responsible, or by strikes or 
lockouts caused by acts of employés, then the time herein fixed for 
the completion of the work shall be extended for a period équivalent to 
the time lost by reason of any or ail the causes aforesaid.'' The lan- 
guage abo.ve quoted is foUowed by this clause, "which extended period 
shall be determined and fixed by the engineers ; but no such allowance 
shall be made unless a claim therefor is presented in writing to the 
engineers within f orty-eight hours of the occurrence of such delay ;" 
and article 12 provides that in case either party to the contract dissents 
in writing within 10 days from the décision of the engineers referred 
to in article 7, the matter shall be referred to a board of arbitration, 
to be made up as provided therein. This provision was not complied 
with ; and défendant urges that plaintifï is, for the purposes of this 
suit, thereby wholly barred from équitable considération by reason of 
delays suffered, and (inferentially), even though not responsible for 
them. 

Assuming that the provisions cited control the controversy in the in- 
stant case, a présentation of claim for extension and its rejection by 
the engineers or arbitrators would bar it (United States v. Gleason, 
175 U. S. 588, 605, 20 Sup. Ct. 228, 44 h. Ed. 284) ; and the fact that 
the engineers were required to pass upon the elïect of their own de- 
fault would not alter the rule (Memphis Trust Co. v. Iron Works [C 
C. A. 6] 166 Fed. 398, 405, 93 C. C. A. 162). But plaintifif presented 
no claim for extension, and the contract does not in terms make ap- 
plication to the engineers a condition précèdent to further indulgence.^ 
Apart from the fact that the provisions of articles 7 and 12 do not 
seem readily workable as applied to a séries of numerous short delays 

1 Défendant, at tlie time, treated the Noveinlier estiiiiate as an extension of 
time, and gave notice of willin^ness to arbitrale. V,nt notliin.;;; seems to hâve 
been done nnder tlie notice, and neither party in this eonrt treats tlie estiniate 
as an extension, as we thinlc It plainly was not. 
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occurring in a brief space of time, no one of which could perhaps be 
made the basis of formai application for a spécifie extension of time, 
and assuming thèse articles otherwise applicable, we think they do net 
exclusively control the question as hère presented, for article 6 ex- 
pressly makes plaintiff's obligation to complète érection by the dates 
named absolutely conditioned upon the absence of delays "due to the 
rolling mills, transportation, * * * qj- other circumstances beyond 
the contractor's reasonable control"; and we think the history of this 
case, and defendant's attitude thereto, preclude it from hère asserting 
the bar now urged. Plaintiff first began suit, on the law side of the 
court below, to collect the balance of the contract price and for extras. 
Défendant, under the Ohio statute, demanded foreclosure of the lien 
which, in the fédéral court, could be had only in equity. The bill in 
this case was accordingly filed. Défendant answered, setting up its 
damages by reason of plaintiff's delay, and by cross-bill asked decree 
against plaintiff for the amount of defendant's damages "less that 
part of the contract price for the érection of the said structural steel 
and iron work still unpaid," and for an injunction (which was granted) 
restraining the prosecution of the suit at law on the ground that the 
issues involved therein, and in the équitable suit, "are too complicated 
and involved to be intelligently passed upon" in a court at law. De- 
fendant is, in this suit, practically a plaintiff suing for damages. There 
is little, if any, room for doubt that an extension of at least a month 
would hâve been given, had plaintiff so asked. Plaintiff continued its 
work long after the lapse of the contract period, the défendant accepted 
it, and, as already stated, its engineers gave plaintiff an estimate of 
such work, and although défendant protested, and refused to pay the 
estimate, by its answer and cross-bill it pretty nearly concèdes that 
plaintiff is entitled to some considération in respect of time, by as- 
serting a necessity that plaintiff should complète its work under the 
contract "within the time therein provided or within a reasonable time 
thereafter, to wit, 30 days." In our opinion, the case is one for the 
application of the rule that "he who seeks equity must do equity." 
Without référence to the fact that the contract did not stipulate the 
measure of damages for delay, we agrée with the conclusion of Judge 
Clarke that : 

"The court, with the fuU concurrence of the défendant, has before It for dé- 
termination the amount due to the plaintiff or to the défendant." 

[6] 2. Was plaintiff's steel érection so far completed by November 
9 as not thereafter to interfère substantially with the foUow-up trades? 

Above the first story the building was divided by courts into eight 
so-called wings. It was arranged that wings 4 and 5 should be first 
erected, and wings 1 and 8 last; the idea being that the concreting 
should follow the steel work as rapidly as practicable, the brickwork 
to follow the concreting. This arrangement aided défendant in hasten- 
ing final completion ; except for it, défendant would hâve been in 
default, for its preliminary work (except as needed to meet steel érec- 
tion in the given wings) was not ail finished by the time required by 
the written contract. The actual érection of the steel work was fol- 
lowed by its bolting and pjumbing. The steel work in wings 4 and 5. 
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was so far complétée! that the placing of forms for concreting on the 
lower floor was begun September 1, although the pouring was delayed 
until September 21. There was évidence that on November 9 the 
forms on the first floor of wing 8 were ready for concrète, although 
there was still some bolting and plumbing to be donc and roof bars 
to be supplied; also that on November 12 the steel work in wings 1 
and 8 was practically ail erected, although "very little plumbed." The 
most substantial controversy in this respect arises over defendant's 
contention that the bolting and plumbing did not progress rapidly 
enough to permit the concreting and bricking to foUow without sub- 
stantial interruption. Among the more prominent reasons for this as- 
serted impracticability are that concreters and bricklayers were un- 
willing to and could not effectively work while steel érection or bolt- 
ing was being donc upon the upper floors. There was testimony, how- 
ever, tending to sustain conclusions that bolting can be donc before 
complète plumbing ; that concrète could be poured whenever two floors 
were properly bolted and plumbed; tirât concrète was actually and 
customarily poured in the lower parts of a building while steel work 
was still being donc on the upper floors ; and that such practice was 
feasible and proper. The questions involved were purely of fact. In 
view of the record, and of the care with which both the master and 
the judge hâve considered the maze of testimony, we cannot say that 
the conclusions reached were wrong. 

[7-9] 3. Did défendant use ail reasonable efforts to minimize its 
damages ? 

Its duty so to do is properly conceded. Warren v. Stoddart, 105 U. 
&. 225, 26 L. Ed. 1117; Lawrence v. Porter (C. C. A. 6) 63 Fed. 62, 
II C. C. A. 27, 26 L. R. A. 167. The burden of proving that the 
damages could hâve been mitigated is on plaintiiï. Campfield v. Sauer 
(C. C. A. 6) 189 Fed. 576, 580, 111 C. C. A. 14, 38 L. R. A. (N. S.) 
837. But inferences may be drawn from testimony, regardless of its 
source. 

In reaching the conclusion that défendant did not use due diligence, 
the master found that défendant might hâve finished the concreting 
by December 15 (6 weeks before it was actually completed) ; that the 
forms could hâve been taken down in 5 or 6 days after pouring the 
concrète; that the brickwork might hâve been started September 11 
(it seems to hâve been actually started October 26) ; that each wing 
could hâve been bricked in 21 days, and the last wing thus finished on 
January 12; and that while the concrète "was in" on wing 1-8 (the 
last wing — perhaps meaning a certain floor) on December 3, brickwork 
was not started "on that floor" until about February 11. If thèse con- 
clusions are justifiable, the ultimate finding that due diligence was 
not used should not be disturbed ; for there is no claim that défendant 
needed the building before March 1, and on the basis of the master's 
conclusions it does not necessarily appear that it should not hâve been 
available for use by that date. 

Défendant forcibly challenges each of thèse subsidiary conclusions, 
as well as the ultimate conclusion of the master. But we should not 
he justified in overturning them, unless the intervention of cold weather 
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vvas clearly so controlling as plainly to show that the master was in 
error. There is no doubt that extremely cold weather makes concrète 
work more expensive; it delays the setting, reqiiires heating of ma- 
terials and packing of the new work, cahs for a mixture richer in 
cernent, and decreases efficiency of labor. The master found, however, 
that défendant was at fault in connection with the heating and pack- 
ing after cokl weather came on ; that weather conditions were not ex- 
trême up to December 31 ; that canvas was not used, so as to enable 
the building to be heated, until December 27; that packing material 
as a substitute for heating was first used December 31 ; and that, if 
artificial heating means had been used, the work could hâve progressed 
as rapidly in cold weather as in moderate weather. Thèse conclusions 
présent no little difficulty. For instance, the conclusion that concrète 
forms could be taken down in 5 or 6 days after pouring does not right- 
f ully apply to floors ; but there was testimony tending to show that 
the outside of columns (and possibly the inside) could be bricked be- 
fore floors were ready for stripping. And while there was testimony 
by défendant that concreting could progress as rapidly in cold weather 
as in temperate weather, if provisions are made to offset the tempéra- 
ture, there was évidence from the same source that other opérations 
m connection with concreting fsuch as handling and fastening rods and 
making forms) go more slowly in cold weather. But there was testi- 
mony that the forms were usually constructed before putting in place, 
and we cannot say with confidence that a holding, in spite of such tes- 
timony, that with sufficient additional labor and sufficient heating ac- 
commodations the concreting could hâve progressed approximately 
as rapidly in cold as in moderate weather would be clearly wrong; and 
plaintiff was charged with a substantial sum for extra cost of concret- 
ing. And while not afïîrmatively finding, upon our own judgment, 
that the conclusions referred to are right, we cannot say that, so far 
as necessary to the ultimate conclusion, they are substantially and 
clearly wrong. 

[10, 11] 4. Damages. The master found that the first half of the 
concreting was finished by November 22, and the last half about the 
last of January ; that al! the increased cost in cernent due to cold weath- 
er, and most of the lumber, came after December 18; that ail the cost 
of heating and canvas was after December 27 . He found ail that part 
of the extra cost of construction arising after December 15 to be whoUy 
defendant's fault, by reason of its failure to minimize its loss, and ail 
that part of the extra cost of construction prior to December 15 to be 
the fault of both parties. He further found that it was impossible to 
work out in détail the various items of extra expense due to delay, and 
that an approximation was thus necessary ; that the additional cost of 
the last half of the concreting (November 22 to January 31) was $25,- 
596.61 ; and that much of the extra cost came after December 15.' 
He concluded that plaintiff should be charged with one month's delay 

2 No claini Is made for additional cost of the flrst half of the concreting, 
finished November 22. Défendant practically concèdes that, if it could hâve 
compieted the "follovtf-u])" work by January 1, there would hâve beeu no addi- 
tional cost «f construction. 
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and one month's extra cost due to winter work. The master's corn- 
putation of defendant's damages, as announced in his first report, viz. 
40 per cent, of the then unpaid balance of the original contract price, 
does not impress us as resting upon a rational basis. But, if he rightly 
concluded that plaintifï was responsible for the delay only in the time 
proportion stated, the amount awarded (upwards of $11,000) is not 
clearly shown to be inadéquate. In such cases there would be no liabili- 
ty for lost rentals. The master's second report and findings did not 
state the basis of the assessment of damages. We do not feel justified 
in disturbing the award. 

[12] 5. Défendant filed 50 so-called "objections" and 59 exceptions 
to the master's first report, and 91 objections to that officer's supple- 
mental report. The District Court, properly treating the objections to 
the second report as exceptions, awarded plaintifï, as part of its costs, 
under gênerai equity rule No. 67 (198 Fed. xxxvii, 115 C. C. A. xxxvii), 
S705, viz. $5 for each of 141 objections overruled. 

We are disposed to agrée with défendant that the exceptions to the 
master's fîrst report should not hâve been considered in Computing 
costs, for the reason that they were practically duplicated in the excep- 
tions to the second report ; and the order re-ref erring the cause to the 
master was made after it came on for hearing upon the exceptions to 
the first report, and because the court was of opinion that that report 
was not sufhciently fuU and detailed to permit a disposition of the ex- 
ceptions thereto without an original examination by the court of ail 
testimony presented, although the final order shows that the hearing 
was had upon exceptions to both reports. It may also be that the find- 
ings challenged by exceptions 20 and 21 to the supplemental report are 
of such breadth as to entitle défendant to costs, and, if so, the same 
considérations would apply to exception 30, although we are not satis- 
fied that any of the findings or failures to find in the supplemental re- 
port which are excepted to are of such controlling character as neces- 
sarily to make the master's ultimate conclusions wrong. We are thus 
inclined to think a réduction from $705 to $425 on account of excep- 
tions overruled would be équitable, and such modification will be made. 

6. Plaintifï bas presented, as against defendant's right to damages, 
several objections of a more or Icss technical nature, which, in view of 
the conclusions otherwise reached, we find it unnecessary to pass upon. 

The decree of the District Court, as modified in paragraph 5 hereof, 
is affirmed. By reason of such modification, and the fact that appellant 
lias already paid the greater part of the costs of this court, no costs in 
this court will be awarded to either party. 
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SHTJLER et al. v. RATON WATEEWORKS CO. 

(Circuit Court of Appeals, Elghth Circuit. December 24, 1917.) 

Nos. 4634, 4850. 

1. CoNTEMPT <@=66(3%) — Time foe Appeal. 

Where judgments in contempt proceedings were entered August 30, 
1915. an appeal taken October 16, 1916, cornes too late, and must be dis- 
inissed, under Aet March 3, 1891, c. 517, § 11, 26 Stat. 829 (Comp. St. 1916,. 
§ 1647), allowing six months in wliich to take appeals. 

2. CowTEMPT ®=66(1) — Review— Wkit of Ebkob— Equity Case.' 

Under Act Sept. 6, 1016, c. 448, § 4, 39 Stat. 727 (Comp. St. 1916, & 
1649a), declaring that no court having power to review a judgmeut or de- 
cree rendered or passed by another shall dismiss a wrlt of error solely 
because an appeal should hâve been taken, or dismiss an appeal solely 
because a writ of error should hâve been sued out, but when such mistake 
or error oecurg it shall disregard the same, and take the action which 
would be appropriate if the proper appellate procédure had been foUow- 
ed, a writ of error sued out to review a judgment in contempt proceedings 
entered in 1915, cannot be disraissed on the ground that the .iudgment 
was entered in an equity suit and reviewable only by appeal ; this being 
so despite the provisions of section 7 of the act (Comp. St. 1916, § 122Sa) 
that it should not apply or affect any writ of error, appeal, or certiorari 
already applied for, and that the rlght of review under existiug laws 
should remain unaffected for six months. 

3. Appeal and Errou <S=»77 — Review— Final .Tudqments. 

In a suit by a waterworks company agaiust a city to enjoin it from 
furnishing water to any of its citizens from a waterworks System which 
it had constructed, persons not parties to the action were adjudged guilty 
of contempt in dlsobeying a temporary injunctlon and iined. Ùeld that,. 
as they were not parties and could not appeal from the final decree 
in the main case, those so adjudged in contempt are entitled to appeal 
from, or sue out a writ of error to review, such judgment in contempt; it 
being final as to them. 
'4, Injunction <®=>218 — Violation of Injunotion. 

While the dismissal of a bill and temporary Injunction will not relieve 
those who violated the temporary injunctlon from the effects of their dis- 
obedience, or purge their contempt, it may be considered in deterniining 
the equities in the proceeding for contempt. 
5. Injunction ■§=223(1) — ^Violation op Injunction— Scope of Ordeb. 

A waterworks company, claiming an exclusive franchise, sued in the 
fédéral District Court to enjoin a city from furnishing water to any of 
its citizens from a water System which the city had constructed. On or- 
der to show cause, a temporary restraining order was issued ; thereupou 
the city's législative officers enacted an ordinance repealing the franchise 
of the waterworks company and directing it to remove its pipes and 
equipment from the highways, grounds, and public places of the city. 
The ordinance direoted the mayor, clerk, and city attorney to take such 
steps as mlght be necessary to effectuate its provisions. Thereupon a bill 
in equity was flled in the state court, praying an injunction restralnliig 
the waterworks company from collectlng or attemptlug to collect water 
rentals or rates. Held that, in view of the fact that the waterworks com- 
pany took no step to assert its exclusive franchise until the city had prac- 
tically completed its own plant, and that the temporary injunction was 
subsequently dismlssed and the bill denled, the city officiais and attor- 
neys, who asserted that they were acting in good faith in passing the or- 
dinance and instituting the litigation, should not be adjudged guilty of 
contempt on the theory that they had violated the spirit of the restrain- 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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'Ing order, for such order is not one which should be extended by construc- 
tion ; this being true, evcn though the city sought relief in the state court, 
wbile a suit involving tlie matters in controversy was pending in tlie féd- 
éral court, for the pendency of sucb suit did not deprive tbe city of the 
right to sue in the state court, and the waterworlis company had the 
right to apply in the fédéral court for an order staying proceedings in the 
state court. 

In Error to and Appeal from the District Court of the United States 
for the District of New Mexico; William H. Pope, Judge. 

Suit by the Raton Waterworks Company against the City of Raton. 
J. J. Shuler and others were adjudged guilty of contempt for violating 
an injunction order, and they appeal and bring error. Appeal dismiss- 
ed, and judgment reversed on writ of error. 

Pershing, Titsworth & Fry and R. G. Bosworth, ail of Denver, 
Colo., for plaintififs in error and appellants. 

L. Laflin Kellogg, of New York City, Jesse G. Northcutt, of Trini- 
dad, Colo., E. B. Upton, of Cripple Creek, Colo., and Henry W. Coil, 
-of Trinidad, Colo., for défendant in error and appellee. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. [ 1 ] This case is hère by writ of error 
(4634) and appeal (4850). The appeal was taken October 16, 1916, 
from a judgment in contempt proceedings entered August 30, 1915. 
It thus appears that the appeal was not taken within the time allowed 
by law (Act March 3, 1891, § 11, 26 Stat. 829 [Comp. St. 1916, § 
1647]) and must be dismissed. 

There is a motion to dismiss the writ of error for the following rea- 
•sons: (1) The judgment in contempt was an interlocutory order, and 
part of the record in the main case, and not reviewable prior to the 
final decree therein. (2) This court has no jurisdiction to review the 
judgment in contempt by writ of error, for the reason that said judg- 
ment was entered in an equity suit and is only reviewable by appeal. 

[2] The second point made has no merit, as section 4 of the act of 
September 6, 1916 (section 1649a, Comp. St. 1916, 39 Stat. 727), 
prohibits the dismissal of the writ for the reason urged. Section 7 of 
the act referred to provides that the same shall not apply to any writ oi 
error theretof ore duly applied for ; but it is manif est that said section 
7 is a saving clause against other provisions of the act and has no efïect 
upon section 4. 

In considering point 1 it will be necessary to describe to some extent 
the action in which the judgment in contempt was entered. 

[3] The Raton Waterworks Company commenced an action in 
equity in the court below to enjoin the city of Raton, N. M., from fur- 
nishing water to any of its citizens from a waterworks System which 
the city had constructed. The city of Raton in its corporate name was 
the only party sued. The plaintiffs in error, viz. J. J. Shuler, mayor; 
Floyd Hayner, clerk ; William T. Huffine, A. V. Lucero, Henry Boan, 
Edwin B. Plumphrey, Henry C. Jones, and Abe Garcia, aldermen; 
and Howard L. Bickley, James H. Pershing, and John R. Fry, attor- 
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neys — were not parties to the action, and the judgment in contempt 
imposed fines ranging from $50 to $100 each upon them for disobeying 
a temporary injunction issued in said action; the plaintififs in error to 
stand committed in default of payment thereof. The judgment fur- 
ther provided that the fines should be paid to the Waterworks Com- 
pany, as damages. Not being parties to the suit, plaintififs in error 
could not hâve appealed from the final decree in the main case. The 
judgment in contempt afïected them personally and was final. Bes- 
sette V. W. B. Conkey, 194 U. S. 324, 24 Sup. Ct. 665, 48 L. Ed. 997; 
Alexandria v. United States, 201 U. S. 117, 26 Sup. Ct. 356, 50 L. Ed. 
686; Nelson v. United States, 201 U. S. 92, 26 Sup. Ct. 358, 50 L. Ed. 
673. The motion to dismiss the writ of error must therefore be de- 
nied. The remaining question to be considered is : Were the plaintiffs 
in error guilty of contempt? 

[4, 5] As before stated the prayer of the complaint asked for a 
temporary injunction, to be made permanent on final decree, restrain- 
ing the défendant, its ofïicers, agents, employés, and attorneys from 
permitting or authorizing any of the inhabitants or citizens of the city 
of Raton to connect their water pipes with the mains of said city, or 
from supplying any of said citizens or inhabitants with water from 
the said water mains, either under contract to pay therefor, or gratui- 
tously or otherwise, until the further order of the court in the premises, 
or from using water from the city waterworks System for fire or hy- 
drant purposes, or any other municipal purpose, and from operating or 
using said waterworks system in any manner until the further order of 
the court in the premises. This was ail the relief asked for, except that 
there was a prayer for gênerai relief, but such prayer bas no im- 
portance in the matter now under discussion. The complaint was filed 
July 2, 1915. On the same day an order was issued requiring the 
plaintififs in error to show cause why a preliminary injunction should 
not issue restraining them during the pendency of the action as prayed 
in the complaint. A temporary restraining order was made a part of 
the order to show cause. It reads as f ollows : 

"And until the hearlng and final détermination of this motion, and the fur- 
ther order of the court In the premises, the said défendant, the olty of Katon, 
its offlcers, agents, servants, and attorneys, are hereby re.strained and enjoin- 
ed from supplying any of the citizens or inhahitants of the said city of Raton 
with water from the water mains of the défendant, either under contract to 
pay therefor, or gratnltoualy or otherwise, and from using water from Its wa- 
terworks System for lire hydrant purposes or any other municipal purposes, 
and from permitting or authorizing any of the inhahitants or citizens of the 
said city of Raton to connect their water pipes witli mains of the défendant 
in tlie city of Raton, and from operating or using Its waterworks System lu 
any manner whatsoever; this temporarj' restraining order not to become ef- 
fective until plalntiff shall hâve filed a good and sutllclent Injunction bond to 
be approved t>y the clerk in the sum of $5,000 protectiug défendant against 
damages pending the hearing." 

On July 31, 1915, after the order to show cause had been heard, the 
court made the f ollowing order : 

"This cause luiving been lieretofore suhmitted u])on plalntiff's motion for 
a temporary injunction, it is ordered that the said motion be granted and that 
said temporary Injunction be granted as prayed, upon an injunction bond lu 
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the sum of $15,000 to be flled witli the clerk witliin flve days and to be ap- 
proved by him, the temporary restraining oi'der lieretofore granted to continue 
meanwhile in force; to which vuling the respective parties duly excepted." 

On August 25, 1915, défendant in error filed a pétition for an order 
requiring the plaintiffs in error to show cause why they should not be 
punished for contempt for disobeying the injunctioii. No temporary 
injunction was ever in fact issued, except the restraining order made a 
part of the order to show cause. On the hearing of the order to show 
cause a temporary injunction was granted as prayed, the temporary 
restraining order to continue in force in the meantime. The order 
granting the temporary injunction contemplated that the writ should 
issue within five days, as the injunction bond was to be filed within 
that time, so it is doubtful whether the restraining order was in force 
after the period of five days, that being the meantime above mentioned. 
But, be that as it may, the injunction granted, if any, was in accord- 
ance with the prayer of the complaint, the language of which the 
temporary restraining order literally foUowed. Assuming, therefore, 
that there was actually or constructively some kind of an injunction 
in force, we proceed to ascertain what plaintiffs in error did for which 
they were punished. 

On August 30, 1915, the court found plaintiffs in error guilty of con- 
tempt on the allégations in défendant in error's pétition, which the 
court found were admitted by plaintiffs in error in their answer to the 
same. The pétition covers 46 pages of the printed record and only its 
substance can be stated. It set forth the oiScial relations of plaintiffs 
in error to the city of Raton, the proceedings in the suit resulting in 
what was claimed to be the injunction granted, the knowledge of plain- 
tiffs in error thereof , and then proceeded to charge that said plaintiffs 
in error had conspired and confederated together in enacting into law 
an ordinance of the city of Raton, known as No. 197. This ordinance, 
after numerous preliminary statements, ordained : 

"Section 1. That the ordinance entitled 'Oïdinance Xo. 10, granting fran- 
chise to the Katon Waterworks Company, to ereet nnd niaintaiu waterworks,' 
passed July 20, 1891, and published July 24, 1891, as auiended by Ordinance 
No. 104, and ail ordiiiances amendatory thereof, be and hereby are repealed, 
and the franchises therein granted be and the saine are hereby revoked, and 
au rights and privilèges therein granted, or thereby perniitted, are null. 

"Section 2. Tliat said Katon Waterworks Company be and it is hereby di- 
rected and re<iuired immediately to remove from the strects, alleys, lanes, 
roads and other liighways and grounds and public places within the city of 
Eaton its pipes, conduits, structures and works of every kind and cliaracter, 
used or capable of being used in connection with its waterworks System in 
said city of Katon. 

"Section S. The mayor, clerk and city attorney of said city be and they are 
hereby authorized and directed to take ail wuch steps as may be necessary on 
behalf of the city of Katon to effectuate the provisions of this ordinance. 

"Section 4. .\11 ordinances and parts of ordinances, in conflict with this 
ordinance are hereby repealed. 

"Section 5. This ordinance shall take effect and be in fuU force tive days 
after its passage and publication. 

"Adopted and approved this Oth day of August, A. D. 1915. 

"J. ,T. Shuler, Mayor." 

That plaintiffs in error, in further carrying out their said conspiracy, 
had filed a bill in equity in the district court in and for the county of 
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Colfax, New Mexico, in a suit entitled City of Raton v. Raton Water- 
works Company, wherein it was prayed that an injunction issue in said 
suit restraining défendant in error from collecting or attempting to 
collect any water rentals or rates which might accrue to it, and which 
injunction had been issued. The situation between the parties at the 
time the acts complained of were committed was this : The Water- 
works Company, claiming that it had an exckisive franchise to fumish 
the city of Raton and its inhabitants with water by virtue of an ordi- 
nance of the city, had commenced a suit to enjoin the city from supply- 
ing itself and its inhabitants with water by means of a waterworks 
System of its own, and a temporary injunction had been issued in said 
action. The city, after the injunction had issued, passed the ordinance 
above set out, repeahng the ordinance and amendment thereto, which 
granted a franchise to the Waterworks Company. It also commenced 
a suit in the state court for an injunction as heretofore stated. The 
passing of the ordinance and the commencement of the suit in the 
State court were not acts prohibited by the Hteral terms of the injunc- 
tion, and under the circumstances which surround the case we are 
of the opinion that the injunction order ought not to be extended be- 
yond its terms. The Waterworks Company had waited until the city 
had issued bonds to the amount of $400,000 and constructed a water- 
works System of its own, which, when the bill in the présent case was 
filed, was practically completed, and so alleged in the bill, The ordi- 
nance under which défendant in error claimed its franchise contained 
a provision that the city might revoke it in the event that défendant in 
error continued after complaint to furnish unwholesome water. 

The record before us shows that on final hearing the bill in the prés- 
ent action was dismissed, and also the temporary injunction. While 
the dismissal of the bill and the injunction would not relieve plaintiffs 
in error from the effects of their disobedience of the temporary injunc- 
tion, the dismissal may be taken into considération in determining the 
equities in the proceedings for contempt. The plaintiffs in error de- 
nied under oath that they intended to violate the injunction and allège 
that they acted in good faith in the matter. The législative power of 
the city of Raton to terminate the franchise of the défendant in error, 
under section 12 of the ordinance granting the same, was not destroy- 
ed by the filing of the bill in the fédéral court. So it seems to us that 
the passage of the ordinance complained of cannot be said to hâve been 
a violation of the temporary injunction. The city, it is true, might by 
cross-bill, or by answer in the nature of a cross-bill, hâve obtained ail 
the relief which it sought in the state court ; but it does not seem that 
the city was obliged to seek relief in that way, although, while the case 
was pending in the fédéral court, it could not do anything that would 
embarrass the fédéral court from giving the full relief to which the 
plaintiff was entitled under the bill. In any event the défendant in 
error could hâve obtained an injunction against the prosecution of the 
suit in the state court, and such relief was given at the time the judg- 
ment in contempt was entered. It was not necessary to hâve pro- 
ceeded by way of contempt. If the défendants were to be found guilty 
of contempt, such finding should, under the circumstances of this case. 
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have been based upon a violation of tlie literal terms of the injunction. 
In other words, it is not a case where the spirit of the injunction order 
ought to be strongly emphasized. 

The judgment against plaintiffs in error should be reversed; and 
it is so ordered. 



PATERLINI et ux. V. MEMORIAL HOSPITAL ASS'N OF MONONGAHELA 

OIT Y, PA., et al. 

(Circuit Court of Appeals, Tliird Circuit. January 21, 1918., 

No. 2293. 

1. Courts <S=3367 — Fédéral Courts— Rules of Décision. 

Wliere, on the ground of diversity of citizenship, an action Is liegun in 
tlie fédéral court against a hospital, cliartered nnder the state laws as a 
charitable corporation, to recover on ac(!Ount ot the death of a patient, 
the fédéral court should, on ground of coniity, if for no other reason, fol- 
io w the State rules as to liability of such hospitals, altlioughi fédéral 
courts, where their Jurisdiction dépends on diversity of citlzenship, should 
foUow those state rules of décision which have become rules of property. 

2. CiiARiTiES <©=>45(2) — Public C'uarities— Liabilities. 

A Pennsylvania hospital association, which was a charitable corpora- 
tion, is not, where there was no négligence on the part of its executive of- 
flcers, liable for the death of a patient resulting from négligent and unau- 
thorized act of a nurse who, contrary to the rules, went into the operating 
room to procure a cathartic, but instead procured a poison, which she ad- 
ministered to the patient with fatal results; the inapplicability of the 
doctrine of respondeat superior to charitable corporations having crys- 
tallized in Peun.sylvania into a rule of projjerty. 

3. Courts <&=tS07{l) — Fédéral Courts— Diversity of Citizensiiip. 

Tlie .lurisdiction given to fédéral courts on account of diversity of citl- 
zenship of the parties is intended merely to secure to a nonresident, as 
against citizens of the state, an impartial trial, and does not create in fa- 
vor of such nonresident any rights of action which citizens of the state 
under like situation would not have. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; W. H. Seward Thomson, Judge. 

Action by John Paterlini and Mary Paterlini, citizens and subjects 
of the kingdom of Italy, against the Mémorial Hospital Association 
of Monogahela City, Pa., a corporation, and Joseph A. HeiTon and 
others, citizens of Pennsylvania. There was a judgment for défend- 
ants (241 Fed. 429), and plaintiffs bring error. Affirmed. 

Arthur O. Fording, of Pittsburgh, Pa., for plaintiffs in error. 

Charles G. Mcllvain and Mcllvain, Murphy, Day & Witherspoon,, 
ail of Pittsburgh, Pa., Cari E. Gibson, of Monongahela, Pa., and An- 
drew M. Linn, of Washington, Pa., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. This suit was brought against an 
incorporated hospital and against its directors individually, by the 
parents of a boy who died while a patient in such hospital, to recover 

<g=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered DIgests & Indexe» 
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damages for négligence alleged to hâve caused his death. The juris- 
diction of the court is based on diversity of citizenship, the plaintiffs 
being citizens of Italy, and the défendants citizens of Pennsylvania. 
The court below sustained a demurrer and dismissed the suit. On 
writ of error this court (see 232 Fed. 359, 146 C. C. A. 407) reversed 
the case; the court saying: 

"In View of the allégations oi the pleadings and of tlie fart, that the ques- 
tions involved in this case so closely concern the administration of charitable 
foundations in Pennsylvania, we are unwilling to pass upon the liability of 
such institutions and their trustées for négligence, until by the proofs, rather 
than from the uneertain averments of pleadings, we are pi-ecisely informed of 
the facts upon whlch our judgnient should rest. Without, thei'efore, express- 
ing in any way any view upon thèse questions, we deein It the exercise of 
wise discrétion to overrule the demurrer and allow the ijroofs to be iilaced ou 
record before the case is reviewed by this court. Accordiiigly we will reverse 
the judgnient below, and remand the cause, with directions to overrule the 
demurrer, without préjudice to later raising the questions raised by it, and 
that the cause proceed in due course." 

Subsequently the case was tried, proofs on both sides taken, and the 
court directed a verdict for the défendants. Thereupon the plaintiffs 
sued out this writ. Consequently we now hâve the full proofs, and are 
thereby enabled to dispose of the important questions hère involved to' 
much better advantage than when the case was hère before. As pre- 
sented by pleadings and proofs, the right of the plaintiffs to recover 
takes three aspects : First, the personal liability of the directors aris- 
ing from any négligence on their part ; second, the liability of the cor- 
porate défendant, the Flospital, arising from the négligence of its 
officers ; and, third, the liability of the Hospital for the négligence of a 
nurse. 

Without reciting ail the proofs, we may say they tend to show the 
défendant hospital was chartered by the state of Pennsylvania, and was 
located in a bituminous coal district, where mining accidents were of 
fréquent occurrence and required prompt attention. In the operating 
room there were constantly kept two one-gallon bottles— one containing 
bichloride, the other mag. salts — which were necessary and much- 
used antiseptics in surgical work. Each of thèse bottles was plainly 
labeled ; the bichloride being also marked "Bichloride, Poison." The 
surgical room was entirely separate from the ward section, was at some 
distance, and nurses in the ward section were forbidden to enter it. 

Such being the situation, the proofs show that about 6:30 on the 
morning of the accident a ward student nurse had occasion to adminis- 
ter a cathartic of epsom salts to the plaintiffs' son, a patient in her 
ward. Going to the cupboard where the cathartics were kept, she got 
castor oil, but, finding no salts in the customary place, she, in violation 
of the rules, went across two corridors to the dressing room, which con- 
nected with the surgical room. Her description of what followed, after 
there finding the bottles of antiseptics referred to above, was: 

"Q. Those bottles you say were large gallon bottles? A. I think they were 
gallon bottles. Q. Were they labeled so that j'ou could read theuiV A. Yes, 
sir. * * * Q. In making your observations in this room that morning, 
did you read on this bottle the label, 'Bichloride'? A. Yes, sir; I read the 
bottles. Q. You saw on another bottle 'Solution of Salts' — epsom salts? A. 
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Tes. Q. Tou say, wlion you found a bottle of epsom salts in the operating 
room, you put your tray on a ùible ; and wliat was the position of tlie table 
which you jilaeed your tray on \vith référence to the location of the bottles? 
A. It was alKJUt like that (iudicating) to the left, and I just turned tliat way. 
Q. You turned about half way around? A. Yes, sir. Q. And in reaching down 
In that maliner. half turned, your hand fell upon the bottle containing bi- 
cWoride, instead of the solution of epsom salts? A. That Is the only way I 
can remeuiber making tlie niistake. I had read it flrst, and then it seems, 
when I went to get my glass, I reached at the same time for the bottle, and 
picked up the wrong bottle. * * * Q. Was there anythlng about that bot- 
tle beside the label — I am referring now to the bottle of liichloride — was 
there anytliing about that bottle, beside the label, to indicate that it contained 
poison? A. They were la'beled iioison. Q. It was labeled poison? A. That is 
as well as I can renieinber what it was labeled." 

Bearing on Avhat this student nurse should hâve done when she 
found there were no salts in the ward cupboard, the uncontradicted 
proof was : 

"Q. What was the duty of the nurses when they discovered that 'mag.' salts 
was not in the euplioard where they went to obtain it? A. Slie should hâve 
referred to tbo graduate nurse. Q. Hâve you ever before, in your expérience, 
had a nuî'se go into another department of a hospital to hunt medicine? Was 
there aiiy such authority on the part of a nurse to do so? A. No; she should 
not go to another department wlthout permission. Q. Is it not against tlïé 
well-known rules and régulations of your hospital for her to bave done so? 
A. Yes, sir." 

The proofs further showed the executive work of the hospital was 
in charge of experienced and capable people, and there is an entire 
absence of any proof showing an act of commission or omission on the 
part of the directors, or on the part of any executive ofhcer of the hos- 
pital. 

In the absence of such proof, it is clear that the court was justified, 
and indeed it was its duty, to charge the jury that there was no proof 
that justified a verdict against the directors personally or against the 
hospital for négligence on the part of its executive officers. It fol- 
lows, therefore, that the only ground on which the hospital could be 
held was for the négligence of the student nurse, and under the proofs 
that phase of the case résolves itself into the question whether the hos- 
pital is responsible for the négligent act of a nurse done without the 
knowledge of the hospital, outside the scope of her duty, and in viola- 
tion of the rules of the hospital. 

This hospital was chartered by the state of Pennsylvania under that 
section of its gênerai incorporation act of April 29, 1874 (P. I,. 73), 
which provides for corporations not for profit and for "the support 
of any benevolent, charitable * * * undertaking." 

[1-3] The corporation being created by the state of Pennsylvania, 
being supported by charitable contributions of its citizens and by ap- 
propriations by that .".tate, and the charitable uses and trusts which 
such a corporation administers being subjects over which the courts 
of that state are given statutory jurisdiction, the case would seem 
especially one where a fédéral court would from comity, if for no other 
reason, incline to follow the settled law of Pennsylvania if such law is 
found to exist. In the able opinion of Judge Gray, in Snare & Triest 
Co. v. Friedman, reported at 169 Fed. 1, 94 C. C. A. 369, 40 L. R. A. 
247 F.— 41 
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(N. S.) 367, this court, while noting its wide range or independent 
judgment, recognizes that in cases based on diversity of citizenship, 
a fédéral court exercises a jurisdiction concurrent with the local state 
courts, and lays down this salutary policy and principle: 

"It is to be remembered, however, that this diversity of opinion will not be 
indulged in by the courts of the United States, where, as \ve hâve just «aid, in 
the ordinary administration of the law by the state courts, and by the settled 
course of their décisions, certain rules are established whlch hâve become 
rules of property and conduct in the state, and Imve ail the efCect of law, 
which it would be wrong to disturb." 

Taking this as its chart, the duty of the court below was clear. This 
hospital was of the gênerai type described by the Suprême Court of 
Pennsylvania in Gable v. Sisters of St. Francis, 227 Pa. 256, 75 Atl. 
1088, 136 Am. St. Rep. 879, as— 

"maintained by donations, appropriations made by the state, and pay received 
from such patients as deiuand and are acconnnodated witli rooms separate 
from the gênerai wards. * * * Admission to the hospital is denied [to] no 
one on grouuds of religions faith or because of IniVbility to pay. * * * It 
has no corporate stock; it can déclare no divideuds, and its entire Income is 
employed to maintain and enlarge, as it Is able, its capacity for gratuitous, 
beneficent service to the public." 

That such organizations are trustées for the public benefit is a rec- 
ognized principle in that state. In Humafte Fire Co.'s Appeal, 88 Pa. 
391, the Suprême Court referring to a tire engine company, says: 

"This is not a trading corporation designed to make mouey for its share- 
holders, whose nioney has purchased its property and in whlch property every 
such shareholder has a right, proportionate to the auiount of his contribution, 
but it is a charity, incorporated as a public benef action, and it consequeutly 
holds its property, which has been coiitrlbuted by tlie public, in trust for that 
public. There are no shareholders in companies of this kind, and If any con- 
tributions hâve been made to this company by the inembers thereof, they were 
made as gifts and donations for the public good, and thèse members them- 
selves are but trustées and agents to carry into effect this charitable organiza- 
tlon. That a voluntary association of individuals, who hâve contributed funds 
for a purely public purpose, will be regarded as a charity was ruled in Thom- 
as V. EUmaker, 1 Pars. Eq. Cas. [Pa.] 98; and that such association has been 
incorporated alters neither its design nor nature, but only gives it a légal sta- 
tus which it would not otherwise possess. * * • It is but a trustée for the 
public and to give its assets to its members would be a perversion of such 
trust." 

In Fire Insurance Patrol v. Boyd, 120 Pa. 646, 15 Atl. 556, 1 L.'R.. 
A. 417, 6 Am. St. Rep.: 745, where the object of the corporation was 
"to protect and save life and property in or contiguous to burning 
buildings, and to remove and take charge of such property, or any 
part thereof, when necessary," the court held that : 

"The Fire Insurance Patrol of Philadelphia is a publie charitable institu- 
tion;" that is, "in the performance of its duties it is actiug in aid and in case 
of the municipal government in the préservation of life and property at Ares." 

In Ford V. School District, 121 Pa. 549, 15 Atl. 812, 1 L. R. A. 607, 
it was held that in Pennsylvania a school district is but an agent of the 
commonwealth, and as such a quasi corporation for the sole purpose 
of administering the commonwealth's System of public éducation ; it 
is therefore not liable for the négligence of school directors or of their 
employés. 
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Thîs latter question of the liability of such corporations for tlie nég- 
ligence of its employés, after being simply referred to in Boyd v. In- 
surance Patrol, 113 Pa. 269, 6 Atl. 536, finally came before the Su- 
prême Court of Pennsylvania in 1888, in Fire Insurance Patrol v. 
Boyd, 120 Pa. 646, 15 Atl. 558, 1 h. R. A. 417, 6 Am. St. Rep. 745, and 
it was there held the rule of respondeat superior did not apply to a 
public charity like the Insurance Patrol, and it was not liable for the 
négligence of an employé. In that case the court said: 

"No State in this couutry, or in the world, bas uplield the sacredness of 
trusts with a Armer hand than the state of Pennsylvania. Not only is a trus- 
tée for a public or private use not peruiitted to misapply the trust funds com- 
mitted to his care, but if he couvert theni to his own use tlie law punishes him 
as a thief. IIow mucli belter than a thief would be the law Itself, were it to 
apply the trust's funds eontribtited for a charitable ohject, to pay for injuries 
resulting from the torts or négligence of the trustée? * * * if the priuci- 
ple contended for hère were to receive any countenance at the hands of this 
court, it would be the most damaging blow at the integrity of trusts which has 
been delivered in Pennsylvania ; we are not prepared to take this step." 

This décision, made in 1888, rernained the unquestioned law of the 
state until 1910, when it was again sought to be raised in Gable v. 
Sisters of St. Francis, 227 Pa. 254, 75 Atl. 1087, 136 Am. St. Rep. 
879; a case against a hospital and in ail pertinent facts like the prés- 
ent. But the Suprême Court adhered to its former décision, saying : 

"It is a doctrine too well estahlished to he shakeu, and as unequivocally de- 
clared in our own state as in any other, that a public charltv cannot be made 
liable for the torts of its servants. • * * In 120 Pa. 024 [15 Atl. 583, 1 
L. R. A. 417, 6 Am. St. Rep. 745J, the question received an eniphatic and un- 
equivoeal answer, and the rule as stated there is the settled law of Pennsyl- 
vania." 

During the 30 years that hâve elapsed since the earlier décision, 
many public charities hâve been founded, enlarged, or endowed by 
gifts, bequests, or state appropriations. The founders and donors hâve 
had the solemn sanction of the state's most authoritative court that on 
such public charities should not be imposed légal liability for the nég- 
ligence of those employed to administer them. Freedom from such 
liability wronged no one, because no one was bound to accept of their 
helpful service, and it was no injustice to couple with the voluntary 
enjoyment of such service, judicially decreed freedom of the charity 
from liability for négligence. Such being the settled law of Pennsyl- 
vania, a plaintifï in a case like this would hâve no ground on which to 
support a case in a state court of Pennsylvania. Why should the fact 
that he is a nonresident of that state, and therefore with less claim on 
its public charities than its own citizens, enable him, by going into 
a fédéral court, to obtain a judgment which would be denied to a citi- 
zen of Pennsylvania. The jurisdiction of the fédéral court given to 
nonresidents against citizens of the local state, is to insure an impartial 
trial, not to create rights of action which citizens of the state, in like 
condition, do not bave. 

Notwithstanding such is the case, it is contended that we should not 
follow the Pennsylvania cases, because, as is alleged, they are not 
based on sound principles. We hâve examined the whole range of 
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learned and lengthy opinions cited on this gênerai subject, but we re- 
frain from entering the tempting field of joining in such discussion. 
Whatever may be the grounds for their conclusions, the Pennsylvania 
décisions and those in accord therewith, hâve adjudged two things, 
namely, that hospitals and the like are public charities ; and, secondly, 
that the law does not impose liability on such charities for négligence 
of an agent in administering such charity to beneficiaries. Some déci- 
sions are based on restricting trust funds to fulfill trust purposes ; 
some on the public character of the trust, and some treat the exemp- 
tion as an exception from a gênerai liability. We see nothing to be 
gained by an abstract discussion of thèse théories. The simple fact is 
that if liability by a hospital, to a patient, for the négligence of a nurse 
exists, it is one imposed by law and is not created by contract. The 
imposition of that liability, in other words, invoking the légal principle 
of respondeat superior, was, when the question originally arose in 
Pennsylvania, largely a question of judicial discrétion, and the due ex- 
ercise of that discrétion involved, on the one hand, the broad field of 
invoking, encouraging, safeguarding, and perpetuating charitable gifts 
and trusts, and, on the other, a due regard for the welfare and pro- 
tection of those who availed themselves of the ministrations of thèse 
charities. With this in vie-w, the Pennsylvania courts charged with 
the responsibility of imposing or not imposing liability, and having the 
wide field of encouraging, as well as of beneficially administering, char- 
itable trusts, held they would not impose liabiHty on the part of the 
trust to a beneficiary for the négligent act of an employé or agent in 
administering its benefits. Whatever the reasoning process by which 
it is reached, the conclusion commends itself to us. 

The many accidents resulting from the industrial pre-eminence of 
Pennsylvania, hâve called into being hospitals in every section of the 
State. Those hospitals hâve in turn inspired large private and state 
benefactions, and hâve called to their directorship the most efficient, 
careful, and thoughtful men and women. The outcome has been that 
for one patient injured by a nurse's négligence, thousands bave had a 
degree of solicitons care far in excess of a légal standard of mère duty. 
The unselfish aims of charities, the high grade of thoughtfully careful 
people whom the very nature of such charities eniist in their service, 
the voluntary act of récipients in seeking their aid, the comparatively 
f ew cases in which nurses bave proved négligent, ail unité to vindicate 
the far-seeing wisdom of the earlier décisions of Pennsylvania which 
refuse to impose liability on a hospital for the négligence of a nurse, 
and we see no reason why this court should départ from, and every 
reason why it should abide by, this ruling of the Pennsylvania courts. 

The judgment below is affirmed. 
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BALL V. IMrROVED PROPERTY HOLDING CO. OF XRW YORK. 

EMPIRK TRUST CO. v. IMl'ROVKD l'KOPIOUTY IIOI-DING CO. 

OF NEW YORK et al. Ex parte PAItSONS et al. 

(Circuit Court of Appeals, Second Circuit. December 24, 1917.) 

No. 54. 

1. Receivers ig=>128 — Receivees' Certificates— Priorities. 

Where tlie order provlding for tlie issuance of certificates by tlie re- 
ceiver of an insolveut corporation wtiicli includod as part of its assets 
a term for years, in valuable real property, niade no provision for priority 
to the holders of the certificates, which were issued to secure funds to pay 
taxes, rent and other charges the nonpaynient of which entitled the lessors 
to retake the property, the holders of such certificates are not entitled to 
priority over the subsequently accruing claims of the lessors for rent, for 
there Is no différence in equity between the claims for rent due before 
the insolvency, whlch were secured by the rlght of re-entry, and which 
the certificates paid, and that due afterwards which was equally secured 
and which the lessors forebore to assert by re-entry. 

2. Receivers <S=>128 — Receivees' Ceirtificates — Priorities. 

As every one wlio deals with a receiver knows that he bas power to 
charge the estate only as the court may authorize him, and as the court 
having the funds in its custody may establish such priority as it sees fit, 
at least against those creditors who take the crédit of the receiver after 
the order authorizing the earller debt bas once been passed, the rigbts of 
those taking receivers' certificates dépend on the priorities given lu the 
order providing for issuance of the certificates. 

3. Receivers <S=5l52— Priorities— Adjustment. 

The court Is not absolutely bound to recognlze the priorities in a re- 
ceivership case flxed by its order, and that matter is open to équitable 
readjustment, however conclusive a protection the order may be to the 
receiver as to payments made under its ternis. 

4. Receivers <S=>128 — Priorities— Order. 

Where to enable a receiver of au insolvent corporation to make pay- 
ments to protect the corporation's leasehold, from whlch property the 
receiver was about to be dispossessed by the lessors on account of non- 
paynient of rent and other charges, the court authorized tlie receiver to 
issue certificates under an order declaring they should constitute a lien 
upon ail the property of every nature of the cori)oration and upon its 
net earnings, and that such lien should be prior to a specified mortgage, 
and to the gênerai claim of unsecured creditors, the holders of the cer- 
tificates were given no priority over the lessors for subsequently accru- 
ing claims for unpaid rents; both being creditors of tlie receiver. 

5. Receivers <S=5l52— Assets— Maeshaling. 

Where the holders of receivers' certificates had no priority over the 
claims of lessors for rents becoming due after receivership on property in 
which the insolvent corporation had a leasehold interest, the scveral claims 
and the funds for which the receiver was to account should be brought 
into hotchpot and the funds distributed pro rata. 

6. Receivers (©=128 — Receivers' Certificates— Priorities. 

An order continuing a receivership declared that 10 per cent, of the 
gross rents and incomes of the property should be set aside in a separate 
fund held for or ai)plied to the expensos, charges, or obligations of the 
receivership, and further provided that after making certain déductions 
the receiver should pay and apply the balance of the rents and income 
from such property to the payment of taxes and other govermuental 
charges thereon and the rentals due the owiiers. To prevent the lessors 
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of property In which tbe corporation had a leaseliold interest from flis- 
possessiug him on account of nonpayment of rents and taxes, the receiver 
under authority of the court issued certifieates to obtaln funds for the 
payment of those charges. HeM, that such certifieates could not lie con- 
strued as obligations for whlcli a percentage of tlie profits was rcserveil, 
but that term sliould be understood as referring merely to the ordiiiary 
expenses of the receivership; nor could the order be construed as gi\'ii!g 
a priorlty to rent charges subsequently aecruing over the certifieates. 

7. RECEIVERS ®=128 RECEIVERS' OBBTIFICATEB— r'iilOHITlES. 

Expenses of receivership, Including allowances to receivers' solieitors, 
are taxable as costs and entitled to priority over the receivers' certifi- 
eates; but allowances to a mortgage trustée and its solieitors are net 
entitled to such priority. 

8. Eeceivers <S=»128 — Eeceivers' Ceetificates— Peiobities. 

Where receivers' certifieates were issued subject to costs, counsel fées, 
and disbursements, but the claims of lessors for rents on property held 
by the receiver and which accrued during the receivership stood ou the 
same footing as ordinary receivership certifieates being debts of the re- 
ceiver, funds remaiuing in the hands of the receiver after deducting the 
allowances to his attorney and the incidental charges should be ratably 
divided between the lessors and certiflcate holders ; the allowance to the 
mortgage trustées and their solieitors belng a charge against the sum ap- 
portioned to the certlficate holders but not the lessors. 

9. Appeal and Errob iS=3<)00 — Review— Presumptions. 

Where no appeal was taken from an order denying the holders of re- 
ceivers' certifieates certain prlorities, it must be assumed that they did 
not assert priorlty over those chargea 

10. Eeceivers <S=399(1) — Debts— Rent. 

Where the receiver of an Insolvent corporation who took possession of 
property in which the corporation had a leasehold interest, and, to pre- 
vent the lessors from dispossessing him on account of the nonpayment of 
charges and rent, secured an order providing for the issuanee of certifi- 
eates to obtain funds to pay such charges, the lessors' claim for rent sub- 
sequently aecruing and which was secured by the right of re-entry is a 
proper debt against the receiver, regardless of whether his possession in 
tlie flrst instance was neutral, and may be asserted as such in a proceed- 
Ing to settle the receiver's accounts. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Creditors' bill by Alwin Bail, Jr., against the Improved Property 
Holding Company of New York, together with ancillary dépendent 
bills by the Empire Trust Company, as trustée, against the Improved 
Property Holding Company of New York and others. A receiver was 
appointcd, and Eliza L. Parsons and others, trustées under the last 
will and testament of William Barclay Parsons, deceased, and others, 
and Eliza L. Parsons and others individually, filed objections to the 
account of the receiver. From an order sustaining the report of the 
master, and overruling their objections, Eliza L. Parsons and others 
appeal. Reversed and remanded. 

This is an appeal from an order disposing of the balance of a certain sum 
of money in the hands of the receiver of tlie défendant herein upon confirma- 
tion of a master's report flled June 13, 1916. Tlie order was made in tlie 
administration of the property of the défendant, which came first into 
this court by a creditor's bill to sequester ail the assets of the cor- 
yioratlon and to prevent its dissipation by attnchments, éxecutions, and 

®=oFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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other légal process issued by Its creditors. In May, 1912, tlie bill was flled 
and a decree cntered on May 21, 1914, appointed temporary receivers for the 
corporatioi), foUowed on May 31, 1914, by an order making permanent such 
receivers and directing tliein to conserve the assets of the company for its 
creditors. The assets of the corporation consisted for the most part of terms 
for years in real estate in the city of Xew York, aniong which was a lease 
to the corporation from certain Indivlduals who were trustées under the will 
of William Barclay Parsons, deceasod. The lease was niade on January 21, 
1908, and was at the yearly rent of $.'53,500 a year. It had tlie usual covenants 
to pay the taxes levied upon the property, rights of re-entry for defaults, and 
other clauses common in such cases. On June 3, 1912, tlie Parsons trustées 
applied to tlie District Court for leave to dispossess the receiver, who was 
in actual possession under the orders of May, 1912, and to take over the lease 
in accordanee with the rights of re-entry tlierein provided, and thls leave was 
glven on July 16, 1912, and remained available to the lessors from that tiuie 
on. At the tlme when the receiver was appointed the taxes were largely in 
arrears and the lessor had the right therefore to re-enter under its lease in 
accordanee with the Code of Civil l'rocedure of the State of New York. 

On July 3, 1912, the Equitable Trust Company, as trustée for bondholders 
under a mortgage executed on June 1, 1906, by ancillary dépendent bill 
began to foreclose that mortgage. The Empire Trust Company was a party 
défendant to this suit, as trustée under a junior mortgage of May f4, 1909, 
known as B-mortgage, which covered part of the assois of the défendant. 
On July 12, 1912, the receivership was dividcd, and one set of receivers from 
that time forth took possession of and received the income from the property 
covered by the Equitable Trust Company mortgage which did not include the 
premises leascd by the Parsons trustées. The third receiver, Joseph J. 
O'Donohue, continued as receiver of the rest of the property of tlie défendant, 
ineliiding the premises now in question. Finally, on Noveniber 20, 1912, the 
Empire Trust Company of New York, as trustée under the mortgage of May 
24, 1909, already mentioned, by ancillary dépendent bill started to foreclose 
its mortgage (the B-niortgage), and the receiversliip was extended to that 
property for the benefit of tlie Empire Trust Company as such trustée, and 
an order was signed on November 25, 1912, directing the disposition of the 
Income from tlie properties to be made by the receiver. The relevant parts 
of that order are as foUows: 

"Ordered that Joseph J. O'Donohue, Jr., as receiver of the property of Im- 
proved Property Holding Company of New York, covered by its said mort- 
gage dated May 24, 1909, pay and apply and disburse the rents and income 
from eacli of the properties in bis possession as and wlien received by him as 
foUows: 

"(a) Ten per cent. (10%) of the gross rents and income of each of the said 
properties shall be set aside in a separate land and lield for or applied to 
the paymeut of the expenses, charges and obligations of the receivership, iù- 
cluding a faii- proportion of the expenses of the maintenance of the gênerai 
ofllces of Joseph J. O'Donohue, Jr., as receiver in any of his aforesaid capacl- 
ties at No. 505 Yiîth avcime, borough of Manhattan, clty of New York, and 
the wages of the employés and assistants coimected therewith. 

'■(b) After the déduction of said ten per cent, ail rents and income from 
the said property shall be applied to the paymeut of operating or maintenance 
charges or expenses of the said property, exclusive of taxes, grouud rents 
and mortgage Intorest. 

"(c) After making the déductions and payments provided for above in para- 
graphs (a) and (b) the said receiver shall pay and apply the balance of the 
rents and income from each such property to the paymeut of the taxes and 
other governmental charges thereon, aud the rentals due the owners thereot, 
the interest on mortgages thereon, and other sums payable on aceount of 
obligations in respect of each such property, by the Improved Property Hold- 
ing Company of New York and properly payable by the receiver hereby ap- 
pointed, it being the inteut of this order tliat the rents and income from eacli 
property applied under this provision shall be applied to such property only. 

"(d) After making the déductions and payments provided for above in 
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paragraphs (a), (b), (c), the receiver shall hoM the balance of the rents and 
income from eacb sueh property, subject to the further order of this court." 

Meanwtiile, the bondholders mider the mortgage of May 24, 1909, known 
as B-mortgage, desiring to maintain the lease of 505 Fifth avenue, entered 
into negotiations with the Faisons trustées lookhig toward the payment of 
back taxes and made a provisional agreement wlth the Parsons trustées that 
upon the payment of such back taxes they should keep the leasehold for two 
years from January 1, 1913. In order to obtaln the necessary money, whlch 
amounted to more than $30,000, on November 27, 1912, they petitioned the 
court for leave to issue receivers' certificates, the proceeds of whieh should 
go to pay thèse taxes, and relieve the term from the threat of re-entry, as well 
as to pay the Interest due upon a mortgage of the term to the lessors. On 
the same day the court passed an order granting the prayer of thls pétition 
and authorizing the receiver to issue $.30,000 of receivers' certificates. The 
material part of this order is as follows: 

"Ordered that the prayer of said pétition be and it hercby Is granted so 
far as is hereinafter set forth, and the said Joseph J. O'Donohue, Jr., as 
receiver of the property of Improved Property Holding Company of New York, 
covered by its mortgage dated May 24, 1909, be and he hereby is authorlzed to 
issue his certificates of indebtedness to an amount not exceedlng $30,000, 
upon the terms and conditions hereinafter set forth. 

"Said certificates, to the amount of the principal and interest thereof, shall 
constitute a lien upon ail the property of every nature and description of 
Improved Property Holding Company of New York, subject to its mortgage 
dated May 24, 1900, made to Empire Trust Company, as trustée, and upon ail 
the net earuings and income of the said property after déduction of 10 per 
cent of the income from the said property, as provlded in the order filed in 
the above entitled causes on the 25th day of Xovember, 1912, except so 
much of said property and earnings as may be necessary to defray costs, 
counsel fées and disbnrsements as finally allowed by the court. Said lien 
shall be prier, as respects said property, to the mortgage of Improved Prop- 
erty Holding Company of New York dated May 24, 1909, to the lien of the 
mortgage of Improved Property Holding Company of New York, dated 
October 1, 1911, made to New York Trust Company, as trustée, and to the 
clalnis of the gênerai unsecured creditors of Improved Property Holding Com- 
pany of New York. » * * 

"The proceeds of the said certificates shall be applied to the following 
purposes and no other; 

"(1) The payment of the arrears of taxes, water rents and oth^r charges, 
together with Interest thereon to the date of payment, assessed against the 
premlses in the borough of Manliattan, in the city of New York, known as 
No. 505 Fifth avenue, whlch premlses were leased by Indenture dated January 
24, 1909, between Eliza L. Parsons, Schuyler Parsons and William Barclay 
Parsons, as trustées, parties of the flrst part, and Improved Property Holding 
Company of New York, party of the second part. 

"(2) To the payment of the arrears of Interest upon the mortgage upon 
said leasehold, dated January 21, 1908, made by Improved Property Holding 
Company of New York to Eliza L. Parsons, and otoers, as trustées. 

"(3) To the payment of interest at the rate of C per cent, per annum upon 
any deferred payments heretoforp, since May 21, 1912, made to the lessors un- 
der said lease, from the date wheu such deferred payments became due to 
the date of the payment thereof. 

"(4) To the payment of a counsel fee not exceeding $1,000 to counsel for 
the said lessors for légal services made necessary by the receivership of 
Improved Property Holding Company of New York." 

Later it became necessary to obtain seven thousand dollars more upon simi- 
lar receivers' certificates for the sanie purposes, and on the 17th day of 
November, 1913, the District Court passed an order in the same terms author- 
izing the issuance of such added certificates. 

On June 1, 1915, the Parsons trustées obtained the leave of this court to 
begin the foreelosure of their mortgage upon the term for years hecauso of 
the defaults in the payment of the installnicnts of interest due upon the same, 
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and foreclosure was bejjun, a receiver appointed In the state courts, and the 
property taken out o£ the hands o£ the District Court. 

The recelrer having disposed of ail the property in one way or another 
flied hie aceounts and prayed leave for a discharge on June 19, 1915. The 
accounts were later continued down to April 1, 1916, and showed a balance 
on hand derlved altogether from the net income out of the property whlle It 
had been managed by hlm, and those funds whlch had been turned over to 
him on hls separate appointment in June, 1912. On July second, 1915, the 
Parsons trustées flled certain objections to the account of the receiver as so 
flled, which matter stood over until April 13, 1916. Meanwhile, and on No- 
vember 11, 1915, the Parsons trustées flled supplemental objections to the 
accounts, thèse latter seeking to ralse the question whether the receivers' 
eertlficates had prlority over their claims for rents whlch had arlsen during 
the occupation of the receiver. The District Court on April 1, 1916, denled 
leave to the Parsons trustées to flle the supplemental objections heretofore 
notlced, but referred the whole accounts as brought down by the revised sum- 
mary of April 1, 1916, to a spe:Ial master to take and state the same and to 
report on the proper allowances, claims and gênerai distribution of the 
balance found due. This report the spécial master flled on June 13, 1916. 
He disregarded the claims of the Parsons trustées under the ruUng of the 
District Court, passed the accounts, and made certain allowances to the re- 
ceiver's attomeys. To tbis report the Parsons trustées excepted, but the 
report was confirmed with certain modifications in the allowances. 

The substantial questions Involved are those sought to be raised by the 
supplemental objections of the Parsons trustées, i. e., whether upon the net 
balance of the income derlved from the management of ail the propertles cov- 
ered by the B-mortgage the receivers' certiflcates are a lien ahead of the rent 
arlsing under the Parsons lease, and, if not, where in marshallng the Income 
they should stand and where should stand the allowances to the trustée and 
Its solieitors. 

Spotswood D. Bowers, of Bridgeport, Conn., for Parsons trustées. 
Reese D. Alsop, of New York City, for Empire Trust Co. 
Edward F. Clark and Rogers Hinds, both of New York City, for 
holders of receivers' certificates. 

Guy Van Amringe, of New York City, for receiver. 

Before WAE.D and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] Among the creditors of a receiver we see no reason why 
either the lessors or the certificate holders should enjoy a priority 
unless some such was established by the court. We are not deal- 
ing with a public service corporation (Texas Co. v. Int. & G. Nortb 
Co., 237 Fed. 921, 150 C. C. A. 571), and unless it appears that 
the court meant to postpone the certificate holders to the lessors, 
or vice versa, we can see no reason upon the bare origin of their 
claims why either should step ahead of the other. We recognize 
no différence in equity between the rent due before the insolvency 
which was secured by the right of re-entry and which the certificates 
paid, and that due afterwards which was equally secured, and which 
the lessors forebore to assert by re-entry. It is true that under Durand 
& Co. v. Howard & Co., 216 Fed. 585, 132 C. C. A. 589, L. R. A. 
1915B, 998, the claim for rent due before the insolvency was held not 
to be preferred in distribution, but that case rested upon the waiver 
of the existing forfeiture involved in asking the court to compel the 
receiver to exercise his option to afiirm or reject. The lessors did 
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not do so liere, and theirs was a claim upon which they could hâve re- 
entered. The supposition, therefore, that the certificates should be 
postponed, because their proceeds only went to pay an existing debt 
of the corporation, is not true in fact assuming it would in any case 
be a good distinction, which we do not décide. The considération ad- 
vanced by each class of creditors, the lessors and the certificate holders, 
was for the essential préservation of the estate, since without it the 
best asset would hâve been lost. Each was a debt strictly within the 
powers of a court of equity which may pledge a part of the assets for 
the préservation of the rest; each was as much an operating expense 
as the other. 

[2] As in ail such cases, the order authorizing the debt is the most 
conclusive évidence of the rank which the creditors should hold among 
other claims on the fund. This has been repeatedly used as the test 
in cases of receivers' certificates. Anderson v. Condict, 93 Fed. 349, 
35 C. C. A. 335 ; In re Tohn W. Farley Co., 227 Fed. 378, 142 C. C. A. 
74; St. Louis Union trust Co. v. Texas So. Ry. Co., 59 Tex. Civ. 
App. 157, 126 S. W. 297; Lewis v. Linden Steel Co., 183 Pa. 248, 38 
Atl. 606; In re J. B. & J. M. Cornell (D. C.) 201 Fed. 381. The court 
having the fund in its custody may establish such priorities as it sees 
fit, at least as against such creditors, as take the crédit of the receiver 
after the order authorizing the earlier debt had once been passed. 
Every one who deals with a receiver knows that he has the power to 
charge his estate only as the court may authorize him, and, if a pros- 
pective créditer fails to inquire how far the assets may be already in- 
cumbered, he takes the risk. 

[3] We do not forget that the court is not absolutely bound to 
recognize the priorities fixed by the order, and that the matter is open 
to équitable readjustment, however conclusive a protection it may be 
to the receiver as to payments made under its terms. Louisville Rv. 
Co. V. Wilson, 138 U. S. 501, 506, 11 Sup. Ct. 405, 34 L. Ed. 1023. 
But, as we shall show, the orders in this case established no priorities 
as between the classes, and we are therefore relieved of the necessity 
of determining in what circumstances we should disregard them. AU 
we need assert is that, disregarding the orders, there is no inhérent 
ground for priority between him who lends money to pay accrued 
rent which is secured and him who allows the use of his property upon 
the agreement that the accruing rent shall be paid. Just why it should 
be taken against the lessor that he thought it profitable to leave the 
property at the existing rent, or against the bondholders that they 
should hâve thought it profitable to assume the lease, does not appear 
obvions to us. We therefore proceed to consider the efl:ect of the 
orders. 

[4, 5] The order of November 27, 1912, did not profess to give the 
certificates any priority except as against the mortgagees and the un- 
secured creditors. We pass the question whether those words were 
necessary in any event to give that priority if the order was granted 
after the mortgagees had become parties to the suit by asking to fore- 
close. Whether necessary or not, they meant to go no further in 
establishing priority than to put the certificates ahead of creditors. 



BALL V. IMPROVED PEOPERTY HOLDING CO. C51 

secured and unsecured, of the corporation. As between themselves 
and other creditors Of the receiver the certificate holders stood, so 
far as we can see, on a parity for the reasons given above. Hence it 
follows that the rule should apply of Lewis v. Linden Steel Co., 183 
Pa. 248, 38 AtL 606, and In re J. B. & J. M. Cornell (D. C.) 201 
Fed. 381, that the creditors of a receiver in the absence of some orig- 
inal marshaling to the contrary, or of some fundamental equity, shall 
share ratably. Therefore the f und should be brought in hotchpot with 
ail the claims of receiver, and each should share pro rata. In so far 
as Perrin & Smith Printing Co. v. Cook Hôtel & Excursion Co., 118 
Mo. App. 44, 93 S. W. 337, gives the lessors greater rights merely as 
lessors, with déférence, we do not follow it. It is to be noted in that 
case that the lessors had a lien upon ail the improvements erected on 
the locus in quo, which were the source of the fund. The contest seems 
therefore to hâve been between a prior lien of the lessor not a party 
and the lien of the certificates. We need not differ from the décision 
rendered upon that question. 

[6] Nor under the order of November 25, 1912, should the cer- 
tificate holders be preferred as f alling within the class secured by the 
ten per cent, reserve fund. Verbally taken, the word "obligations" 
would, of course, cover them ; but we read the phrase rather in its 
context, and, so read, we believe that it was meant to cover the or- 
dinary expenses which the receiver might hâve to pay currently as he 
went and such as he might not bave paid when he accounted. Para- 
graph (c) of the order, on the other hand, does not affirmatively give 
a priority to rent over such charges as the certificates, because the 
latter by virtue of their payment of past rent, secured, as we bave 
said, by the right of re-entry, partake enough of those claims to fall 
within thèse words of the order, which was passed before the back 
rent had been paid. 

[7-9] The only question remaining is of the allowances to the mort- 
gage trustée and its solicitors. As between them and creditors of the 
receiver, they hâve no priority. The court must first pay its debts, 
the solicitors must look to their client, and the trustée to its benefi- 
ciaries. Petersburg Savings & Insurance Co, v. Dellatorre, 70 Fed. 
643, 7 C. C. A. 310. Such services, when performed for the gênerai 
préservation of the fund, as, for instance, the allowances to the re- 
ceiver's attorneys, stand on a différent basis; but, when the solicitor 
of a party brings a fund into court for administration, he must look 
to the ultimate share of bis client for payment for services rendered 
to that client, or to his retainer. This would, of course, free the share 
of the certificates as well, except for the language of the order of 
November 27, 1912, that the lien of the certificates shall be subject to 
"costs, counsel fées and disbursements." It is permissible to argue 
that this afïects the lien only qua lien, but we think not. The purpose 
is pretty clear to give counsel fées priority as against the certificates, 
and among counsel fées we are disposed to include the allowances to 
the trustee's solicitors. The précise point was not argued, and we 
assume that the certificate holders in any case do not assert a priority 
over those charges, since they were allowed against them in the court 
below and no appeal was taken. 



652 247 FEDERAL REPOKTER 

The net balance în the hands of the receiver will therefore te divîd- 
ed as follows: First, deduct the allowances to the receiver's attorney 
and the incidental charges of the receivership ; next, divide the balance 
ratably between the lessors and the certificate holders ; last, charge 
against the dividend of the certificate holders, the allowance to the 
solicitors of the trustée and to the trustée itself . 

[10] We hâve, of course, assumed throughout that the claim for 
rent against the receiver was a proper debt of the receiver. This is 
not contrary to the doctrine of Stokes v. Hofïman liouse, 167 N. Y. 
554, 60 N. E. 667, 53 L. R. A. 870. The very distinguished and 
learned judge who wrote the prevailing opinion in the case distinctly 
said that the rule did not apply to a claim by the lessor in the pro- 
ceedings in which the receiver was appointed, and he specifically re- 
served such a right from the effect of the decree. In the case at bar 
it is évident from the pétition of the receiver of November 27, 1912, 
that his purpose was to préserve the lease for the purpose of assign- 
ing it to a corporation which the bondholders at that time expected to 
organize. This certainly could not hâve been supposed to be possible 
unless the fund was charged with the intervening rents. We need not 
therefore décide what was the efifect of the neutral occupation of the 
receiver after July 16, 1912, when the lessors were free to re-enter. 
Ouincy, etc., R. Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787, 36 
L. Ed. 632; U. S. Trust Co. v. Wabash Ry. Co., 150 U. S. 287, 14 
Sup. Ct. 86, 37 E. Ed. 1085. There can be no doubt that the receiver 
by his pétition and the order upon it and the payment of the baclc rents 
meant to abandon his earlier neutral position, and that he became liable 
during his subséquent occupation, for ail ensuing charges. This is 
equally true whether or not he had finally elected to assume the lease 
for ail purposes. Any other interprétation of the proceedings resulting 
in the issuance of the certificates would make them a fraud upon the 
lessors, who continued to allow the receiver to remain in possession. 

The order is reversed, and the cause remanded for f urther proceed- 
ings consistent with the foregoing. 



McFAELAND v. SAVANNAH RIVER SALES CO. 

(Circuit Court of Appeals, Thlrd Circuit. January 8, 1918.) 

No. 2275. 

Sales ®=5l09 — Conteact for Sale and Purciiase of Lumbee— Construction 
— Beeach. 

Plaintlff contracted to sell and défendant to buy 2,000,000 feet of lum- 
ber, to be delivered at plaintiff's mill on barges or vessels furnished by 
défendant. It was to be paid for "cash less 2 per cent. 80 days from date 
of shipment." Belivery "to begin prompt and be completed witbin 75 to 
90 days." Shipment "vvill be made as above, or as nearly as possible, de- 
lays by fires, strlkes, shlpwreck, or other iinforeseen contingencles ex- 
cepted." Held: (1) ïhat shipment was required to be made the same as 
delivery wlthin 90 days ; (2) that payment was to be made withiu 30 days 
after shipment; (3) that notices by plalntltî In reply to reciuosts for ex- 

(gîsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tension of time that It would expect sWpments to be made as per con- 
tract, aud did not intend to furiiisli. lumt)er tliereon after expiration of 
tlie 90 days, did not constitute an anticipatory breacli ; (4) tliat dé- 
fendant was not relleved from tlie requiiement to make sli.ipment witliin 
tlae 90 days under the provision against "unforeseen contingencies," be- 
caiise certain barges which lie chartered were unable because of weather 
conditions to perform tlieir rliarterg, it not appearing tliat others could 
not liave been obtainod ; (5) that bis failure to make payments and 
to sbip ail tlie lund)er withiii tbe prescribed time were breaelies of tbe 
contract wliich entitled plaintllï to lecover for the part performed and 
to reseind as to the remainder. 

In Error to the District Court, of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by the Savannah River Sales Company against James 
B. McFarland, Jr., trading as the McFarland Lumber Company. Judg- 
ment for plaintifï, and défendant brings error. Aiïïrmed. 

For opinion below, see 242 Fed. 587. 

Ralph B. Evans, Frank P. Prichard, and J. Quincy Hunsicker, Jr., 
ail of Philadelphia, Pa., for plaintifï in error. 

Owen J. Roberts, C. Allison Scully, and Joseph S. Clark, ail of 
Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This îs an action in assumpsit, brotight 
by the Savannah River Sales Company against James B, McFarland, 
Jr., trading as McFarland Lumber Company, to recover the price for 
a portion of the contract quantity of lumber delivered by the plain- 
tifï to the défendant. 

The défendant is a wholesale lumber dealer in Philadelphia. The 
plaintifï is a lumber manufacturer with a mill at Wiggins, South Caro- 
lina. In October and November, 1915, the parties entered into a con- 
tract by correspondence and the exchange of orders and acceptances, 
whereby the plaintiff agreed to sell and the défendant to purchase 
2,000,000 feet of lumber under terms and conditions of which the fol- 
lowing only are pertinent to this controversy. 

"Tenus: Cash less 2 per cent. 30 days from date of sbipment. 
"l'rice: F. A. S. barge or vessel Wiggins Mill. 

"Delivery: To begiu prompt, and be completcd within 75 to 90 days. 
"Sbipment: Sbipment will be made as above or as nearly as possible, delays 
by Ares, strikes, sbipwreck or otber unforeseen contingencies excepted." 

As the contract orders bear différent dates, it was agreed at the trial 
that the time for delivery under ail orders expired on February 3 
1916. 

After the contract was made, the défendant chartered from the 
Southern Transportation Company, a shipping concern engaged in 
coastwise trade, four barges to report at Wiggins before February 1, 
1916, and load the lumber for transportation to Philadelphia. 

The fîrst sbipment was made on November 30, and was invoiced to 
the défendant at the sum of $4525.84. On December 30, the défend- 
ant paid $4000.00 on account of the invoice, and held back $525.84 
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pending the unloading and "counting of the lumber thereon." To thîs 
the plaintiff made no protest. On counting the lumber, the défendant 
found a shortage, which, in money, amounted to $8.23. But he did not 
then or later remit the plaintiff the différence between this small short- 
age and the substantial amount retained to cover it. This is one item 
sued for in this action. 

As the barges were slow in arriving at Wiggins, and as the défend- 
ant understood that he "must move ail stock purchased f rom (the plain- 
tiff) by February 3d," he endeavored, by letter of December 22, to ef- 
fect new arrangements with the plaintiff whereby he could secure 
barges and make shipments after the expiration of the time prescribed 
by the contract. In this he was not successful, for the plaintiff re- 
plied by letter of December 27, as follows : 

"I am In receipt of your letter of the 22d, heg to advise you that tce mil 
expect you to move your otder as per contract." 

Continuing, the plaintiff proposed a modification of the contract, 
which, had it been accepted. would hâve relieved the défendant of some 
of his difficulties. It is as follows : 

"If, at the expiration of the contract, there Is not over one targe, say 400 
to 500 M ft. to be shlpped, we will allow you the privilège of elther can- 
celling this balance or advaneing 90 per cent, against the same." 

The défendant made no reply to this offer until January 31. 

During this correspondence the second barge arrived. It was loaded 
and the lumber invoiced under date of January 1, 1916. Payment was 
due, it is claimed, 30 days thereafter. 

No other barge reported at Wiggins for several weeks. On Janu- 
ary 25, the plaintiff' wrote the défendant : 

"We wish to call your attention to the fact that the time for moving your 
orders will expire on the 3d of February." 

On January 29, the plaintiff replied to a letter of the Transportation 
Company (not in évidence, but written evidently with référence to 
delays or difficulties in getting barges to Wiggins), as follows: 

"I hâve yours of the 27th inst. and note carefully ail you say. 

"This is a matter that we are unable to dlscuss with you. We made a 
contract with the McFarland Lumber Co. with the understandlng that the 
lumber would be moved within 60 to 90 days. The 00 days will expire on 
Feb. Sd, after which date it is not our intention to furnish them any more 
lumber on this contract." 

The Transportation Company sent this letter to the défendant, 
whereupon, the défendant wrote the plaintiff on January 31, stating, 
that he would expect the plaintiff to make deliveries after February 
3, inasmuch as delays in shipment were due to weather conditions and 
not to any fault of his or of the Transportation Company, promising 
to mail on the next day (February 1) a check for 90 per cent, of the 
invoice of January 1 (without referring to the balance due upon in-, 
voice of November 30), and promising also to mail a check for ap- 
proximately 90 per cent, on the iifth barge "as per spécial arrange- 
ments of your letter of December 27th." The letter referred to is the 
one in which the plaintiff said, that "if there is not over one barge" 
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of lumber remaining to be shipped "at the expiration of the contract," 
it would give the défendant the privilège of cancelling the balance or 
advancing 90 per cent, against it. 

At the time of this correspondence, but two barges had been loaded ; 
the third had just arrived; the fourth was nowhere reported; and 
there was substantially "over one barge" of lumber remaining to be 
shipped. The plaintifif began loading the third barge. The défendant, 
•evidently fearing or expecting that the plaintifï would refuse deliveries 
after the expiration of the contract period, did not remit the amount 
due on the second invoice, as he had promised, but, instead, sent a 
check for $4000.00 as a 90 per cent, advance against the "fifth" cargo. 
Not having received the remittance promised, and rccognizing the légal 
purport and efifect of accepting an advance on a cargo it was not obliged 
by the contract to deliver, the plaintifï returned the check, stopped 
loading, recovered the lumber that had been loaded, and notified the 
défendant that it rescinded the contract. After correspondence be- 
tween the parties, which in no way altered their relations or afïected 
their rights, the plaintif? brought this action to recover the balance due 
upon the first invoice and the whole amount due upon the second. 

The court directed a verdict for the plaintifï on the ground that the 
failure of the défendant to make payments as required by the contract 
constituted breaches on bis part, which gave the plaintiff the right to 
recover upon the contract in so far as it had been performed and to re- 
scind the contract as to the remainder. The défendant sued out this 
writ of error. 

The assignments of error résolve themselves into the question : Was 
the défendant obliged to move ail the lumber by February 3, 1916, and 
pay for each shipment within 30 days? Upon this question the de- 
fendant submitted several propositions, which we shall consider sepa- 
rately. 

First : The contract did not require the défendant to move ail lumber 
by February 3. 

In discussing this proposition we shall view the contract as it was 
originally made. We are of opinion that the defendant's tardy attempt 
by bis letter of January 31 to accept the plaintiff's ofifer of 'December 
22 to make one deferred delivery, implying and imposing conditions 
not embraced in the plaintiff's offer, did not constitute an agreement 
varying the terms of the contract. 

In construing the contract, the défendant makes a distinction be- 
tween the delivery of lumber and the shipment of lumber, maintaining 
that the duty to deliver devolved upon the plaintiff, while the duty to 
ship devolved upon the défendant ; that the contract specified the 
time within which the plaintiff was required to make deliveries, but 
that it did not specify the time within which the défendant was re- 
quired to make shipments. The défendant maintains, therefore, that 
to perf orm its undertaking to make deliveries (which according to the 
■contract were to be F. A. S. defendant's barges and vessels) the plain- 
tiff was bound to pile ail the lumber on its wharf by February 3 , but, 
in performing his undertaking to ship, the défendant was not required 
to take and ship it at any prescribed time theretofore or thereaf ter. As 
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we read the contract, we see no distinction between deliveries and 
shipments, for the contract provided that delivery shall begin and "be 
coinpîeted" within 90 days and shipments shall be made "as above," 
that is, according as deliveries are begun and completed. It is clear 
that the parties did not expect deliveries to be made before the de- 
fendant lîad brought bis barges to the place of delivery and shipment, 
for the contract specifically provided for delivery F. A. S. barge or 
vessel, and the payment of certain charges to the plaintiff's stevedores 
for loading the same. It is equally clear that the plaintiff could not 
make a delivery F. A. S. barge or vessel if there was no barge or ves- 
sel alongside. It is very certain that the parties did not intend that the 
plaintiff should pile 2,000,000 feet of lumber on its wharf, there to 
remain until taken away at the convenience of the défendant. We are 
of opinion that the contract required the défendant to remove ail lum- 
ber within the limit of 90 days, or by the agreed date of February 3, 
unless relieved by another paragraph of the contract presently to be 
considered. 

Second : The contract did not specify a time of payment. 

In support of the proposition that the contract did not specify a time 
of payment, and therefore the défendant committed no breach by non- 
payment before the plaintiff rescinded the contract, the défendant ques- 
tions the meaning of the contract terms of payment. Thèse are — "Cash 
less 2 per cent. 30 days from date of shipment." This, he maintains, 
is not a requirement upon the défendant to pay cash within 30 days 
from date of shipment, but is in effect an inducement extended to 
him whereby he would get 2 per cent, discount if he paid within 30 days 
and would not get it if he did not pay within that time. He further 
maintains that as the contract is silent as to date of payment, the date 
is what the law makes it, namely, a reasonable time after shipment. 

We think the terms of payment are in no degree ambiguous. They 
mean what they say— cash in 30 days with 2 per cent, discount. Failure 
to pay within 30 days was a breach. Time ordinarily being of the es- 
sence of merchants' contracts, there was hère a breach justifying rescis- 
sion. Lawder v. Mackie & Co., 97 Md. 1, 54 Atl. 634, 62 L. R. A. 795 ; 
Moss v. Katz, 69 Tex. 411, 6 S. W. 764; Reybold v. Voorhees, 30 Pa. 
116; Rugg V. Moore, 110 Pa. 236, 1 Ad. 320. Without relying very 
insistently upon this contention, the défendant maintains for excuse of 
its failure to make payments within the time prescribed by the contract, 
that, 

Third: The plaintiff committed an anticipatory breach of the con- 
tract. 

This proposition is based upon the plaintiff's letter of January 29, 
notifying the Transportation Company that it would not furnish the 
défendant any more lumber after the expiration of the contract on Feb- 
ruary 3. But the plaintiff gave the défendant a similar notice by its 
letter of December 27, and again by its letter of January 25. Thèse 
three notices, instead of constituting an anticipatory breach of the con- 
tract, show very clearly that the plaintiff proposed to perform its part 
of the contract and proposed also to make the défendant perform its 
part or suffer the conséquences. Thèse notices were nothing more than 
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assertions by the plaintiff of its contract right, the first of which, it may 
be assumée! in the absence of an intimation to the contrary, was given 
in ample time for the défendant to arrange for the arrivai and loading 
of barges within the period prescribed by the contract. 

The défendant maintains as a concluding proposition (if the contract 
be construed as creating reciprocal obligations on the plaintiff and de- 
fendant, the one to deliver and the other to ship the lumber within the 
contract time), that, 

Fourth : The défendant was entitled to an extension of time for re- 
moving the lumber, if he can show that his failure to move it was due 
to causes over which he had no control. 

By this proposition the défendant seeks to bring himself within the 
following clause of the contract : 

"Shlpment will be made as above or as nearly as possible, delays by fires, 
strlkes, shipwreck or other uuforeseeu coiitingencies exceptod." 

This and like expressions in contracts bave been the subject of ju- 
dicial considération, arising generally under the concluding words of 
such clauses, which in varying phrases are, — ''other unforeseen con- 
tingencies," "unforeseen casualties," "other causes," etc. Pacific Mét- 
al Works V. Cahfornian Canneries Co., 164 Fed. 980, 91 C. C. A. 108; 
Hickman v. Cabot, 183 Fed. 747, 106 C. C. A. 183 ; Connell Bros. v. 
Diederichsen & Co., 213 Fed. 737, 130 C. C. A. 251 ; Fish v. Hamilton, 
112 Fed. 742, 50 C. C. A. 509; Jackson Phosphate Co. v. Caraleigh, 
213 Fed. 743, 130 C. C. A. 257. They bave been given judicial inter- 
prétation with référence to the peculiar facts of the cases, a full dis- 
cussion of which appears in the briefs. But we feel that we are nof 
called upon to construe the clause in this contract and détermine wheth- 
er the words "or other unforeseen contingencies," are, or are not ejus- 
dem generis of the preceding particular words, "fires, strikes, ship- 
wreck," and, whether, accordingly, they limit or enlarge the class of 
casualties specifically mentioned, because, what the défendant offered 
to prove in order to bring himself within the clause, would not, if ad- 
mitted, make the clause available to him under either construction. 
The unforeseen contingency which the défendant sought to introduce 
in évidence to bring him within this clause (and which the court ex- 
cluded against his exception, now being reviewed), was weather condi- 
tions which prevented two chartered barges, the Raritan and the Tam- 
pa, reporting at the plaintiff's mill within the prescribed period. 

Assuming it to be true that the défendant had chartered thèse two 
barges to move the contract lumber, and that, owing to circumstances 
beyond his control, they had failed to report within the proper time, 
that did not excuse him for not performing his contract undertaking. 
By that undertaking the défendant bound himself to make shipments 
within a specified time. He was bound, therefore, to supply barges and 
vessels within that time, barring contingencies tlmt made it impossible. 
He did not offer to prove that the Raritan and the Tampa were the 
only barges that could be gotten to perform that service. He was not 
restricted by the contract, nor was he permitted by the contract to limit 
his sélection of barges to the Raritan and the Tampa. Failing to get 
the barges he had chartered, he was bound to go elsewhere and obtain 
247 F.— 42 
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other barges, if available, with which to carry out his part of the con- 
tract. That others were available, is not questioned. He had been told 
as early as December 27, 1915, that he must make his shipments by 
February 3, 1916, and by his own letter of December 22, he showed 
that that was his understanding of his obligation. Weather conditions, 
which prevented two particular barges reaching the plaintifï's mill is 
not such an unforeseen contingency, within the meaning of the saving 
clause of the contract, as will excuse him for not getting other barges 
to the mill within the contract time. Pacific Sheet Métal Works v. 
Californian Canneries Co., 164 Fed. 980, 91 C. C. A. 108; Connell 
Bros. V. Deiderichsen & Co., 213 Fed. 737, 130 C. C. A. 251. 

We are of opinion that the District Court committed no error in re- 
fusing to admit évidence, which, if admitted, would not hâve brought 
the défendant within the exception of the contract. 

We find with the District Court, that the défendant was bound to 
ship ail lumber by February 3 ; that the plaintiff committed no antici- 
patory breach of the contract ; that the défendant committed two 
breaches of the contract by f ailing to make payments within the time 
stipulated, and, that, therefore, the plaintift was entitled to recover on 
the contract in so far as it had been perf ormed and to i^escind the con- 
tract as to the remainder. 

The judgment below is 

Affirmed. 



PENINSULAR CHEMICAL CO. v. LEVINSON et al. 

(Circuit Court of Appeals, Sixth Circuit. December 14, 1917.) 

No. 3043. 

1. Thade-Marks and Trade-Names i®=»61- — Reoistbation— Scope of Tbade- 

Mark. 

Wliere tlie certiflcate of reglstration of a trade-niark recited that it 
was used for cliemlcals, medicines, and pliarmaceutlcal préparations, tlie 
trade-marlf did not iuclude eigars, for tliey cannot "be said to be of tlie 
same descriptive properties as tlie specifled articles, even though they 
are usually sold at drug stores. 

2. Teadb-Marks and Tradb-Names i&=>97 — Unfaib Compétition— What 

oonstitutks. 

Plaintiff, which sold and distributed drugs and other druggist supplies, 
adopted as Its trade-name and trade-mark the arbitrary word "Penslar." 
The drug stores which purehased such articles were known as "Penslar 
Drug Stores," and plaintiff intended ultimately to sell eigars. Défendants 
sold eigars marked "Penslar" to the Penslar drug stores, patronizing 
plaintiff. Défendants' gênerai représentations were that plaintiff had 
determined to put out eigars, and that défendants were engaged on be- 
half of plaintiff in iutroducing them to the Penslar Drug Stores, and that 
if the dealer would not buy them it would be necessary to offer them to 
some conipetitor who did not bave Penslar goods. Held, there being a 
presumption that the eigars were inferior or they would not be sold by 
misrepresentations, and that presumption being upheld by évidence, de- 
fendants should be enjoiued from using the name "Penslar" in connec- 
tion with thelr eigars; their purpose being a fraud, and it worklng injury 
to the good will of plaintiff's business and the réputation of its output, 

^ssFor other cases see same toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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by inducing customers to tliink the eigars, whicli were Inferior, were of- 
fered by plalntifï. 

3. Teade-Marks and Trade-Names <g=393(l)— Unfair Compétition — Liabil- 

ITY FOE MiSREPRESENTATIONS. 

In such case, vvliere the manufacturer of the cigars contended that he 
did not authorize his codefendant, the salesman, to inake misrepresenta- 
tions as to their origln, it must be inferred that he authorized such mis- 
representations, as he copled the name used by plaintiff in disposlng of 
Its product, and also dressed his cigars in sucli a way as to îead pur- 
chasers to believe they were manufactured by plaintiff. 

4. Teade-Mahks and Trade-Names ®=>85(1)— Relief— Clean Hands. 

Where plaintiff, a corporation engaged in the distribution of drugs and 
pharmaceutical supplies, purcbased them from a Détroit company, but 
maintained in Canada its own place of manufacture for goods sold there, 
and plaintiff's label, between their corporate name and American address, 
contained the word "Distributors," but elsewhere stated that plaintiff's 
Canadian laboratory was in Walkerville, Ontario, plaintiff eannot be de- 
nied protection of a court of equlty against one seeking to dispose of his 
goods as those of plaintiff, on the ground that, because of misrepresenta- 
tions on the label, plaintiff did not come into court with clean hands ; the 
label merely being etiuivalent to a statement that some of the goods sold 
In Canada were made there. 

5. Tbade-Mabks and Tkade-Names <S=397 — Kigiit to Injunction— Issuance. 

Where the actual damages suffered by reason of unfair compétition are 
difiicult to establish with précision, or perhaps impossible of ascertain- 
ment, and the prévention of threatened future injury is the substantial 
thing, an injunction will be awarded, eveu tbough there is no suflicient 
basis for an accounting. 

6. Eqtjity <©=365(1) — Clean Hands. 

A défendant, whose business enterprise Is based upon express and de- 
llberate fraud, will not flnd a court of equity as strenuous to préserve ail 
the rights which he miglit hâve had, if his conduct and motives had been 
honest. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. HolHster, Judge. 

Bill by the Peninsular Chemical Company against Samuel Levinson 
and another. From a decree dismissing the bill, plaintiff appeals. Re- 
versed and remanded. 

The Nelson-Baker Company Is engaged, at Détroit, in the business of manu- 
facturing drugs and mediciues. Observing that otlier manufacturers of simi- 
lar goods were putting ont a "line" of drug store supplies and sundries aud 
supplylng many or most of the needs of a chain of drug stores throughout the 
country, which stores were designated by the trade-name adopted for such 
Une of supplies, the Nelson-Baker Company determined to adopt that method 
of business. Accordingly, it organized a corporation under the laws of Michl- 
gan, with stockholders and oflicers niainly idontical with those of the Nelson- 
Baker Company. This corporation was named "Peninsular Chemical Compa- 
ny," and is the plaintiff herein. Its goods, sold in this country, it bought 
mainly, or took over from the Nelson-Baker Company but bought some articles 
from other manufacturers. It adopted, as its gênerai trade-name and trade- 
mark, for the goods which it handled, "Penslar," and this arbitrary name was 
commonly used in a peculiar script form with certain underscoring and other 
selected and décorative features. 

At the time the présent controversy arose the situation is thus accurately 
and briefly stated by Judge Hollister: "To such an extent had complainant 
introduced its goods at the time this suit was brought (December 2, 1915) that 
it had more tlian 3,500 agencies in the United States and Canada, and its 

@55JFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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sales had risen to more than $300,000 annually. Thèse dnig stores display the 
name 'Penslar' on the front glass of the show window, or on the door of the 
store, and the dealer agencies are known as 'Penslar Drug Stores.' The com- 
plainant does not own the drug stores, nor bas it any Interest In them, so far 
as appears. The mark is distinctive, attracts attention, and Is composed of a 
coined word wrîtten wlth peculiar characteristics. It has no meaning except 
as a name for complalnant's goods, but it dénotes orlgin, not only from that 
fact, but also hecause It Is an abbreviation of the adjective 'Penlnsular' in 
complalnant's corporate name. The name has become identified wlth com- 
plalnant's goods, which enjoy a hlgh réputation for quallty and rellabillty." 

It should be added that, at thls time, the plaintlff's "Une" had been extend- 
ed until it induded more than 175 articles, each of which was called "Pens- 
lar," and was sold at the "Penslar" drug stores. It had never sold cigars. 

The défendants had been engaged at Cincinnati, In a small way, making 
and selllng cigars. They were brothers, and one had charge of produclng 
and one of selling. The latter made his sales mostly by traveling about and 
by pereonal solicltation. Shortly before suit was brought, the défendants 1»- 
gan to offer for sale, to the Penslar drug stores, cigars which were marked 
"Penslar" and "Made 'by the Penslar Oo.," and which they offered aa being 
made by plaintiff or in its interest Their gênerai représentation was that 
plalntlff had determined to add cigars to its Une, and had put out thèse cigars, 
or caused them to ba put out; that défendants were engaged on behalf of 
plaintlfC in introducing the cigars to the Penslar drug stores ; and that, if the 
dealer would not buy them and add them to his Une, it would be necessary to 
offer them to some competitor who did not hâve Penslar goods. The invoices 
and bills, which accompanied défendants' shipments when they made a sale, 
purported to be from the Penslar Company, at Cincinnati, and specially dl- 
rected that ail remlttances and correspondence should be addressed to Cin- 
cinnati; but in spite of this plaintiff, at Détroit, received remlttances and 
correspondence regarding the cigars. 

Thereupon, plaintiff flled this bill in the court below, alleging infrlngement 
of a common-law trademark, infrlngement of a registered trade-mark, and 
unfair compétition and asking an injunction. There was the necessary di- 
verse eitizenshlp to give jurisdiction on that ground. The District Court, 
M'hile flnding the facts as elaimed by plaintiff, and while accepting, in the 
main, plaintlff's théories of its rlghts, felt constrained to dismlss the bill prac- 
tically on the theory of damnum absque injuria; and plaintiff appeals. 

Wm. Lucking, of Détroit, Mich. (F. T. Nelson, of Détroit, Midi., of 
counsel), for appellant. 

Littleford, James, Ballard & Frost, of Cincinnati, Ohio, for appel- 
lees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 1. 
So far as concerns the registered trade-mark and the jurisdiction and 
rights which rest solely thereon, plaintifï can hâve no relief. The cer- 
tificate of registration was issued April 8, 1911, No. 52,253, and spéci- 
fies that the trade-mark was used for the specified line of articles, ail 
of which were included in "class No. 6, chemicals, medicines, and 
pharmaceutical préparations." Cigars are not included in this list, nor 
can they be said to be of the same descriptive properties as the speci- 
fied articles. 

2. Based upon its common-law trade-mark rights, plaintifï argues 
that it has adopted the name "Penslar" for articles commonly sold in 
drug stores; that cigars are so sold; that, although it has not yet sold 
cigars, it plans to do so, and that this would be a natural and ordinary 
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development of its business; and that it bas, therefore, a right to 
exclude from the use of the name one who adopts it for the sole pur- 
pose of forestalling plaintifï's impending adoption. This argument 
présents the very interesting question as to how far, if at ail, a trade- 
mark may be pre-empted or reserved in advance of actual use — a ques- 
tion one aspect of which was somewhat considered by this court in 
Rectanus v. United Drug Co., 226 Fed. 545, 549, 553, 141 C. C. A. 301 
(now pending in the Suprême Court). Its spécial color in the présent 
case arises from the commercial practice, n^t yet, as far as we know, 
considered in any decided case, where a manufacturer or jobber is in 
the course of establishing and expanding throughout the country a 
chain of stores which use a trade-name and handle a constantly in- 
creasing line of articles sold under that same trade-name. 

We hâve concluded that this question, as well as the somewhat cor- 
relative argument by défendants that the terms of plaintifï's charter 
do not permit it to sell cigars, do not require any décision in this case. 
We also pass without considération the argument that since plaintiff 
is not selling cigars, there is no compétition at ail between the parties, 
and so there can be no unf air compétition. 

[2] 3. It is not denied that the good will of a business and the good 
réputation of an output, when considered in connection with the busi- 
ness itself, are a species of property which may not be destroyed with 
impunity ; and we know of no principle which wiîl forbid malicious 
destruction of this kind to a competitor and permit it to a stranger. In- 
deed, it was assumed by ail parties in the court below, and in this court 
—and we do not doubt — that malicious damage by défendants to the 
good will of plaintifï's business and to the good réputation of plaintifï's 
line of goods would be redressed by the law, and would call for an in- 
junction where the remedy at law was not adéquate. The District 
Court felt that the existence of such damages was not sufifîciently 
proved and — more specifically — that the cigars were not shown to be of 
distinctly poorer quality than the public would expect for the price 
charged. It is conceivable that an article, sold under the prêteuses hère 
employed, might be of such a high quality that no damage could come 
to the company falsely charged with its origin ; but ail presumptions 
are the other way. There is usually no sufificient motive to sell under 
false cover an article of high inhérent merit. "When it appeared that 
défendants untruthfully represented that the article they were selling 
was, in elïect, the plaintifï's article, and that they were selling for or 
in the interest of plaintiff, that regular customers of plaintiff bought 
goods in the belief that they were of high quality or else plaintiff would 
not hâve put them out, and that certain customers found the goods 
unsatisfactory and unsalable, except at a sacrifice, we think there arose 
a sufficient presumption of threatened pecuniary in jury to plaintiff to 
call for the injunction. Not only was there reasonable ground for 
apprehending injury to the high réputation of plaintifï's goods among 
its dealers and among consumers, but also the causing of a large num- 
ber of dealers in différent parts of the country to svippose that they 
had entered into contracts with plaintiff, when, in fact, they had not, 
was reasonably sure to produce trade disputes and complications lead- 
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ing to expenditure of valuable time and efforts to remove the false 
impression, even if it did not lead to the costs and expansés of actual 
litigation. That this is a kind of injury of which the law must take 
notice seems to us the necessary resuit of the fundamental principles 
involved; but if somewhat spécifie support in précèdent is desired, it 
may be found in Eastman Co. v. Cycle Corp., 15 Patent Cas. 105, and 
Walter v. Ashton, [1902] 2 Chancery, 282. In the former of thèse 
cases, it was held that a défendant should not be allowed to sell 
"Kodak Bicycles," because of the injuries naturally resulting to the 
established trade in "Bicycle Kodaks" ; and, in the latter, the défend- 
ant was not allowed to call its bicycle a "Times" bicycle, and represent 
that it was made by or for the newspaper of that name. 

[3] 4. We hâve said that défendants held themselves out as selling 
for plaintiff. This is proved as against S. W. Levinson, the traveling 
salesman ; Samuel Levinson, the manufacturer, dénies that he author- 
ized any such claims. If it were to be believed that he gave no express 
authority, that would make no différence, because his équivalent action 
must be inferred. It is true that the mère adoption of a trade word, 
which carries some color of description or of quality (as "Aluminum," 
in American Co. v. Saginaw Co. [C. C. A. 6] 103 Fed. 281, 43 C. C. A. 
233, 50 L. R. A. 609), or the mère adoption of a not uncommon proper 
name, to which défendant, as against plaintiff, has no good-faith right 
(as "Borden" in Borden Co. v. Borden Co. [C. C. A. 7] 201 Fed. 510, 
121 C. C. A. 200), may not alone be enough to prove that a défendant 
claims to be handling a plaintiff's output; but when, in this case, we 
find a word of arbitrary form, which also is a plain imitation of plain- 
tiff's name, and find it used with the peculiar script and décorations of 
plaintiff, and find it so marked on goods offered for sale by défendants 
to plaintiff's dealers under such a system as existed hère, there is no 
escape from the inference that both défendants indirectly made the 
same représentations which S. W. Levinson made in express words. 
It must be remembered also that plaintiff's System of expanding busi- 
ness, and the Systems foUowed by similar houses and well known to 
the dealers, made it a naturally to be expected thing that plaintiff 
should add cigars to its line, and the normal implications from the com- 
plète adoption of plaintiff's dress are affected by this well understood 
situation. 

[4] 5. Défendants rely upon the équitable défense of "unclean 
hands," supplemented by the supposed effect of the Pure Food Law in 
absolutely prohibiting misbranding. As has been stated, the plaintiff 
is, in effect, a distributor in the United States, of pharmaceutical sup- 
plies made by the Nelson-Baker Company, at Détroit, and of other sup- 
plies which it buys from others. It also maintains, in Canada, its own 
place of manufacture for pharmaceutical goods to be there sold. This 
is in accordance with the familiar practice, induced by the Canadian 
customs law. Plaintiff's articles, which are in bottles, carry, at the 
bottom of the label, in large and prominent characters, the f ollowing : 

"PENINSULAB CHEMICAL COMPANY, 

"(Incorporated) Distrihutors, 

"Detkoit MicmaAN." 
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Some of them also carry, in another part of the label, and less promi- 
nently displayed, the words, "Canadian Laboratory, Peninsular Chemi- 
cal Co., Ltd., Walkerville, Ont." If this were to receive defendant's 
coloring, we doubt whether there would be any material misrepresen- 
tation which would affect the relief to which plaintifif was otherwise 
entitled (Jacobs v. Beecham, 221 U. S. 263, 31 Snp. Ct. 555, 55 L. Ed. 
729); but we fail to find, any falsity whatever. Reasonably inter- 
preted, this label is the statement of the Peninsular Chemical Com- 
pany, of Détroit, that certain goods sold in Canada are made in Cana- 
da; and this is true. The défense of "unclean hands" is without sub- 
stance. 

[5] 6. Where the actual damages sufïered are difficult to establish 
with précision or perhaps impossible of ascertainment, and where the 
prévention of threatened future injury is the substantial thing, an in- 
junction wiil be awarded even though there is no sufficient basis for 
the accounting. Ludington Co. v. Léonard (C. C. A. 2) 127 Fed. 155, 
62 C. C. A. 269; Gaines v. Rock Spring Co. (C. C. A. 6) 226 Fed. 531, 
543, 141 C. C. A. 287. This seems to be such a case, though this con- 
clusion is without préjudice to plaintiff's right to an accounting below, 
if it can make a prima facie showing of computable damages. 

[6] 7. A défendant whose business enterprise is based upon express 
and deliberate fraud will not find a court of equity strenuous to pré- 
serve ail rights he might hâve had if his conduct and motives had been 
honest. Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 720, 723, 724, 119 
C. C. A. 164. A leading firm of manufacturing pharmacists, in Détroit, 
sold a line of remédies and drug store sundries under the name 
"Nyall," through "Nyall Stores" ; défendants, who had officially regis- 
tered their Cincinnati cigar business under the name "Wyandotte Cigar 
Company," put out a line of "Nyall" cigars, over the name of "Nyall 
Cigar Co.," and tried to place them in the "Nyall Stores." The plain- 
tif!, with its "Penslar" goods, found the défendants doing a similar 
thing; défendants had even announced their intention of selling 
"Rexall" cigars for distribution to the Rexall drug stores. If the de- 
fendants hâve used, or hâve any intention of using, the word "Penslar" 
in some manner which would not be within the condemnation we hâve 
expressed, such use or intention has not been disclosed. Until it is, it 
will be prématuré to speculate how far that can be donc. The injunc- 
tion will prohibit défendants f rom representing that cigars offered for 
sale by them are made by the plaintiff, or sold by its permission, or in 
its interest, or that plaintifï has any interest, direct or indirect, in such 
manufacture or sale, and from using, in connection with such cigars, 
the word "Penslar" in the same or in substantially the manner and 
form in which the word has been used by them. 

The decree below is reversed, and the case remanded for a new 
■decree in accordance with this opinion. 
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HERO V. HANKINS. 

(Circuit Court of Appeals, Fiftti Circuit. December 19, 1917. Rehearlng 
Denied February 18, 1918.) 

No. 3075. 

1. L.'^NDLORD AND TENANT <g=lG7(l) — DeFECTS IN PBBMISES — filABILITT OP 

Landi-oud. 

Civ. Code La., art. 670, deelai'os tliat every one is bound to keep liis 
buildings in repair so tlisit iielther ail uor any part of the material coin- 
poslng them may injure, the neighbors or passengers, under penalty of ail 
lusses and damages whicli iriay resuit from the neglect of the owner, 
whlle article 2.'!22 declare.s tliat the owner of a building is aiiswerable 
for the damage occasloned by its ruin, wlien thls is caused by neglect to 
repair it or when it is caused by a vice in original construction. Ileld, 
that the articles impose a duty on the owner of a building to keep it In a 
safe condition and niake him answerable for damages oceasloned by its 
ruin, fall, or collapse, whether sueh is due to structural vice or neglect 
to repair, and the owner eannot acquit himself of liahility as to third 
persons lawfully on the premises by contracting witli his tenant that 
the latter shall make repairs demanded of the owner by statute ; but such 
freedoni from liability extends only to those in privity with the tenant. 

2. IiANDLOBD AND TENANT lS=3l04(5) — DeFECTS IN PHEiflSES — LlABILITY OF 

Landlobd — Privity of Lessee. 

The wife of one who rented two roouis, together with an appurtenant 
gallery, from the tenant of the premlse.s who contracted to maintain thein 
in repair, is not in such privity with the tenant that her recovery pur- 
suant to Civ. Code La., art. 2322, for injuries resulting from the col- 
lapse of the gallery railing, can be defeated even though tîie lease re(inire<l 
the tenant to keep the j^remises in repair and freed the landlord from lia- 
bility as to the tenant for damages caused by vice or defects in the prop- 
erty except for neglect to make repairs after reasouable wrltteu notice. 

Appeal from the District Court of the United States for the Eastern 
District of lyOuisiana ; Ruf us E. Foster, Judge. 

Action by Mrs. Rosa Hankins against-Mrs. George A. Hero. From 
a judgment for plaintiff, défendant appeals. Affirmed. 

James Wilkinson and Wm. S. Hero, both of New Orléans, La., for 
appellant. ' ^ 

T. Semmes Walmsley and Michel Provosty, both of New Orléans, 
La., for appellee. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

EVANS, District Judge. The controlling question is the liability of 
the owner of a building to the wife of a roomer, who had engaged two 
rooms of the tenement with an appurtenant gallery from the owner's 
tenant, for injuries sustained in conséquence of the collapse of a defec- 
tive railing of the gallery. Mrs. George A. Hero is the owner of a 
two-story dwelling house at 1426 Carondelet street, in the city of New 
Orléans, La. She leased the dwelling and premises to August Muller, 
who was acting for and in behalf of Mrs. Maria Martin. The lease, 

^c^For other cases see saine toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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which was for a year and in writing, obligated the lessee to keep the 
premises in good order, and contained a stipulation that the owner 
will not be responsible for damages caused by any vices or defects in 
the property, except for neglect to make repairs after reasonable writ- 
ten notice. Mrs. Martin rented by the month two upstairs rooms, with 
an appartenant gallery, to the husband of the plaintiff. During the 
plaintiff's occupancy she washed a pair of hose, and hung them on the 
railing of the gallery that they might dry. Shortly afterwards she dis- 
covered that one of them had becn blown off. She placed her hand oïl 
the rail to look into the yard below, and as she leaned forward the rail- 
ing gave way, and she was thrown on the brick pavement below, sus- 
taining serions injuries. She brought suit against the owner of the 
building and recovered a judgment, and the owner sued out a writ of 
error. 

[1] In determining the liability of the owner of a demised tenement 
with respect to persons injured either by its defective condition or its 
def ective construction, we look to the foUowing provisions of the Civil 
Code of Louisiana : 

"Art. fi70. Evpry one Is bound to lîeeji his buildings in repair, so that 
neitlier their fall, nor * * * any part of the inaterials composing them. 
may injure the neighbors or passengers, muler the penalty of ail losses and 
damages, which may resuit from the negleet of the owner in that respect." 

"Art. 2.322. The owner of a building is answerable for the damage occa- 
sioned hy Its ruin, when this is caused by neglect to repair it, or when it is 
the resuit of a vice in its original construction." 

In McConnell v. Lemley, 48 La. Ann. 1433, 20 South. 887, 34 h. R. 
A. 609, 55 Am. St. Rep. 319, the Suprême Court of Louisiana con- 
strued thèse articles as being in pari materia, and exclusively related to 
injuries which may be occasioned by falling walls, or materials com- 
posing them, upon neighbors or passers-by, and not to those resulting 
to occupants of the building or guests therein assembled, and denied a 
recovery to a guest who was injured by the fall of a gallery. 

In Brodtman v. Finerty, 116 La. 1103, 41 South. 329, and Bianchi 
V. Del Valle, 117 La. 590, 42 South. 148, it was said that the claim oi a 
wife of a tenant to any recovery from the owner of the building was 
through her husband, and her rights were measured by his. 

In a later case (Cristadoro v. Von Behren's Heirs, 119 La. 1025, 44 
South. 852, 17 L. R. A. |N. S.] 1161), the Suprême Court criticized 
the ruling in McConnell v. Lemley, supra, and in the syllabus it was 
said that the holding to the efïect that the responsibility provided for 
by article 2322, Civil Code, is restricted to neighbors and passengers, 
was overruled. 

Ail of the foregoing cases were examined by Judge Saunders, of the 
United States District Court of the Eastern Division of Louisiana, in 
Frank v. Suthon (C. C.) 159 Fed. 174, and held not to preclude a hold- 
ing: 

"That the landlord aiul owner of the building is liable in damages to ail 
persons who are lawfully in his building for injuries sustained by them as 
the resuit of the dilapidated condition of the building ; unless such persons 
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are debarred from reeoverj' by reason of spécial contractual relations betweeu 
themselves aud the owner, or by reason of coutrlbutory négligence on tbe 
part of the persons injured, or other lawful défenses." 

Very recently the Suprême Court of Louisiana was called upon to 
décide the right of the wife of a tenant to recover of the owner of a 
building damages for injuries sustained, as being measured by the 
rights and restrictions of the tenant. Ciaccio v. Carbajal, 76 South. 
583. The court reviewed the former cases, and overruled tliem in so- 
far as they identified the wife of a tenant with him as affecting her 
right to recover of the owner for personal injuries sustained because 
of the defective condition of the demised premises. That décision goes 
to the point that article 2Z22 of the Civil Code of Louisiana raises a 
duty on the part of the owner of a building to keep it in a safe condi- 
tion, so that it may not injure by its ruin any one lawfully therein, and 
this duty, owing to a person lawfully therein, is not absolved by the 
tenant's failure to make the necessary repairs ; that the wife of a ten- 
ant is lawfully on the premises, but is not in such privity of contracf 
with the owner as to deny a recovery against him on the grouhd that 
the tenant did not perform his contract. The Louisiana statute, as 
thus construed (article 2322), imposes a duty on the owner of a build- 
ing to keep it in a safe condition, and makes him answerable for the 
damage occasioned by its ruin — i. e., fall or collapse — whether sucTîis 
due to structural vice or neglect to repair. The owner cannot wholly 
acquit himself of liability by contracting with his tenant that the latter 
shall make the repairs demanded of the former by the statute. The 
tenant will be bound by his contract; but one lawfully on the premises, 
who is not a privy with him, will not be bound, 

[2] It may be said that the wife, or servant, or guest, is in privity 
with the tenant, and that their rights are no greater than his. But, as 
bas been pointed out, the Suprême Court of Louisiana in its latest ex- 
position of the law on the subject expressly refused to limit the scope 
of the statute (articles 2315 and 2322) so as to exclude from its protec- 
tion members of a lessee's f amily, or the guests, or other person on the 
leased premises by invitation of the lessee. A tenant's wife or guests 
are not parties to his contract, and certainly the présence of a wife in 
her husband's home, or the gathering of invited guests there, cannot be 
said to be unlawf ul. 

In the case at bar the lease contract contained a stipulation that the 
tenant received the premises in good order and obligated himself to 
keep the same in like good order during the term of the lease, and a 
covenant that the lessor will not be responsible for damages caused by 
any vices or defects of the leased property, except in case of positive 
neglect on his part to hâve the repairs made within a reasonable time 
after receiving from the lessee written notice of such defects. The 
plaintifï is not the wife of the tenant, but is the wife of one to whom 
the tenant rented two rooms of the demised tenement, with the appur- 
tenant gallery. It would be carrying the doctrine of privity of con- 
tract beyond its legitimate scope to classify her as privy to the con- 
tract with the owner of the building. She comes within the protection 
of the statute, and the owner's contract with his tenant that he shall 
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perfortH the duty imposée! by statute does not absolve from liability 
the owner of the building for the neglect to perform his statutory duty, 
personally or through his contractual substitute — the tenant. 

The facts authorized a recovery, and we discover no error in the 
trial. The judgment is affirmed. 



BOBINSON V. SEABOAED NAT. BANK OF NEW YORK et al.* 

In re W. S. KUHN & GO. 

(Circuit Court of Appeals, Third Circuit Febniary 2, 1918.) 

Nos. 2261-2263. 

BANKRtjPTCT ©=0309 — Claims— Pabtnership and Individuai, Assbts. 

Holders of the joint and several obligations of the members of a part- 
nership, slgued in thelr individuai names, but executed in connection wlth 
a partnership transaction, are entitled to prove them against both the 
partnership estate and the individuai estâtes of the partners. 

Appeals from the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Seward Thomson, Judge. 

In the niatter of the baiikruptcy of James S. Kuhn and William S. 
Kuhn, partners doing business as J. S. & W. S. Kuhn and W. S. Kuhn 
& Co. From orders (241 Fed. 935) allowing the claims of the Seaboard 
National Bank of New York and others against the partnership 
assets, A. C. Robinson, trustée in bankruptcy, appeals. Appeals dis- 
missed. 

J. M. Wright, Alvin A. Morris, and A. J. Barron, ail of Pittsburgh, 
Pa. (Reed, Smidi, Shaw & Beal, Patterson, Crawford, Miller & Arens- 
berg, Chantier, McClung & Alexander, and McKee, Mitchell & Alter, 
ail of Pittsburgh, Pa., of counsel), for appellant. 

W. F. Knox, of Pittsburgh, Pa. (Herman Aaron, of New York City, 
of counsel), for appellee Seaboard Bauk. 

J, M. Shields, of Pittsburgh, Pa., for appellee Purdy. 

Sterrett & Acheson, of Pittsburgh, Pa., for appellees Hutchins and 
Wheeler. 

Before BUFFINGTON, McPHERSON, and WOOLDEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. The large record in this case final- 
ly narrows to a few undisputed facts and the déductions to be drawn 
therefrom. In the court below, a pétition in bankruptcy was fîled 
against James S. Kuhn and William S. Kuhn, individually and as part- 
ners doing business as J. S. & W. S. Kuhn, and also as partners doing 
business as W. S. Kuhn & Co. On settlement, there were for distribu- 
tion assets of J. S. Kuhn individually, of W. S. Kuhn individually, of 
the partnership of J. S. & W. S. Kuhn, and of the partnership of W. S. 
Kuhn & Co. J. H. Purdy, the Seaboard National Bank, and Edward 
Hutchins et al., trustées, proved their respective claims and participat- 

<g=>For otiier cases ses same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
•For opiaion on reargument, see 247 Fed. 1007, — C. C. A. ^. 
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ed without objection in the individual estate of J. S. Kiihn and in the 
individual estate of W. S. Kuhn. When the assets of the partnership 
of W. S. Kuhn & Co. came on for distribution, Purdy presented his 
claim, and was allowed again to participate. Thereupon the trustée 
in bankruptcy took an appeal from such allowance of Purdy's claim in 
the partnership assets of W. S. Kuhn & Co. 

The claim of Purdy is based on a note dated October 10, 1910, for 
$173,750, signed by J. S. Kuhn, and also by W. S. Kuhn, by which 
"we jointly and severally promise to pay to J. H. Purdy, or order," 
etc. Of the gênerai right of Purdy to participate in the individual 
estâtes of each of the makers of said note, no question was raised, or 
indeed could hâve been. So, also, of the gênerai right of Purdy to 
prove his note and participate in the partnership estate of W. S. Kuhn 
& Co., no cjuestion was, or indeed could hâve been, raised, because the 
proof was that the proceeds of this note were borrowed for and were 
used in and by said partnership of W. S. Kuhn & Co., and this note 
was carried in the books of said firm as a partnership indebtedness. 
The proofs further showed that this was the customary, and indeed 
virtually the only, way in which that partnership raised f unds, and that, 
of the millions of dollars it borrowed and used in its business, it vir- 
tually gave no obligations in its own firm name of W. S. Kuhn & Co., 
but the individual names of its two partners were always used. 

It is, however, contended by the trustée that, although under such 
circumstances Purdy had a right to resort to either the individual 
estate or the partnership estate, he could not prove against both part- 
nership and individual estâtes, but was compelled to elect between the 
two. To this contention counsel for Purdy answers that they are not 
driven to an élection, but that by the provision "severally promise" 
of the note Purdy has a contractual right to resort to the personal es- 
tate of the makers of the note, and by the superadded provision "we 
jointly promise" he has a contractual further right to also resort to the 
joint estate of the makers of the note as well, to wit, to the assets of 
W. S. Kuhn & Co. They further contend that this superadded joint 
promise was meant to subject the joint ventures or joint business of 
the makers of the note to this contract obligation, and that the contract 
was entered into with a view to such joint liability, that Purdy's money 
was applied to' that purpose, that the note equitably should share in 
what it helped to create, that the partnership carried it as a partnership 
debt, and that unless this contract, "we jointly promise," is thus en- 
forced against the joint estate of the makers of the note, the note 
would be construed and enforced as though it contained no such super- 
added contract words. The référée sustained this contention, and 
allowed Purdy's claim against the firm assets of W. S. Kuhn & Co., 
and his action was approved by the court below, saying : 

"I thlnk the doctrine of élection between inconsistent remédies on the same 
claim has no application. When the partners jointly agreed to pay (this being 
a firm transaction), they bound the flrm ; and when they severally agreed to 
pay, they bound tiiemselves as indlviduals. It Is not apparent why this joint 
or firm obligation, and the several or individual obligations, should difCer in 
prlMciple or légal effect from that where the flrm exécutes the obligatiou and 
the individual indorses it." 
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We think this reasoning covers the case. This is not a case of 
double proof on a single contract, but of single proof of two separate 
contracts. The référée and the court below enforced the two distinct 
contract obhgations, embodied in the one note, by enforcing each con- 
tract. Those contracts were cumulative, and Purdy's right of enforce- 
ment was cumulative, and not restrictively sélective. The gênerai 
principle applicable to the Purdy note is also, mutatis mutandis, dé- 
cisive of the Hutchins note, because its express terms are the same as 
Purdy's, and of the Seaboard Bank's note, because the Pennsylvania 
Negotiable Instrument Act (Act May 16, 1901 [P. L. 194]) makes the 
statutory construction of its terms the same as Purdy's. 

In announcing this conclusion, it is due to counsel, litigants, and 
this court to hère add that the many cases, English and American, 
bearing on the double proof of claims in bankruptcy, which were cited 
and discussed at the hearing, hâve ail had due considération in the 
préparation of this opinion. Such considération opens two courses : 
One, the tempting field of judicial discussion, covering pages and in- 
volving long lists of cases, copions extracts of what is now in the re- 
ports, and restatements of what bas already been said or decided. The 
other course is to condense in a few lines a syllabus of thèse authori- 
ties. This latter course we bave foUowed in saying that thèse cases 
eventually crystallized in the American courts holding that, where 
there was a double contract obligation in a security, there could be a 
corresponding double proof. We may add that, in abstaining from a 
protracted discussion of cases and confining ourselves to a statement 
of our déductions from them, we respond to that insistent and increas- 
ing demand that, in view of the startling growth of judicial reports in 
thèse latter days, courts should rigidly limit their opinions to those 
matters of fact and law which are absolutely necessary to a décision of 
the case in hand. 

The three appcals hère involved are dismissed, and the decree below 
affirmed. 



SAMET V. FARMERS' & MERCHANÏS' NAT. BANK OF BAr.TIMORE. 
(Circuit Court of Apijeals, Fourtli Circuit. Deceiuber 12, 1917.) 

No. 1541. 

1. liAXKBUPTCY <g=>407(l) — DlSCHARGE — "(JBTAINING rROPEBTY ON CeEDIT 

UPON Palse Sïatemekt." 

The securing by a bunlirupt of the renewal of matured notes to a bank 
by nieaiis of a "materially false statement in writing" is the obtaining 
of property on crédit by nieans of such statement, which deprives hini of 
the rii^ht to a discharge under Bankruptcy Act July 1, 1898, c. 541, i 
14b (3), .'SO iStat. 550, as amended by Act Feb. 5, 1903, c. 4S7, § 4, 32 Stat 
797 (Couip. St. 1916, § 9598). 

2. PROPEKTY ©=32 — SUBJECTS OF. 

"Property" is a terui of very broad signification, embracing every- 
thing that has exchangeable value or goes to make up a man's wealth. 



i@=>For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Disests & Indexes 
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every interest or estate which the law regards of sufficlent value for 
judicial récognition. 

[Ed. Note. — For otlier définitions, see Words and Plirases, First and 
Second Séries, Property.] 

Appeal f rom the District Court of the United States for the District 
of Maryland, at Baltimore, in bankruptcy ; John C. Rose, Judge. 

In the matter of August Samet, doing business as A. Samet & Co., 
bankrupt. From an order denying him a discharge on objections by 
the Farmers' & Merchants' National Bank of Baltimore, the bankrupt 
appeals. Affirmed. 

For opinion below, see 243 Fed. 203. 

Bemhard Cline, of Baltimore, Md., for appellant. 
Edward Duffy, of Baltimore, Md., for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

WOODS, Circuit Judge. [1] August Samet, vvho was adjudicated 
a bankrupt on March 14, 1916, appeals from a decree refusing him a 
discharge on the objection of the Farmers' & Merchants' National 
Bank, one of his creditors. The objection was founded on section 14b 
(3), which provides against the discharge of the bankrupt if he "has 
obtained money or property on crédit upon a materially f aise statement 
in writing made by him to any person or his représentative for the pur- 
pose of obtaining crédit from such person." The évidence that a state- 
ment known to be false was made by Samet to the bank was conclusive. 
The serions question is whether upon the statement he obtained "money 
or property on crédit." 

From time to time the bank had discounted Samet's notes. On Feb- 
ruary 26, 1915, the aggregate indebtedness to the bank represented by 
notes was $4,400. On that day Samet made a written statement to the 
bank as a basis of crédit showing on January 15, 1915, a stock of goods 
of the value of $10,993.92, and good accounts due to the amount of 
$9,871.08. The évidence showed clearly that the bankrupt could not 
hâve failed to know that neither the goods nor the accounts were worth 
more than half of the valuation stated. On the faith of the statement 
the bank on February 26, 1915, and on subséquent days, allowed Samet 
to give new notes in the place of the old as they matured, crediting him 
with the amount of the new notes less the discount and taking his check 
for the old notes. The checks given in payment exceeded the new 
notes ; so that at the date of the bankruptcy Samet owed $3,600, less by 
$800 than on the day he made the statement. At varions times, how- 
ever, when thèse transactions took place, there was a balance to the 
crédit of Samet which the bank had a right to apply to the matured 
notes. Thus it appears that the spécifie thing which Samet obtained 
from the bank at the maturity of each note by means of his false state- 
ment was a note already due, by substituting for it a new note due at a 
future time. 

If, when Samet took up the old note by giving his check for it, and 
then rediscounted the new note to provide for the payment of the check, 
the intention was to pay and not renew the old note, evidently that 
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would be a transaction in which Samet obtained money for the new 
note by the false représentation after payment of the old. If the in- 
tention was that the new note should operate as a mère renewal, and 
not as payment of the debt, that would be a transaction in which, by 
means of his false statement, he obtained from the bank at the maturity 
of each note the note already due by substituting for it a new note pay- 
able at a future time. This would be obtaining property by false rep- 
résentations. 

[2] A note is property because of the value of the contract which it 
represents. The transfer of a note four months before bankruptcy is 
a préférence under section 67e of the statute. Property is a term of 
very broad signification, embracing everything that has exchangeable 
value or goes to make up a man's wealth — every interest or estate 
which the law regards of sufficient value for judicial récognition. So' 
the business world understands it, and so the courts should regard it,. 
without drawing technical distinctions, in the application of the bank- 
ruptcy statute. In construing the words "transfer of property" under 
section 67e, the Suprême Court says in Pirie v. Chicago, etc., Co., 182 
U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171 : 

"It seems necessarily to mean that a transfer of property includes the 
glving or conveying anything of value — anythiug which has a debt-paying or 
debt-securing power." 

It is true that when a note is surrendered at maturity, and a new 
note taken merely as a renewal, the debt is not paid, nevertheless the 
old note and the renewal are two différent pièces of property because 
they represent two différent contracts. One represents a contract with 
the valuable quality of the right of immédiate enforcement — the other 
represents a contract without that right. Regarding the new note as a 
renewal, and not payment of the debt, when by the false statement Sam- 
et obtained from the bank the note imniediately enforceable against 
him, he "obtained property" ; when he obtained it on promise to pay in 
the future, he "obtained property on crédit" ; and when he did this on 
the strength of a "materially false statement in writing," he forfeited 
under section 14b (3) his i-ight to a discharge. 

In this case the contracts represented by the notes which Samet ob- 
tained by the false représentation had the additional quality of value 
that the bank could bave applied to them tlie balances appearing on 
Samet's deposit account when they fel! due. For the reasons stated we 
think the view on the subject expressed by the District Judge in this 
case and in the case of In re Waite (D. C.) 223 Fed. 853, and by Judge 
Chatfield in the case of In re Wylly (D. C.) 210 Fed. 954, is correct. 

Afhrmed. 
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TKOY CAREIAGE SUNSHADE CO. v. KINSEY MFG. CO. 

(Circuit Court oî Appeals, Sirth Circuit. :November 16, 1917.) 

No. 29&1. 

1. Patents <ê=>32S — A'alidity akd Infringement — Wind Scbeen fob Veiii- 

CLES. 

Tlie LIngley patent, No. 8!>0,667, for a wind screen for motor vehldes, 
claim 1, discloses invention over the prier art, and is not subject to any 
liniitation beyond that expressed on Its face; also held infringed. 

2. Patents <®=>35 — Invention — Priob Art. 

AVliere a i)rior patent is introduced, not to show anticipation, but that 
tlie step in advance by tlie patent in suit was not sutHcieut to constitute 
invention, tlie fact may be consldered tliat the devlce of the earlier patent 
never went into use. 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio ; John M. KiUits, Judge. 

Suit in equity by the Troy Carriage Sunshade Company against 
the Kmsey Manufacturing Company. Decree for défendant, and 
complainant appeals. Reversed. 

Alfred M. Allen and Marston Allen, both of Cincinnati, Ohio, for 
appellant. 

Owen, Owen & Crampton, of Toledo, Ohio (Wilber Owen, of To- 
ledo, Ohio, of counsel), for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALE, 
District Judge. 

DENISON, Circuit Judge. The District Court, because it thought 
there was no infringement, dismissed the bill brought by the appellant 
against the appellee and based upon the fîrst claim ^ of patent No. 
890,667, granted June 16, 1908, to Lingley, for a weather screen for 
motor vehicles. 

By way of improvement upon the solid one-piece glass windshield 
extending from the dash of the vehicle up to a level above the driv- 
er's head it had become common, before Lingley appeared, to make 
the shield in two sections and to provide for the separate manipulation 
and adjustment of either or both sections; and it was known to be 
désirable to provide for tilting the upper section forvvard at its lower 
edge, so as to provide an open space through which the driver could 
see the road in front, and so as to permit the driver to- receive some 
air, but not too much. It was also the common practice that this upper 

1 Claim 1.— In a wind screen for vehicles, a flxcd lower part carrled by 
standards and an upper movable part eentrally niounted upon centers pernm- 
nently flxed at the ujjper ends of solid arms, the lower ends «f which are 
mounted upon centers pernianently flxed upon the lower flxed part, and means 
for flxing the arnis at any desired angle with the lower flxed part and means 
for flxing the upper movable part at any de.sired ai»gle with the arms, sub- 
stantiajjy as iiereiu shown and described and for the purpose stated. 

<gz3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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part of the shield should be capable of turning entirely down opposite 
the lower section, so that there would be no obstacle in front of the 
driver's head and shoulders. The rigid permanently up-standing sur- 
rounding frame, carrying separately the upper and the lower sections, 
which has of late become the accepted f orm, did not readily lend itself 
to this entire removal of the upper section, and (perhaps for that rea- 
son) was then not largely used. 

[1] It is not claimed that Lingley's devicé was anticipated, but it 
is insisted that his advance was not of the inventive character. The 
prior art, so far as it is close enough to be important, is represented by 
Sprague (unpatenled) and Bill (British patent, No. 10,652, of 1906). 
Sprague supported his upper section upon the lower one by resting 
the bottom of the upper frame directly on the top of the lower frame, 
and the weight was chiefly, if not wholly, carried in this way. At each 
end he provided a sliding boit carried by the upper frame and dropping 
into sockets in the lower frame, whereby he prevented latéral motion 
of the upper on the lower. Upon the dash and just at the bottom of 
the lower frame, he provided suitable brackets upon which the bottom 
of the upper frame could be supported and carried and having sockets 
into which the sliding bolts could be dropped. When the driver did 
not wish the upper section of the windshield in place, what happened, 
in substance, was, that he raised the sliding bolts from their engage- 
ment, lifted the upper section out of position, placed it on the lower 
brackets and slid the bolts into their new sockets. So far, we see no 
resemblance to Lingley ; but for the purpose of preserving the parallel- 
ism of the sections while the upper one was being lowered, and proba- 
bly also for assisting to hold the upper one against vertical displace- 
ment while in either upper or lower position, Sprague provided links 
pivoted to the lower frame at its outside upper edges, and to the upper 
frame at the centers of its outside edge. Thèse links were métal rods 
or bars, and hâve a close mechanical resemblance to the rigid arms 
of Lingley; but, functionally, they were wholly distinct, because 
Sprague contemplated nothing and could do nothing except to carry 
his upper section f astened in the extrême upper or extrême lower posi- 
tion. 

In Bill, the resemblance is doser, functionally, and less, mechanically. 
He also carried his upper section upon the lower one and intended to 
fold the former ail the way down beside the latter on occasion, but 
he also contemplated adjusting the upper section and holding it at 
intermediate tilted positions. His thought seemingly was that the 
upper section should bave almost unlimited freedom of movement 
and be movable forward or back, up or down, and tilted in either di- 
rection. To accomplish this, he provided, on the outside of his frames, 
a wide and deep slot continuons in upper and lower sections. Closely 
fitting in this slot or groove, he carried a flat metallic bar about as long 
as the height of either section. This bar itself was centrally slotted, 
and through this central slot passed threaded studs, projecting, re- 
spectively, from the lower section near its upper edge and from the 
upper section near its lower edge. Obviously, the slotted bar could 
move up and down, guided by thèse studs in its central slot. Upon 
247 F.— 43 
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the threaded studs were provided binding means in the f orm of wing 
nuts. The resuit was that, when the upper section was placed upon the 
lower and ail four winged nuts were tightened, the two sections were 
rigidly located in that position through the Connecting metallic bars 
bound into the upper and lower parts of their grooves. When it was 
desired to change the position, ail four wing nuts must be loosened 
and screwed out far enough, so that the slotted bars could be lifted out 
of their grooves. Then they became mère links, not with fixed end 
pivots, as in Sprague, but sliding freely for a relatively long distance. 
If the upper section was tilted forward, the bars, resting upon the edges 
of their grooves, would assume an angular position, and ail four nuts 
could then be tightened, and the parts held in that position. After this 
had been donc, so that the bars were out of their grooves, f urther tilt- 
ing of the upper section alone could be accomplished by loosening 
only the two upper wing nuts. 

[2] Inspection of this Bill device is sufficient to condemn it as im- 
practical, though not inoperative in the strictly mechanical sensé. If 
manufactured of the necessary full size and weight, it is doubtful 
whether it could be manipulated by one man — certainly not without 
stopping his car and using both hands at once. As soon as ail four 
nuts were loosened, the bars would drop to their lowest position, leav- 
ing nothing to support the upper section when moved. It does not 
seem that the binding of the arms in their angular position against the 
edges of their grooves would be sufficient to maintain them against 
jarring loose. At any rate, there is iiothing to indicate that the Bill 
device ever went into use ; and, since we are not concerned with the 
question of anticipation, but only with that of the character of the 
step in advance, this seems the typical instance when it may be of 
some logical importance that the earlier patent is rightly named a 
"paper patent." Its nonuse commercially, unexplained, lias some tend- 
ency to indicate that the device was not of practical value, and that 
it lacked some essential élément of commercial utility, the supplying of 
which might call for the inventive faculty. 

It is clear enough that what Lingley did involved invention over 
Sprague alone, or over Bill alone; the question, when we consider 
both of them and their possible composite efïect, as we must, is close 
and by no means free from doubt. If the solid arm with fixed end 
cent ers of Sprague is substituted for the slotted bar or free link of 
Bill, or if the threaded studs and binding nuts of Bill are substituted 
for the mère pivots of Sprague, we disclose at once the functional 
opération of Lingley. Either one of thèse seems now a rather natural 
and simple change ; but we are convinced that more was involved than 
the mère substitution of known équivalents. Sprague did not con- 
template any intermediàte adjustment of the upper section; he guarded 
against it by his locking bolts. To make his device work with the ad- 
dition of wing nuts like Lingley's, thèse bolts must be removed and 
Sprague's primary idea fofgotten. So, if we substitute the Sprague 
arm for the Bill link, it involves a reorganization of both, and such a 
solid arm would be inconsistent with the thing which Bill was trying 
to do. If the arm remained of Sprague's length, so as to be pivoted 



TROT CARRIAGE SUNSHADE CO. V. KINSEY MFG. CO. G75 

at the center of the upper section, it would be impossible for that sec- 
tion to take many of the positions which Bill indicated ; while, if the 
arm were shortened and pivoted to the upper section, as in Bill, the 
extrême lower position couïd not be reached at ail, and the tilting of the 
upper section outward at the bottom would resuit mainly in tilting it 
in at the top. The fundamental théories of the two devices were so 
distinct and inconsistent that we are satisfied there was invention in 
taking features f rom each and modif ying and combining them as Ling- 
ley did. He attained an efificiency and a convenience in the adjustment 
of the upper section which were not reached by either of the others, 
and he had a folding and practically useful clear-vision windshield 
which neither of the others had. This was, fairly speaking, a new re- 
suit, and we think the claim should be sustained. 

There seems no occasion for any limitation not expressed on the 
face of the claim. L,ingley was the first to make a two-part windshield 
in which the lower part was supported by the vehicle body and the 
upper section was supported and carried by the frame of the lower 
section; this support being through rigid arms pivoted to the lower 
section near its upper edge and to the upper section near its center, 
thèse pivots being capable of being loosened to permit adjustment and 
tightened to hold in position. By this means it resulted that, without 
the aid of any surrounding frame, the upper section could be tilted 
forward in its lower part to provide clear vision underneath, and by 
adjusting only the pivots of the upper section, and yet the whole upper 
section could be folded ail the way down, if desired. The utility of 
thjs is not to be denied. It is true that, with the upper section pivoted 
at the center, some rain or snow will go in at the top, when the bot- 
tom is tilted forward; but the same thing is true of defendant's 
device, and it cannot be heard to claim anything on account of this 
practical imperfection. 

We do not understand it to be claimed in this court that defendant's 
device differs essentially from Lingley, except in the one respect now 
to be considered ; the equivalency between Lingley's shield-supporting 
standards and defendant's shield frame and supporting clips is ap- 
parent. So far as may be inferred from Lingley's spécification and 
drawings, he contemplated adjustment of the upper section only by 
tilting its lower part forward ; indeed, he shows such an overlapping 
that inward tilting would hâve been impossible. In the defendant's 
form, the two sections meet flush, and the bottom of the upper one 
can be tilted inwardly, the resuit of which is that a current of air is 
diriven inwardly and downwardly. This type of ventilation became dé- 
sirable after the date of Lingley's patent, by reason of the la ter adop- 
tion of the fore doors, which for the first time, caused the necessity 
for ventilating the lower part of the driver's compartment ; and it is 
said that the défendant accomplished a resuit which Lingley intended to 
prevent. We are unable to give this considération any force upon the 
question of infringement, because, when we observe Lingley's claim, 
the defendant's position is that infringement is avoided because, though 
it has used ail of the claim, it has added something more. Lingley 
contemplated, and his first claim secured to him, a device capable of 
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use in three positions: Extrême upper, extrême lower, and inter- 
mediate forward tilting. The défendant takes substantially the same 
form of device, capable of the same use in ail three of the same posi- 
tions, but makes a slight altération so that it is capable of use in an- 
other position. Lingley had functions 1, 2, 3 ; défendant has f unc- 
tions 1, 2, 3, 4. Of course, this does not avoid infringement. 

The second claim of Lingley (not in suit) makes référence to the 
overlapping which would prevent inward tilting and which accomplish- 
ed one of the declared objects of the invention. This is not men- 
tioned in the first claim, which relates to another declared object; and 
this alone would be sufficient reason for not importing the overlapping 
into the first claim, even if its broad language would justify such im- 
portation. Nor do we find any difïiculty arising from the claim provi- 
sion that the upper removable part is capable of being fixed "at any 
desired angle." It is difficult to see how this bears on the question of 
infringement, since the defendant's device responds to this spécification 
even more accurately than the patent drawings do. In défendant, the 
fixing may be at any desired angle throughout the circumi'erence. In 
the form shown in the Lingley drawing, and covered specifically by 
the second claim, the permitted adjustment extends through a quar- 
ter of the circumference only. The utmost effect which the présence 
in Lingley of the spécifie drawing and description could hâve is that 
the first claim should be interpreted as referring only to the forward 
angles ; but this would not help défendant, which uses the same for- 
ward adjustment shown by Lingley. 

We find nothing of importance in defendant's favor to be drawn 
from the commercial history of the patent and the device. Plaintiflf's 
manager devised a windshield and plaintifï put it on the market. It 
was some time afterwards practically copied by the défendant. Plain- 
tifï's manager undertook to get a patent on his construction, and failed 
to do so on account of the existence of the Lingley patent, disclosed to 
him in the Patent Office. Plaintifîf then bought the Lingley patent and 
continued to exploit the device commercially on a very large scale. 
If, as is held in the Paper Bag Case, 210 U. S. 405, 28 Sup. Ct. 748, 
52 L. Ed. 1122, a patent is not to be denied its reasonable and apparent 
validity and scope merely because its owner had deliberately withheld 
it from commercial use, much less can such déniai be claimed where the 
first owner, for unknown reasons, did not get it into pubHc use, but 
where the second owner has put it into very gênerai use. The fact 
that the second owner discovered the patent in the Patent Office, and 
made the first move to buy it, and bought it for a small priée, cannot 
be of much, if any, importance. The patent must stand or fall on its 
own merits. 

We think there should be the usual decree for injunction and ac- 
counting upon the first claim, and the decree below must be reversed, 
and the case remanded for that purpose. 
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WHEBLER V. BUSINESS MEN'S ACC. ASS'N OP AMERICA, 

(District Ck)urt, W. D. Missouri, W. D. February 9. 1918.) 

Ko. 4616. 

1. iKStIRANCE <g=5445(2) — STATUTES — APPLICABILITY. 

Rev. St. Mo. 1909, § 6945, declaring that, in ail sults on life pollcles 
hereafter issued by any company doing business in the state to a citi- 
zen of the state, It shaU be no défense that the insured committed suicide, 
unless he contemplated suicide at the tirae he made his application for 
the policy, and any stipulation in the policy to the contrary sliall be 
vold, which is found in the article entitled "Life and Accident Insurance," 
Is applicable to a policy issued by a Missouri corporation organlzed under 
the laws pertalning to life and accident Insurance under the assess- 
ment plan, where the policy provided for a quarterly payment, called 
Interchangeably "premium" and "assessment" ; It appearing that the in- 
demnity in case o£ death was flxed in amount, and tîiat, while the dates 
for payments were subject to change, no departure from the fixed 
annual amount was contemplated. 

2. Insueance ®=5l25(2) — What Law Governs. 

A résident of California forwarded to défendant, a Missouri corporation 
engaged in writing life and accident Insurance, his application for In- 
surance, and défendant issued the policy and forwarded it to the appU- 
cant. 'The application, which was made a part of the contract of In- 
surance, declared that the policy must be acceptable or the payment 
would be returned, and that the applicant, upon receipt of the policy, 
Bhould, if satlsfaetory, accept It, and, if not satlsfactory, return It 
within three days. ïhe policy further stipulated that it should not cover 
any injury, fatal or otherwise, sustained by the insured prior to his ac- 
ceptance of the policy. Held, that the contract of Insurance, the appli- 
cant having accepted the policy, was entered into in the state of Cali- 
fornia, acceptance being in that state, and hence governed by the laws 
of California, under which the stipulation of nonliability for suicide was 
valid, instead of the Missouri laws, maklng suicide a défense only if the 
Insured at the time of his application contemplated self-destruction. 

3. OOKSTITUTIONAL I/AW <S=»206(4) INSURANCE <©=5445(2) — PBIVILEQES AND 

IMJITJNITIES OF ClTlZENS OF SEVEBAL StATES. 

Rev. st. Mo. § 6945, declaring that in ail sults on life poiicies here- 
after issued by any company dolng business in the state, to a citizen ol 
the state, it shall be no défense that the Insured committed suicide, unless 
he contemplated suicide when he made his application, is not, though 
restricted to citizens of the state of Missouri, invalid w^ith respect to the 
restriction on the ground that It abrldged the privilèges or immunities 
of citizens of the United States or denied equal protection of the law, 
for the statute does not impose any affirmative burden on citizens of 
other States from which it relleves its own, but merely restricts the 
freedom of contract of Missouri citizens wlth respect to life Insurance. 
Eeld, further, that this statute in the instant case dénies to plalntifiC no 
privilège in the Missouri courts that would not be denied to her equally 
If she were a citizen and résident of Missouri. 

At Law. Action by Isabelle Wheeler against the Business Men's 
Accident Association of America. Judgment for défendant. 

Williams, Hunter & Guffin, of Kansas City, Mo., for plaintiflf. 
Gilmore & Brown, of Kansas City, Mo., for défendant. 

VAN VALKENBURGH, District Judge. Plaintiflf, the widow of 
James Anson Wheeler, sues to recover the sum of $5,000 on an in- 

®=5For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Disesta & Indexe» 
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demnity policy issued by the défendant association to her said husband, 
in which plaintiff was named as beneficiary. The plaintiff is a citi- 
zen and résident of the state of Texas, and the insured on the date of 
the issuance of the policy, the 24th day of June, 1916, was a citizen and 
résident of Los Angeles, Cal. The défendant is a Missouri corporation, 
organized as an assessitient company under section 6950, R. S. Mo. 
1909, and is located at Kansas City, Mo., within this division and dis- 
trict. September 12, 1916, less than three months after the issuance 
of the policy, the insured committed suicide. The policy of insurance 
specifically excludes recovery for suicide under any circumstances, and 
that is the ground of défense in this action. The case is tried upon an 
agreed statement of facts, in which it is stipulated that the policy was 
not procured in contemplation of suicide. 

Section 6945 of the Revised Statutes of Missouri provides as fol- 
lows: 

"Sui-cide No Défense, Whon.— In ail sults upon poUcies of Insurance on 
life, hereafter issued by any company doing business in this state, to a 
citizen of this state, it shall be no défense that the insured committed suicide, 
unless it shall be shown to the satisfaction of the court or Jury tryin§ the 
cause, that the insured conteniplated suicide at the tlme he made his appli- 
cation for the policy, and any stipulation in the policy to the contrary shall 
be void." 

Défendant, as an incident to its défense claims : (1) That défendant 
is incorporated under the laws of Missouri pertaining to life and ac- 
cident insurance upon the assessment plan, and was, at the time the 
policy was issued, engaged in business upon that plan under and by 
virtue of a license issued by the insurance department of this state to 
sa carry on its business, and therefore does not corne within the pur- 
view of the statute prohibiting the défense of suicide. (2) That the 
contract is not a Missouri contract, but a California contract, gov- 
erned by the laws of that state, in which the défense of suicide is 
permitted. (3) That the insured was not a citizen of Missouri, and 
therefore not within the prohibition of the statute in any event. 

Plaintiff insists : (1) That the défendant company is in fact an old 
line company. (2) That the contract is a Missouri contract. (3) That 
the language in the statute which restricts the application of the section 
to a citizen of Missouri is in violation of section 2 of article 4 of the 
Constitution of the United States, and with section 1 of article 14 of 
the Amendments to the Constitution of the United States, providing 
that no state shall make or en force any law which shall abridge the 
privilèges or immunities of citizens of the United States, nor shall any 
state deprive any person of life, liberty, or property without due 
process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws. 

[1] The contract provides for a quarterly payment, called inter- 
changeably "premium" and "assessment," of $6, on the 15th days of 
March, June, September, and December of each year, as required to 
keep the policy in continuous effect, beginning with September 15, 
1916, "until notice is given the insured by the secretary of the associa- 
tion of a change in said time." I take it that this provision of the 
policy is intended to provide fixed quarterly payments ; that the dates 
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on which thèse payments are made are subject to change, but departure 
f rom the fixed annual amount charged for the insurance is not contem- 
plated. The indemnity for loss of life is fixed in amount, and I do not 
find that this company, with respect to the nature of its business, is 
excepted from the provisions of section 6945 of the Missouri Statutes, 
provided this poHcy is otherwise subject to such provisions. Elhott 
V. Des Moines Life Ins. Co., 163 Mo. 132-157, 63 S. W. 400; Logan 
V. FideHty & Casualty Co., 146 Mo. 114, 47 S. W. 948; Williams v. 
Insurance Co., 189 Mo. 70, 87 S. W. 499. 

[2] It appears that the insured forv^^arded from Los Angeles, Cal., 
to the défendant at Kansas City, Mo., by mail, his application for this 
insurance, accompanied by $8, the sum required by the défendant com- 
pany to accompany the application, and that the défendant issued the 
policy in suit and forwarded it to the applicant at Los Angeles, Cal., 
accompanied by a letter congratulating him upon the protection that 
would be afforded by that policy. The application is annexed to and 
made a part of the contract of insurance. It is dated June 21, 1916, 
and at the top prominently appear thèse words: 

"Your policy must be satisfactory or your payment will be returned." 

Thereaf ter : 

"Application for Membersliip in Business Men's Accident Association of 

America. 

"I liereby apply for membership and insurance in the Business Men's Acci- 
dent Association of America, to be basod upon tiie following statement of 
facts. The policy issued on this application is to take effect when received 
and aceepted by me. 

"Q. 29. Do you agrée that upon receipt of the policy issued, you will ex- 
amine it and if satisfactory accept it, and that if not satisfactory you wUl 
return it to the association within tliree days, in order that the amount paid. 
with this application may be returned to you? A. Yes." 

In the body of the policy, to wit, section 2, article 13, this provision 
appears : 

"Tliis policy does not cover any injury, fatal or otherwise, sustained by the 
insured prior to the date of liis acceptanee of this policy." 

Even though the shortest possible period of acceptanee be presumed, 
that acceptanee could not take place prior to receipt by the applicant. 
That receipt and acceptanee were in the state of California. The final 
act which consummated the agreement by the assent of both parties 
took place in the latter state. Prior thereto there was no contract of 
insurance in effect. This contract, therefore, is clea^ly a contract of 
the state of California, and subject to the provisions of its laws. 
Equitable Life Assurance Co. v. Cléments, 140 U. S. 226-232, 11 Sup. 
Ct. 822, 35 L. Ed. 497; Mutual Life Insurance Co. v. Hill, 193 U. S. 
551, 24 Sup. Ct. 538, 48 L. Ed. 788; Northwestern Mutual Life In- 
surance Co. V. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 419, 
38 L. R. A. (N. S.) 57; Rogers v. In.surance Co., 41 Conn. 97; Hub- 
bard v. Insurance Co., 129 lowa, 13, 105 N. W. 332; Craven v. In- 
surance Co., 148 Mo. 600, 50 S. W. 519, 53 L. R. A. 305, 71 Am. St. 
Rep. 628. 
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[3] The foregoing, adduced by counsel, are but a few of the many 
confirmatory of the point ruled. It was practically conceded in argu- 
ment that, if this is not a Missouri contract, then the défense of sui- 
cide in accordance with the express terms of the policy may be main- 
tained. Therefore it would seem unnecessary to deal at length with 
the contention that the restriction of the statute is unconstitutional ; 
nevertheless it is proper to add that I am of opinion that the section 
is constitutional as it stands, and that such is the conclusive construc- 
tion of the courts of last resort. In Whitfield v. .ZEtna Life Insurance 
Company, 205 U. S. 489-495, 27 Sup. Ct. 578, 51 L. Ed. 895, this stat- 
ute was considered and upheld. It is true that in that case this précise 
question did not arise. The validity of the statute was, perhaps, not 
attacked in terms, but it was urged to be in dérogation of the common 
law, of doubtful public poHcy, and should be strictly construed. Mr. 
Justice Harlan, for the court, discusses the question upon broad 
grounds. He says : 

"That the statute Is a legitimàte exertlon of power by the state cannot be 
successfuUy dlsputed." 

And further: 

"It Is the province of the state, by Its tjegislatnre, to adopt such a poUcy as 
It deems best, provlded It does not, in so dolng, corne Into conflict with the 
Constitution of the State or the Constitution of the United States. There Is 
no such conflict hère." 

The adjudication made is at least strongly persuasive. But, in what 
is said to be its latest utterance upon this subject, the Sinrcme Court 
of Missouri has construed this statute in a case involving this identical 
question. I concur fully in the opinion in that case. Lukens v. Inter- 
national Life Ins. Co., 269 Mo. 574, and particularly pages 585 to 588, 
191 S. W. 418. This citation is also pertinent upon the question of 
whether this is a Missouri or a California contract. It is, perhaps, un- 
necessary to emphasize the very great weight of this construction by 
the highest court of the state in which the statute in question was en- 
acted. 

But I think the Suprême Court of the United States, by its décision 
upon a closely analogous question, has still further adjudicated the 
constitutionality of this section in the particular in which it is assailed 
in the case at bar. m Chambers v. Baltimore & Ohio R. R. Co., 207 
U. S. 142, loc. cit. 150, 151, 28 Sup. Ct. 34, 36 (52 L. Ed. 143), that 
court quotes the following from a Pennsylvania décision construing a 
Pennsylvania statute : 

"And the right of action was not glven to the person sufferlng the injury, 
slnce no man could sue for hls own death, but to his widow or Personal repré- 
sentative. It was not survlvorship of the cause of action which ttie Législa- 
ture meant to provide for by this section, but the création of an original cause 
of action In favor of a survlvlng widow or personal représentative." 

Mr. Justice Moody then says: 

"It appeai-s clearly, therefore, that the cause of action which the plaintlff 
sought to enforce was one created for her benefit and vested orlglnally in 
her. She has not been denled access to the Ohio courts because she is not a 
citizen of that state, but because the cause of action wbicli she présents is not 
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eognizable In those courts. She would hâve becu denled hearing of tlie same 
cause for the same reason if slie hatl been a citizen of Ohio. In excluding lier 
cause of action from tlie coiu'ts tlie law of Ohio bas not been influenced by lier 
cltizensbip, whleli is regurded as iniiuaterial. We are unable to see tliat in 
this case the ylaintiff bas been refused any right which tlie Constitution of 
the TJnited States confers upou lier." 

This législation of the state of Missouri does not deal with rights or 
immunities which are fundamental. In a sensé it créâtes no rights at 
ail. It imposes no affirmative burden upon the citizens of other states 
from which it relieves the citizens of its own state, such as taxation, 
unequally and inequitably imposed, would be. In effect it invades and 
restricts the freedom of contract of its own citizens, and its action in 
this respect is confined to the terms of the enactment, as is proper in 
the case of législation in dérogation of the common law and restrictive 
of the ultimate force and efïect of contract provisions. The deceased 
was a citizen and résident of California. The plaintifï in this action 
is a citizen and résident of the state of Texas. Neither were in Mis- 
souri at the time this policy became effective, nor was the contract 
executed within this state as matter of law. The plaintiff is not denied 
access to the Missouri courts, and she is denied no privilège in those 
courts that would not be denied to her equally if she were a citizen 
and résident of Missouri. The défense invoked would be operative 
against ail similarly situated irrespective of citizenship. 

Ail courts naturally incline to any construction of the law which 
permits the payment of indemnities to beneficiaries in policies of in- 
surance, but that inclination, however natural and comrnendable, must 
not be carried beyond legitimate boundaries. The conclusions I havé 
reached necessarily resuit in a judgment for the défendant. 



PEUDEXTIATi INS. 00. OF AMKIIIOA v. IIEROI^D, Collector of Internai 

Revenue. 

(District Court, D. New Jersey. February 8, 1018.) 

1. Courts ig=>9(i(l) — Puecedksts — Bindin-g Force. 

A fédéral District Court is bouuU by décisions of the Circuit Court of 
Appeals of that circuit. 

2. I:^TEKNAL Revenue (S^^'J — Cop.pokatiox Excise ïaxe.s— Income. 

A joint-stock comiiany eiigaged in writlng industrlal and also life Insur- 
ance on the level premium jilan adoptc'd the practice, the preniiunis charg- 
ed exceeding the cost of tlie Insurance, of returning the excess to policy 
holders as so-called divldends which eould be used to reduce renewal 
premiunis or to pui'chase pald-uii additions to the policies already meu- 
tioned. Only a few of the company's ])oUcies were participating, and tlie 
payment of such dividends was voluntary iis to ail other policy holders. 
Ueld that, notwithstanding the payment of the so-called dividends was 
to a grcat extent voluntary, those aniounts should not be added to the 
company's gross inoome for tax uiider Corporation Kxcise Tax of 1909 
(Act Aug. 5, litOO, c. 6, § 38, 30 Stat. 112), imposiug taxes on corporate 
income. 

3. Internai. Revenue i®=j9 — Corporate Income. 

Corporation Excise Tax Act of 1009 déclares that the net income of cor- 
porations engaged in the Insurance business shall be ascertained by de- 

Ê=jFor other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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ductlng from the gross Income, among other items, the net addition, if 
any, required by law to be made wlthin tlie year to reserve funds. New 
Jersey corporations authorized to do insurance business are required to 
file annual statements in sucli form and oontaining such luatters as tlie 
Commissioner of Banking and Insurance sliall prescribe, wlio is in return 
required to annually cause a valuation to be made of ail outstanding poll- 
cies of every life insurance company. Pursuant to ttiat law and régula- 
tion of tlie commissioner, a New Jersey corporation engaged in writing 
life and industrial insurance was required to niake additions to its re- 
serve funds for ail business written including those pollcies on whlch the 
premiums had not been paid at the tlme of making the valuation. Held 
that, as such sums paid into the reserve could not be used by the corpo- 
ration as income, they should not be considered in Computing its income 
for taxation, for, in case the pollcies on whlch premiums were due lapsed, 
sums set aside as a reserve therefor would in succeedlng years become 
available as income and subject to taxation. 

At Law. Action by the Prudential Insurance Company of America 
against Herman C. H. Herold, Collector of Internai Revenue for the 
Fifth District of New Jersey, to recover alleged excess taxes exacted 
under the Corporation Excise Tax Law of August 5, 1909. Judgment 
for plaintifï. 

Lindabury, Depue & Faulks, of Newark, N. J., for plaintiff. 
Charles F. Lynch, U. S. Atty., of Newark, N. J., and Joseph L. Bo- 
dine, Asst. U. S. Atty., of Trenton, N. J., for défendant. 

HAIGHT, District Judge. The plaintiff seeks to recover certain 
moneys which it claims were illegally assessed and exacted from it, by 
way of taxes, under the Corporation Excise Tax Law of August 5, 
1909 (36 Stat. L. 112, c. 6, §__38). The case was tried without a jury, 
pursuant to sections 649 and 700 of the Revised Statutes (U. S. Comp. 
Stat. 1916, §§ 1587, 1668). By reason of a stipulation entered into be- 
tween the parties, and the abandonment by the plaintifï of any claim to 
recover on certain items referred to in the stipulation, the questions to 
be decided hâve been reduced to two. They will hereafter appear. 

[1, 2] 1. The plaintifï is a life insurance conipany, having been in- 
corporated under the laws of the state of New Jersey, in 1873. It was 
the first insurance company in America to do what lias now come to be 
known as an "industrial life insurance business." That was exclusively 
its business until 1886. In that year it began to issue ordinary life in- 
surîmce policies also. Practically ail of the latter were of the partici- 
pating kind up until 1907. The industrial policies were, however, non- 
participating until 1896. In the latter year it inaugurated the practice 
of issuing some industrial participating policies, and continued to do so 
until 1907, in which year, because of certain législation in New Jersey, 
it discontinued the practice of issuing participating policies (both ordi- 
nary and industrial) ; but, of course, it was obliged to, and did, continue 
to meet its obligations on the participating policies which it had already 
written. In 1896, although under no légal obligation to do so, it began 
to award so-called "dividends" to holders of nonparticipating policies, 
both industrial and ordinary, and permitted them to be used by the in- 
sured either to reduce the amount of future premiums or to secure addi- 
tional paid-up insurance. 1 his course was adopted, both because it was 
considered that good business judgment required it, especially in view 
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of criticism which had arisen in connection with the excessive cost and 
heavy lapse rate of the industrial insurance feature of the plaintiff's 
business, and because it seemed to the plaintilï's directors only fair 
and just that this should be done, as the premiums, which had thereto- 
fore been paid by the industrial policy holders, especially in the early 
years of the company's existence, had proved to be considerably in ex- 
cess of the cost of that insurance. 

It seems entirely clear that, when the rates were first fixed, it was 
thought that they might prove to be excessive and that a future rétro- 
active adjustment was contemplated, if such should prove to be the 
fact. As the plaintiff was the first company to engage in industrial life 
insurance in America, it had, in the beginning, no standards, either in 
respect to expenses or mortality, by which it could be guided in the fix- 
ing of premiums. I shall not attempt to discuss the method or meth- 
ods by which insurance premiums are ordinarily fixed, or how and out 
of what f unds the so-called "dividends" to policy holders are ordinarily 
declared, because, as thèse bave so often been stated in the reported 
cases, especially those to be hereinafter referred to, it would unneces- 
sarily lengthen this opinion to do so. It is sufficient to say that plain- 
tiff has always conducted its business on what is known as the "level 
premium plan," and the so-called "dividends" awarded to policy holders 
hâve been declared from funds accumulated in the same manner as is 
set forth in the opinion of this court in Mutual Benefit Life Ins. Co. v. 
Herold (D. C.) 198 Fed. 199. The plaintiff was, however, from the 
time of its incorporation, up to and including the years when the taxes 
in question were assessed, a stock company, as distinguished from a 
mutual company. In its returns for the years 1909, 1910, and 1911, 
filed pursuant to the before-mentioned act of August 5, 1909, it failed 
to include in its gross incorae the amounts which it had allowed, by way 
of the so-called "dividends," to policy holders — both participating and 
nonparticipating — merely to reduce renewal premiums and to purchase 
paid-up additions to policies already existing, as before mentioned. 
The Commissioner of Internai Revenue, however, added thèse amounts 
to the plaintiff's gross income for thèse years and assessed the tax, 
provided for in the before-mentioned act, against the plaintiff thereon. 
Such additional tax was paid, the plaintiff first having taken the neces- 
sary steps to procure its return, if illegally assessed. 

It is the object of this suit to recover the amounts thus assessed and 
paid. The first question, therefore, is whether the amounts allowed by 
the plaintiff' to policy holders out of the before-mentioned accumulated 
funds, merely to reduce renewal premiums and to purchase paid-up 
additions to existing policies, are taxable, under the before-mentioned 
act, as "income received" by the plaintiff during the years in question. 
It is apparent that unless the fact that the plaintiff was a stock compa- 
ny, as distinguished from a mutual" company, and the fact that it was 
under no légal obligation to make any returns or concessions to the 
policy holders on some of its policies differentiates it, the case comes 
clearly within the before-mentioned décision of this court, rendered by 
the late Judge Cross in Mutual Benefit Life Ins. Co. v. Herold, supra. 
That décision was affirmed by the Circuit Court of Appeals of the 
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Third Circuit in Herold v. Mutual Benefit Life Ins. Co., 201 Fed. 918, 
120 C. C. A. 256, and a certiorari to review it was denied by the Su- 
prême Court, 231 U. S. 755, 34 Sup. Ct. 323, 58 L. Ed. 468. While that 
case is, of course, standing alone, binding upon me, it is proper to ob- 
serve that it has since been followed, in Connecticut Gen. Life Ins. Co. 
V. Eaton (D. C. Conn.) 218 Fed. 188, and in Connecticut Mut. Life Ins. 
Co. V. Eaton (D. C. Conn.) 218 Fed. 206, both of which were affirmed 
by the Circuit Court of Appeals of the Second Circuit (223 Fed. 1022, 
138 C. C. A. 663) ; and in the Northwestern Mut. Life Ins. Co. v. Fink 
(D. C. E. D. Wis.), 248 Fed. 568, decided in November, 1917. The Su- 
prême Court of Pennsylvania also recently reached the same conclusion 
in construing a similar statute of that state, Commonwealth v. Penn. 
Mut. Life Ins. Co., 252 Pa. 512, 97 Atl. 677. 

It remains therefore to consider only whether the distinctions before 
mentioned between the case at bar and the Mutual Benefit Case are of 
any materiality. It seems unnecessary to atteinpt to reiterate or enlarge 
upon the reasons on which the décisions in the latter case were based. 
They are quite as applicable to this case as to that. The so-called 
"dividends" awarded to holders of participating policies were no more 
earnings or profits — "dividends" as that term is ordinarily understood 
— of the plaintiff, they were no more dividends "paid," then were those 
in the Mutual Benefit Case. In this case the real earnings and profits 
were distributed among the stockholders. The "dividends" in question 
were mère excess premiums — overpayments which had been coUected, 
and to which the participating policy holders were entitled as a matter 
of right, and the nonparticipating policy holders, both industrial and 
ordinary, as a matter of equity and fair dealing. Nor did they "arise 
from income received during any of the tax years, but from income 
received during previous years" (201 Fed. 918), as in the Mutual Bene- 
fit Case. If any part of them represented interest or income received 
during any of the tax years, it had already been taxed as such. For the 
purposes of this case, the only différence between the plaintiff and a 
mutual company is that the "cost" of Insurance to the policy holders of 
the former, but not of the latter, includes dividends to the stockholders'"; 
anything over and above that cost, in both kinds of companies, repre- 
sents, not earnings, but excess premiums. 

What conceivable différence càn it make what kind of a company 
makes the distribution among its policy holders ? It is the character of 
the funds distributed, not that of the company making the distribution, 
which is the décisive factor. In Connecticut Gen. Life Ins. Co. v. 
Eaton, supra, it was held that the décision in the Mutual Benefit Case 
was applicable to the "dividends" awarded to the holders of participat- 
ing policies of a stock company. If ail that has just been said to dem- 
onstrate that the case at bar, at least as respects the "dividends" 
awarded to participating policy holders, cannot be differentiated from 
the Mutual Benefit Case, does not apply with equal force to those 
"dividends" awarded by the plaintiff to its nonparticipating policy 
holders — those to whom it was under no légal obligation to make 
awards — as I think it does, surely the latter dividends did not "arise 
from income received during the tax years," at least such as had not 
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already been taxed, nor were they "received" by the plaintiff during 
those years. Thèse facts were apparently considered by the Circuit 
Court of Appeals of this circuit, in the Mutual Benefit Case, sufficient 
to exempt so-çalled dividends awarded to poUcy holders frotn the pro- 
visions of the act of 1909. Whether or not the plaintiff was under 
a légal obligation to award the dividends is therefore of no materiality. 
Accordingly, the Mutual Benefit Case must govern the décision of this 
case on the point in cjuestion. Hence it follows that the plaintiff is en- 
titled to recover the sum fixed in the stipulation as representing taxes 
assessed against and coUected from it, for the years 1909, 1910, and 
1911, on account of the so-called "dividends" allowed to policy holders 
in the ways before mentioned. 

[3] 2. The plaintiff is required by the laws of the state of New Jer- 
sey (as it is also by the laws of the other states in which it does busi- 
ness) to file annual statements, showing its financial condition, in such 
form and containing such matters as the Commissioner of Banking 
and Insurance shall prescribe, who is, in turn, required to, annually, 
cause a valuation to be made of ail outstanding policies of every life 
Insurance company. 2 N. J. Comp. Stat. pp. 2859 and 2847, §§ 70, 24. 
In making the valuations, the Commissioner of New Jersey (and in 
this respect the practice prevailing in the différent states varies) pro- 
ceeds on the "ail business written" basis, as distinguished from the 
"ail paid for" basis ; that is to say, he values, in addition to the policies 
on which the premiums hâve been fully paid at the time of the making 
of the valuation, policies upon which premiums are due and uncol- 
lected, and policies where a part of the annual premium — when it is 
payable in installments — bas not at that time become due and payable. 
The latter are generally referred to as "deferred premiums." This 
results in the plaintiff being required by the Commissioner of New 
Jersey to maintain a "reserve" for those policies. The act of August 
5, 1909, provides that the net income upon which the tax is to be as- 
sessed shall be ascertained by deducting from the gross income, among 
other items, "the net addition, if any, required by law to be made 
within the year to reserve funds." In reporting its net income for the 
years in question, the plaintiff properly deducted from its gross in- 
come the net additions made during tiae respective years to reserve 
funds. In ascertaining the latter, it included, in the "reserve" which 
it was required to maintain for those years respectively, the value of 
the policies upon which the premiums were due and uncollected, and 
deferred. The défendant contends that it was not justified in doing so. 

The ciuestion to be decided, therefore, is whether the plaintiff, in 
figuring its net addition to the reserve funds which it was required by 
law to make, was justified in including the value of such policies. The 
argument upon which the defendant's contention in this respect is 
based seems to be that as part of the assets making up the plaintiff's 
"reserve" consisted of thèse uncollected and deferred premiums, and 
as they are not included in the plaintiff's gross income (as, clearly, they 
should not be so included, Mutual Benefit Life Ins. Co. v. Herold, 
supra; Conn. Gen. Life Ins. Co. v. Eaton, supra), that the value of 
such policies should not be included, for purposes of taxation, in its 
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net addition to reserve funds. But this argument, I think, begs the 
question, which is, as clearly defined by the Suprême Court in Mc- 
Coach V. Insurance Co. of North America, 244 U. S. 585, 37 Sup. Ct. 
709, 61 L. Ed. 1333, what sum or sums in the aggregate did the state 
laws require the plaintiff to maintain as a "reserve fund," not the 
character of the assets making up the actual "reserve funds." No 
matter what their character, they were as effectively withdrawn from 
the plaintiff's use as if they had been expended. If therefore the law 
of New Jersey, or any other state in which it did business, made it 
obligatory on the part of the plaintifï to maintain a "reserve" on ac- 
coUnt of the poHcies of the character in question, it is of no materiality 
what the "reserve funds" actually consisted of, whether cash, securi- 
ties, real estate, or due and uncollected premiums. The latter were 
perfectly good assets, because they could be realized on if there should 
ht a loss on the pohcy. The law of New Jersey, to which the plaintiff 
is subject (N, J. Comp. Stat. 2854, § 56), provides that if the assets of 
any life insurance company, at any time, shall not equal the net value 
of ail its outstanding policies, computed according to such "standards 
of valuation" as the Commissioner of Banking and Insurance may 
adopt, pursuant to the authority vested in him by law, and its other 
liabilities, that he may apply for an injunction restraining the company 
from doing any f urther business. 

Since the Commissioner of Banking and Insurance of New Jersey 
has valued, among the plaintiff's outstanding policies, those upon which 
premiums Were either due and uncollected or deferred, and both, and 
since the plaintiff was clearly required by the law of New Jersey ta 
maintain a "reserve" at least equal to the net value of ail its outstand- 
ing policies, as the commissioner might value them, it follows that, 
within the meaning of the act of 1909, the "reserve" which the com- 
paily was required by the state laW to maintain, from year to year, 
properly included a "reserve" for the policies of the character now in 
question. The term "reserve funds" clearly does not mean money, as 
défendant seems to contend, for the greater part of the "reserve" is, 
of course, invested in one way or another. I cannot see any force in 
the defendant's contention that this holding Would permit the plaintiff 
to escape taxation, to the extent of such "reserve" maintained for such 
policies, because, if in any year the "reserve" has increased on account 
of the policies of the character in question, the resuit will be reflected 
in the next year's return, in that, if the premiums are subsequently 
collected, they will be included in the company's gross income for the 
year collected and hence be subject to a tax; and, if they are not col- 
lected, the policies will be canceled, and hence the net "reserve" in that 
year will be reduced to just that extent. If it may be said that this does 
not apply to the first year that the act of 1909 went into effect, it may 
be said with equal force that it would be necessary, in ascertaining the 
net additions to the "reserve" for that year, to include in the "reserve" 
of the previous year to be deducted, ail "reserve funds" which the 
company had maintained on account of the policies of the character 
in question. The net resuit, except as it might be affected by the slight 
différence in the aggregate value of such policies from year to year,. 
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would be the same. It follows therefore that the plaintîfif was justified 
in making the déduction which it did in the respect just discussed. 

3. As the plaintifï makes no claim in respect to the subject-matter 
of paragraph 4 of the stipulation before referred to — that is to say, 
that it is entitled to add to its "reserve funds" the value of the "sup- 
plementary contracts not involving life contingencies" — it is unneces- 
sary to détermine whether or not they could properly be included in 
ascertaining the item of "net additions to reserve fund." The same 
applies to three other items referred to in the first part of paragraph 4 
of the stipulation, which aggregate, so far as the tax coUected is con- 
cerned, $882.33. The resuit is that the plaintifï is entitled to a judg- 
ment of $48,231.85 with interest at the rate of 6 per cent, per annum 
from August 1, 1912. 
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(District Court, E. D. Michigan, S. D. September 4, 1917.) 

No. 165. 

1. Copyrights <S=>83 — Actions fob Infbikgement — Evidence. 

In an action for infriugement of complaiiiant's copyright on a map, 
évidence hcld insufficieut to show that defeiidant's représentative was 
by complainant's partner grauted permission to use the copyrlghted map. 

2. Copyrights ©=348 — License to Use — Permission to Repeoduce. 

That the owner of a copyrlglit allowed a flrm of which he was a mem- 
ber to dispose of the copyrlghted publication does not, the copyright not 
having been assigned to the firm, authorize one of the partners to license 
another to reproduce the copyrlghted publication. 

3. Copyrights <g=>50 — Subséquent Copyrights — Scope. 

Where complalnant, after copyrighting m 1915 a map for a clty, pre- 
pared a new map in 1916, showing added subdivisions, and copyrlghted 
the same, the latter map was eutlrely distinct from the first, and the 
f act that défendant liad previously obtalned permission to reproduce in 
its newspaper the 1015 map does not, after the prei)aration of the 1916 
ma]), authorize it to reproduce tliat one for tlie puri)ose of advertlslng the 
new subdivisions ; this being so, even though additions to the 1915 map 
were in resjject to size rehitively small. 

4. Copyrights <@=»S3 — Actions for Infringement — Evidence. 

lu an action for Inlringement of a copyrlghted map, évidence held 
insufflcient to show that complainant, by consenting to defendant's pub- 
lication of an earlier map, consented to defendant's publication of the 
map involved. 

5. Copyrights <S=>87 — Damages — Amount. 

Under Copyright Law (Act March 4, 1909, e. 320) § 25, 35 Stat. 1081 
(Comp. St. 1916, § 9546), declaring that, if any person shall iufringe a 
copyright in any way protected under the copyright laws, such person 
shall be llable to pay to the copyright proprietor such damages as he 
may hâve sufCered, or In lieu of actual damages such damages as to the 
court shall appear to be just, and that in assessing such damages the 
court may in Its discrétion allow, in the case of a newspaper reproduction 
of a copyrlghted photograph, damages not more than $200 nor less than 
$50, and in other cases damages not exceeding $5,000 nor less than $250, 
which damages shall not be regarded as a penalty, the owner of a copy- 
rlghted map, which was reproduced in a newspaper wlthout permission, 
may, without showing any actual dama.ges, recover at least the minimum 

ai — .— .-^ . 
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amount of $250 despite the contention that it woulcl amount to tlie In- 
flictlon ot a flue, the statute expressly declaiing sucli damages shall not 
be regarded as a penalty. 
6. Copyrights <S=387 — Infbingement — Damages — Amox:nt. 

Under such statute, though the défendant newspaper published the 
map in both its regular édition and a spécial nooii édition, yet as It 
acted in good falth, under the assumption that it had permission, and 
surrendered infriuging plates as soon as its attention was called to the 
matter, the holder of the copyright is not entitled to recover damages on 
the basis of two acts of infringement, for, as the statute déclares that, if 
any person shall infrlnge tlie copyright in any work protected by the 
copyright laws of the United States, he shall iie liable to snch daniages 
as to the court shall appear just, the court may treat the several pub- 
lications as oue infringement. 

In Equity. Bill by William Sauer against the Détroit Times Com- 
pany. Decree for complainant. 

C. R. Stickney, of Détroit, Mich., for plaintiff. 
William Lucking, of Détroit, Mich., for défendant. 

TUTTIyE, District Judge. This is a bill alleging infringement of a 
copyright and containing the usual prayer for an injunction and dam- 
ages. The questions involved are those of infringement and damages. 

Plaintifif, William Sauer, is the owner of two copyrights on maps of 
the city of Détroit, one published and copyrighted in the year 1915, 
and the other in 1916. He and his brother, Joseph, are engaged, as 
partners under the name Sauer Bros., in publishing and selling thèse 
and other maps in said city of Détroit. 

Défendant is engaged in publishing a daily newspaper in Détroit. 
On August 28, 1915, the défendant by its advertising manager obtained 
permission from the plaintifif to publish in its newspaper the former of 
the maps already mentioned, which had been on the market for several 
months, and many thousand copies of which had been already sold by 
the plaintiff. The défendant desired to publish this map in conjunction 
with certain real estate advertisements of subdivisions in the city, and 
it was for that purpose that it obtained this permission to publish such 
map. The plaintifif also at that time, at the request of défendant, drew 
a map of a certain portion of the city not contained in the printed map, 
and this was added to the latter map when published by the défendant. 

[1] In the latter part of March, 1916, défendant again desired to 
publish a map of the plaintifif in connection with its advertising, and 
especially with respect to certain new subdivisions covering a dififer- 
ent district of the city than that f eatured in its publication of the map 
of the previous year. Accordingly, the same représentative of the de- 
fendant, Mr. McKeown, went to the place of business of the plaintifif, 
as he claims, for the purpose of requesting plaintifif to draw for him, 
as he had done the previous year, an addition to the map showing thèse 
new subdivisions. Plaintifif was not there when Mr. McKeown ar- 
rived, and the latter had his interview with the former's brother, 
Joseph. There is practically no dispute as to what occurred at this 
interview. On the cross-examination of Joseph Sauer, he testified as 
f ollows : 

<g=;5Fot other cases see Bame toptc & KEY-NUMBBH in aU Key-Numbered Dlgests & Indexes 



SAUER V. DETROIT TIMES CO. 689 

"Q. When you came into tlio place of business of tlie Wolverine News Com- 
pany and found Mr. McKeown there, what conversation took place exactlyV 
A. lie explaineil to me lie knew my brother and nientioned that my brotlier 
had loaned liini a map i)!'evious to that tinie. Q. l)id he tell you wliat for? 
A. For piiblisliing in the paper. And be asked to see one of our latest — tlie 
latest cojiy of our map, explaiiiing to nie bo ^Aisbed to biiy it. On flnding he 
only wanted to pnrcbase nue iiiap, I rpfcrrert bhii to Mr. (iroscup, who. I tbink, 
sold hini a ma]). * * * q. îJo t(,|(] you, you say. that be wanted to buy the 
latest niaiiV A. l'es, sir. Q. Ile tirst explaiued lie bad used one before for 
publication purposes, and had dealt with your brother in that regard, did he? 
A. Yes, sir. « * * Q. ])iri Jlr. JIcKeown tell you what he wanted that 
map for? A. Ile did not. Q. Did be describe what kind of a niap he wanted 
— what section? A. Ile did not." 

Mr. McKeown testified as follows: 

"Q. Explain briefly what took place. A. I got liold of tlie Wolverine News 
Company and ask(>il for Mr. Snuer. As far as I knew at that tinie, there 
was but one Mr. 8auer. I went down to the Wolverine News Company aud 
asked for Mr. Sauer, and this other Mr. Sauer came out — Q. You mean 
Mr. Joseph Sauer? A. Yes, sir; and I told liim, 'You are not the Mr. Sauer 
I talked with previously ;' aud he told me he was his brother. Tliat was 
the flrst intimation I knew he had a brother. Q. What took place, briefiy? 
A. I told how Mr. Sauer had been kind enou},'li to allow the use of one of his 
maps before, and how he told me that he would be «lad to serve me at any 
time, and I told him I was looking for a nucp of the North Woodward avenue 
district to be published later on ; and Mr. Sauer said, 'You probably want 
one of our maps just cotninK out ; we can take care of you.' As I remeniber. 
Mr. Josejih Sauer then went out, and I bought a map of this gentleman that 
was in the Wolverine News Company." 

The only dispute as to what occurred at this interview was as to 
whether McKeown explained the exact purpose for which he wished 
to use this map. This, however, it seems to me, is immaterial, as in 
any event there can be no doubt that the défendant did not then receive 
permission to pubhsh in its paper this 1916 map thus purchased by its 
représentative. 

[2J Nor does it appear that the brother of plaintifï was authorized 
to grant such permission. It is true that the partnership Sauer Bros., 
consisting of plaintifï and his brother, were authorized by the plaintiff, 
as owner of the copyright on thèse maps, to publish and sell such maps. 
Neither the copyright, however, nor any rights therein had been as- 
signed by plaintiff to such partnership, but they remained the property 
of plaintifï. The fact that property covered by a copyright or patent 
is sold by others than the owner of such patent or copyright under a 
license from him does not affect his interest therein or his right to re- 
lief f rom the inf ringement thereof by third persons. Yale Lock Manu- 
facturing Co. v. Sargent, 117 U. S. 536, 6 Sup. Ct. 934, 29 L. Ed. 954; 
Hanson v. Jaccard Jewelry Co. (C. C.) 32 Fed. 202 ; Tully v. Triangle 
Film Corporation (D. C.) 229 Fed. 297. 

[3] It is undisputed that this 1916 map differed in some respects 
from that of the previous year. The défendant admits it "contains a 
few subdivisions marked on it that Exhibit 6 (the 1915 map) does not 
contain," but contends that thèse new subdivisions covered a space on 
the map of "possibly a scpiare inch" and that, therefore, the two maps 
should be considered as substantially the same. I am unable to agrée 
with this contention. It seems to me clear that in considering differ- 
247 F.— 44 
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ences between maps the substantial character between such différences 
cannot be tested in terms of inches. It appears that the main purpose 
in publishing new éditions of thèse city maps was to keep pace with 
the growing development of the city and adding to the map of the pre- 
vious year the new subdivisions platted and placed upon the market 
since the préviens year. The object of the défendant in using this new 
map was to aid in advertising thèse new subdivisions, and for this pur- 
pose the old map would hâve been inadéquate. The very reason for 
publishing the 1916 map, instead of the earlier one, was the désire to 
obtain the benefit of the latest map. 

[4] The permission thus relied on by défendant as excusing its con- 
duct in publishing the 1916 map was not broad or gênerai enough to 
cover any map except that furnished at the time. There is no sub- 
stantial dispute between the parties as to the circumstances surround- 
ing the giving of this permission. The plaintiff testified on this point 
as follows: 

"Q. (by Mr. Stiekney). What was the occasion of this flrst meeting wlth Mr. 
McKeown? A. It was in regard to the using of a part of my map in the 
Détroit Times. Q. Do you remember what copyrighted édition that was, if it 
was copyrighted? A. Yes, sir. Q. What édition was that? A. 1915. Q. 
State just what happened between you and Mr. McKeown, in your own words, 
just as fully as you please. A. Mr. McKeown called at my place of business 
at the Wolverlne News Company, and asked me for the use of the map in the 
Détroit ïimes, wlth an addltional part of the lower subdivision in Ecorse 
whlch he wauted added, and I let him use that at that time." 

The sole référence to this interview by Mr. McKeown was as fol- 
lows: 

"Q. I believe that he has testlfled that he met you along In August some- 
tinie, of 1915, when you asked for a map of the down-rlver section to publish, 
to advertise some additions or subdivisions he had, and it was given to you, 
and you publlshed It. Do you reeolleet that? A. Yes, sir." 

It cannot, in my opinion, be said that there is any évidence that by 
thus permitting the use of his 1915 map the plaintiff intended to, or 
did, consent that this other and différent map of 1916 could be used 
in the same manner, and such former permission does not excuse the; 
défendant in its publication of the later map or render such publica- 
tion the less an infringement thereof. That such publication consti- 
tuted an infringement of plaintiff's copyright on this 1915 map cannot 
be denied, and is not disputed by the défendant except in so far as it 
may be affected by the objections already discussed and the question of 
the relief to which plaintiff is entitled hère. 

[5] At the hearing, plaintiff admitted that it was impossible to prove 
the extent of the actual damages sustained by him from such infringe- 
ment and elected to recover the damages allowed, in lieu of actual dam- 
ages, by section 25 of the Copyright Law, the act of March 4, 1909 
(chapter 320, 35 Statutes at Large, 1075 [Comp. St. 1916, § 9546]). 
This section provides, among other things, that : 

"If any person shall infrlnge the copyright in any work protected under 
the copyright laws of the United States sucli person shall be liable * * • 
to pay to the copyright proprietor such damages as the copyright proprletor 
may hâve sufCered due to the infringement • * • or In lieu of actual dam- 
ages and profits such damages as to the court shall appear to he just, and in 
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assessing such damages the court may, In its discrétion, allow tlie amounts 
as hereinafter stated. But in the case of a newspaper reproduction of a copy- 
righted photograpli such damages shall not exceed the suui of two hundred 
dollars nor be less than the sum of tifty dollars, and such damages sliall in no 
other case exceed the sum of flve thousand dollars nor be less than the sum of 
two hundred and fifty dollars, and shall not be regarded as a penalty." 

It is urged by défendant that this provision does not apply to the 
présent case for the reason that it was not shown that the plaintifï 
had sustained any damages from this inf ringement and that the award 
of the minimum amount apparently required by this section would con- 
stitute merely the infliction of a fine against the défendant, which, un- 
der the circumstances in this case, it would be inéquitable to compel it 
to pay. In vievv of the plain language of the section just quoted and 
the construction thereof by the Circuit Court of Appeals for this cir- 
cuit in L,. A. Westermann Co. v. Dispatch Printing Co., 233 Fed. 609, 
147 C. C. A. 417, this contention must be overruled. In the case just 
cited, the défendant had infringed the copyright of plaintift' upon cer- 
tain design sketches illustrative of styles in clothing, by pubHcation 
thereof in its newspaper on différent dates. Plaintiff in its bill alleged 
that it was impossible to show by proof the actual damages sufïered, 
and that he elected to take the alternative damages given by this section 
of the Copyright L,aw. The lower court refused to grant the minimum 
damages fixed by said section. In reversing the decree, the court, 
speaking by Judge 'Denison, used the f oUowing language : 

"By the clause 'In lieu of it contemplâtes an élection or discretionary choice 
between actual damages and profits on the one side, and, on the other side, 
an assumed or somewhat arbitrary award of such damages as may be just. 
Plaintiff claims that the copyright proprietor is entitled to make this élection, 
and to plant his action arbitrarily and absolutely upon one theory or the oth- 
er; défendant insists that the élection or the discretionary choice is to be 
made by the court upon the trial. The plaintiff hère made the élection, if he 
had the power to do so ; and on the évidence there can be no doubt that this 
was not a case for actual damages, as distinguished from those damages which 
might be fair and .iust, and that the court, if called upon to act, must make 
the same élection as plaintiff did. Défendant made no profits, so far as the 
proofs indieated; the plaintiff's damages rested in the injury to his More- 
house contract and in the discouragement of and the tendency to destroy his 
System of business. To make any accurate proof of actual damages was ob- 
viously impossible. This case must therelore be treated, from any point of 
View, as one calling for the application of tlie 'in lieu' portion of the statute. 
The statute says that 'such damages shall' be governed by a maximum and 
minimum. Whether this phrase, 'such damages,' and the maxinmm and mini- 
mum limitations, apply to the actual damages which may be proved and ee- 
tablished under the flrst part of this section, or only to the 'just' damages 
given 'in lieu of actual damages,' cannot be deterniined from niere arrange- 
ment of the language, but must dépend upon more indirect interprétation. 
This question likewise does not directly require décision in this case. The 
limitations unquestionably apply to the 'in lieu' damages, vihich are the only 
ones hère involved; their application to actual damages may be passed over. 
* * * We see no escape from the application of the $250 ndnimum in a 
case like this. * • ♦ It seems to us the plaia meaning of the language 
that Congress intended that the plaintiff should not recover less than $250 
damages in any copyright infringement suit not based upon a newspaper re- 
production of a photograph— at least in any case where the actual damages 
fail to appear so elearly and so fully as to forbid resort to the 'in lieu' clause. 
The necessary effect of the provision is to prohibit the award of merely nom- 
inal damages, This intent implies no undue harshness. Not only does the 
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typloal copyright Infringement, If not every one, Involve Indirect damages al- 
most sure to be considérable, but in few cases would one sum of $250 more 
than compensate plaintiff for lils time, trouble, and expansé in detecting, fol- 
lowlng up, and prosecuting an infringement. It would seem tliat tlie words 
'shall not be regarded as a penalty' were added eut of abundant caution, for 
under such a situation as usually exlsts on this subject the awardlng of a 
round sum in damages is no more a penalty, when the damages are liquidated 
hy a court than when they are liquidated by a contract." 

This case, in my opinion, controls the présent case, and the language 
just quoted therefrom so completely covers the questions hère invoived 
and the contentions made by défendant that no further discussion 
thereof is necessary. 

[6] The only question remaining for considération is whether dam- 
ages should be awarded on the basis of one or of two acts of infringe- 
ment. The infringing acts consisted of the pubhcation of the map in 
question in the regular édition of the defendant's newspaper on March 
31, 1916, and another pubhcation thereof in its noon édition of the 
following day. It appeared that this second édition was in some re- 
spects identical with that of the previous day. A considerably less 
number of copies thereof were printed, and it contained much of the 
matter contained in the earher édition, with a rearrangement there- 
of, and the addition of some new items and features. It was pub- 
hshed in the forenoon of the day following the publication of the 
previous édition already referred to, which was the regular afternoon 
édition. Plaintiff contends that, as the défendant published this map 
in two separate éditions, each of which reached a différent class of 
subscribers, it was guilty of two separate acts of infringement and 
that the damages should be awarded on that basis, at least the minimum 
amount allowed by the statute being doubled. 

Conceding that the publication of this map in each of thèse éditions 
was a separate act of infringement, it does not follow that thèse alter- 
native damages are recoverable on that basis. L,. A. Westermann Co. 
V. Dispatch Printing Co., supra. In the case just cited the same con- 
tention was made, and overruled by the court in the following lan- 
guage : 

"The 'infringement' for which an action will lie is not necessarily the same 
'infringement' for which the minimum damages are provided. The same word 
may hâve difCerent meanings, even in parts of the same statute, if the con- 
text and reasonable construction so require. American Co. v. District of Co- 
lumbia, 224 U. S. 491, 494, 32 Sup. Ct. 55,3, 56 L. Ed. 856. The language of 
the statute is: 'If any person shall infrlnge the coijyright in any work pro- 
tected under the copyright laws of the United States such person shall be 11a- 
ble * * * to pay * * ♦ the copyright proprietor * * * guch dam- 
ages as to the court shall appear to be just,' etc. What did Congress mean 
when it referred to the 'infringement' for which not less than §250 must be 
paid? The common instance, such as Congress probahly had in mind, is clear. 
In case of an unauthorized publication of a copyrighted book, or an infringing 
édition of a copyrighted song, there are clearly one right and one violation, 
though an infringing édition may contain many copies. The statute has recog- 
nized that in some instances acts of infringement, though connected and unit- 
ed, may require separate treatment, and in other instances (newspaper repro- 
duction of i)hotographs) a number, perhaps a vast number, of acts are treated 
collectively as one infringement; but in still other instances the statute is 
wholly silent in thèse respects. The publishing of an édition of a thousand 
hooks is an infringement; so is the putting on sale of one of them. Using 
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the analoK.v of the patent law, the manufaeture anrl sale of one article is an 
infringemerit suflicient to support an action ; yet ail the conduct of tlie défend- 
ant in continuing the manufacture and sale over a period of years may be 
'the infringement' for which damages will be assessed at the end of the ac- 
tion. There is no corresponding damage statute in the patent law to make 
the analogy complète ; but can it be supposed that the copyright proprietor 
can take each infringing act out of a séries or group, beeause each one is 
suflicient to support an action, nnd then plant a separate action or complaint 
upon ea<;h, and so recover his minimum damages practically as many times 
as he chooses? Thèse and other considérations convince us that the 'infringe- 
ment' which calls for minimum damages is tliat conduct of the défendant, 
whether being one act or many, which constitutes a connected and fairly uni- 
tary invasion of the proprietor's rights. Intermittent newspaper publication 
forms merely an extrême instance of difficulty in applying this définition. 
* * « We are satisfied to interpret the statute as saying in effeet that in 
any case whei'e a party shows that a propevty right and interest protected by 
the copyright law hâve been invaded by the défendant, the damages (under 
the 'in lieu' clause) must not be more or less than the stated amounts, even 
though the right is composite and the invasion is composite. It will follow 
that it must be determined by the court as a fa<t in each case whether one 
right or more than one lias been imj)aired, and whether the acts of the défend- 
ant in taking are to be considered as one infringement or more than one. 
'*'*''' The défendant newsi)aper publlshed on several days several items 
of this group, but thèse publications were ail incidents of one course of con- 
duct; they ail occurred within a short finie; they ceased as soon as com- 
plaint was made. We think it reasonable to say that within the purview of 
this minimum damage clause they constituted one Infringement." 

I think that, under ail the circumstances, including the fact that the 
défendant appears to hâve acted in good faith, and ceased its infringe- 
ment and surrendered its infringing plates as soon as its attention had 
been called to the matter, it is équitable to consider, and it should be 
held, that the acts of the défendant constituted one infringement, for 
the purpose of Computing the damages, and that the plaintiff should re- 
cover the minimum amount allowed by the statute for one infringe- 
ment, namely, $250 and costs ; and a decree may be f ramed along those 
Unes. 
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(District Court, E. D. Michigan, S. D. October 25, 1917.) 

Ko. 5871. 

1. Raileoads <ê=>.'{.'50(1) — Injuries to Peesoxs on Tracks^Right of Trav- 

ELEIÎ. 

A traveler on a higbwa.v, who sees an approaching intenu-ban electric 
car, luis the right to assume, until the contrary becomcs apparent, that 
the motorman is keeping a propei' lookout, and can and will see him and 
his position at least as far as lie hiniself eau see the car. 

2. NEGI.KiF.Xl E i®='7Ô — CONTRIBUTOUY XUflI.ICEXCK — EXCUSE. 

A pcrsou placed iri a danserons position is not justified in reniainlng 
there in order to save property froiii iiijury, if he lias reason to believe 
that his remaining will resiilt in his own in.iury ; yet it is the duty 
of the pei'son to make reasonalile efforts to save liis property, and he is 
not justifled, on the grouud of sclf-])reKervation, in al)andoning property 
to probable injury, before such abaiidounient appears reasonably neces- 
sary to avoid Personal in.iury. 

^ssFoi otliei cases see same toplc & KBY-NUMBBR io ail Key-Numbered Digests & Indexes 
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3. Eaii^boads ©=3350(13) — Injuries to Persons on Tracks — Jury Question; 

In an action by plaintiff, an executrix, for the death of her décèdent, 
resulting from a collision between defendant's eleetric Interurban car and 
tlie motorcar, whlcli décèdent had been drivlng from the center of the 
City to a suburban resort, where it appeared that décèdent remained for 
a moment in the car, whieh had become stalled on defendant's tracks, 
after seeing the approach of defendant's car, the question of the de- 
cedent's contrlbutory négligence held for the jury. 

4. Raii.boads ©=3329 — OBoasiNa Accidents — Neoligence. 

Where the motorcar which deeeased was drivlng became stalled on de- 
fendant's tracks, and his companlon allghted to crank the car, deeeased 
cannot, though he remained In the car for a short time after seeing de- 
fendant's eleetric car approaching, be deemed guilty of contrlbutory nég- 
ligence, because hls cholce proved unwise, having only a moment to dé- 
cide hls course. 

5. Railboads cg=>320 — Cbossinq Accidents — Last Cleab Chance Docteine. 

Where a motorman in charge of an eleetric interurban car either sees 
or by the exercise of reasonable care should see that a traveler rightfuUy 
on Crossing cannot or apparently wlU not reniove hiniself therefrom in 
time to avoid being struek, and the motorman fails to stop hls car, al- 
though able by the exercise of ordlnary care so to do, and thereby in- 
jures the traveler, the motorman Is guilty of négligence, for which his 
employer, operatlng the street car, Is liable. 

At Law. Action by Harriett C. Brien, executrix of the estate of 
James Brien, against the Détroit United Railway. There was a verdict 
for plaintiff, and défendant moved for new trial. Motion overruled. 

Dohany & Dohany, of Détroit, Mich., for plaintiff. 
William G. Fitzpatrick, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. This is an action of trespass on the case, 
brought by the plaintiff, a résident of Massachusetts, as executrix of 
the estate of James Brien, deeeased, to recover from the défendant, a 
Michigan corporation, damages for the négligent killing of plaintiff's 
décèdent by the défendant, through one of its motormen. The cause 
was submitted to a jury, which returned a verdict for plaintiff, and the 
défendant has moved for a new trial, alleging error in the instructions 
of the court and urging that the verdict is against the weight of the 
évidence. 

The testimony showed that on the day of the accident in question, 
late in the afternoon, in June, plaintiff's décèdent, James Brien, and 
his brother, Christopher, drove in an automobile belonging to Christo- 
pher, but being driven by James, northward on Woodward avenue 
from Détroit to Poplar Park, a suburban community about 10 miles 
north from the center of the city. About 6:30 o'clock, and while it 
was quite light, they arrived at Poplar Park avenue, a driveway run- 
ning into Poplar Park westerly from, and at right angles to, Wood- 
ward avenue, which runs in a gênerai northerly and southerly direc- 
tion. The défendant opérâtes fast interurban eleetric cars on a double 
track on Woodward avenue from Pontiac to Détroit, a distance of 
about 25 miles. Thèse tracks are parallel with the public highway, 
and are 8 feet westerly of the west side of the cément paved portion 

@=9Foi otlier cases see same topic & KKY-NUMBER. In ail Key-Numbered Dlgests & Indexes 
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of such hïghway. Such tracks and highway intersect Poplar Park ave- 
nue at right angles. When the automobile mentioned reached Poplar 
Park avenue, it was turned to the left in order to cross said tracks 
and enter Poplar Park. It safely passed the easterly (being the north- 
bound) track, but before crossing the westerly (or south-bound) track 
it was struck by a south-bound electric freight car operated by de- 
fendant, and plaintiff's décèdent sustained injuries from which he died 
soon afterwards. There is a sharp conflict in the testimony as to how 
the accident occurred. It was the claim of plaintiff, and the testimony 
produced by plaintiff tended to show, that while the automobile, driven 
by plaintiff's décèdent, was on the south-bound track the engine stalled, 
because of rough places in the crossing, and the automobile stopped 
suddenly upon such track; that just before turning to cross the tracks 
both plaintiff's décèdent and his brother looked northerly along said 
tracks, but no car was visible ; that at the time the engine stalled, the 
south-bound electric car already mentioned was visible near the so- 
called 10-mile road, about 850 feet north from Poplar Park avenue; 
that plaintiff's décèdent at first tried to start the engine from his seat, 
but was unable to do so ; that as soon as the car was stalled the broth- 
er, Christopher, who was sitting on the left of the front seat, James 
sitting on the right, opened the left-hand door of the automobile and 
stepped out upon the ground and to the front of the automobile, and 
endeavored to crank it so that décèdent, who kept his seat, could drive 
off from the track; that he then looked again to the north, and saw 
the car between 100 and 150 feet from them; that before he was able 
to take hold of the crank his attention was attracted by the fact that 
the car was almost upon them, and he was forced to jump backward 
to avoid being struck ; that he then noticed that his brother was trying 
to get from behind the steering gear and to leave the machine through 
the door which he had left open ; that while décèdent was attempting 
to escape from the automobile the latter was struck by the electric car 
and the décèdent hurled to the ground, sustaining injuries from which 
he died two days later. 

It was the claim of the défendant, supported by the testimony of the 
motorman and of the conductor in charge of the car in question, that 
this automobile was turned upon the crossing and across the track sud- 
denly and when the car was about 300 or 400 feet distant ; that the car 
did not stall and did not come to a stop before the accident; that nei- 
ther of the two men left the automobile before it was struck ; that the 
motorman and the conductor were in the front vestibule of the car, 
looking ahead at the time, and saw the automobile as it was driven 
upon the track ; that the power was then shut off ; that soon af ter the 
air was applied, the application being completed when the car was 
about 150 or 200 feet from the crossing; that when the automobile 
was first seen it was impossible to stop the car in time to avoid a colli- 
sion, although as soon as it was seen that the automobile was in danger 
every possible effort was made to stop the car and avoid such collision. 
The évidence showed that this crossing was in daily use by traffîc, and 
had been for a considérable period before this accident ; that the auto- 
mobile could hâve been seen at the 10-mile road, which was, as already 
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stated, about 850 feet distant to the north ; and that the car could hâve 
been stopped within from 500 to 650 feet. 

The questions as to the contributory négligence of the plaintiff and 
the negh'gence of the défendant were submitted to the jury. The 
substance of the instructions of the court on thèse points is shown by 
the following extracts from the charge: 

"I say to you, as a niatter of law, that if the accident occurred In the 
maiiner that the défendant daims — if tlie automobile did not stall upon the 
track — there can be no recovery in this case, and that would dispose of tlie 
(^ase in favor of the défendant. * * * If he turned and drove upon that 
tracli, In front of that car, he -vrould be négligent, and guilty of négligence 
which caused the accident, for failure to do several things that he ought to do. 

"So, while I will glve you more s[ieciflc and defiuite charges later wltli 
référence to the law, the real neeessitles for eharging you wlth référence to 
the law from this point on, are niade necessary on the theory, and in case 
that you find, that the accident occurred in the manner that the plaintif!: 
claims, and by the stalling of the automobile. 

"lu the event that the accident occurred by the stalling of tlie automobile, 
then, as a gênerai proposition, this is the rule of law governing the situation: 
There is a duty resting upon parties that drive across street car tracks, Inter- 
urban street car tracks, at the usiial crossings, and tliere are also duties 
resting upon the companies who operate the cars, the street cars. There is a 
duty resting upon the motorman, and by the 'niotorman' I mean the street 
car Company ; and when I say 'street car company' in that regard I mean 
the motorman. Each ha s his riglits. The street car company has a rlght 
to operate its trains up and down its tracks, and the drivers of automobiles 
hâve a right to cross the tracks at thèse regnlar crossings. Each, however, 
at the same time has its duties to perform in so passing along the track or 
across the track. New, it is the duty of the motorman in driving the street 
car — and it was the duty of the motorman in driving this car — to use reason- 
able care in keeping a lookout for people and vehlcles aiiead of him upon 
the track ; and if lie saw people in an automobile stalled upon the track 
ahead of him, to use reasonable care to avoid striking them and injuring 
them, provided he saw they were in danger, and were not going to be able to 
get out of his way. If he failed to perform that duty, and his failure to per- 
form it was the proximate cause of the injury, and his failure resulted in 
striking the automobile, tlieu the operator of the car, and the company 
employing the operator of the car, were guilty of négligence. 

"On the other hand, it was the duty of the driver of the automobile — the 
plaintiff's décèdent, in this case — to look and to use reasonable care and 
diligence for his owii safety, to look, before turning across the street car 
track, to see if there was any street car approaching, and tlien, if he 
turned to drive across the track, to use reasonable care and caution In 
driving across the track, and operating his car, to see that he did not become 
stalled upon the track, to use reasonable care and caution and to keep 
watch to see if a car was approaching, and, if lie got stalled upon the 
track, to use reasonable care and caution to get out of the way of the car 
and ofC the track before he hiinself was injured. * * * 

"I use the word 'négligence,' meaning that if the defendant's motorman, in 
operating the train, two freight cars, at the time in question, kept such a 
lookout for passengers, for people or vehicles on the track ahead of him, at 
the time and place in question, as a reasonably prudent motorman would, 
under the surroundiug circumstances — or, rather if he failed to do that, and 
his failure to do that was the proximate cause of tlie injury in this case, tlien 
the défendant was guilty of négligence, or, if he saw the automobile upon 
the track, and failed to use reasonable care, such care as an ordlnarily care- 
ful motorman, uiuler similar cii'cumstances, \^'ould hâve used to stop liis car 
and prevent the collision, and such failure was the proximate cause of the 
accident, then the défendant would be guilty of négligence. * * * 

"I want to relieve the case of sonie other uunecessary issues. There can 
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be no recovery except upon the issue I hâve already pointed out to you, and 
no recovery by the phiintiff \ipon any othcr Issue, or upon any other theory. 
If at aU, it niust be on the tlicory that the automobile was stalled, and that 
the motorman either saw it, or, with roas<jiiable care, \vo\ikl hâve seen it, in 
suflicient time, so tliat, witli the exe]-cise o£ reasonable eare, he could hâve 
stopped the street car and prevented the accident. I say, thls lawsuit is en- 
tirâly upon that theory ; and there can be no recovery — if there is a recovery 
— upon any other theory. Tliere can l)e no recovery upon any theory of nég- 
ligence on the part of the défendant company, or any of its employés, prior to 
the time when the automobile — if you fiiid it was stalled upon the soutli- 
bound track — could hâve been seen liy the motorman approacliing from the 
north. There can be no recovery for anythlng that occurred betore that, 
time, because, as you will see under the charge In this case, as I hâve out- 
lined it to you, if there was any ne.aligence for which the plalntiff can re- 
cover, it must occur after that time. * * * 

"If the jury belioves, from the évidence, that the plalntifT's décèdent, as a 
reasonable man, acting prudcntly under ail the circumstances, shoiild hâve 
noted the approach of that car, and its closeness to him, in time to hâve per- 
initted him to lea^e the car and get to a place of safety, tlien the jury vvouhl 
be justitied in flndiug him gullty of such négligence as would defeat plalntiff s 
riglit to recover. 

"As a niatter of law, the plaintifE's decedent's flrst duty was to himself in 
the protection of hls life and llmb, and he was not justitied in remaining 
unreasonably in a place of péril for the purpose of conservlng or pi-otecting 
property, and his désire to conserve property would not excuse him from the 
exercise of his sensés of sight or hearing for the purpose of apprising him- 
self of the rapld approach of the car and its proximity to the automol)ile in 
time to enable him, if necessary, to leave tlie car and go to a place of safety." 

It is urged by défendant that on the présent record plaintiff's décè- 
dent was guilty of contributory negHgence as a matter of law, and also 
that the court erred in instructing the jury that, if the motorman might 
by the exercise of reasonable care hâve seen the automobile in time to 
hâve avoided the accident, his failure to see such automobile within 
such time constituted négligence ; it being the claim of défendant that 
the motorman would be guilty in this respect only if, after actually 
seeing the automobile, he failed to exercise ordinary care in stopping 
his car in time to avoid a collision. 

[1-3] On the évidence introduced, I am of the opinion that reason- 
able men might honestly dififer on the question whether plaintiff's 
décèdent was guilty of négligence in failing to leave the automobile 
immediately after it became stalled. It seems to me that he might well 
hâve reasonably believed that, with the electric car over 800 feet away, 
it was not necessary that he should immediately abandon his brother's 
automobile to in jury or destruction without an attempt to save it, if 
indeed he supposed that there was any danger of its being struck by the 
approaching car. It is a matter of common knowledge that a stalled 
automobile can often be started within a very few seconds. He had 
a right also to assume, until the contrary became apparent, that the 
motorman was keeping a proper lookout, and could and would see him 
and his position at least as far away as he himself could see the 
electric car. It is true that a person placed in s dangerous position is 
not justified in remaining there in order to save property from in- 
jury, if he bas reason to believe that his remaining will resuit in his 
own injury. It is also true that it is his duty to make reasonable efforts 
to save his property, and that he is not justified, on the ground of self- 
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préservation, in abandoning such property to probable injury before 
such abandonment appears to him reasonably necessary to avoid Per- 
sonal injury. Whether, under the circumstances hère presented, dé- 
cèdent waited, in the effort to save this automobile from harm, longer 
than he should hâve done in the exercise of ordinary care before 
abandoning it to its fate and proceeding to a place of greater safety, 
was, in my opinion, a question of fact for the jury under the instruc- 
tions given them, portions of which hâve been already quoted. South- 
ern Railway Co. v. Smith, 214 Fed. 942, 131 C. C. A. 238; Great 
Northern Railway Co. v. Harman, 217 Fed. 959, 133 C. C. A. 631, L. 
R. A. 1915C, 843 ; King v. Grand Rapids Railway Co., 176 Mich. 
645, 143 N. W. 36 ; Kansas City-Leavenworth Railway Co. v. Langley, 
70 Kan. 453, 78 Pac. 858. 

[4] It should also be remembered that deceased was placed in a 
position where he was obliged to décide quickly what he should do, 
and he is not to be considered négligent merely because he chose a 
course of action which the event proved was an unwise choice. As 
was said in Lehigh Valley Railroad Co. v. Kilmer, 231 Fed. 628, 145 
ce. A. 514: 

"What the plaintiff did after he got upon the track Is not a matter of con- 
trolling importance. In such a case as that in which the plalntilï then found 
hiinself suddenly put in péril, he is excusable if he made an unwise décision 
as to what he should do. The rule on this phase of the niatter Is correctly 
laid dowu in Shearman & Redfield (6th Ed.) vol. 1, par. S5a, where it Is 
said: 'If one is placed by the négligence of another in such a position that 
he is compelled to choose Instantly, In the face of grave and apparent péril, 
between two hazards, and he makes such a choice as a persou of ordinary 
prudence placed In such a position might make, the fact that, if he had 
ehosen the other hazard, he would hâve escaped injury, is of no Importance. 
Bven If, in bewilderment, he runs directly Into the very danger which he 
fears, he is not at fault. The confusion of mind caused by such négligence 
is part of the injury inflicted by the négligent person, and he must bear its 
conséquences.' " 

[5] It will be noted that, in so far as the alleged négligence of the 
défendant is concerned, the only question as to such négligence submit- 
ted to the jury was that involved in the so-called last clear chance 
doctrine. As already stated, it is the contention of the défendant 
that this doctrine applies only when one person has actually discovered 
that another person is in a position of danger, from which he apparent- 
ly cannot or will not remove himself m time to avoid an impending 
péril, and after such discovery fails to exercise ordinary care to avoid 
causing injury to such other person, and it is strenuously urged that 
this doctrine has no application to a case where it is alleged, not that 
the person injuring another actually knew, in time to avoid such in- 
jury, of the danger of the latter but that he should, in the exercise of 
reasonable care, hâve discovered such danger within such time. I 
cannot agrée with this contention. Applymg the last clear chance doc- 
trine to the f acts in the présent case, I think it well settled that where 
a motorman in charge of an electric car either sees, or by the exercise 
of reasonable care should see, that a person rightfully on the track in 
front of such car cannot, or apparently will not, remove himself there- 
from in time to avoid being struck by such car, and thereafter such 
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motorman fails to stop his car, although able, by the exercise of rea- 
sonable care, so to do, and thereby injures such person, the latter not 
being guilty of contributory négligence, concurring with that of the 
motorman, up to the moment of collisio'n, such motorman is 
guilty of négligence, causing such collision, for which his employ- 
er is hàble. Texas & P. Ry. Co. v. Nolan, 62 Fed. 552, 11 C. C 
A. 202; Baltimore & O. R. Co. v. Anderson, 85 Fed. 413, 29 C. C. A 
235; Robinson v. Louisville Ry. Co., 112 Fed. 484, 50 C. C. A. 357 
Philadelphia & Reading R. R. Co. v. Klutt, 148 Fed. 818, 78 C. C. A 
508; Illinois Central R. R. Co. v. O'Neill, 177 Fed. 328, 100 C. C. A 
658 ; Smith v. Baltimore & O. R. Co., 210 Fed. 414, 127 C. C. A. 146 
Middlesex & B. St. Ry. Co. v. Egan, 214 Fed. 747, 131 C. C. A. 53 
Dickson V. Chattanooga Ry. & Light Co., 237 Fed. 352, 150 C. C. A. 
366, I,. R. A. 1917C, 464 ; Huff v. Michigan United Traction Co., 186 
Mich. 88, 152 N. W. 936; Hull v. Seattle R. & B. Railway Co., 60 
Wash. 162, 110 Pac. 804; McKinney et al. v. Port Townsend & P. S. 
Ry. Co., 91 Wash. 387, 158 Pac. 107. 

As was said by the Circuit Court of Appeals for this circuit in 
Robinson v. IvOuisville Ry. Co., supra: 

"It was tlie duty of the motorman, in exercising the care Incumbent on him, 
to ascertaiu whether the track ahead was clear, and to hâve his car under 
sncli control as to admit of its being stoiiped after he saw obstructions ahead 
of it. La Pontney v. Cartage Co., 116 Mich. 514, 74 N. W. 712, and cases 
there eited. It follows that if he could, by the exercise of due care, hâve 
seen tlie wagon in wliieh the plaintiff was riding as far as other witnesses 
testified to hâve seen it, and if he could, after he should, by the exercise of 
due care, liave seen it, gotten lus car under such control as to hâve prevented 
the collision, it was his duty to hâve done so, and those questions should hâve 
been left to the détermination of the jury." 

In the language of Philadelphia & Reading R. R. Co. v. Klutt, supra : 

"Not to bave discovered what should hâve been under ail the circunistances 
discovered was a part of défendants négligence, subséquent to that of the 
plaintifC. The so-called doctrine of Uavies v. Mann [10 Mees. & W. 546] supra, 
has been the sub.1ect of much refmement by courts and text-writers. We think, 
however, that Judge Acheson, speaking for tliis court in the former case, has 
laid down the true principle applicable to this case, as follows: 'It is a settled 
principle of law that, although a plaintiff, who sues for an injury inflicted by 
the défendant, might, l»y the observance of proper care, hâve avoided exposing 
himself to the injury, yet this will not prevent hin> reeovering damages from 
the défendant, if the latter discovered, or by the exercise of ordinary care might 
hâve discovered, the exposed situation of the idaintiff in time, by the exercise 
of ordinary care and diligence, to bave avertcd the eiîect of the plaintiff's nég- 
ligence and avoided the injury which happened.' " 

In Dickson v. Chattanooga Ry. & Light Co., supra, the Court of Ap- 
peals for this circuit said: 

"It is well settled that one who Is injured by a railroad train at a highway 
Crossing, or by a street car in a street, may recover for such injury, not- 
withstanding his own initial or precediug contributory négligence in ex- 
posing himself to danger, providod he is using the street or highway at the 
time for a proper and legitimate purpose and his négligence has termluated, 
and provided, further, that the driver of the engine or street car, by the 
exercise of reasonable care and diligence, could hâve discovered his péril In 
time to avoid and prevent the accldeut." 
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In Huff V. Michigan United Traction Co., supra, ît was said : 

■'We hâve carefully examined the authorities <'ited and relied upon by tlie 
défendant, and are ot the opinion that tlie question wlietlier tlie defendani; s 
aprent, the motorman, should hâve discovered from the actions and situation 
of plaintifï his péril, and should hâve, t)ut did not, take ordinary preciijitioii 
to avert that péril, was one for the détermination of the jury, under ail tlio 
circurnstances diselosod by the record in this case. Richter v. Hai-per, 9,"> 
Mich. 221, 54 N. W. 7ftS ; I.a Pontney v. Shedden Cartase Co., 116 Mii'li. 514, 
74 N. W. 712 ; La Barge v. Père Maniuette E. Co., 134 Mich. 139, 95 N. W. 
1073." 

The principle applicable was thus stated in the somewhat similar 
case of McKinney v. Port Townsend & P. S. Ry. Ce, supra: 

"If the engiueer or flreman had actually seen the automobile at a standstlll 
lon the track in time to stop, they could not havo failed to appreciate the 
danger and neeessity for stopping the train. Wlietlier they did see the 
automobile corne to a stiindstill in time to stop, or by the exercise of a reasoii- 
ably careful lookout could hâve seen it in time to stop, were plainly, under the 
évidence in this case, <iuestions for tlie jury." 

In view of the testiinony already referred to, it seems clear that the 
questions whether the motorman would, if keeping a proper lookout, 
hâve discovered the dangerous position of plaintifï's décèdent in time 
to hâve avoided injuring him, and whether after such discovery he 
could, by the exercise of reasonable care, bave stopped his car before 
the coUision, were properly submitted to the jury. 

I am satisfied that no error was committed on the trial, or in the 
charge to the jury, and that the verdict is not contrary to the weight of 
the évidence, and the contentions of défendant must therefore be over- 
ruled, and the motion for a new trial denied. 



In re BIORRY. 

(District Court, E. D. Michigan, S. D. September 11, 1917.) 

No. 3305. 

1. Bankruptct <S=293(4) — Plenary Pboceedinqs — Jurisdiction of Court 

or Bankrupïcy. 

Where respondent answered on the merits a pétition of the trustée in 
bankruptcy praying for an order requiiing respondent to exécute and 
deliver in blank an assignnient of certain stock certiflcates upon ful- 
flUment of an executory contract with the bankrupt and his wife for 
the acquisition by the latter of certain corporate stock and land, and 
made no objection on bearing before the référée or on hearlng on the 
pétition for review to the jurisdictlon of the court of bankruptcy, an 
objection, first made in a brief tiled In the proceedings on the pétition 
for review, that the court was without juiisdiction under l'ankruptcy Act 
July 1, 1S98, c. 541, § 23b, 30 Stat. 552 (Comp. St. 191G, § 9607), providing 
that suits by the trustée sliall only be brouglit in courts in which the 
bankrupt might hâve brought them, had no proceedings in bankruptcy 
been liistituted, unless by consent of the proposed défendant, because 
the property was In the possession of respondent, must be deemed waived. 

2. Bankruptcy <S=254 — Trustée — Rights of. 

Under Bankruptcy Act July 1, 1898, § 70a (5), heing Comp. St. 1916, § 
9654, declaring that the trustée of the estate of a bankrupt shall be 

^;ssFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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vested with the title of the banld'upt as of the date he was adjudicated a 
banknipt to tlie pi'operty, except in rso far as it is exempt, which prior 
to tlie fillng of the pétition the bankrupt could by any means hâve trans- 
ferred, or which mlght hâve been levied upon and sold under .ludlcial 
process, an adjudication in banlcruptey does not terminale or dissolve the 
contractual relations of the bankni])t, but vests in the trustée an option 
to assume or renounce executory contracts of the baukrupt. 

3. Bankkuptcy cS=3l40(%) — Trustée — Higiits op — Wiiat Law Governs. 

In determiniuK whether any particular property of a bankrupt might 
hâve been transferred by him, or levied upon and sold under judicial 
]irocess against him, prior to the filing of the pétition for the purpose of 
ascertaining whether it passes to the trustée in bankruptcy, the laws of 
the State in which the property is located govern. 

4. HUSBAND AND VViFB ©=314(10) — TENANCY BY EnTIRETY— NATURE OF. 

In Michigan, the Interest of elther a husband or wlfe in land held by 
them as tenants by the entirety cannot be sold, incinnbered, or In any 
manner transferred by one tenant without the consent of the other, nor 
can the interest of one be levied upon and sold under judicial process 
against him alone. 

5. HUSIÎAND AND WlFE '©=14(2) — TeNANCY BY "KnTIUETY" CoNTRACTS. 

In Michigan, the interest of a husband and wife in land under a con- 
tract for its purchase by both is an estate hy the entirety. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Entirety.] 

6. Ban'kroptcy <@=3l4.3(l) — Trustée — Rigiits of — Tenancy by, Entirety. 

Under Bankruptcy Act July 1, 189S, § 70a (5), vcstlng the trustée with 
the property which the bankrupt could transfor, or which might be levied 
upon and sold under judicial process against him, the interest of a 
Michigan bankrupt in land which he and his wife had contracted to pur- 
chase does not pass to the trustée for the rights of the parties are those 
of tenants by the entirety. 

7. Husband and Wife <@=>14(1) — Tenancy by Entirety — Personal Prop- 

erty. 

In Michigan, there can be no estate by the entirety in Personal property. 

8. Husband and Wife <©=3l4(2) — Tenancy by Entirety — Création. 

A corporation organized under Pub. Acts Mich. 1S97, No. 230, entltled 
"An act to provide for the formation of corporations for the purpose of 
owning and improving lands and other property kept for the purpose of 
summer resorts or for ornament, récréation or amusement," which pro- 
vides in section 3 tliat every sucli corporation shall be capable In law 
of ow^ning, holding, or purchasing and dlsposlng of, in such manner as a 
majority of the stockholders shall direct, any real or personal property, 
and In section 21 that, whenever any such corporation shall cause to be 
platted any part or portion of its lands, it may by its by-laws provide tlie 
manner In which the lot or lots may be assigned, allotted, or conflrnied to 
its several stockholders, provided that any such lot or lots so assigned, 
allotted, or confirmed shall be deemed and consldered as appurtenant 
to shares of capital stock, hy its by-laws authorlzed the board of directors 
to deed to each incorjjorator one or more lots of the property owned by the 
corporation, each deed to contain a condition that tJie graiitee, his heirs 
and asslgns, should never convey the lot or lots to any person except an 
authorlzed stockholder, and that no sales should be made to any person 
not a stockholder in the corporation. An incori)orator and stockholder, 
who recelved a warranty deed to a lot which contalued a condition de- 
claring that it was appurtenant and attached to certain shares of capital 
stock, and that such lot should not, during the existence of the corpora- 
tion, be sold, separated from the stock or contrary to the rules of the 
corporation, entered into a coutract with the bankrupt and his wife to 
transfer to them his stock and convey the lot by a deed subject to a 

®:=5Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 



702 247 FEDERAL REPORTER 

slmlliar condition. Eeld, tliat tlie bankrupt and his wife became tenants 
by tlie entlrety in the contract for the purchase o£ the land, subject to 
be divested upon breach of the condition subséquent, which was attached 
to the deed of their grantor and would be attached to their deed, ancl 
hence the interest of the banlirupt in the land did not pass to his trustée. 

9. HUSBAND AND WlFE <S=14(2) TeNANCY BY ENTIEETY. 

In such case, the provision in the act of 1897 authorizing the cor- 
poration to provide the manner in vchich lots might be assigned, allotted, 
or confirmed to stockholders did not prevent the passage of the légal 
title to such land, and so preclude the bankrupt and his wife from be- 
coming tenants by the entlrety. 

10. Corporations <S=445 — Conveyances— Personal Propebty. 

Nor did the provision in section 14 that the stock of every such cor- 
poration shall be deemed Personal property prevent passage of the légal 
title, and so preclude the bankrupt and his wife from becoming tenants 
by the entlrety, for that provision was obviously inserted to make it 
clear that, though the corporation held land, the stock should not for 
that reason be treated as land. 

11. Bankbuptcy i®=>138(1) — Trustée — Rights of — Henunciation. 

Where the ownership of corporate stock, apart from any interest In 
land conveyed by the corporation as appurtenant to the stock, would be 
of no beneflt to the trustée in bankruptcy, and the land could not be 
reached, the trustée should renounce any interest which he might be 
entitled to assert against the stock by vlrtue of a contract by the bankrupt 
and his wife for acq.uisition of the stock and the land. 

In Bankruptcy. In the matter of the bankruptcy of Frank Berry. 
Plenary proceedings by the trustée against one Quinn. The pétition of 
the trustée was denied by the référée, and he pétitions to review the 
order. Pétition of trustée denied. 

Paul R. Dailey, of Détroit, Mich., for trustée. 

Bishop & Kilpatrick, of Détroit, Mich., for respondent. 

TUTTLE, District Judge. This matter is before the court on a 
pétition to review an order of the référée in bankruptcy in pro- 
ceedings brought by the trustée against one Quinn, respondent herein, 
for the recovery of certain property alleged by said trustée to belong 
to the estate of the bankrupt. The référée by his order denied the 
pétition of the trustée, and the latter seeks to review such order hère. 
The question involved is whether the trustée is entitled to complète a 
kertain executory contract made by the bankrupt and his wife for the 
purchase, from respondent, of certain land connected with the owner- 
ship of shares of stock in an incorporated summer resort association. 

The corporation in question, the Hickory Island Company, was 
organized under Act 230 of the Michigan Public Acts of 1897 (sections 
10034-10056 of the Compiled Laws of Michigan of 1915), entitled 
"An act to provide for the formation of corporations for the purpose 
of owning, maintaining and improving lands and other property kept 
for the purposes of summer resorts or for ornament, récréation or 
amusement." Section 3 of the act in question provides that every such 
corporation shall be "capable in law of owning, holding or purchasing 
and disposing of, in such manner as c majority of the stockholders 
shall direct, any real or personal property or estate whatever," etc. 

^=5>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Section 14 of the act provides that "the stock of every such corpora- 
tion shall be deemed personal property, and may be transferred as 
shall be prescribed by this act and by the by-laws of the corporation." 
Section 21 of the act is as f ollows : 

"Whenever any such corporation shall cause to be platted any part or por- 
tion of Its lands in the manner prescribed In the foregolng section of this 
act, It may by its by-laws, provide the manner in whlcli the lot or lots may 
be asslgned, allotted or confirmed to its several stockholders, and tlie terms 
and conditions upon whlch the same shall be held by them: Provided, That 
any such lot or lots so assifîned, allotted or confirmed to such stockholders 
shall be deemed and consldered as appurtenant and attached to a certain share 
or shares of capital stock In such corporation, whlch shall be designated at 
the time of such assigument, allotnient or confirmation, and any asslgnment^ 
transfer or other disposition of such capital stock shall be held to carry wlth 
it, the right to such lot or lots so appurtenant or attached to the same; and 
it shall not be lawful for such stockholder to in any manner whatsoever, seli, 
assign, transfer or dispose of any right, title, claim or interest he may hâve 
or acqulre in [an] any lot or lots asslgned, allotted or confirmed under such 
by-laws and régulations, separated or detached from the share or shares of 
capital stock to which it shall be appurtenant or attached." 

The by-laws of the corporation in question authorize the board of di- 
rectors to deed to each incorporator thereof one or more lots of the 
property owned by the corporation, each deed to contain a condition 
"that the claimant therein, his heirs and assigns, shall never convey 
said lot or lots to any other person except a stockholder in this corpo- 
ration ; said condition to be valid and operative so long as this corpora- 
tion shall continue in existence." They also provide that the lots not 
sold to incorporators may be sold to others on the same condition, no 
sales to be made "to any person who is not a stockholder in the corpo- 
ration to the extent of one share of stock for each five f eet front of the 
lot he desires to buy." 

The respondent, who was an incorporator and stockholder of this 
corporation, received from such corporation a warranty deed to one 
of thèse lots, lot 14, which deed was in the usual form of a warranty 
deed, except that it contained the following conditional clause: 

"Provided, however, and this conveyanee is upon the express condition 
* * * that said lot is appurtenant and attached to certain shares of 
capital stock of the party of the first part * * * issued to the party of 
the second part and dated of evcn date herewith, and said lot or any interest 
therein shall never, during the existence of said corporation, the party of the 
first part, be sold, asslgned, transferred or disposed of separated or de- 
tached from said shares of capital stock or contra ry to the rules of the cor- 
poration governing the transfer of capital stock as that shall at the time of 
said transfer be in force." 

The certificate of the shares of stock referred to in said deed stateô 
that respondent was the owner of such shares of stock "appurtenant 
and attached to loi 14 of the said cornpany's subdivision of the 
southeast part of Hickory Island, and not transférable separate 
from said lot," and that such stock was transférable only by the cor- 
sent of the board of directors of said corporation and on compliance 
with the rules and by-laws thereof. Thereafter, and before the filing^ 
of the pétition in bankruptcy herein, respondent entered into a con- 
tract with the bankrupt and his wife, jointly for the sale to them of 
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said lot and shares of stock for the sum of $368.20, payable in equal 
monthly installments. This contract, in addition to the usual récitals 
in a land contract, contained the following clause: 

"And it is further agreed tliat the parties of the second part agrée to ao- 
cept a deed of the within descrlbed ijroperty suliject to ail conditions set 
forth by the Hiekory Island Company, sald deed to be of the saine printed 
forin as ail other landholders in said subdivision, thèse conditions being a 
part of the purchase price of said lot." 

The printed form of deed thus referred to was the same as that 
received by respondent as already mentioned. On this contract there 
is still due $185.29, but the contract has not been abandoned or termi- 
nated and the respondent recognizes the rights of bankrupt and his 
wife therein. 

The trustée filed a pétition with the référée in the bankruptcy pro- 
ceedings praying for an order requiring the respondent to exécute and 
deliver in blank an assignment of the said stock certificate upon the 
fulfillment of the contract with respondent, on the ground that the 
interest of the bankrupt therein became by his bankruptcy vested in 
the trustée, who was authorized to complète said contract on behalf of 
the estate of the bankrupt, and that thereupon the trustée would ac- 
quire the title therein which would otherwise hâve been acquired by 
the bankrupt. The trustée also contended that this interest in said 
stock is connected with, and carries with it, the same kind of an inter- 
est in the lot already mentioned, which is an interest in personal prop- 
erty. The référée declined to make such an order, ruling that the in- 
terest of the bankrupt and his wife in the land contract covering said 
lot constituted an estate by the entirety, and that, theref ore, the interest 
of the bankrupt therein did not vest in this trustée, but an order was 
entered requiring the respondent, upon the payment to him by said 
trustée, but not out of the funds of the bankrupt estate, of the sum 
due him as already mentioned, to exécute an assignment of the certifi- 
cate of stock to the bankrupt and his wife, and to deliver the same to 
the bankrupt, who was restrained, by such order, from transferring 
such stock without the further order of the court. The trustée there- 
upon filed his pétition to review such order, alleging that it was errone- 
ous because it "failed to direct respondent, upon payment to him of 
the sum of $185.29 by the trustée, but not from the assets of the bank- 
rupt's estate, to exécute an assignment of certificate No. 14, represent- 
ing eight shares of the capital stock of the Hickory Island Company, 
to petitioner herein, said trustée, and to deliver the said certificate to 
petitioner." 

The questions, therefore, hère presented concern and involve the 
nature and extent of the rights of the trustée in this stock and lot. 

[1] A preliminary objection to the jurisdiction of the bankruptcy 
court to entertain the présent pétition should be first considered. The 
respondent contends, first making the objection in this court, that as 
he is in possession of this certificate of stock, claiming adverse rights 
therein, the rights of the respective claimants in this property cannot 
be determined by the bankruptcy court in thèse proceedings, relying on 
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section 23b of the Bankruptcy Act (Comp. St. 1916, § 9607), providing 

that: 

"Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being adininistered by such trustée, might 
hâve broufrht or prosecuted them if proceedings in bankruptcy had not been 
instituted, miless by cousent of the proposed défendant." 

The respondent raised no objection before the référée to his juris- 
diction in thèse proceedings, answering- the pétition of the trustée upon 
the merits, going to a hearing before the référée and another hearing 
in this court on the pétition for review, without making such objection, 
and presenting it first in his brief in this court. Under thèse circum- 
stances, it must be held that the respondent has consented to the in- 
stitution of tliese proceedings in the bankruptcy court, and he has 
therefore waived his right to object to the jurisdiction of the court to 
entertain such proceedings. In re Connolly (D. C.) 100 Fed. 620; In 
re Steuer (D. C.) 104 Fed. 976; Ryttenberg v. Schefer (D. C.) 131 
Fed. 313; Sheppard v. Lincoln (D. C.) 184 Fed. 182; Détroit Trust 
Company v. Pontiac Savings Bank, 196 Fed. 29, 115 C. C. A. 663. 

The question as to the rights of the trustée in bankruptcy in property 
held by the bankrupt tmder the circumstances hère presented appears 
never to hâve been judicially determined. No case has been cited, and 
I hâve been unable to find any, involving precisely the same question, 
which apparently is hère presented for the first time. 

[2] Section 70a (5) of the Bankruptcy Act (Comp. St. 1916, § 9654) 
provides that the trustée of the estate of a bankrupt shall be vested by 
opération of law with the title of the bankrupt, as of the date he was 
adjudged a bankrupt, except in so far as it is to exempt property, to 
ail "property which prior to the filing of the pétition he could by any 
means hâve transferred or which might hâve been levied upon and sold 
under judicial process against him." 

The question presented, therefore, is whether the interest of the 
bankrupt in this property prior to the filing of the pétition was prop- 
erty which "he could by any means hâve transferred or which might 
hâve been levied upon and sold under judicial process against him." 
Of course, the mère fact that this interest was that of a vendee in a 
contract does not prevent it f rom passing to the trustée in bankruptcy. 
In re Clark (D. C.) 118 Fed. 358; Watson v. Merrill, 136 Fed. 359, 
69 C. C. A. 185, 69 L. R. A. 719. As was said in the case last cited : 

"An adjudication in bankruptcy does not dissolve or terniinate the contrac- 
tual relations of the bankrupt. * * * Hg effect is to transfer to the trus- 
tée ail the property of the bankrupt, except his executory contracts, and to 
vest in the trustée the option to assume or to renouuce thèse." 

[3] It is well settled that whether any particular property of a 
bankrupt might hâve been transferred by him or levied upon and sold 
under judicial process against him prior to the filing of the pétition 
in bankruptcy is a question to be determined by the laws of the state 
in which such property was located. Hesseltine v. Prince (D. C.) 95 
Fed. 802; In re Shenberger (D. C.) 102 Fed. 978; In re Butterwick 
(D. C.) 131 Fed. 371: In re Waite-Robbins Motor Co. (D. C.) 192 
Fed. 47; Gibbons v. Goldsmith, 222 Fed. 826, 138 C. C. A. 252. 
247 F.— 45 



706 247 FEDERAL REPORTER 

[4-6] It is the well-established rule in Michigan that the interest of 
either a husband or wife in land held by them as tenants by the entire- 
ty cannot be sold, incumbered, or in any manner transferred by either 
one of such tenants without the consent of the other. Naylor v. Minock, 
96 Mich. 182, 55 N. W. 664, 35 Am. St. Rep. 595 ; Bauer v. Long, 147 
Mich. 351, 110 N. W. 1059, 118 Am. St. Rep. 552. 11 Ann. Cas. 86; 
Ernst V. Ernst, 178 Mich. 100, 144 N. W. 513, 51 L. R. A. (N. S.) 317. 
Nor can such interest be levied upon and sold under judicial process 
against one of such tenants by the entirety. Vinton v. Beamer, 55 
Mich. 559, 22 N. W. 40; Schliess v. Thayer, 170 Mich. 395, 136 N. W. 
365. 

The interest of husband and wife in land under a contract for the 
sale of such land to such husband and wife is an estate by the entirety 
and subject to the rules just stated. Comfort v. Robinson, 155 Mich. 
143, 118 N. W. 943. If, therefore, the interest of the bankrupt in the 
lot hère involved was an interest in an estate by the entirety, such 
interest did not pass to his trustée, and the latter is not entitled to a 
conveyance of such interest, or to restrain the bankrupt f rom a convey- 
ance thereof. In re Beihl (D. C.) 197 Fed. 870; In re Mever, 232 
Pa. 89, 81 Atl. 145, 36 L. R. A. (N. S.) 205, Ann. Cas. 1912C, 1240. 
As was said in the case first cited : 

"This 'vénérable and unique common-law estate,' to use Mr. Justice Stew- 
art's phrase, Is founded upon the Action that husband and wife are one person, 
and not two ; but It is nevertheless concelved of as givlng the entire interest 
in the whole property, not to the two jointly, but simultaneously to each, 
and as glving it without posslbillty of severance. Thèse completely inter- 
fused interests cannot be divided by partition ; nelther owner can dispose 
of it except as a whole, and neither can dispose of it without the concurrence 
of the other. But, from another point of view, each has only an expectancy, 
for, upon the death of one, the other takes the whole in severalty, not by 
survivorship, but by the original title. Of course, it is possible to reason 
about such a perplexing abstraction, and rules hâve been gradually evolved to 
govern the necessarily conflictlng Interests that are thus compelled to live to- 
gether without the posslbility of divorce. But, as may be supposed, while 
thèse rules may be the resuit of reasonlng in forma of the sylloglsm, they 
are apt to be artificial, and sometimes they lead to a contradiction in terms. 
For example: Each of thèse curious tenants owns what may he a valuable 
interest, but cannot exercise the most distinctlve characterlstic of owner- 
shlp — the power of disposition. The husband owns the entire estate, but so 
does the wife, and therefore, if he should be permitted to sell it, he would be 
selling her property. Nor may he Incumber it, except contingently — since in- 
cumbrance may be the flrst step to a sale, and this would be to pledge her 
property to his creditors. Nor may his creditors seize it by any prucess ot 
the law, for she owns it ail, and, unless he survives hei', it will never be 
either at his disposai or at thelrs." 

[7] It is, however, equally well settled in Michigan that there can 
be no estate by the entirety in personal property. Wait v. Bovee, 35 
Mich. 425; Luttermoser v. Zeuner, 110 Mich. 186, 68 N. W. 117; 
State Bank of Croswell v. Johnson, 151 Mich. 538, 115 N. W. 464. 

[8] I am of the opinion that the interest in this land acquired by the 
bankrupt through the contract for the purchase thereof by him and 
his wife from the respondent was an interest in an estate by the en- 
tirety in real property. It cannot, of course, be denied that the land it- 
self was, while owned by the corporation already referred to, real 
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property. The corporation was expressly authorized by the statute al- 
ready considered to dispose of "in such manner as a majority of the 
stockholders shall direct any real or personal property." The stock- 
holders authorized the corporation to deed this lot to the respondent 
subject to the condition above mentioned. In pursuance of this au- 
thority the corporation conveyed such lot by warranty deed and issued 
the aforesaid stock to the respondent, subject to said condition. 

It is quite clear that this deed was a deed of land containing a con- 
dition subséquent restricting the power of aliénation of such land in 
the manner already referred to and as expressly authorized, and there- 
fore made légal, by the provisions of the statute hereinbefore quoted. 
It seems to me equally clear that, when respondent contracted with the 
bankrupt and his wife to convey to them this land subject to the same 
condition, he thereby agreed to sell them an interest in real property 
subject to a condition subséquent on the breach of which such inter- 
est might revert to him. Therefore, under the rules just stated, the 
bankrupt thus acquired an interest, with his wife, in an estate by the 
entirety in this land in fee, subject to be divested upon the breach of 
the condition subséquent attached thereto. 

[9] It is urged that the provision in the statute quoted, authorizing 
the corporation to "provide the manner in which the lot or lots may 
be assigned, allotted or confîrmed," indicates an intention on the part 
of the Législature to limit the power of the corporation, in disposing 
of thèse lots, to a transfer in the nature of a lease or hcense to use 
such lots. The words, however, "assigned, allotted or confîrmed," are 
certainly broad enough to include a conveyance of the fee subject to 
the condition attached. It seems to me that by such words it was 
merely intended to refer to the condition thus attached to the transfer 
of thèse lots, the efïect of which would naturally make such transfer 
in tlie nature of an assignment or allotment of thèse lots to the stock- 
holders as distinguished from an absolute and unconditional convey- 
ance thereof to strangers. It will, moreover, be noted that a clause in 
the same section of the statute containing the words just quoted au- 
thorizes the stockholders of the corporation to provide by the by-laws 
"the terms and conditions upon which the same (the lots) shall be held 
by them," subject to the aforementioned condition. It will also be 
noted that by the by-laws previously referred to the corporation was 
authorized to "convey" its lots by deed, "each deed to contain a condi- 
tion," etc. There is, therefore, in my opinion, nothing in the statute 
which was intended to, or did, hâve the effect of limiting the power of 
the corporation to conditionally convey an interest in its real property, 
or having the efïect of making the interest of one receiving a deed 
from the corporation an interest in personal property. 

[10] It is also contended that the language of the act, already 
quoted, providing that "the stock of every such corporation shall be 
deemed personal property," indicates an intention to make the interest 
of its stockholders in the land appurtenant to such stock personal prop- 
erty. It seems probable that the motive prompting the Législature in 
thus expressly providing that the stock of such a corporation should 
be deemed personal property was to avoid the possibility of any doubt 



708 247 FEDERAL KEPORTEU 

as to whether, in v:ew of the fact that such corporation was organized 
to hold real property, its stock might not also be considered real prop- 
erty. It is well known that at one time there was some doubt on this 
question, and it would not be strange that the Législature should wish 
to make it clear that this stock should be deemed personal property. 
But, whatever the motive prompting the enactment of this section of the 
statute, the application of such section is expressly limited to the stock 
of such corporation, and I find nothing in the statute which can be con- 
strued as evincing an intention to make the interest of the stockholders 
in lots acquired from the corporation personal rather than real prop- 
erty, simply because the ownership of such lots is attached to the own- 
ership of such stock. 

For the reasons thus stated, I am clearly of the opinion that the in- 
terest of the bankrupt in this lot did not pass to his trustée, and that 
the latter is not entitled to any interest therein. In the language of the 
court in the case of In re Russie (D. C.) 96 Fed. 609 ; 

"This property Is exeluded from the description of property glven In sub- 
division 5 of section 70 of the Bankruptcy Aet, which descrlhes as one of the 
classes of property to be taken by the trustée property whieli, prior to the 
fillng of the pétition, the bankrupt could by any nieans hâve transferred, or 
which might hâve been levied upon and sold under judicial process agalnst 
hlm. This is not such propeity, and it is clearly the intention of Congress 
that property should not pass to the trustée which could not be the subject 
of conveyance or disposition by tlie bankrupt at the tlme the bankruptcy pro- 
ceedings were inaugurated." 

[11] Whether the trustée is entitled to an interest in the stock, aside 
from any interest in the lot, is a question which it is unnecessary to 
consider, for the reason that it is apparent that the ownership of such 
stock apart from any interest in such lot would be of no financial bene- 
fit to the estate, but, on the contrary, would be detrimental thereto, as 
it would subject the latter to the payment of dues for membership in 
the Association without any rights in the only real advantages arising 
from such membership. It would therefore be the duty of the trustée 
to renounce any interest which he might hâve in such stock. Dushane 
V. Beall, 161 U. S. 513, 16 Sup. Ct. 637, 40 L. Ed. 791; In re Zehner 
(D. C.) 193 Fed. 787. 

The pétition of the trustée should be denied, and an order entered 
in conformity with the views herein expressed. 



UNITED STATES v. WEENER et al. 

(District Court, E. D. Tennsylvania. January 15, 1918.) 

No. 89. 

1. Tkeason <S^^1 — Eléments op Ofitsnse. 

Under Const. arc. 3, § 3, providlng that treason agalnst the United 
States shall consist only in levylng war against them or in adhering to 
their enemies glving them ald and comfort, and that no person shall be 
convicted of treason unless on the testimony of two wltnesses to the 

<@=3Foi other cases see samo toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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same overt act or on confession in onen court, "troason" embraces the 
existencf- botln of a state of niinU and tlie commission of overt acts. 

[Ed. Note. — For other définitions, see Words and l'iirases, First and 
Second Séries, Treason.] 

2. Treason <S=3l2— Indictment — Suffioiency. 

AVhere an indictnient for treason cbarsed défendants wlth adhering 
to a nation at war witli the United States and .giving it aid and comfort, 
not by levj-ing actual war upon the United States, but by otlier overt 
acts equally eriminal and traitorous, and vvliile it was elainied tliat it 
charged only the entertaining, I)ecause of expressiiig, treasonable senti- 
ments, it could be so reart only by igiioring or restricting the meanlng 
of some of the légal veri)iago emiiloyed, it could not be assumed on de- 
murrer that the indictnient meunt less tlian it charged, and it was 
sufficient. 

3. iNDlCTJfENT AND INFORMATION <S=147 DE>rUEREIÎ — GROUNDS. 

Under the aiiproved practice in the courts of the United States, ques- 
tions whlch can as well and better be raised at the trial should not be 
raised by demurrer, especially in view of Eev. St. § 1025 (Oomp. St. 
1910, § l(i!>l), re(|ulring ail defects in pieadings except such as tend U> 
the préjudice of the défendant to be ignored. 

Louis Werner and another were indicted for treason. On demurrer 
to the indictnient. Demurrer overruled. 

Ernest Harvey, Asst. U. S. -A.tty., Francis Kisher Kane, U. S. Atty., 
and Samuel Rosenbaum, S'p. Asst. U. S. Atty., ail of Philadelphia, Pa. 
Wm. A. Gray, of Philadelphia, Pa., for défendants. 

DICTCINSON, District Judge. The substantial question raised by 
the demurrer is whether the treason indictnient charges a crime in the 
sensé of an offense against the law. This is in turn determined by an 
inquiry into what constitutes treason. Except to the extent to which 
the ample store of learning on the subject of treason enables us to bet- 
ter understand "treason" as defined in the Constitution of the United 
States, this learning does not concern us. The statutory définition fol- 
lows, as it must, the constitutional définition. We may therefore con- 
fine our attention to the latter. It is f ound in article 3, § 3, and is : 

"Treason against the United States shall consist only in levying war 
against them, or in adhering to their eneinies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession in open court." 

[1] In addition to obviously necessary éléments, treason, as thus de- 
fined, embraces the existence both of a state of mind and the commis- 
sion of overt acts, and prescribes how the latter shall be proven. The 
latter requirement demands a trial ruling and is not a demurrer ques- 
tion or in any proper sensé a question of pieadings. Treason, as we are 
now concerned with it, assumes, as the proper attitude of ail who are 
subject to this law, that of being well disposed toward the United 
States and of being its well wisher, and brands as traitor one who ad- 
hères to its enemies and who also levies war upon the United States, 
or who, in adhering to its enemies, gives those enemies aid and comfort. 
It is conceivable that a défendant may bave this condemned attitude of 
mind or be what is termed "traitor at heart," and yet not expose him- 

iS=5Foi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dieests & Indexes 
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self to the charge of légal treason because lie has committed no traitor- 
oiis act. It is also conceivable that one under the domination of îoUy 
or of factional feeling or directed by a perverted view of what he is 
doing, or even a wrong-headed conscience, may do what would other- 
wise be traitorous acts, and yet not expose himself to that charge be- 
cause the acts, although carrying ail the conséquences of traitorous 
acts, were done without traitorous purpose or intent. Such a man 
plays the part of a traitor, but is not a traitor at heart. 

[2] This indictment, in appropriate words, avers the présence of 
both thèse éléments in what the défendants are charged with doing. 
It avers their attitude to be the opposite of that of those who are well 
disposed toward the United States, and charges the défendants with ad- 
hering to a nation against which this nation is waging a just war, giv- 
ing this enemy nation aid and comfort, not, it is true, by the bold act 
of levying actual war upon the United States, but by other overt acts 
equally criminal and just as traitorous. Words may be acts, and acts 
words. Emphasis is given to the expression of the latter thought in the 
oft-quoted phrase that "acts sometimes speak louder than words." 
Words, on the one hand, may be "mère sound and fury signifying noth- 
ing," or, on the other hand, they may be f raught with the most fright- 
ful significance, and be acts followed by the most dreadful consé- 
quences, 

The question which has been sought to be raised by this demurrer is 
one which can only be raised, or at least is more properly raised, as a 
trial question. Counsel for défendants reads this indictment in such 
way as to give plausibility to the argument that the question the de- 
fendants seek to raise may be raised as a demurrer question. The 
reading is that the overt act charged is the publication of a newspaper. 
Even if the indictment be read as charging as the overt act the publica- 
tion of a newspaper containing certain utterances, it nevertheless means 
only giving expression to the quoted sentiments, and, however disloyal 
and traitorous the sentiments may be, the utterance of them does not 
constitute the crime of treason. This, it is asserted, is the offense 
charged, and if it is not treason the court may so pronounce upon de- 
murrer. 

To put the thought in another way, it is confidently asserted that 
mère words, no matter how vilely disloyal nor how ciearly they évi- 
dence "the black heart of a traitor," if accompanied by no other overt 
act than their utterance or publication, cannot be made the basis of a 
charge of treason. Such séditions utterances are misdemeanors at 
common law, and, of course, properly made statutory offenses ; but the 
point made is they are not treason. For this, the expression of the 
opinion of Judge Nelson in bis Charge to a Grand Jury, as reported in 
5 Blatchf. 550, Fed. Cas. No. 18,271, is quoted as authority. The quo- 
tation is : 

"Words oral, written or prliited, however treasonable, seditious or criminal 
of themselves, do not constitute an overt act of treason, vvltlilu the définition 
of the crime." 

We do not feel called upon at this time to announce in advance of 
trial what a proper trial ruling upon the suggested question would be. 
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This can be made only after the évidence is in, and the whole scope and 
effect of the overt acts, which are charged in the indictment to be trea- 
sonable in intent, purpose, and eiïect, is known, Judgment can then 
be pronounced whether treason has been proven, if the tacts as disclos- 
ed are found by the jury against the défendants. It is, of course, clear 
that if the law of treason be as thus stated, and (for the purpose of pre- 
senting the point upon which this demurrer is ruled) we will assume it 
is, and if, at the close of the case, the United States has proven against 
the défendants only the utterance of treasonable sentiments, the law of 
the case must be so pronounced. To so pronounce it now is to find, not 
only the law to be as stated, but to find also the charge to involve noth- 
ing more than the mère utterances quoted. The évidence might dis- 
close more than this and enough more to justify a finding of the guilt ol 
treason. 

The opinion expressed by Judge Nelson will bear the construction 
that although words, so long as they are mère words, "do not constitute 
an act of overt treason," yet, wheu "printed in relation to an act or acts 
which if committed with a treasonable design might constitute such 
overt act," they may be part of the treasonable act, m addition to being 
évidence of treasonable intent. Letters written, or oral messages sent, 
to convey information of value to an enemy, could not be deemed oth- 
erwise than as treasonable, whether the former were sent by post or 
telegraph, and the latter by a messenger or a shout. If sent by the wire- 
less opération of a publication which would make the facts known 
through making them notorious, the essential character of the act would 
be in no wise changed. The ingenuity of the criminal cannot be per- 
mitted to hide the criminality ot his act. 

The form of this indictment lays it open to the criticism that it voices 
only the charge of entertaining because of expressing treasonable sen- 
timents. It can be so read, however, only by ignoring or restricting the 
meaning of some of the légal verbiage empioyed. It in apt and appro- 
priate words charges the offense ot treason, and we hâve no warrant 
to assume that it ineans less than what it charges. 

[3] If the wish is to secure a ruling upon the question argued, the 
record should be put in such shape as to présent that question only. 
The approved practice in the courts of the United States is to dis- 
courage the raismg of mère procédure questions by demurrers to in- 
dictments by reason of formai defects or otherwise. This discourage- 
ment extends to raising by demurrer ciuestions which can as well or 
better be raised as trial questions. R. b. 1025 is a command to ignore 
ail defects in pleadings except such as "tend to the préjudice of the de- 
fendant." 

It is the right of the people, as well as the défendants, that there 
shall be open public inquiries into every charge of crime, and that the 
guilt of the défendant shall be submitted to a jury as the lawfuUy con- 
stituted tribunal to pass upon it. This, of course, does not lessen the 
responsibility of prosecuting officers and grand juries to see to it that 
no défendant shall be unjustly harassed by unfounded charges, nor 
does it relieve the trial judge of the duty of unflinchingly pronounc- 
ing judgment that the évidence is insuflicient to convict, if such be the 
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case, and of seeing to it that no man be unjustly convicted, if entitled 
to an acquittai under the f acts or the law. It does mean, however, that 
when officiais charged with that responsibility hâve submitted an in- 
dictment, and a grand jury has found a true bill, the court shall not 
usurp the functions of the trial jury, and shall not dismiss the indict- 
ment unless it charges no offense against the law, or discharge the de- 
fendants unless the évidence will not warrant a conviction. The for- 
mer we cannot find, because this indictment is admittedly good as an 
indictment, unless limitations are read into it which we do not feel jus- 
tified in inserting, and the latter cannot be known until the évidence is 
in. What the law is, in case the indictment were read as counsel for 
the défendants reads it, is a spéculation upon which we do not care to 
enter, unless the United States concurs in this reading. 

The demurrer is overruled, and judgment of respondeat ouster is en- 
tered as required by R. S. 1026 (Comp. St. 1916, § 1692). 



SCATTERGOOD et al. v. AMERICAN PIPE & CONSTRUCTION CO. 

(District Court, E. D. Pennsylvania. December 18, 1917.) 

No. 1731. 

1. COBPORATIONS ©=3553(1) — RECBIVEBS APPOINTMENT JUBISDICTION OF 

COUKT. 

In View of the increasing liberality in chaiieery practice, both in the 
fédéral and state courts, and of the long-continued précédents, a court 
of equity has jurisdlction to appoint a recel ver for a private corpora- 
tion performing functions of a public character, to act as caretaker of 
its projterty, and to prevent creditors' collection of their demanda during 
a specified period of time for the purpose of enabliug the corporation to 
gather its resources and to continue opérations ; the appointment of 
the receiver having the same efCect as the législative déclaration of a 
moratorium. 

2. Corporations (S=3(>38 — Statutes — ExTRATERBiTORrAt Force. 

The lavrs of the state under which a corporation doing business in 
another state was chartered hâve no extraterritorial force. 

3. CoRPOBATio^'s <@=>684 — Rbceivebs — ^Appointaient — Autiiority. 

Where a New Jersey corporation doing business in Pennsylvania got 
into difficulties, a receiver may be appointed by the fédéral District 
Court for Pennsylvania to care for its property and take over its assets, 
regardless of the fact that the corporation might be subject to dissolu- 
tion under the New Jersey laws, for such laws hâve no extraterritorial 
efCect and could not even under the principles of couiity be giveu effect by 
the fédéral District Court sitting for Pennsylvania ; this being par- 
ticularly true as the purpose of the receivership was to prevent creditors 
froni immediately collecting their demands and to enable thè corporation 
to continue opérations, while a dissolution would, of course, end them. 

é. Equity (©=3363 — Motion to Dismiss — Effect — "Demurrer." 

A motion to dismiss a decree appoint! ng a receiver, rendered on the 

bill praying the appointment, is essentially a "demurrer," and the court 

cannot go beyond the facts pleaded. 
[Ed. Note. — For other detiuitious, see Words and Phrases, First and 

Second Séries, Demurrer.] 



<g=>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Equity. Bill by Alfred G. Scattergood and others against tha 
American Pipe & Construction Company, for the appointment of a 
receiver. On motion to vacate decree. Motion denied. 

Runyon & Autenrieth, of Jersey City, N. J., and Horace L. Cheyney, 
of New York City, for the motion. 

F. B. Bracken and Morgan, Lewis & Bockius, ail of Philadelphia, 
Pa., and CoUins & Corbin, of Jersey City, N. J., opposed. 

DICKINSON, District Judge. The considérations which lead to 
the disposition to be made of this motion are of the very broadest and 
most gênerai character. Every légal controversy of sufficient import- 
ance to be taken seriously présents two phases. It has its practical 
side, involving very practical conséquences, and its légal side, involv- 
ing tlie formulation of légal principles and their application, and thèse 
may be approached through forms of procédure, and raise questions of 
the appropriateness of the spécial remedy invoked. Thèse purely 
professional or légal considérations are also of importance because they 
directly afifect or indirectly influence the development of the science of 
the law and enter into the building up of our system of laws. In this 
molding process, the légal profession, as well as the courts, cannot 
avoid having a part and are expected to hâve a part. The profession 
can make its influence felt only through the courts, and the courts 
must stop short of any invasion of the proper domain of the Législa- 
ture. Even when the power of the Législature is not in question, wis- 
dom would dictate that there should be no purely arbitrary interférence 
on its part with the natural growth and development of the remédiai 
side of the law along proper and approved lines. This f reedom to grow 
and develop is one of the many claims to merit which the so-called 
common-law system possesses. To it we are indebted for many of 
our most effective and efficient légal and équitable remédies. The pos- 
session of this judicial power has led, it is true, to the courts being 
subjected to gênerai criticism for being overconservative, and in nota- 
ble spécifie instances to the charge of usurpation of power. On the 
whole, however, it has worked to the common good, and as the Lég- 
islature has amply adéquate défensive power at its command there is 
little practical danger of permanent harm from judicial action. 

[ 1 ] AU this seems very académie, but thèse considérations are really 
intensely practical, and the practice of the courts in appointing re- 
ceivers for corporations, which has grown almost literally by leaps and 
bounds, afïords a good illustration of the thought intended to be 
expressed. If bills under which such receivers hâve been appointed 
were listed and analyzed, the growth and development of this branch 
of remédiai law would be disclosed. It would doubtless be found 
that of ail of them, from the beginning, at least 80 per cent., resulted 
in the making of a decree which has nothing more or less than the de- 
claring of a moratorium against creditors, and of the proceedings in 
late years, 95 per cent, of the bills had this more or less veiled end in 
vicw. It is difficult for a solicitor devoted to old established principles 
of chancery practice to understand liow the courts can protect a corpo- 
ration, which is in financial straits, against suits by its creditors, when 
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it would not protect an individual under like circumstances, and j'ct 
so widespread and gênerai a récognition and acceptance of the asser- 
tion of the power has been accorded its assertion, that in at least two 
notable instances in Pennsylvania it was even attempted to be extended, 
and, until halted by the Suprême Court, actually was extended to in- 
dividual debtors. We do not need to search far for the reasons for 
tliis acquiescence. The end reached was a good end, and the remedy 
applied justified itself in practical results. The lawyer, who advised 
his clients who were interested in such a corporation that no such rem- 
edy could be had through a bill in equity, would hâve found himself 
supplanted by other counsel who promptly had the needed remedy 
applied through just such a bill. Such an analysis would disclose two 
other things. One is that in the early cases the solicitor, who filed 
the bill, resorted to the subterfuge of formally averring something of 
no real importance, for the sole purpose of presenting technical 
grounds of équitable jurisdiction; in the later cases, such subterfuges 
are abandoned. The other is that the early cases disclose a reluctance 
on the part of the courts to appoint receivers, and a refusai in many 
instances to appoint them ; the later cases disclose appointments made 
evidently almost as a matter of coUrse. It will further be observed 
that this change came about by graduai approaches. It doubtless had 
its beginning in the resort to receiverships by corporations having pub- 
lic functions to perform, but the practical need to conserve the assets 
of other corporations was so real and so urgent that the courts yielded 
to it to the extent of naming a temporary receiver with leave to move 
to vacate, and a récognition of this same practical need prevented any 
such motion being made. Indeed, the history of this very case dis- 
closes precisely that condition — not a single creditor has appeared to 
avail himself of this right, leave to assert which was invited by the 
decree. It may be further said that even the broad distinction between 
différent forms of action, and the necessity to assert a given cause of 
action by means of its appropriate form of action, is breaking down 
under the assaults, législative and otherwise, which are being made 
upon it. In Pennsylvania, for instance, under the provisions of the 
act of 1907, resort may be had to a bill in equity to redress almost any 
wrong, of which the complainant may complain, leaving to respondent 
the right to raise the question of équitable jurisdiction by a prompt 
application to hâve the case referred to the law side of the court. 

Our présent equity rules show a like attitude in the permission given 
by Rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv) for such transfers. To 
those of us who hâve been schooled in the older and more strictly 
logical System of practice, thèse new doctrines may seem almost hereti- 
cal ; but, however reluctant an acquiescence in them, we cannot re- 
fuse récognition of the fact that they hâve been accepted, and further 
cannot deny to them the merit of bringing good results. Numberless 
précédents estabhsh the facts of such acceptance from the multitude 
of which we cite at random one as an illustration, although perhaps 
not the best illustration. Stokes v. Williams, 226 Fed. 146, 141 C. C. 
A. 146. 

Our conclusion is that thèse précédents establish the jurisdiction and 
power of the court to appoint receivers in proceedings such as the 
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instant one, and that the challenge of such jurisdiction cannot be deem- 
ed ground to vacate the decree. Our view being that the jurisdiction 
having been authoritatively found to exist, we are bound to uphold it. 
There is no occasion to vindicate the ruling by bringing it into accord 
with accepted principles of chancery practice. The duty is best left 
to counsel. If we sought to support it, we might choose différent 
grounds from those selected by counsel. Established précèdent is in 
itself a sufficient ground. 

This disposes of the présent motion to dismiss, so far as it is based 
upon absence of jurisdiction. 

[2] The other basis grows out of this state of facts. The défend- 
ant is a New Jersey corporation. Ail its activities are, however, hère 
displayed, and hère it admittedly can be and was served with process. 
In addition to this, it had appeared and voluntarily submitted itself 
to the jurisdiction of this court, and is in no sensé contesting such ju- 
risdiction. So far as jurisdiction is of the parties as distinguished 
from the subject-matter, it is therefore not denied. The intervening 
stockholder bas, however, moved to dismiss both on the ground of what 
may be called want of jurisdiction of the subject-matter of the bill, 
and on the further ground that exclusive jurisdiction of the real sul> 
ject-matter of the bill is vested in the court in and for the district of 
New Jersey in which a bill for the appointment of a receiver is now 
pending. The substantial thought (although counsel doubtless prefer 
their own mode of expressing it) is that a condition in which the de- 
fendant corporation, as disclosed by this bill, is one of insolvency, and 
calls for the winding up of its affairs, its dissolution, and the distribu- 
tion of its assets equitably among its creditors, such dissolution, to 
seize one of thèse éléments of its condition, is to be decreed by a court 
having power to apply the laws of the state of its création and is to 
be affected in conf ormity with such laws which point out the mode and 
manner and by decree of what tribunals it shall be done. The corpo- 
ration, which is the créature, is bound by the laws of its création, and 
can be dissolved only as its creator has decreed. The laws of New 
Jersey prescribe what shall be the effect of the insolvency of a New 
Jersey corporation, and provides a remedy and a mode of procédure 
in ail such cases. As this act of Assembly, at least so far as it is a 
procédure act and gives a remedy, has no extraterritorial force, the 
proceeding to which resort must be had must be sought where it can 
be found. It is the same thought upon which is based the like prin- 
ciple of disclaiming jurisdiction to décide controversies over internai 
management. Abundant support for this position is found in the f ol- 
lowing rulings, among many others which might be cited : Madden v. 
Penn. Co., 181 Pa. 617, 37 Atl. 817, 38 L. R. A. 638; McCloskey v. 
Snowden, 212 Pa. 249, 61 Atl. 796, 108 Am. St. Rep. 867; Maguire 
V. Mortgage Co., 203 Fed. 858, 122 C. C. A. 83. 

[3] If the purpose of the bill hère pending were such as is predi- 
cated in this argument, the convincing power of the argument could 
not be denied. We do not, however, so view the bill. It has not the 
purpose, nor does it hâve in view either the dissolution of the corpora- 
tion or a winding up of its afïairs. Its évident and real, in the sensé 
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of its practical, purpose is just the opposite of this. The purpose is 
to hâve the business of the corporation continue without interruption, 
and the aid of the court is invoked to prevent such interruption by the 
act of others. There is no averment of insolvency and not only an 
avoidance, perhaps even a studied avoidance, of the averment of in- 
solvency, but an expression of the purpose to put or at least the ex- 
pectation that when the présent emergency has passed the corporation 
will be again upon its feet. Any conflict of jurisdiction, or even dan- 
ger of it, is of course to be avoided, and we heartily second and join 
in every effort to avoid it ; but we see no real danger of it more than 
there would be if a receiver had been appointed in one jurisdiction, and 
afterwards asked for in another. The doctrine of comity supphes us 
with a good working principle. This would extend in a proper case to 
the refusai to permit a proceeding, which was instituted for one pur- 
pose, to oust or forestall the proper jurisdiction of another tribunal by 
expanding its final purpose to include what really came under the 
second jurisdiction. As applied to a situation, such as that suggested, 
if the real purpose was to wind up the afifairs of a corporation and 
distribute its assets, a court which did not hâve the jurisdictional pow- 
er to do this would not entertain a bill for this purpose. For the 
same reason that it would not entertain a bill for such a purpose it 
would entertain a bill for the opposite purpose. A bill, wliose pur- 
pose is to keep the corporation in the performance of its functions, is 
properly filed in the jurisdiction within which the corporate business 
is done. The concept, which even the professional mind has of a cor- 
poration, has been much modifîed from what it was at first. It is no 
longer an abstraction incapable of doing anything except in strict 
accordance with the words of its création. More and more récogni- 
tion is given to it as an existing personality, not even as yet perhaps 
possessing a soûl, but having a mind and purpose, and even a motive 
of its own, so that it may be answerable for its deceit or for an assault 
or other trespass and be guilty of many forms of crimes, even those 
which hâve the élément of intent. So it is with the distinction between 
foreign and domestic corporations. The practical situation has so 
changed that, so far as affects its relation with others, the place of its 
création is of little more importance than the place of birth of a natural 
person who is a litigant, plaintifif or défendant. The fact may be of 
importance, or it may not. The distinction between domestic and for- 
eign corporations rests upon some grounds which are substantial the 
existence of which is recognized when présent. The corporation it- 
self , and even its managers and stockholders, 'may by acceptance of 
the terms of its création hâve subjected themselves to the jurisdiction 
of the courts of the place of its création, and may hâve assumed du- 
ties and obligations by the breach of which the penalty of a decree of 
dissolution has been incurred to be declared and enforced in accordance 
with laws which hâve no extraterritorial force. The jurisdiction of 
the courts of that jurisdiction to decree such dissolution would not 
be ousted, nor would jurisdiction be conferred upon foreign courts to 
so decree by the mère fact that ail the activities of the corporation were 
carried on within the to it foreign territory. The same thought 
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would apply to a proceeding involving as its subject-matter what may 
"be called the internai management or organization of the corporation. 
Other kinds of proceedings, however, may be brought, as in fact they 
are daily brought, in any court which bas jurisdiction of the subject- 
matter and of the parties, whether the proceeding be in equity or be 
an action at law and whether the corporation be a plalntlff or a de- 
fendant. The bringing of an action in one jurisdiction may or may 
not bave an effect upon a proceeding instituted in another as eviden- 
tial, or even to give a cause of action in the other, or it might operate 
80 as to induce a refusai to entertain the second proceeding as un- 
called for. Ail such questions the latter tribunal would détermine. 
Thèse conséquences would, however, not affect the jurisdiction of the 
first tribunal. The proceeding in the second tribunal might materially 
afifect the character of the decree which the first tribunal would finally 
enter, precisely as the fact that one proceeding had already been be- 
gun might aiïect the question of whether another court would enter- 
tain a second proceeding. Whatever rights, légal or équitable, are 
conferred upon the corporation or others by the act of its création of 
course belongs to them, and (aside f rom mère rights to particular rem- 
édies) go with them wherever they go. This is the distinction by which 
we détermine whether local laws hâve any extraterritorial force. It 
is asserted, in support of the présent bill, that the New Jersey statute 
confers rights which may be asserted in such a proceeding. Whatever 
support is thus given to the bill it bas, but we prefer not to put the 
ruling on this ground, and to refrain from giving any construction to 
the New Jersey statute. In its gênerai character, it partakes of the 
nature of a statute against fraudulent conveyances by insolvent corpo- 
rations, providing for their dissolution, and of a bankruptcy statute 
affecting the assets of corporations which bave been dissolved. 

[4] This is a motion to dismiss and is essentially a demurrer, and 
we cannot go beyond the facts pleaded. Our conclusions upon the 
averments of the bill are : 

1. The bill is substantially for the appointment of a receiver as a 
caretaker of the assets of the corporation within this district, and to 
enable it to perform functions which are of real public character. It 
is itself strictly a holding company, but it in effect performs strictly 
public functions. Whatever criticism on gênerai légal and équitable 
principles the practice of appointing receivers in the cases of private 
corporations may invite (and we think the critics are justified), such 
practice in cases of corporations of the character of this défendant 
bas been too firmly established by a long line of précédents to be ju- 
dicially condemned. This court does therefore bave jurisdiction 
of the subject-matter and admittedly bas jurisdiction of the parties. 

2. The jurisdiction of this court is not affected by the fact which 
■does not appear by this bill that by reason of the conduct of its affairs, 
its insolvency, or otherwise, it bas subjected itself to liability to a pro- 
ceeding under the New Jersey Statute for its dissolution. 

In reaching those conclusions, we hâve had in mind the distinction 
between the power of a court to appoint a receiver when such appoint- 
ment is merely ancillary to the exercise of undoubted jurisdiction of 
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the main subject-matter of the bill. The practice îs to appoint re- 
ceivers as caretakers, and to assure the continuance of corporate activ- 
ities as a temporary expédient. If this practice is wrong, it should be 
condemned. This court cannot condemn it because we feel bound by 
précédents which we- cannot overturn. The argument against it, as 
well as its support, is each in capable hands. 
The motion to dismiss is denied. 



BAKER et al. v. JACKSONVILLE TRACTION CO. et aL 

(District Court, S. D. Florida. November 3, 1917.) 

Nos. 522, 643. 

1. Kemovai, of Causes <&=>49(S) — Joindeb— Sepakable Conthovebst. 

Comp. I^ws Fia. 1914, § 1389, déclares that causes of action, of what- 
ever kind, by and agaiust tlie same parties In the eame riglits, may be 
joined in the same suit, except tliat replevin and ejectment shall not be 
joined together. Section 3148 déclares that a railroad company shall be 
llable for any damage done to persons, stock, or other property by the 
running of the locomotives, cars, or other machlnery of such company, 
unless the company shall make It appear that their agents hâve exercised 
ail ordinary reasonable care and diligence ; the presumption belng against 
the company. PlaintilTs, clalming damages for injuries asserted to hare 
tieen Intlicted through the joint négligence of défendant traction company, 
a foreign corporation, and its motorman, jointly sued the two in the state 
court. Held that, as section 3148 bas been construed by the FlorKla Su- 
prême Court as a rule of évidence, the two causes of action could be join- 
ed; the fact that the motorman was directly llable and the corporation 
under the doctrine of respondeat superior not changing the rule, négli- 
gence belng the basis for the right against each. Hence the foreign cor- 
poration could not reniove the case to the fédéral court on the ground of 
its diversity of citizenshlp; there belng no separable controversy. 

2. Removal of Causeis <S=>48— Sepakable Conteovebsies— Right to Remove. 

Where a déclaration in an action in the state court, in whlch a rési- 
dent and a nonresldent were joined as défendants, states a cause of ac- 
tion, there is no separable controversy which the nonresident can remove 
to the fédéral court. 

3. CouBTS iS=508(8) — Bemoval — Injunction Against Peoceedings in State 

COUBT. 

A nonresldent défendant may, its pétition for removal having been de- 
nied, file the transcript in the fédéral court, and, it appearing that the 
Jolnder of a résident as défendant was fraudulent and that the déclara- 
tion dld not state a cause of action against both, secure an order enjoin- 
ing further proceedlngs in the state court; but, unless the déclaration is 
defective and there is a fraudulent jolnder, the cause should be remanded. 

At Law. Action by Julia P. Baker and George B. Baker, her hus- 
band, begun in state court, against the Jacksonville Traction Company 
and W. C. Godboldt. The first-named defendant's pétition for re- 
moval of the cause on the ground that the controversy was separable 
having been denied, it filed the record in the fédéral District Court, 
together with a bill to restrain plaintififs from further proceeding in 

®^For otber cases see same topic & KSY-NUMBER In ail Ker-Numbered Digests & Indexe* 
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the state court. On motion to remand. Injunction denied, and mo- 
tion for remand granted. 

A. H. & Roswell King and N. P. Bryan, ail of Jacksonville, Fia., 
for plaintiffs. 

John L. Doggett and W. K. Jackson, both of Jacksonville, Fia., for 
défendants. 

CAIvL,, District Judge. In the above case a déclaration was filed in 
the state court claiming damages for injuries claimed to hâve been 
inflicted through the joint négligence of the défendants. One of thèse 
défendants is a foreign corporation, and the other défendant is a rési- 
dent and citizen of this state. Pétitions for removal of cases No. 522 
and No. 643 were filed by the foreign corporation on the ground that 
the cause of action was separable and the citizenship diverse. The or- 
der of removal was entered in case No. 522, and denied in case No. 
643. A motion to remand case No. 522 is made. In case No. 643, 
having the record filed in this court, the nonresident corporation filed 
its bill to restrain the plaintiffs from further proceeding in the state 
court. 

[1] The main question in thèse cases is: Can the corporation em- 
ployer and the motorman in charge of the street car, the négligent run- 
îiing of which it is claimed caused the injury, be joined in the action 
as joint tort-feasors? There is no question that joint tort-feasors, as 
a gênerai rule, may be sued jointly, and a recovery had against one or 
more or ail. But the corporation défendant claims that section 1389 
of the Compiled Laws of Florida makes the joinder of the corporation 
and the motorman improper; that the right of action against the 
corporation is in case, and against the motorman is in trespass, and not 
in the same rights — the motorman being responsible for the resuit of 
his négligence under a common-law liability, and the corporation under 
the rule of respondeat superior under the statutes of the state ci 
Florida. Section 1389 reads : 

"Causes of action, of whatever kind, by and against the same parties in 
the same rights, may be joined in the same suit, except," etc. 

Does this statute make it improper to sue the master and servant 
jointly for a tort? I think not. The cases in the Suprême Court of 
Florida, referred to by counsel for the défendant, were claims by the 
plaintiff in a différent right and capacity. Not so in this case ; the 
right of the plaintiffs against each of the défendants is the same — to be 
remunerated for the injury. The liability of the master and servant to 
make such rémunération existed before the passage of section 3148 
of the Compiled Laws, and that section has been construed by the Su- 
prême Court of Florida to be a rule of évidence. Négligence is still 
the basis of the action. The fact that the défense of the two défend- 
ants is différent, that contributory négligence would excuse one and not 
the other, that presumption of négligence arises against one on proof 
of injury, and not the other, does not to my mind make the rights 
•différent, but does make différent défenses, and does not make a 
separable case removable from a state court to the United States 
<;ourt. 



720 247 FEDERAL EEPOETEB 

[2] The test applied by the Suprême Court of the United States in 
many décisions seems to me : Does the déclaration state a good case of 
joint liability under the state laws ? If it does, the case is not separable. 

[3] Now, in case No. 643, pétition for removal, bond, etc., were 
duly filed, and upon hearing the state court denied the pétition and is 
proceeding with the case. The défendant corporation thereupon pro- 
cured and had filed in this court the transcript, and thereupon filed its 
bill seeking to enjoin the plaintiffs from further proceeding in the 
state court. The pétition for removal sets out the déclaration on its 
face, and shows that the cause of action is not joint, etc. In C. & 
O. Ry. Co. V. Cockrell, Adm'r, 232 U. S. 154, 34 Sup. Ct. 278, 281, 58 
L. Ed. 544, Mr. Justice Van Devanter says : 

"In thls case, had the pétition contained a sufficient showing of a fraudu- 
lent ioinder, acconipanied as it was by a proper bond, the state court would 
hâve been in duty bound to give effect to the pétition and surrender jurisdic- 
tion, leaving auy i.ssue of fact arising upon the pétition to tlie décision of the 
fédéral court. * * * And, had the state court refused to give eflfeet to tlie 
pétition, it and the bond being sutficient, the railway company might hâve ob- 
tained a certifled transcript of the record, * * * and, upou iiling the 
transcript In the fédéral court, might hâve Invoked the authority of the latter 
to proteet its jurisdiction by enjoining the plaintifl: from taking further pro- 
ceedings in the state court, unloss the cause should be remanded," 

There is no question of fact in this case. The pétition for removal 
makes it a question of law whether the défendants were improperly 
joined as joint tort-feasors. The question of the sufficiency of the 
pétition in this respect was what, I suppose, the state court decided in 
this case denying the pétition. It was because the pétition was insuffi- 
cient in the charge of fraudulent joinder that the court sustained the 
jurisdiction of the state court in C. & O. Ry. Co. v. Cockrell, supra. 

According to my view as above expressed, the pétition in this case 
was insufficient to show a separable cause of action, and the injunction 
will therefore be denied, and the motion to remand No'. 522 will be 
granted. 
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McClelland v. rose et ai. 

(Circuit Court of Appeals, Fiftli Circuit. January 10, 1918.) 
No. .311L 

1. JuDGMENT <®=5G77 — Peiî.soks Coxcluded — Pkiisoxs Rbpresented bt Par- 

ties. 

Th'at one i.s not named as a party to a suit in «lulty does not neeessari- 
ly prevcut his bcing coiichicied liy tlie decre(>. sinee liis interest may be 
represejited by otliers wlio are formai parties. 

2. Parties <S=j23 — ^Défendants — Suing One or More on Bbhalf of All In- 

tehested. 

Wliere niembers of a class are joined as représentatives of the class, 
such fact sliOuld appear from the record as well as the reason vvhy tlie 
others are not brought in and the relation of those sued to the subject- 
matter of the suit, so as to présent to the court for détermination the 
question whether or not they properly represent others not before the 
court. 

3. Courts <g=>4î)2 — Priority of Jurisdiction — Feueral and State Courts. 

Complainant brought a suit in ecpiity in a fédéral court to obtain a con- 
struction of his father's will and a decree adjudging him to be entitled to 
the entire bénéficiai interest in the estate. The bill made défendants the 
trustée under the will and a nephew and nièce of testator who were al- 
leged to claim an interest as heirs at law. It also averred tliat there 
might be other collatéral heirs, but, if so, they were unlcnown to com- 
plainant. The answer of the two latter défendants set up their claims, 
and alleged on information and belief that there were other collatéral 
heirs having llke interests, but that their nani(-s were unknown to the 
answering défendants. The case w'as contested, and resulted in a decree 
in accordance with the prayer of the bill, and directliig an accouiiting by 
the trustée to complainant. Before such aceounting a suit was brought 
in a State court by a large number of persous against complainant and 
the trustée seeking to establish the right to the estate in themselves and 
other collatéral heirs. held, that the issues sought to be raised in such 
suit were the same as those litigated and determined by the fédéral 
court; that the jurisdiction of the subject-matter first acquired by that 
court was exclusive, and that complainant was entitled to an injunction 
to restrain the prosecution of the suit in the state court. 

Appeal from the District Court of the United States for the West- 
ern District of Texas ; Duval West, Judge. 

Stiit in equity by Peter McClelland, Jr., against John K. Rose, trus- 
tée, and others. From a decree dismissing a supplemental bill filed 
by him, complainant appeals. Reversed. 

Francis Marion Etheridge and Joseph Manson McCormick, botli 
of Dallas, Tex. (Henri L,ouie Bromberg, of Dallas, Tex., on the brief), 
for appellant. 

Oscar Iv. StribHng and Marshall Surratt, both of Waco, Tex. (J. F. 
Brinkerhoff, of Waco, Tex., on the brief), for appellees. 

Before WADKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

WALKER, Circuit Judge. This is an appeal from a decree dis- 
missing a supplemental bill filed by the plaintiflf in the case of Peter 

®=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
247 F.— 4e 
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McClelland, Jr., against John K. Rose, trustée, and others. The main 
case mentioned — the bill in which asserted the claim that the plaintiff 
therein was, under the will of his deceased father. Peter McClelland, 
Sr., entitled to the entire estate of the testator absolutely, or subject 
to trusts created by the will — twice before has been in this court. The 
first appeal was from a decree sustaining a demurrer to the plaintiff's 
bill and dismissing it. The decree then under review was reversed, 
and the cause was remanded for further proceedings. McClelland v. 
Rose, 208 Fed. 503, 125 C. C. A. 505. The second appeal was from a 
decree — rendered on a submission of the cause on the bill as amended, 
answers, évidence, and objection thereto — which adjudged that the 
plaintilï, subject to the trust created by his father's will, was the 
owner in fee of ail and singular the latter's estate, ordered an ac- 
counting between John K. Rose, trustée, and the plaintiff, and ap- 
pointed a commissioner to take testimony and make and state the ac- 
count decreed. That decree was modified and affirmed by this court. 
McClelland v. Rose, 222 Fed. 67, 137 C. C. A. 519. Subséquent to 
the last-mentioned action of this court, but before the taking and stat- 
ing of the account provided for in the modified and affirmed decree, 
a défendant in that suit, John K. Rose, trustée uilder the will of Peter 
McClelland, Sr., brought in a court of the state of Texas a suit, in which 
he sought an injunction against an alleged threatened sheriff's sale of 
property belonging to the estate of Peter McClelland, Sr. ; suggested 
the names and résidences of more than 70 persons, ail citizens of 
States other than California, the state of which Peter McClelland, Jr., 
is a citizen, who are collatéral heirs at law of Peter McClelland, Sr., 
and who were not named as parties in the above-mentioned suit 
brought by Peter McClelland, Jr., and submitted to the court "whether 
or not ail parties claiming as legatees under said will should be made 
parties hereto and be required to litigate among themselves * * * 
and hâve determined by a final adjudication, binding upon ail said 
parties, the construction of said will; and in whom the remainder of 
said estate is vested, * * * and to whom this trustée shall turn 
over said property at the expiration of said trust as provided by the 
terms of said will." Pursuant to the quoted and other suggestions made 
in that suit many persons were made parties to it as collatéral heirs 
at law of Peter McClelland, Sr. ; and, under orders made in a cross- 
action instituted by some of such persons. Peter McClelland, Jr., and 
two other persons who claimed property which was part of his de- 
ceased father's estate under a conveyance or transfer made by Peter 
McClelland, Jr., were cited to appear in that suit. The cross-petition- 
ers prayed in behalf of themselves and other collatéral heirs at law 
of Peter McClelland, Sr., for judgment establishing their claim to 
the entire estate of Peter McClelland, Sr., decreeing that Peter Mc- 
Clelland, Jr., and his said transférées or assigns hâve no interest there- 
in or thereto, and that John K. Rose, trustée, be ordered and directed, 
upon the expiration of the trust created by the will, viz. at the death 
of Peter McClelland, Jr., to turn over to the heirs at law of Peter Mc- 
Clelland, Sr., ail property of his estate in the possession of such trus- 
tée. The above-mentioned supplemental bill — after setting eut the 
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proceedings in the suit brought in the state court, and averring that 
the institution and prosecution of that suit was in contempt of the 
jurisdiction of the District Court and of its decree in the case of Peter 
McClelland, Jr., against John K. Rose, trustée, and others, and was 
an attempt to involve the plaintiff in the last-named suit and those 
claiming under him in a relitigation of the identical issues whicli were 
involved in that suit, and were finally adjudicated therein — prayed that 
the further prosecution of said suit in the state court be enjoined, ex- 
cept in so far as it sought relief against the alleged threatened sheriff's 
sale of property belonging to the estate of Peter McClelland, Sr. ; 
that the final decree as modified and affirmed by this court be so ex- 
tended as to enibrace by name ail persons who are collatéral heirs at 
law of Peter McClelland, Sr. ; and for such other spécial and gênerai 
relief as in the premises the plaintiff may be entitled to. 

It appears f rom the opinion rendered by the District Judge that the 
dismissal of the supplemental bill was the resuit of the conclusion 
reached that the final decree which was modified and affirmed by this 
court was without effect against the individuals by and in whose be- 
half an adjudication against the claim set up by Peter McClelland, Jr., 
to the entire estate left by bis father was sought in the suit brought in 
the state court. When the suit brought by Peter McClelland, Jr., was 
first in this court, the will of Peter McClelland, Sr., was construed, 
and it was decided "that, on the averments of the bill, the plaintiff is 
the owner of the estate devised and in controversy, subject to the 
trusts created by the will ; that the défendants, testator's collatéral kin, 
bave no interest, under the will, in the same ; and that the plaintiff, the 
averments of the bill being admitted or proved, should hâve a decree 
to that effect." McClelland v. Rose, 208 Fed. 503, 512, 125 C. C. A. 
505, 514. The subsequently rendered decree, as it was modified and 
affirmed by this court, was to the effect just stated. McClelland v. 
Rose, 222 Fed. 67, 137 C. C. A. 519. It is quite obvions that the right 
of Peter McClelland, Jr., to the entire estate of bis deceased father, 
subject to the trusts created by the latter's will, is no longer subject 
to be questioned in any court by any one who was bound by the de- 
crees just referred to. The contention made in behalf of the appellant 
is that the persons by or in whose behalf the claim that they are en- 
titled to the estate of Peter McClelland, Sr., was asserted in the suit in 
the state court are bound by the final decree in the suit brought by 
the appellant though they were not by their names made parties to that 
suit, and did not in person or by attorney appear therein. The oppos- 
ing contention, which prevailed in the trial court, is that those per- 
sons were strangers to the main suit brought by the appellant, and were 
not affected by the decree therein. Thèse contentions call for a déter- 
mination of the scope of that suit and a décision as to who is bound 
by the decree rendered in it. 

[ 1 ] From the f act that one's name does not appear as a party to a 
suit in equity, it does not necessarily follow that he is not bound by the 
resuit of it. There are cases involving a subject-matter common to a 
number of individuals in which some only of such individuals, who in 
fact are représentatives of the entire class of which they are members. 
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may be permitted to sue or défend for ail, with the resuit of maklng 
the judgment or decree rendered bindirig upon ail having the common 
interest the same as if ail were before the court. Hartford Life Ins. 
Co. V. Ibs, 237 U. S. 662, 672, 35 Sup. Ct. 692, 59 L. Ed. 1165, L. R. A. 
1916A, 765 ; Wallace v. Adams, 204 U. S. 415, 27 Sup. Ct. 363, 51 L. 
Ed. 547; Smith v. Swormstedt, 16 How. 288, 14 L. Ed. 942; Mande- 
ville V. Riggs, 2 Pet. 482, 487, 7 L. Ed. 493 ; liale v. Haie, 146 111. 227, 
258, ZZ N. E. 858, 20 L. R. A. 247; Society of Shakers v. Watson, 68 
Fed. 730, 15 C. C. A. 632; Stevens v. Smith, 126 Fed. 706, 61 C. C. A. 
624 ; Equity Rule 38 (198 Fed. xxix, 1 15 C. C. A. xxix). 

[2] In order for a judgment or decree in a suit to be binding upon 
others than those who are brought before the court, it should be made 
to appear f rora the record in the case that such a resuit is contemplated ; 
that there are persons not before the court having an interest in com- 
mon with those who sue or défend, and why such others are not 
brought in; and, further, the relation to the subject-matter of the suit 
of those who sue or défend for others as well as themselves should be 
so disclosed as to présent for the détermination of the court the question 
whether they do or do not properly represent, not only themselves, but 
others not before the court, who are similarly concerned in the issues 
they raise or contest. McArthur v. Scott, 113 U. S. 340, 395, 5 Sup. 
Ct. 652, 28 L. Ed. 1015 ; American Steel & Wire Co. v. Wire Drawers', 
etc.. Union (C. C.) 90 Fed. 598, 606, 607 ; 1 Street's Fédéral Practice, 
§ 543. Where it is fairly made to appear by the allégations of a bill 
that such an adjudication is sought as will be effective, not only against 
those who are brought before the court as défendants, but against oth- 
ers similarly related to the subject of dispute, it is not necessary to aver 
in terms that those who are made défendants are sued as représenta- 
tives of the class of which they are shown to be members, especially 
when it is disclosed that those who défend contest the plaintilï's cîaim 
by setting up the claim that the subject of the suit belongs in common 
to an entire class which they admit does or may include others besides 
themselves. 

[3] The original bill filed by the appellant named as défendants John 
K. Rose, trustée under the terms of the will of Peter McClelland, Sr., 
Hugh McClelland, alleged to be a nephew of the testator, and Mrs. M. 
E. Grismer, alleged to be a nièce of the testator. Its allégations showed 
the following: That the plaintifif claimed that he, under the terms of 
his father's will, a copy of which was set out, was entitled to ail of 
the latter's estate either absolutely or subject to a trust created by the 
will; that the défendant Rose, as trustée under the terms of Peter 
McClelland, Sr.'s will, was in possession of ail the property belonging 
to his estate ; that the other two défendants, Hugh McClelland and Mrs. 
M. E. Grismer, are comprehended within the terms "my heirs at law," 
as employed in the testator's will, and that "there may be others who 
are also comprehended within that désignation, but they are unknown 
to complainant, and he is therefore unable to make them parties here- 
to;" that the défendants Hugh McClelland and Mrs. M. E. Gri.smer 
were each of them falsely asserting that the plaintifï is without inter- 
est in the estate of his f ather ; and that said estate upon plaintifï's death 
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will belong to them and to such other persons, unknown to plaintiff, as 
may also be comprchended within the désignation "my heirs at law." 
The bill prayed for the following, besides othcr, reHef : That the de- 
fendant Rose, as trustée, be required to account to the plaintiff for ail 
the property belonging to the estate of the testator that had come into 
the possession of him as such trustée ; that the claims adverse to the 
jîlaintiff s set np by the défendants Hugh McClelland and Mrs. M. E. 
Grismer be decreed to be null and void and of no force and efïect; and 
that the plaintiff be decreed to be the owner in fee of ail the property 
belonging to the estate of Peter McClelland, Sr. By the answer of 
Mugh McClelland and Mrs. M. E. Grismer to the bill they admitted 
that they were respectively a nephew and a nièce of the testator, and 
are comprchended within the terms "my heirs at law," as employed in 
the will, and, in connection with thèse admissions, their answer stated 
"on information and belief that there are others within the same class, 
or their descendants, but whose names and résidences are not known 
to thèse défendants." 

It is apparent from the above statement that the appellant by bis 
original suit sought an adjudication which would bave the effect either 
of giving him absolutely the entire estate of bis father or of recogniz- 
ing him as the sole beneficiary of that estate subject to a trust as to the 
income of it created by the terms of his father's will. It is equally ap- 
parent that the claims adverse to the plaintiff's which were disclosed 
by the suit were made by the défendants Hugh McClelland and Mrs. 
M. E. Grismer, not for themselves alone, but in behalf of a class of 
persons of which they were members. The above quotation from the 
answer of those défendants shows plainly that in resisting the claim 
set up by the plaintiff they were not acting for themselves alone, but 
were making a défense which inured equally to the beuefit of other 
unknown parties who had not been brought before the court. The lan- 
guage above quoted from the opinion of this court rendered on the first 
appeal shows that it understood that the resuit of the plaintiff's suc- 
cess in the suit would be a decree adjudging that he is the owner of the 
estate devised and in controversy, subject to the trust created by the 
will, and also adjudging that the testator's collatéral kin hâve no inter- 
est, under the will, in that estate. 

The record in the main case shows that the conflicting claims which 
were litigated were, on the one side, that of the plaintiff that, under 
his father's will, he was entitled to the entire estate disposed of by 
that will, and, on the other side, that set up by the two individuals 
who were the only collatéral kin of the testator known to any party 
to the suit, that ail who constituted that class, including unknown as 
well as known members of it, were entitled to that estate. It was 
imsuccessfully made a ground of objection to the bill by demurrer 
that it showed on its face that there were unknown heirs of the tes- 
tator, shown by the bill to stand in the same relation to the property 
in controversy as the heirs of the testator who were named as défend- 
ants. Erom the action of the court in proceeding with the cause, not- 
withstanding the objection just mentioned, it may be inferred that the 
bill was regarded as showing a good excuse for the plaintiff's failure 
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to name as défendants ail who are next of kin of the testator, in that 
it showed that no members of that class other than the two who were 
named as défendants were known to the plaintiff. It also may be in- 
ferred from the record that the conclusion was reached that those of 
the testator's collatéral heirs who were brought before the court fairly 
represented the right asserted by them, which was one belonging in 
common to ail of the class of which they were members, as well those 
who were not as those who were before the court. The way in which 
the conflicting claims were fought out to a conclusion indicates that 
the litigation was by no means a collusive one, and that the interests 
of ail were properly asserted and maintained. A manifest purpose 
of the appellant's original suit was to hâve claims adverse to the one 
he asserted so disposed of as to leave no obstacle in the way of his 
either being put in possession of his deceased father's entire estate 
as the sole and unconditional owner of it or securing an adjudication 
that, subject to a trust created by the will, he was the sole bénéficiai 
owner of that estate. The claim of the appellant was resisted by in- 
dividuals brought before the court as défendants, not on the ground 
that those individuals alone were entitled to that estate, but on the 
ground that, under the testator's will, it belonged to a class of persons, 
the collatéral kin of the testator, in behalf of ail the members of which 
class the members of it brought before the court resisted the granting 
of the relief prayed for in the bill. The scope of the bill, as disclosed 
by its averments and prayers for relief, and the terms of the decree 
rendered under it, we think, négative the conclusion that that decree 
affected no interest or claim other than that of the individuals who 
were before the court as défendants to the suit. 

The original suit brought by the appellant was such a one as vested 
the court in which it was brought with jurisdiction of the entire con- 
troversy raised by the conflicting claims to the estate of Peter Mc- 
Clelland, Sr. Whether that suit has or has not passed beyond the 
stage at which individuals who were parties to it only by représenta- 
tion may intervene and claim the right to be heard, such individuals 
may not avoid the elïect upon them of the decree rendered in favor 
of the appellant by resorting to another jurisdiction for a relitigation 
of the questions passed on in that suit. American Steel & Wire Co. 
v. Wire Drawers', etc.. Union (C. C.) 90 Fed. 598, 606, 607 ; Sharon 
V. Terry (C. C.) 36 Fed. 337, 1 h. R. A. 572; Alger v. Anderson (C. 
C.) 78 Fed. 729, 733; Cornue v. Ingersoll, 176 Fed. 194, 99 C. C, A. 
548. 

The appellant was cited to appear in the state court to confront the 
assertion there of the identical adverse claim of ownership of his de- 
ceased father's estate which previously had been finally ruled against 
in the suit brought by him. Such claim of ownership was made in the 
state court at the instance of and by individuals who actually or by 
représentation were in the position of défendants in the suit brought 
by the appellant. If the decree in the appellant's suit had been adverse 
to him, it would hâve inured to the benefit of the individuals who 
sought a renewal of the same controversy in the state court. The 
prosecution of the suit in the state court involved an attempt to deprive 
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Ûie decree rendered in the suit brought by the appellant of the effect 
he was entitled to hâve accorded to it. The court which rendered that 
decree, having fîrst acquired jurisdiction of the parties and subject- 
matter involved, had the power to restrain proceedings in another court 
having for their object an adjudication inconsistent with the conclu- 
sive one previously made. The averments of the appellant's supple- 
mental bill disclosed a state of facts \varranting the granting of relief 
it sought, to the end that the first acquired jurisdiction of the court in 
which it was filed be protected, and that the decree of that court be 
made effectuai. Julian v. Central Trust Co., 193 U. S. 93, 24 Sup. 
Ct. 399, 48 L,. Ed. 62^; Oppenheimer v. San Antonio Land & Irriga- 
tion Ce, 246 Fed. 934, C. C. A. , U. S. Circuit Court of Ap- 

peals, Fifth Circuit. 

The conclusion is that the dismissal of the supplemental bill was er- 
Tor. The decree to that effect is reversed, and the cause is remanded 
for further proceedings not inconsistent with this opinion, 

Reversed. 



UNION TERMINAL CO. et al. v. TUENER CONST. CO. 

(Circuit Court of Appenls, Fifth Circuit. January 25, 1918.) 

No. 3104. 

1. MOBTOAOES <s=3l73 — Lien and Pbiokitt— Mortgaqe and MEcnANic's Lien. 

Where a contractor for tlie construction of buildings had Isnowledge 
that the money for the buildings was to be borrowed from a trust coin- 
pany and to be secured by mortgage on the property, and by its con- 
tract was to be paid a specifleU part of the contract prlce by the trust 
Company, it is not entitled to a lien prior to the company's mortgage for 
any amount remalnlng due on its contract which, togetber with the pay- 
ments receivcd from the trust company, would be in excess of such speci- 
fled sum, although the mortgage was not recorded until after the work 
was begun. 

2, CoNSTiTUTioNAL Law ©=^248 — Mechanics' liiENS ©=310(1) — Equal Pro- 

tection op Laws — Statute Allowing Attor.net's Fées. 

Gen. St Fia. 1906, | 2218, which provides that the plaintlfC in a suit 
to enforce a mechanic'a or materialman's lien, if successf ul, shall recover 
an attorney'a fee, regardless of whether or not he recovers the amount 
sued for, Is unconstitutlonal, as denylng to défendants in such suita the 
equal protection of the laws. 

Appeal from the District Court of the United States for the South- 
«m District of Florida; Rhydon M. Call, Judge. 

Suit in equity by the Turner Construction Company against the 
Union Terminal Company and another. Decree for complainant, and 
-défendants appeal. Modified and affirmed. 

J. T. G. Crawford, of Jacksonville, Fia. (H. B. Hurd, of Chicago, 
111., on the brief), for appellants. 

Sam R. Marks, of Jacksonville, Fia. (Marks, Marks & Holt, of Jack- 
sonville, Fia., on the brief), for appellee. 

Before WALKER and BATTS, Circuit Judges. and EVANS, Dis- 
trict Judge. 

^^^aVot otbcr cases see satn« topic & KBY-NUUBBR lu ail Key-Numbered Dlg«8ts & Indexes 
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BATTS, Circuit Judge. The Union Terminal Company negotiated 
with the Central Trust Company of Illinois, for funds with which to 
construct warehouses and other improvements at Jacksonville, and, 
contemporaneously, with the Turner Construction Company of New 
York, to construct the buildings. The latter company knevv of the 
negotiations with the Trust Company, and had notice of the fact that 
the Trust Company was to furnish the money, or most of the money, 
required for the construction, and that the amount was to be secured 
by a lien upon the buildings, It was agreed that $205,000 of the amount 
to be furnished by the Trust Company was to be paid over to the Con- 
struction Company. As the work progressed, payments were made of 
85 per cent, of the estimâtes. The balance was put in the Barnett 
Bank, and at the time of the institution of the suit this deposit 
amounted to $20,219-98. A part of the contract price for the con- 
struction not having been paid, suit was instituted by the Turner 
Construction Company against the Union Terminal Company for the 
balance due. The Central Trust Company, having been made a party, 
set up its mortgage. The Construction Company asserted a material- 
man's lien, claiming that, by the making of the contract, the furnish- 
ing of material, and the beginning of work prior to the record of the 
mortgage of the Central Trust Company, it fixed a lien superior to 
that of the mortgage. 

The Construction Company had knowledge of the mortgage, and of 
the arrangement made by the Warehouse Company for financing the 
building, and participated in its benefits. It was to hâve received the 
sum of $205,(XX) from the fund to be provided by the Trust Company, 
and actually received $140,695.89, and is to get the benefit of $20,219.98 
deposited in the Barnett Bank, as the retained 15 per cent, on esti- 
mâtes. A judgment was given the Construction Company against 
the Union Terminal Company for $78,370.45, with interest at 8 per 
cent, per annum from August 15, 1913, and 10 per cent, attorney's 
fées. Of this amount $44,084.13, with interest and attorney's fées, 
was adjudged a first lien on the property, and $34,286.32 thereof, with 
interest and attorney's fées, a lien subject to the mortgage of the 
Central Trust Company. The $44,084.13 was the différence between 
the amount to hâve been received by the Turner Construction Com- 
pany from the Central Trust Company and the amount actually paid 
by the latter. With interest and attorney's fées the aggregate is $60,- 
7b7.lG. 

The Construction Company now contends that ail of its debt should 
hâve been given a first lien, upon the ground that its rights were fixed 
prior to the record of the mortgage of the Trust Company. It also 
insists that to the judgment should be added an amount equal to the 
deposit in the Barnett Bank. The Central Trust Company objects to 
the judgment, upon the ground that interest and attorney's fées ought 
not to hâve been included in the amount for which a preferential 
lien was given. 

[1] The contention of the Turner Construction Company, based on 
the record of the mortgage after the beginning of the work, is with- 
out mcrit. This concern knew that the Trust Company was to furnish 
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the money, and looked to it for $205,000 of the contract price. It 
must hâve known tliat the intention was to secure the advances made 
by the Trust Company to the Warehouse Company by the mortgage 
on the property of the latter company. With this notice it accepted 
more than $] 40,000 of the money furnished by the Central Trust 
Company, and jud^'ment has been given it for the différence between 
the amount paid for its benefit and the $205,000 it was to hâve re- 
ceived from the Trust Company. It has no cause to complain of 
this part of the judgment. As to the amount in the Barnett Bank, the 
Construction Com]Dany is entitlcd to its receipt, and the judgment here- 
in should be so reformed as to require its payment to the Construction 
Company. The bank is not a party to this suit, but an order may be 
issued to the Warehouse Company to join the Construction Company 
in the exécution of a joint check to cover the amount. 

The objection of the Central Trust Company to the allowance of 
interest in the préférence lien will be held without merit, inasmuch 
as the money was in possession of the bank during the period for 
which interest is charged, and it was held under conditions which 
did not preclude the Trust Company from receiving interest on it, 
and was not paid to the Construction Company when it should hâve 
been paid. 

[2] Attorney's fées were awarded upon an act of F'iorida of 1903 
(chapter 5143), entitled : 

"An act to provide liens for materialmen, iiiechanies, artisans and laborers, 
and to provide tlie manner in wliirli siicli liens shall be af<iulred and to pro- 
tide a remedy for the enforcement of siich liens." 

Section 17 of this act, constituting section 2218 of the General Stat- 
utes of Florida of 1906, is to this effect: 

"If the plflintiff sliall prevail, the court shall allow liim reasonable at- 
torney's fées, to be fixed by the court, not to exceed $10, if the amount re- 
covered do not exteed $100, and not to exceed 10 per cent, of any recovery 
greater than $100." 

The statutes of Klorida do not make like provisions for any other 
character of cases. Similar statutes with référence to attorney's fées 
in favor of materialmen and laborers hâve been passed in Montana, 
Illinois, Washington, California, Colorado, Kansas, Ohio, Alabama, 
Utah, Wyoming, Michigan, and Oklahoma, in ail of which states the 
provision, in so far as it applies to the materialmen, has been held 
in violation of the Fourteenth Amendment to the Constitution of the 
United States, l^ike statutes in Idaho, Oregon, New Mexico, Indiana, 
and Florida hâve been maintained. The question has not come di- 
rectly before the Su];reme Court of the United States, nor has it been 
passed on in any other fédéral court. In the case of C, C. & S. F. 
Ry. Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666, a 
Texas statute, providing that reasonable attorney's fées might be re- 
covered against railroad companies on claims not exceeding $50 for 
labor, etc., was held unconstitutional. The Suprême Court used this 
language in disposing of the case : 

"The act singles out a certain class of dehtors and punishes them, when for 
Uke delinqueiicies it punishes no others. Tliey are not treated as other debtors 
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or equally wlth other debtors. They cannot appeal to the courts aa other 
lltigants under like conditions and wlth Uke protection. If litigatlon termi- 
nâtes adversely to them, they are miilcted in the attoruey's fées of the suecess- 
fiil plaintiflf ; If it terminâtes in tlieir favor, they recover no attorney's fées. 
It Is no sufflcient answer to say that they are punlshed only whcn adjudged to 
be iu the wrong. They do not enter tlie courts upon equal ternis. Tliey must 
pay attorney's fées If wrong; they do not recover any if right; while their 
adversaries reco\'er if right and pny nothing if wrong. In the suits, there- 
fore, to whlch they are parties, they are discriinlnated agalnst, and are not 
treated as others. They do not stand equal before the law. They do not re- 
ceive its equal protection." 

After the décision in the Case of ElHs, the statutes of Texas were 
amended; and in the case of M., K. & T. Ry. Co. v. Cade, 233 U. 
S. 642, 34 Sup. Ct. 678, 58 L. Ed. 1135, the court held the amended 
act constitutional. The amended act had appHcation to any person or 
corporation, gave the attorney's fées only in case the fuU amount 
of the claim was estabhshed, confined its application to personal serv- 
ices rendered, for material furnished, for overcharges on freight, 
and for stock killed or injured, and hmited the amount of the recov- 
ery of attorney's fées to $20. This act was sustained as "a poHce 
régulation, designed to promote the prompt payment of small [but 
well-founded] claims, and to discourage unnecessary htigation in re- 
spect to them." 

In so far as the claim of the Construction Company for attorney's 
fées in this case is concerned, the statute of Florida would be open 
to every objection pointed out in the Ellis Case, and would hâve none 
of the merits indicated in the Cade Case. 

The statute in question requires the allowance of attorney's fées, 
though the claim asserted by the suit is an excessive one. If the 
amount of the attorney's fées required to be allowed to the plaintifif 
is more than that of the différence between what he claimed and what 
he recovers, the resuit is to give him the unconscionable advantage of 
being able to make it cheaper for the défendant to forego his rights 
than to assert them. The statute not only undertakes to give to plain- 
tiffs, in the character of suits mentioned, a right not accorded to plain- 
tifïs in other suits, but it discriminâtes between plaintiffs and défend- 
ants in the suits to which it applies, in that the former may resort to 
litigation at the latter's expense, though only a fraction of the amount 
claimed is recoverable, while the latter is subjected to the expense of 
an attorney's fee, though he is wholly or partially successful in the 
suit. The resuit of the statute passed on in the last case cited (M., 
K. & T. Ry. Co. v. Cade) is to protect a class having claims small in 
amount from losing ail or a substantial part of what is due them in 
doing what is required to get it. Those who claim more than is due 
them get no benefit from that statute. An effect of the statute now 
under considération is to make défendants in only one class of suits 
chargeable with expenses incurred by plaintiffs who sue for more 
than they are entitled to recover, with the resuit that the défendant, 
though he successfully controverts the amount of the claim made 
against him, may be required to pay more than he owes, or than the 
plaintiff claimed. 
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Under tlie weight of authority in the state courts, under tlie rea- 
soning of the Suprême Court of the United States, and because of 
the results detailed, we hold the Florida statute unconstitutional. The 
judgment of the Construction Company against the Warehouse Com- 
pany should be reduced the amount of the attomey's fées allowed, 
with corresponding réduction of the pref erential Hen. 

The judgment should be made to conform to the views herein ex- 
pressed, and it is accordingly reformed and afïirmed, with costs against 
the appellee. 



NICHOLS V. CITY OF CLBVELAND. 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1917.) 

Ko. 2933. 

1. Cot:ets <S=>.Gfi6(8) — Décisions of Sïate Court — ^Special Législation — 

Valiuity. 

Act Ohlo April 5, 1893 (90 Ohio Laws, p. 100, § 1), wliich was limited to 
cities of the second gracie of the flrst class, and to a period of seven 
years' (luratlon after its passage, after creatlng a board of park com- 
missloners, authorized the board to appropriate, enter upon, and con- 
denui for public use in the name of the city any property for enlarging 
any park owned by the city, etc. I^ter sections authorized tho board to 
borrow money and issue bonds. At that time the city of Cleveland was 
the only municipality of the .state falling within the classification "cities 
of the second grade of the flrst class." Act Ohio April 6, 1900 (94 Ohio 
Laws, p. 517), also limited to such cities, and providlng for such a board 
of park commissioners, and conferrlng on them such powers, as well as 
the similar xVct Ohio April 16, 1900 (94 Ohlo Laws, p. 670), was declared 
unconstitutional by the Ohio Suprême Court, as vlolating Const. Ohio, 
art. 2, § 26, declaring that ail laws of a gênerai nature shall hâve a 
uniform opération throughout the state, and article 13, § 1, forbiddiug 
spécial acts conferrlng corporate powers. Held, that since the act of 
April 5, 1893, and that of April 6, 1900, are practically identical, the dé- 
cision of the Ohio Suprême Court holding the later act unconstitutional 
is applical)le in testlng constitutionality of the earlier act. 

2. Courts (2:^366(11) — PuECEnENis — Fédéral Courts. 

In such case, the décision of the Ohlo Suprême Court must be accepted 
by a fédéral court as décisive of the unconstitutionality of Act April 5, 
1893, and the conséquent invalidity of a condeinnation proceeding begun 
under that act, since the décision, although rendered after the institution 
of such proceeding, was based on décisions of the saïue court rendered 
prior to tho enactment of Act April 5, 1893. 

3. Judgment iS^^seriO — Conclusive.ness — Mattebs Decided. 

After reversai and remand of its judgment in condemnatlon proceedings 
brought under Act Ohio, April 5, 1893, the probate court sustained a 
démarrer to the clty's application for condemnatlon and dlsmissed the 
proceeding. The court of common pleas reversed the judgment and 
remaiided the proceeding, and its action was sustained by the Suprême 
Court several years after that tribimal had declared unconstitutional 
almost identical législation. Held, that the judgment of the common pleas 
was not a final judgment to which error would lie, and hence, in the ab- 
sence alike of any necessity for the Ohio Suprême Court to pass upon the 
validity of Act April 5, 1893, and of any showing that it intended to dé- 
termine such a question, the judgment of the Ohio Suprême Court can- 
not be regarded as declaring the validity of Act April 5, 1893. 

©=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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4. Eminent Domain <S=3242 — Autiiobity — Condemnatioît. 

Condemnation by a boaid of municipal park commissioners created 
under au unconstitutional statute cannot, when questioned in ejectment, 
be upheld on tlie ground that tliey were de facto oflicers, wliose acts were 
not subject to collatéral attack. 

5. Eminent Domain iS='2C8 — Condemnation — Right to Possession. 

Under Gen. Code Oliio, §§ 30Sfi, 3695, aiithorizlng municipal corpora- 
tions to hâve assessed the value of property sought to be eondemned, and, 
on i)aying the amount into court and glvlng bond, to take permanent pos- 
session, thus conipelling the owner to look only to reeovery of compensa- 
tion, a City, whicb took possession of laiid, cannot, though It pald into 
court the amount awarded upon the condemnation of land, defeat an ac- 
tion by the owner to recover possession ; the statute under whicb the 
condemnation procoedings were had beiug unconstitutional, and the 
jadgment in condemnation having been reversed. 

6. JrDGMENT <S==>562 — CONCLUSIVEKESS — MaTTEHS OoNCLUDED. 

An Ohio city, by its board of park commissioners, applied under an un- 
constitutional law to condemn land, a judgment of the probate court assess- 
ing compensation was reversed by the court of common pleas, and there- 
after a judgment of the probate court, sustaining a demurrer to the ap- 
plication and dismissing the application, was reversed by the court of 
conmion pleas, and the proceedlng remanded. That tribunal's action was 
in turn sustained by the circuit court and the Suprême Court. Tbere- 
upon the then owner comraenced in the court of common pleas a suit to 
enjoin the city from further proceedings in the probate court, or inter- 
fering with her possession on the ground of the invalldity of the statute. 
Judgment was rendered in the common pleas for the city, and an ap- 
peal to the circuit court was dlsmissed, on the ground the suit was one 
in ejectment, and that it could be reviewed on error only, Held that, in 
View of its two previous judgnients remanding the cause for further pro- 
ceedings, the common pleas court must hâve regarded the case as pending 
in the probate court, and plaintifC as having an adéquate remedy at law in 
the probate court proceedlng ; and slnce in thèse cireumstances it was not 
open to the common pleas to issue the injunction asked, the judgment of 
that court was not, under the rule that a deci'ee does not bar a second 
suit between the parties, unless the controversy was decided on its 
merits, a bar to a subséquent action in a fédéral court by the owner to 
recover possession by reason of invalldity of Act April 5, 1893. 

7. EsTOPPEL <S=93(1) — Equitabue Estoppel. 

In such case, where the validity of the statute depended on the classi- 
fication, burdened as it was with the limitations placwl thereon by thls 
statute, the city could not base an estoppel on possession secured or ex- 
pendltures made on the falth of any settled rule as to municipal classifi- 
cation, subsequently changea ; for, althougli the rule was changed, even 
the former rule eondemned such limitations upon classification as were 
contained in the act under which the condemnation proceedlng was begun. 

8. Estoppel <S=393(1) — Equitable Estoppel. 

In such case, as the condemnation would be a taking without due pro- 
cess of law, and the condemnation was aetively resisted by the owner or 
her predecessor, save during a perlod of inactivlty for which the city was 
equally responsible, no estoppel can be based on the city's expenditures, 
etc. 

9. Eminent Domain <®=52GS — Eecoveby oe Possession — Conditions. 

In such case, as the city might, under Gen. Code Ohio, §§ 3677, 40ô3, 
4054, 4060, acqulre the property by condemnation, judgment for reeovery 
of possession should not he carried into exécution, unless the city .sbould 
fail within a reasonable time to institute proceedings, luider isresenîly 
exlstlng statutes, to condemn the property ; jurisdiction belng retaiued to 
compel pi-ouipt, ijaymeut of compensation. 

^=For other cases see same topio & KEY-NUMBER in ail Key-Nunibaied Uiaesls é. Indexes 
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In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; John M. Kilhts, Judge. 

Action by Viola M. Nichols against the City of Cleveland. There 
was a judgment of dismissal, and plaintifï brings error. Reversed and 
remanded, with directions. 

Viola M. NielioliS brousht suit Sopteinlier 19, 1912, for recovery of spécifie 
real property, alleginK tliat pver sincc Mardi 6, 1895, tlie clty of Cleveland 
Iiad kept lier eut of tlie possession, and also excluded lier froni the rents, is- 
sues, and profits, and refiised to aecount for or pay any part of them ; that 
the rents, issues, and ])rofits and the damaî;('s for witlilioldins the property 
amount to !i;2.5.!M)0 ; and prayinf; ,jiidj;ment for this sum and for delivery of 
possession.! Tlie first défense the city relies on in its answer comprises the 
following undispnted facts: 

(1) Under a statute of Ohio enaoted April 5, 1893, a eondemnation pro^ 
ceeding was besun in the name of the city against .Tesse Nlehols (predecessor 
in title of plaintilT) in the Ouyahosa oounty probate court, August 17, 1894. 
to assess compensation for the land in question. This was in pursuance of 
a resolution passed on the lOth of that montli by the city's board of iiarfc 
commissioners appropriating the Innd, 4.658 acres, for public park pnrposes. 
The proeeeding reisulted in a verdict in favor of the owner for ?4,S50, and 
judgment overruling motion for new trial was entored on the verdict, De- 
cember 8, 1894. The city paid this amount into court, gave In addition an 
approved bond in the sum of 14,000, and took possession of the land, Mardi 
6, 189.5. This judgment was reversed hy the Ouyahoga court of common pleas. 
November 20, 1896. and the cause was remanded to the probate court for 
another trial. Nothing further was done in the cause until Oetober, 1903, 
when the probate court of its own motion ordered the case to be set down for 
hearing. Nichols thereupon withdrew liis answer and filed a deimirrer to 
the city's application, upon the grounds among others (a) that the statute 
iinder whicli the eondemnation proeeeding was brouglit expired by its own 
limitation in the j'ear 1900, and (b) that this statute was unconstitutional 
and vold. The demurrer was sustained and the application dismissed. Upon 
the city's pétition in error the common pleas court reversed this action of the 
probate court, February 21, 1905, and remanded the cause for further pro- 
ceedings. The common pleas judgment was affirmed by the circuit court ot 
Cuyahoga county, without report, January 29, 190C, and this judgment was 
affirmed by the Suprême Court of Ohio without report, February 18, 1908 (77 
Ohio St. 641, 84 N. E. 11.30) ; and upon error to the Ohio Suprême Court the 
case was dismissed by the Suprême Court of the United States for want of 
jurisdiction, March 13, 1911 (220 U. S. 602, SI Sup. Ct. 716, 55 L. Ed. 6041. 
Meanwhile, after paying the amount of the original judgment into court and 
taking possession of the property (March 6, 1895). and before sueh dismissal 
by the Suprême Court, the board incorporated the property into its park 
System and made large expenditures in improving it for park purposes. It 
should be added that tlie answer in terms présents an issue to tlie effect 
that plaintifC and her predecessor in title failed to protest against such a«ts 
of the clty or to question them "in any compétent tribunal" prior to March 
22, 1911, and allèges that plaintiff is in conséquence estopi)ed to inaintani 
the présent action. 



1 It should be stated that the pétition contains appropriate allégations of 
diversity of eitizenship. but thèse allégations are denied by the answer. 
Plaintiff testified tlmt she was "a citiicen of tlie state of Xew 'York," and no 
testiiiiony api)ears to the coiitniry. \Ve do not tlihik jui-isdietion can right- 
fuUy be denied on this state of the rccoi'd. Oetroit M. & T S L Ry Co v 
Kimball, 211 Fed. 633, C'.ô, 128 C. C. A. 5(!5 fC. C. A. 6) ; Hill v. Wallier, 167 
Fed. 241, 245. 92 0. C. A. (;33 (C. C. A. S) : and see Chase v. Wetzlar, 225 U. S. 
79, S5, 32 Su],. Ct. (iû9, 5(i L. Kd. 990. The fact niay be added, tliough it is 
not controlling, that counsel for the city make no contention against jurls- 
di<:tiou. 
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(2) The second défense relied on by the clty in substance Is: Plalntiff com- 
menced an action agalnst tlie city of Oleveland in the Cuyahoga common pleas, 
March 22, 1911, alleging her ownership of the property in question, the en- 
actinent of tlie statute, and passage by the park board of tlie resolution imder 
which the appropriation proceeding mentioned in the flrst défense was 
brought ; also the commencement of the proeeedlug and its progress down 
to and including the action of the Cuyahoga common pleas court in re- 
verslng the judgment entered in the probate court for $4,850 and remanding 
the cause to that court for another trial, and the fact that the board had 
taken possession of the property ; alleging further that the property was on 
the tax duplicate at a valuation of more than $5S,00O, that It was worth more 
thah $60,000, that plalntiff and her predecessor in tltle had "for a long time" 
paid the taxes thereon, and that no compensation had been paid to the plain- 
tiiï for the premises ; thereupon enumerating the later proceedings taken upon 
the demurrer to the city's application in the probate court, the reversai thereof 
in the common pleas, the atflrmance of sueh judgm,ent of reversai in the 
circuit court, and the afflrmance of the action of that court In the Suprême 
Court of Ohio; also alleging that the clty was about to apply to the probate 
court to call a Jury to assess compensation for appropriation of the land, and 
that it would do so unless restralned by order of court ; that the statute tin- 
der which the proceeding was commenced was invalid and vold under speci- 
fled provisions of the Constitution of Ohio ; that the statute had expired by 
limitation in the year 1900, and that the city had no authorlty to carry on 
such appropriation ; that the action of the board of park commissioners was 
void lîecause of the uneonstitutionallty of the statute creating the board ; 
that the action of the city in taking plaintifE's property was without due pra- 
cess of law and contrary to section 1 of the Fourteenth Amendment ; that if 
the appropriation proceeding were contiuued it would cause plalntiff irrép- 
arable injury. The prayer was for a temporary injunctlon, and upon final 
hearing for a permanent injunctlon, to prevent the city ,from taking further 
proceedings in the action to approprlate the land, trom interfering with 
plaintifE's possession of the property, and for gênerai relief. 

It is further alleged in thls défense that the clty filed answer Joinlng issue ; 
that the cause was heard and flnally determined by the common pleas couft, 
June 20, 1911, in f avor of the city of Oleveland ; that judgment was entered, 
accordingly ; and that it has ever slnce been and now is wholly unreversed, 
and in full force and effect. 

The only matter that need be notlced In the reply is that plalntiff admits 
flling "a certain pétition" in the common pleas, but dénies that "the copy set 
forth in said answer is a true, full, and correct copy of the same," though ft 
is to be noted that the answer purports to set out only the substance of plain- 
tiff's pétition and that no copy of it appears in tlie record. 

It is stipulated that Jesse Nlchols conveyed the property to plalntiff by qult- 
claim deed of October 31, 1904, reeorded August 16, 1905, by a gênerai warranty 
deed of July 19, 1907, reeorded .luly 20, and by a corrected deed of March 21, 
1911, i-ecorded March 22d. and that by an instrument of asslgnment dated 
January 22, 1909, he sold and transferred to Gordon C. Nlchols, Jesse Nlchols, 
Jr., and Viola M. Nlchols nll hls right, tltle, and interest to the judgment and 
the money due thereon in the case of the clty agalnst him In the Cuyahoga 
probate court, which assignmeut was on the next day filed among the papers 
of the case ; still it is not elaimed that any of the assignées mentioned in thls 
instrument ever received any of the money. It Is further stipulated that the 
original appropriation proceeding is "still pendlng" in the Cuyahoga probate 
court, and that "no new award of compensation has been made thereln." 

In disposing of the case below the trial Judge made several findings, and 
among them that the premises contlnued upon the tax duplicate of Cuyahoga 
county, and that plalntiff and her predecessor in tltle had paid taxes thereon 
until that time, and, belleving that plalntiff still had the right to pursue in 
the proceedings pendlng in the probate court "any remedy or remédies" she 
mlght hâve, dismlssed the pétition, without passing upon any of the other dé- 
fenses of the clty. The plalntiff prosecutes error. 
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Guthery & Guthery, of Cleveland, Ohio, for plaintiff in error. 
Ben B. Wickham and W. S. Fitzgerald, both of Cleveland, Ohio, for 
défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Tudges, and SA- 
TER, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The facts set out in the statement give rise to several difficult ques- 
tions. In the first place, the proceeding begun in the Cuyahoga pro- 
bate court to assess compensation for the property condemned was 
founded upon an Ohio statute enacted April 5, 1893, which in terms 
was limited (a) to "cities of the second grade of the first class," and 
(b) to "a period of seven years" duration from and after its passage 
(90 Ohio Local Laws, § 1, p. 100, and section 21, p. 106). Under the 
statutory classification then prevailing the city of Cleveland was the 
only municipality of the state to which the act was applicable, since 
that city, as was generally known, was the only one with the requisite 
population which had taken the necessary statutory proceedings to be 
advanced to the "second grade of the first class." 1 Bâtes' Ann. Stat. 
(2d Ed.) §§ 1547, 1549, 1619; and see State ex rel. Sheets v. Cowles, 
64 Ohio St. at 178, 180, 59 N. E. 895. The statute in terms provided 
that in cities of this grade and class — or, practically interpreted, in the 
city of Cleveland — there should be a board of park commissioners, 
composed of two existing city officiais and of three city electors, to be 
appointed by the sinking fund trustées, or, if no such body, by the 
cominon pleas court of the county in which the city is situated. The 
statute plainly conferred corporate power; the varied phases of such 
power need not be enumerated hère. Section 7 empowered the board 
of park commissioners to — 

"appropriate, enter upon and eondemn for public use, and hold and possess 
on behalf of and in the nanie of such city any property for enlarglng any 
park or parks novv owned by such city, and for establisliing such public park 
or parks, i)ark entrances and park driveways, as in the opinion of such board 
of park commissioners it may be necessary froni time to time to establish, 
either withln or without the limits of such city." 

The power so bestowed was to be exercised by resolution of the 
board declaring its intention and the necessity to appropriate the prop- 
erty. It was made the duty of the corporation counsel, upon receiv- 
ing a certified copy of the resolution, to apply in the name of the 
city either to the court of common pleas or the probate court of the 
county to impanel a jury to assess compensation in the statutory mode 
for appropriating private property by municipal corporations. The 
compensation adjudged to any owner and the costs and expenses of the 
proceeding were to be paid out of park funds, for which spécial pro- 
vision was made. Sections 10 and 11 empowered the board to borrow 
$1,000,000 and to issue therefor and sell interest-bearing bonds in the 
name and upon the crédit of the city, and also annually to levy taxes 
upon the real and personal property returned on the grand duplicate to 
pay the interest on the bonds, and to certify the levies to the county 
auditor. 
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The board of park commissioners was appointed, and it thereupon 
adopted the resolution under which the appropriation proceeding was 
begun and heard in the Cuyahoga probate court. L,ater the board was 
empowered to secure further fvmds to develop the park System so au- 
thorized. A statute was passed April 27, 1896 (92 O. L. p. 639) and 
another on April 26, 1898 (93 O. L. p. 695), each vesting power in the 
board to borrow $1,000,000 for park purposes, and to issue and sell in- 
terest-bearing bonds, and to levy taxes in a manner similar to that pre- 
scribed in the first statute. 

It will be recalled that the power of eminent domain vested in the 
board in terms extended to property "either within or without the lim- 
its" of the city. It is to be observed, also, that section 8 authorized 
the board — 

"to take charge of, control and improve any public road, street, alleyway or 
grounds of any kind, * * « for the purpose of a park entrance or park 
drlveway, with the consent of the proper municipal aiithoritie.s or of the other 
(•orporation, or public ofticers or authorities owning or having charge there- 

Qf^ * * * » 

Section 9 gave the board power — 

"to vacate or close up within the limits of any park or parks, any and ail 
public roads and highways * * * whlch uiny i)ass through, divide or 
separate any lands selected or appropriated by it for parks. * * *" 

Section 4 vested povi'er in the board — 

"to make arrests for misdemeanor.s couimitted within the precinets of any 
park, park entrance or park driveway under tlieir management and control, 
whether within or without the limits of the city, or for the violation of any 
rules, régulations or ordinances established by sald board or city council for 
the government of said parks." 

Section 6 empowered the board to establish and uniform a park 
police force and to invest the force with power— 

"to preiserve the peaoe, and enforee such rules and régulations and ordinances 
as the board or city council may enact and it is hereby authorized to adopt 
for the government of sald parks." 

It is particularly to be noticed that the législation for this park enter- 
prise was not completed by the enactments before pointed out. At the 
expiration of the seven years' period for which the first statute men- 
tioned (Act April 5, 1893) was enacted, another statute on the same 
subject was passed (April 6, 1900). That statute was also limited to 
"cities of the second grade of the first class," though not in point of 
duration, and it provided for a board of park commissioners composed 
of five electors of the count\^ The commissioners were in the first in- 
stance to be appointed by the judges of the circuit court and the pro- 
bate judge of the county, for terms of one, two, three, four, and fîve 
years respectively ; at the expiration of their several terms the com- 
missioners were to be chosen by the electors, and the statute (section 
1) accordingly provided that the first élection should take place on 
the first Monday of April, 1901. The new board, like the old one, was 
in terms clothed with the power of eminent domain ; in short, the tvi'O 
statutes were in ail respects material hère substantially alike (94 O. 
I.. p. 517). 
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[1] It is urged that the first statute, the one of April 5, 1893, was 
violative of two distinct provisions of the Constitution of Ohio, name- 
ly, section 1, art. 13, forbidding the General Assembly to pass any 
"spécial act conferring corporate powers," and section 26, art. 2, pro- 
viding that "ail laws, of a gênerai nature, shall hâve a uniform opér- 
ation throughout the state." It v/as distinctly held that thèse provi- 
sions were violated by the other act mentioned, the one of April 6, 
1900, as also by another of the same gênerai character passed April 
16, 1900 (94 O. L,. p. 670), in State ex rel. Sheets v. Cowles, 64 Ohio 
St. 162, 59 N. E. 895) before cited ; the syllabus of the décision read- 
ing: 

''The act of April 6, 1900, entltled 'An act to provide a board of parle com- 
missioners and to provide for (lie acquisition of f,'rounds for parks, etc., lu 
<-ities of tlio second grade of the flrst class' (94 O. L. 517), and the act of 
April le, 1900, supplemeutary thereto (94 O. L. 670), are void because répug- 
nant to section 1 of article 13 of the Constitution and to section 26 of ai'ticle 
2 of the Constitution." 

The suit was in quo warrante. The material parts of the act of 
April 6, 1900, and the substance of the supplementary act, are set out 
in the report. In view of the similarity of the two acts of présent con- 
cern, the one of April 5, 1893, and the other of April 6, 1900, we do 
not see why the décision is not equally applicable to both. There can 
be no diiïerence in principle between the limitation to seven years in 
duration of the first act, and the limitation requiring the plan of 
electing members to the parit board under the second act to commence 
on the tirst Monday of April (1901) next succeeding the passage of the 
act (Cowles Case, 64 Ohio St. 180, 59 N. E. 895) ; and the other fea- 
tures of the two acts — as, for example, the provisions making them 
operative in Cuyahoga county, both within and without the city of 
Cleveland, giving to ihe board authority to control, improve, and va- 
cate roads, and conferring upon the board distinct police powers and 
control — are to ail intents and purposes identical. The Cowles déci- 
sion shows plainly enough that it was the uniting of thèse features 
with the restriction of the act of April 6, 1900, to "cities of the sec- 
ond grade of the first class," rather than the latter provision alone, 
which rendered the act obnoxious to the Ohio Constitution; indeed 
it was said in allusion to the old doctrine of classification: "The prés- 
ent case is to be decided in déférence to that doctrine and to the dé- 
cisions upon which it rests." 64 Ohio St. 179-180, 59 N. E. 897, 898." 
The combined efifect of associating the other features mentioned with 
the old classifying words appears to hâve been the vice of the act of 
April 6, 1900, and this would seem to hâve been true also of the act of 
April 5, 1893 ; in a word, the Cowles décision alone justifies the conclu- 

2 The court did not flnd it necessary to détermine in that case how it re- 
garded the use of the old classifying words alone. This was done later and 
with référence to other and différent statutes. State ex rel. Knisely v. Jones, 
66 Ohio St. 4.53, 64 N. E. 424, 90 Am. St. Kep. 592 ; State ex rel. Atty. Gen. v. 
Beacom, 66 Ohio St. 491, 64 N. E. 427, 90 A,m. St. Rep. 599. As a resuit of 
thèse latter décisions a new System of municipal classification was euacted 
October 22, 1902 (96 O. L. pp. 20, 106), and this System is still maintained (2 
Ann. Ohio Gen. Code, § 3497 et seq.). 

247 F.— 47 
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sion that such an association of limitations was opposée! to any Judicial- 
ly recognized scheme of municipal classification. Further, the statutes 
so affecting Cleveland were apparently essential parts of a unitary 
park System; and it hardly is conceivable that the one of April 5, 
1893, was valid, and that of April 6, 1900, invalid, under the same Con- 
stitution. 

[2] We are therefore convinced that the Cowles décision must be 
accepted as décisive of the unconstitutionality of the act of April 5, 
1893. If it be said that the case is not controlling hère, since it was 
decided after the appropriation proceeding was begun, the answer is 
that the décision was rested on the rule of cases decided prior even to 
the enactment of the law on which the proceeding was based. This 
fact renders the Cowles décision binding upon this court. Peters v. 
Broward, 222 U. S. 483, 492, 493, 32 Sup. Ct. 122, 56 Iv. Ed. 278. 

[3] In reaching this conclusion we bear in mind the contention of 
counsel for the city that the Suprême Court of Ohio subsequently de- 
clared the validity of the act of April 5, 1893. The basis of this is 
the reversai by the common pleas of the judgment rendered in the pro- 
bate court in 1903 sustaining Jesse Nichols' demurrer to the city's 
application. It will be borne in mind that the common pleas judgment 
was affirmed by the circuit court, and the circuit court judgment by the 
state Suprême Court. There are several reasons why we cannot think 
the Ohio Suprême Court intended in that proceeding to pass on the 
validity of this statute. Its affirmance of the circuit court occurred 
seven years after the décision in the Cowles Case ; and counsel's con- 
tention ignores the identity of the two statutes and the improbability 
that opposed décisions would hâve been rendered in respect of them. 
Moreover, the contention overlooks the nature of the common pleas 
judgment and the apparent effect of its affirmance. The common pleas 
reversai was not a final judgment to which error would lie. The effect 
of the judgment was to overrule the demurrer sustained by the pro- 
bate court. This did not exhaust the remedy of either party below; 
it did not prevent a judgment in the probate court; and such a judg- 
ment might hâve been satisfactory to both parties. It is of course to 
be remembered both that the judgment of the common pleas was 
simply to remand the cause for further proceedings, and that the final 
judgment of the probate court upon the verdict fixing compensation 
for the land had been reversed long before and the case remanded 
for another trial. It follows that the common pleas judgment in effect 
overruling the demurrer might hâve been affirmed by the circuit court, 
and the action of that court affirmed by the Suprême Court, without 
considering, much less determining, the constitutional validity of the 
statute or otherwise disposing of the case finally. Thèse views are 
through analogy strengthened by rulings of the Ohio Suprême Court 
in respect of appropriation proceedings instituted by private, as dis- 
tinguished from municipal, corporations. State v. Judges, 69 Ohio 
St. 372, 377, 378, 69 N. E. 659; S. & I. R. R. Co. v. Patrick, 7 Ohio 
St. 170, 172; and see Toi. Ann Arbor & N. Miçh. Ry. Co. v. Toi. & 
Mich. Belt Ry. Co., 6 Ohio Cir. Ct. 521. It is true that the statute 
involved in those cases required the common pleas, upon reversai of 
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the probate court, to retain the cause for trial and final judgment (Ohio 
Rev. St. § 6438, now section 11066, Ohio Gen. Code); but as regards 
the question of finality of a judgment of the common pleas, like the 
one involved in the instant case, we see no différence in principle be- 
tween such a provision to retain the cause and a requirement to remand 
it to the probate court. This is fairly deducible from Bridge Co. v. 
Magruder, 63 Ohio St. 455, 473, 474, 59 N. E. 216, which was under 
considération in State v. Judges, supra, and in which the common 
pleas, having entered an interlocutory judgment reversing a judgment 
of the probate court, was reversed for rendering a final judgment dis- 
missing the supplemental and amended pétition. The interlocutory 
character of the common pleas judgment now in issue is further shown 
by the statutory provisions then in force. They entitled either the 
municipality or the owner of the property to prosecute error to appro- 
priation proceedings as in other civil actions, or likewise to appeal, 
after the value of the property had been assessed. 1 Bâtes' Stat. (6th 
Ed.) § 1536—114, now sections 3695, 3696, Ohio Gen. Code. It would 
therefore seem that, in the absence of a subsisting assessment of com- 
pensation, the common pleas could net in a municipal appropriation 
proceeding, any more tlian in one instituted by a private corporation, 
render a judgment, which was consistent with completing the appropri- 
ation, to which error would lie ; in other words, such a judgment was to 
be "construed as being subject to a condition that the proper compen- 
sation be first ascertained and paid." Grays Harbor v. Coats-Eordney 
Co., 243 U. S. 251, 255, 256, 37 Sup. Ct. 295, 61 L. Ed. 702; Southern 
Ry. Co. V. Postal Telegraph Co., 179 U. S. 641, 642, 643, 21 Sup. Ct. 
249, 45 L. Ed. 355. Hence in the absence alike of any necessity to 
pass upon the validity of the statute (of April 5, 1893), and of any 
showing that either the Suprême Court or the circuit court intended to 
détermine that question, we cannot assent to counsel's contention. 

[4] However, it is in effect urged for the city that plaintifï cannot 
be heard to question the constitutional validity of the act. The theory 
is that the park commissioners were de facto officers, and that their 
acts as a board in condemning the property are not open to collatéral 
attack. This is to assert that the owner of private property may not 
dispute the claimed right of a municipal board to exercise the power 
of eminent domain. It needs no citation of authority to show that the 
rightful investment of such power is essential to the taking of private 
property in invitum. It would be a strange, and certainly an arbi- 
trary, rule that would forbid an owner to protect his property rights 
through challenge of the constitutional validity of the only statute re- 
lied on to justify the exercise of .such a power as that of eminent 
domain. In Zanesville v. Gaslight Ce, 47 Ohio St. 1, 29, 23 N. E. 
55, it was held in favor of the city that : 

"Whenever an Incorporated company, in any action, asserts a right agalnst 
another person based upon an assumed franchise or power, the person 
agalnst whom the right is so asserted may, as a défense, deny the existence 
of such franchise or power." 

Surely a municipality may not be accorded, and an individual re- 
fusée, the right to deny the existence of the asserted power; and. 
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despite the daim of counsel to the contrary, the rule so laid down 
makes no such distinction. Nor is there any rational or valid distinc- 
tion between the right to deny the existence of such a power in a; 
private corporation and the right to deny it in a municipal corporation , 
for as respects either class of corporations it is but a delegated power, 
and any asserted grant of the power must be strictly construed regard- 
less of the corporate agency seeking to exercise it (Railway Co. v. 
South, 78 Ohio vSt. 10, 12, 13, 84 N. E. 418 ; Society Perun v. Cleve- 
land, 43 Ohio St. 481, 498, 3 N. E. 357 ; Atkinson v. M. & C. R. R. 
Co., 15 Ohio St. 21, 33; Currier v. Marietta & Cincinnati R. R. Co., 
11 Ohio St. 228, 231) ; and, moreover, any rule that, in the absence of 
estoppel, would prevent an owner from setting up the défense of un- 
constitutionality of the law upon which the appropriation is based 
would be to deprive him of his property without due process of law 
(Portland Ry. Ught & Power Co. v. City of Portland [C. C] 181 Fed. 
632, 633). It may be added that the only case relied on by the city in 
this behalf (State v. Gardner, 54 Ohio St. 24, 42 N. E. 999, 31 ly. R. 
A. 660) is clearly inapplicable. 

[5] What is just shown furnishes an answer to another claim made 
in behalf of the city. It is in effect insisted that, in spite of the un- 
constitutionality of the statute on which alone the proceeding is rested, 
a municipality, unlike a private corporation, is entitled to hâve the 
value of the property assessed, pay the amount into court and, giving 
such additional bond as the court may require, take permanent posses- 
sion and control of the property, and thus compel the owner to look 
only to recovery of compensation, Reliance for this contention is 
placed on sections 2250 and 2253, Smith & B. Rev. Stat. (now sections 
3686 and 3695, Ohio Gen. Code) ; but it is too plain for argument 
that the statutory proceedings so authorized were provided in con- 
templation of a constitutionally valid, not invalid, statute vesting in 
the condemning body the power of eminent domain. 

[6] In the next place the city, under the second défense of the an- 
swer, maintains that the présent suit is barred by the judgment of 
the Cuyahoga common pleas entered in the suit commenced by plain- 
tiff against the city, March 22, 1911. We may refer to the statement 
above for the facts and issues presented in that suit and the relief 
therein sought. The judgment recites that the cause was heard on 
the pleadings and évidence, finds "on the issues generally, in favor of 
défendant," dénies the relief sought, and dismisses the pétition. No 
report of an opinion of the common pleas is shown. The case was 
appealed to the circuit court, and the opinion of that court is reported 
in 17 Ohio Cir. Ct. (N. S.) 503. The spécifie relief asked in the péti- 
tion was to enjoin the city from "proceeding with the application to 
assess compensation, and from interfering with plaintiff's peaceful 
possession" of the property. The circuit court held that the suit was 
one in ejectment and should hâve been brought up on proceedings in 
error and not on appeal; on its own motion the court dismissed the 
appeal for want of jurisdiction. It is not claimed that the action of 
the circuit court opérâtes as a bar to the instant suit. What, then, is 
the true etïect of the common pleas decree? It would seem that the 
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common pleas treated the case as an injunction suit; it dismissed the 
pétition ; and f rom the contentions made hère it is to be inferred that 
counsel themselves regarded the suit as one of an équitable character. 
But, whether the suit be treated as one in injunction or in ejectment, 
it cannot on the présent record be presumed that the common pleas 
disposed of the case on its merits. That court had prior to that time 
twice reversed the probate court upon its rulings in the appropriation 
proceeding; the first being the reversai of the judgment of the pro- 
bate court upon the verdict assessing compensation for the property, 
when the cause was remanded for another trial, and the second vvhen 
the common pleas in effect overruled the demurrer which the pro- 
bate court had sustained to the city's application and remanded the 
case for further proceedings. While neither of thèse reversais amount- 
ed to a final judgment, as we bave pointed out, the effect of each, at 
least in theory, was to leave the case pending in the probate court ; 
and it may fairly be assumed that the common pleas court so regarded 
the appropriation proceeding v^'hen it rendered the decree of 1911 which 
is hère pleaded in bar of the présent suit. Upon this hypothesis it was 
not open to the common pleas to issue the injunction asked, for the 
reason that plaintiff had an adéquate remedy at law in the probate 
court proceeding (Railroad v. Railroad, 72 Ohio St. 568, Syl. 1 ; C. T. 
& V. R. R. Co. V. City of Akron, 1 Ohio Cir. Ct. [N. S.] 174, 176; 
Union Ry. Co. v. Illinois Cent. Ry. Co., 207 Fed. 745, 749, 751, 125 C. 
C. A. 283 [C. C. A. 6j); and the same hypothesis would naturally 
hâve led the common pleas (without passing upon the constitutional 
validity of the statute of April 5, 1893, or the effect of its expiration 
according to its own terms) to deny relief which, if granted, would 
in practical resuit bave allowed recovery of possession of the property. 
This feature of the case must therefore fall within the rule that a sub- 
sisting decree rendered in a suit between given parties will not operate 
to bar a second suit between them, unless the matter in controversy 
in the latter suit was determined on its merits in the first suit. Brown 
V. Fletcher, 182 Fed. 963, 966, 981, 105 C. C. A. 425, and citations (C. 
C. A. 6); Rempe & Son v. Ravens, 68 Ohio St. 113, 125, 67 N. E. 
282; Swift v. McPherson, 232 U. S. 51, 55, 34 Sup. Ct. 239, 58 I.. 
Ed. 499. 

[7, 8] Another défense of the city is that plaintiff is estopped from 
asserting any claim to its "damage and détriment." The answer to 
this is twofold : (a) Défendant is in no position to claim the benefit 
of estoppel through action taken or expenditures made on the faith of 
any settled rule of décision as to municipal classification which was 
subsequentlv changed to its détriment. Siioemaker v. City of Cincin- 
nati, 68 Ohio St. 603, 611, 613, 68 N. E. 1 ; Lewis, Auditor, v. Symmes, 
61 Ohio St. 471, 487, 56 N. E. 194, 76 Am. St. Rep. 428. True, as 
we bave seen, a change in the rule concerning such classification was 
made in 1902 (State ex rel. Knisely v. Jones ; State ex rel. Atty. Gen. 
V. Beacom), but the former rule, as we hâve also seen, condemned such 
limitations upon classification as were embodied in the act of April 5, 
1893 (State ex rel. v. Cowles). And (b) the plaintiff and her predeces- 
sor in title actively contested the appropriation in one court or an- 
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other f rom the beginning of the proceedings in the probate court until 
the commencement of the instant case, except between 1896 and 1903, 
and for this intermission in active contest both the défendant and the 
property owner were apparently equally responsible; but the défend- 
ant pursued its course in spite of the continued pendency of the Hti- 
gation, and so was legally chargeable with the péril of having its pro- 
ceedings defeated because of the constitutional infirmity of the statute. 

Thus, if we hâve rightly interpreted the complications disclosed by 
the record, we reach the simple question the statement of which fur- 
nishes its own answer: Can a municipal corporation, through any of 
its agencies and against persistent opposition of tlie owner, take and 
hold private property under an unconstitutional law ? The title to the 
property remains in the owner though possession is in the city ; the 
Owner has received no compensation, and the only means offered in 
that behalf is through the old appropriation proceedings which are 
based solely on the unconstitutional law. Those proceedings are in 
eiïect but an effort to deprive a person of property without due pro- 
cess of law (Iron Mountain R. Co. v. City of Memphis, 96 Fed. 113, 
121, 37 C. C. A. 410 [C. C. A. 6]) ; and it is needless to add that such 
proceedings are unavaihng either to secure title to the property or en- 
force payment of compensation. It resuUs, in view of the absence of 
facts amounting to estoppel, that plaintifif is entitled to recover pos- 
session of the property and judgment for reasonable rents, issues and 
profits. 

[9] There is one qualifying considération, however, which cannot 
be ignored. AU municipal corporations are invested with "spécial 
power to appropriate, enter upon, and hold real estate within their cor- 
porate limits" "for parks, park entrances, boulevards" (2 Ann. Ohio 
Gen. Code, § 3677), and, since renditicn of the judgments in the Jones 
and Beacom Cases, every "city" (according as municipalities bave since 
beenclassified) has been empowered upon specified conditions to cre- 
ate a board of park commissioners (Id. §§ 4053, 4054), which in turn 
has likewise been invested with power to appropriate property for sim- 
ilar purposes (Id. § 4060) ; and although défendant has taken no step 
to reappropriate the property in question, the fact remains that if 
plaintiff were restored to possession of the property she might (and if 
its appropriation is still desired and necessary she would) hâve it 
taken away from her subsequently through vahd appropriation pro- 
ceedings. The litigation concerning the property has extended over 
so many years as to justify modification of the reHef presently al- 
lowable in order to avoid the possibly vain resuit mentioned, as well 
as to terminate the litigation at tlie earliest time practicable. 

In tliese circumstances we are disposed to direct the entry of a con- 
ditional judgment for recovery of possession of the property and of 
rents, issues, and profits ; the condition being that unless défendant 
shall within a suitable time, to be fixed by the court below, adopt the 
necessary measures to authorize and in fact institute proper proceed- 
ings to appropriate the property, and also cause to be entered in the 
instant case a certificate of such action and of a declared purpose to 
prosecute the proceedings to judgment with ail reasonable dispatch, the 
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judgment for possession and for rents, issues, and profits shall be car- 
ried into exécution. And since municipalities are entitled to décline 
to take property after compensation has been assessed (O. G. C. § 3697, 
and see section 11091), provision will be made to retain jurisdiction of 
the présent case for the purpose of carrying the judgment of the court 
below into exécution in the event that such appropriation proceedings 
shall be had and no compensation paid. 

An order will therefore be entered reversing the judgment below 
and remanding the cause, with direction to enter judgment in accord- 
ance with this opinion. 



THE SAGAMORE. 

(Circuit Court of Appeals, First Clrcvilt. November 15, 1917.) 

Nos. 1157-1159. 

1. Admiralty "®=375 — Evidence — Admissions in Answebs to Inxebroga- 

TORIES. 

An admission as to tlie speed of a steamer libeled, contalned in the 
answer to lil)elant's interrogatories, wliicti answer was verifled by tlie 
master ot the steamer, tlie cialmant, inust be given weight. 

2. Collision <S=5S2(2)—Fog— Speed. 

TJiider International Kules Act Auiï. 10, 1890, c. 802, art. 16, 26 Stat. 326 
(Comp. St. 1916, § 7S54), declarlng thnt every vessel shall, in a fog, mlst, 
falling snow, or lieavy raiustorms, go at a moderate speed, having careful 
regard to the exlsting circuinstances and conditions, a steamer, proceed- 
ing through a fog, sliould reduce its speed to such a rate as would enable 
it to stop in tlme to avoid a collision after an approachiug vessel cornes 
in slght, proviUcd an approachiug vessel is herself going at the moderato 
spee<l requlred by law, the lowest speed consistent with good steerageway 
belng requlred under such condition, and tlie steamer being hound, if 
unable to l'educe lier speed sutiiciently with the continuons action of her 
englues, to oeciislonally stop them, and so a steamer, prooeeding through 
a dense fog at the rate of 5% linots an hour, at a point where flshing 
vessel s were to ))e e.xi)ectcd Is liable for a collision ; the rate of speed 
being such that the steamer could not be checked after dlseovering a 
fishing vessel in tiiue to avoid the accident. 

3. Collision <S^3S2(1) — Fog — Speed. 

The inability of a partlcular v(!ssel to go slow and malntain steerage- 
way will not excuse it for ]iroceeding at greater than a moderate rate 
of speed through a dense fog. 

4. Collision <g=382(2) — Fog — Speed. 

The rules reqiihing moderate speed In a fog should be strictly con- 
strued in favor of fishing vessels and against steamers iiroeeeding through 
known fishing grounds ; the risk to the tishlng vessels being great and 
that of steamers sUglit. 

5. Collision <S=>82(1) — Fog — Speed. 

In determining within International Rules, art. 16, what Is a moderate 
speed In a fog having due regard to existing circuinstances, the interpré- 
tation of the rule by maritime courts will control the judgment and dis- 
crétion of navigators. 

6. Collision <g=>82(l) — Speed in Fog — Moderate Speed. 

In determining whetlier tliere has been a compliance with International 
Rules, art. 16, requlring a moderate si)eed in fog and a proper exercise 
of the discrétion of the navigator as to gênerai siieed, one of the conditions 

igssFor otlier cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



744 247 FEDERAL REPORTER 

to be taken Into account is the statutory requirement of proper signais 
to be given by other vessels; but ordlnarily a steamer's speed in a fog 
cannot be held moderate, where it does not admit of lier comlng to a full 
stop withiii lier sbare of tbe distance whicli separated lier from auother 
vessel, after the latter's slf-uial was audible. 

7. Collision ©=5S2(2) — Fog — Moderate Speed. 

In determinlng the liability of a steamer for a collision in a fog, both 
the obligation to go so slow as to be able to avoid a vessel which can be 
sighted, as well as the right to malntain steeragevvay, should be applied, 
so far as possible, though the two obligations approach inconsistency. 

8. Collision "©=81 — Fog — Signals. 

A flshing schooner run down by a steamer In a fog held not at fault, 
though the schooner's fog horn was lashed, for failing to promptly turn the 
horn toward the approaehing steamer ; sufiicient signals being given. 

9. Collision (g=>48 — Steam Vessels — Burden of Peoof. 

Where a steamer ran down a sailing schooner, the burden of showing 
freedom from fault is on the steamer; it being its duty to avoid the 
sailing vessel. 

10. CoixisiON <@=81— Fog — Lookouts. 

The denser the fog and the worse the weather the greater cause for 
vigilance, and a vessel caunot excuse the failure to rnaintain a lookout on 
the ground that the weather was so thick that another ship could not 
be seen until actually in collision. 

11. Collision (S^^Sl — Fog — Lookouts. 

As the lookout is both the eyes and ears of a ship, a steamer whieh 
ran down a sailing schooner is at fault for failure to rnaintain a lookout 
at the forecastle head, which was but 25 or 30 feet above the water, and 
a considérable distance In front of the crow's uest, which was at least CD 
feet above the water, so that the maintenance of lookouts only from the 
bridge located about 20O feet aft the stem of the steamer and from the 
crow's nest was insufflcient. 

12. Collision "©=380 — Foa — Vessel at Fault. 

A steamer which ran down a schooner in a fog held solely at fault, 
proceeding at an excessive speed without proper lookouts, the schooner 
not being at fault in failing to give signals and exhibit her flare-up light 
seasonably, so full damages should be assessed against the steamer. 

13. Collision ■©=44 — Course. 

A sailing vessel, closehauled or jogging within the rules of navigation 
should, on being approached by a steamer, hold her course. 

14. Admiralty <S=>7C — Pbocbedings — Evidence — "Cumulative." 

The déposition of one of the crew of a sailing vessel run down by the 
steamer liheled as to his discovery of the présence of the steamer is not 
cumulative within Rule 14, par. 7 (150 Fed. xl, 79 C. C. A. xl) for Circuit 
Court of Appeals for First Circuit, declaring that further proof in instant 
causes in admiralty shall include only that whieh could not, with dili- 
gence, bave been had at the trial below, etc., except by order of court 
flrst obtained, and that merely cumulative proof shall not be so taken, 
though the facts deposed appeared in the testimony of anotlier witness. 

[Ed. Note. — For other dclinitions, see Words and Phrases, First and 
Second Séries, Cumulative Evidence.] 

15. Admiralty <@=>21 — Actions — Wronoeul Deatit. 

Where a Massachusetts schooner was run down and sunk by a Britîsh 
steamer on the high seas, there is no right of action for the wrongful 
death of those of tlie crew of the schooner lost, Rev. Lavps Mass. 1902, c. 
171, as amended by St. 1907, c. 375, giving a right of action for wrongful 
death, having no application, for to give it application vvould be giving 
the statute extraterrltorial effect. 
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16. Admibaltt ®=»21 — Actions — Wbongful Death. 

General admlralty law afEords no recovery for death occurring on the 
hlgh seas. 

Bingham, Circuit Judge, dlssenting. 

Appeals f rom the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Jr., Judge. 

Libel by Sylvanus Smith & Co., Incorporated, against the steamship 
Sagamore, claimed by Alexander Fenton, together with libels by Sarah 
J. Doggett, as administratrix of the estâtes of John A. Doggett and 
another, against the White Diamond Steamship Company, Limited, 
and by Guy Sullivan, administrator, against the same défendant. From 
decrees against the several libelants, they appeal. Reversed and re- 
manded, with directions in each case. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for appellants. 

Edward E. Blodgett and Albert T. Gould, both of Boston, Mass. 
(Blodgett, Jones, Burnham & Bingham, of Boston, Mass., on the brief), 
for appellees. 

Before BINGHAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. Thèse are appeals from the décision of 
the District Court that the British steamer Sagamore was not in faùlt 
for a collision, in a dense fog, with the fishing schooner Olympia, about 
2 :30 a. m., June 17, 1913, ofï the coast of Nova Scotia, between 40 and 
50 miles south of Sable Island and in the vicinity of the Grand Banks. 

The schooner was on the starboard tack, on a course nearly at a right 
angle to that of the steamer, and was struck on her port side aft the 
mainmast, and so deeply eut that she sank in a few minutes. Of her 
crew of 14 the master and 5 men were drowned. Eight men succeed- 
ed in boarding the steamer while the vessels hung together, and before 
the schooner sank. 

The primary question is whether the Sagamore, before the collision, 
was going, as required by article 16 of the International Rules, "at a 
moderate speed having due regard to the existing circumstances and 
conditions." 

[1] The Sagamore, length 430 feet, beam 47 feet, normal speed 12 
or 13 knots, on a voyage from Liverpool to Boston, ran into a dense 
fog about 2 a. m., half an hour before the collision. She was then 
in a part of the océan where her oificers well knew that fishing ves- 
sels were usually found, and where spécial précautions for dis- 
covering and avoiding them were necessary. Her speed was reduced 
from 12 or 13 knots to slow speed, which she held until a single blast 
of the horn of the Olympia was heard, a few moments before the col- 
lision. The District Court found the reduced speed to be about 5 
knots. The answer to libelants' interrogatories gave her speed about 
514 knots. This was swom to October 29, 1913, by her master, Alex- 
ander Fenton, as claimant. Subsequently, on March 4, 1914, on the 

^taaPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indeies 
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witness stand, he put the speed at about 5 knots, with the explanation 
that his answer to interrogatories was on the assumption that the 
engines were making 32 turns, and that he subsequently learned that 
they were making but 30 turns. Upon so critical an issue of fact the 
admissions in pleading must be given weight. Rarely does a party de- 
fendant on such an issue make statements too favorable to the Hbelant. 
The Serapis (D. C.) Z7 Fed. 436, 442 ; Benedict's Admiralty (3d Ed.) 
.§§ 518, 519. Under the English practice, the "Preliminary Act," the 
object of which is to obtain from the parties statements of facts at a 
time when they are fresh in their recollection as a rule, cannot be sub- 
sequently amended. O 19, r 28, 224. 

Without attributing to the master "more coloring than an upright 
man may insensibly give to facts in which his interest and f eelings are 
involved" (Hutson v. Jordan, 1 Ware, 393; Fed. Cas. No. 6959), 
and after considération of the other proofs, we are of the opinion that 
the claimant's original admission was not made inadvisediy, and that 
the gênerai speed for the half hour before collision was not less than 
5% knots. 

[2,3] It was found by the District Court, and is conceded by the 
appellee, that the night was so dark and the fog so dense that, while go- 
ing at this rate, the discovery of the lights of other ships could not be 
relied upon to enable the Sagamore to avoid collision by stopping and 
reversing. The District Court says, "Sight, as both sides agrée, was 
of little use in avoiding collision ;" and this, under the conditions, 
seems true if the Sagamore was going at a speed as high even as 5 
knots. In the opinion of the District Court it is said : 

"It Is urged that the steamer was at fault whatever her aetual speed may 
hâve been, because she was unable to stop wlthiii the distance over whieïi 
other vessels could he seen. There are expressions in opinions entitled to 
great weight which support that view ; there are other décisions which are 
inconsistent wlth it; and the weight of authorlty seems to me now to be 
against it." 

This is assigned as error. Should we apply the rule that speed such 
that another ^essel cannot be seen in time to avoid her is unlawful, the 
Sagamore must be condemned for a violation of article 16. In The 
Umbria, 166 U. S. 404, 417, 17 Sup. Ct. 610, 615 [41 L. Ed. 1053] it 
is said: 

"The gênerai consensus of opinion in this eountry Is to the effect that a 
steamer is bound to use only such précautions as wlU enable her to stop in 
time to avoid a collision, after the approaching vessel cornes in slght, pro- 
vlded such approaching vessel is herself golng at the nioderate speed reijuir- 
ed by law. In a dense fog this mlght require both vessels to corne to a stand- 
still, untU the course of each was definitely ascertalned," etc. 

In The Chattahoochee, 173 U. S. 510, 548, 19 Sup. Ct. 491, 494 [43 

L. Ed. 801]: 

"It has been said by this court. In respect to steamers, that they are bound 
to reduce their speed to such a rate as wlU enable them to stop in time to 
avoid a collision after an approaching vessel cornes in slght, provided such 
approaching vessel is herself going at the moderate speed reiiulred by law." 
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In The Nacoochee, 137 U. S. 330, 339, 11 Sup. Ct. 122, 125 [34 L. 
Ed. 687] , the statement is that the steamer — 

"was bouiid » * * to maintain only sueh a rate of speed as would eiiable 
her to coiiie to a standstlll, by reverslnj^ her engines at full speed, before 
slie should collide witli a vessel wbieh slie sliould see through. the fog." 

The latest expression of an English court applying article 16 that 
bas been brought to our attention is in The Counsellor, L. R. Prob. 
Div. 1913, pp. 70, 12, 73 : 

"I thiuk a very falr rule to rnake is this, and It Is one that has been sug- 
gested to me by one of the Elder Brethreu : You ought not to go so fast in 
a fog that you cannot pull ui) withiu the distance that you oan see. If you can- 
not see more than 400 feet, you ouglit to be going at such a speed that you 
can pull up. If you are going in a fog at such a speed that you cannot pull 
"up in tinie if anything requires you to pull up, you are going toc fast. If you 
cannot l'etaiu steerageway at such a speed, then you should manage by alter- 
nately stopping and putting the engines ahead. In my opinion 4% knotsi 
was, in the cireunistances of the case, too great a speed for the Counsellor 
to proceed at." 

See, also, Marsden's Collisions at Sea (6th Ed.) p. 374; Hayne's 
Rule of tbe Road at Sea, pp. 18, 64 ; The Michigan, 63 Fed. 280, 287, 
11 C. C. A. 187; The Nvmphœa (D. C.) 84 Fed. 711, 715; The 
Newport News, 105 Fed. 389, 44 C. C. A. 541 ; The West Brooklyn 
(D. C.) 106 Fed. 751, 752; The George W. Roby, 111 Fed. 601, 610, 
49 C. C. A. 481 ; The Belgian King, 125 Fed. 869, 60 C. C. A. 451 ; 
The Georgia (D. C.) 208 Fed. 635 ; The Kentucky (D. C.) 148 Fed. 
500, 502; Tbe Bayonne. 213 Fed. 216, 217, 129 C. C. A. 560; The 
Hilton (D. C.) 213 Fed. 997, 1001 ; The Rosaleen, 214 Fed. 252, 254, 
130 C. C. A. 622; The Port Johnson Towing Co., 232 Fed. 141, 146 

C. C. A. 333 ; The Manchioneal, 243 Fed. 801, C. C. A. ; The 

Robert M. Thompson, 244 Fed. 662, 671, C. C. A. ; The Etru- 

ria, 147 Fed. 216, 77 C. C. A. 442; U. S. Compiled Stats. 1916, vol. 
7, § 7854, note 5; section 7889, note 11; "Modem Seamanship," 
Knight, pp. 254-259, 304. 

It appears that there is a very gênerai tendency to apply strictly, 
and without qualification, the rule that was rejected by the District 
Court, and we think that the later cases interpret the décisions in The 
Chattahoochee and The Umbria as in practical agreement with the 
statement in The Counsellor. Nevertheless, tbe claimant's contention 
that this rule has not been fully adopted by the Suprême Court itself, 
and that it is unreasonable, requires considération. 

The view expressed in Hughes on Admiralty, p. 227, is that the 
rule does not seem to be a satisfactory or practical test, since a fog may 
be so thick that one can hardly see the stem of his own vessel, much 
less an approaching vessel, even though only a few yards ofif; hence 
the rule carried to its logical conséquences would require the vessel 
to cease to move ; and then, as was pointed out in The Colorado, 91 
U. S. 692, 23 L. Éd. 379, danger still attends her, as other vessels may 
come upon her. "Perfect security under such circumstances is im- 
possible." 
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But in The Chattahoochee, 173 U. S. at page 548, 19 Sup, Ct. 491, 
43 L. Ed. 801, it seems to be recognized that what is demanded is a 
slackening of speed to the lowest rate consistent with good steerage- 
way; and in The Umbria, 166 U. S. at page 412, 17 Sup. Ct. at page 
614 [41 L. Ed. 1053], it was expressly decided: 

"As the gênerai speed of the Ivernia did not excood 4 knota an hour, the 
lowest speed uecessary to the maintenance of stec>rasewa,y, it is clear that 
she was guilty of no violation of the thirteenth article" — i. e., article Vi 
of Kevised International Kegulations of 1885, 23 Stats. 438. 

The clainiant contends that the true criterion is expressed in The 
Zadock, 9 Prob. Div. 116: 

"It is the duty of the ship, whether she be a sailing vessel or a steamer, to 
nioderate her speed as much as she can, yet leiaving herself witli the ca- 
pacity of being properly steered." 

In The Colorado, 91 U. S. 692, 23 L. Ed. 379, and in The Mar- 
tello, 153 U. S. 70, 14 Sup. Ct. 723, 38 L. Ed. 637, "tlie lowest rate 
of speed consistent with good steerageway" seems to be regarded as 
the "moderate speed" required under such conditions. But this for- 
mula also is subject to qualification. The inability of a particular 
vessel to go slow and still maintain steerageway is not an excuse. 
Were it to be adopted, the rule of moderate speed might be modified 
by shipbuilders. 

In The Pennsylvania, 19 Wall. 125, 134, 22 h. Ed. 148, it was con- 
tended that a rate of 7 knots was necessary for safe steerage. The 
court found against this contention as matter of fact, but said : 

"And even if it were true that such a rate was necessary for safe steerage, 
it would not justify driviug the steamer through so dense a fog along a 
route so much frequented, and where the prohability of encountering other 
vessels was so great. It would i-ather hav© been her duty to lay to." 

Furthermore, the lowest rate of speed resulting from a continuons 
opération of her engines at slow speed is not necessarily the lowest 
rate consistent with good steerageway. As was pointed out in the 
quotation from The Counsellor, supra, the alternate stopping and put- 
ting ahead of the engines will reduce speed below that of continuous 
opération of the engines. So in The Campania, 9 Asp. Mar. Cas. N. 
S. 151, 177: 

"But if a vessel cannot reduce her speed sufflciently with the continuous 
action of her engines, and therefore caimot go at what would be a reasonable 
speed in a fog without occasionally stopping her engines, it is her duty to oc- 
casionally stop them. * * * They [masters] hâte and abhor the very Idea, 
but it is to my mlnd their duty to do so if they cannot otherwise reduce the 
speed sufflciently." 

See, also, The Oregon (D. C.) 27 Eed. 751, 752; The Eleanora, 17 
Blatchf. 88, Fed. Cas. No. 4335. 

As the Sagamore's engines were operated continuously during a 
period of half an hour before the collision, it cannot be said that she 
moderated her gênerai speed to the lowest point consistent witVi 
good steerageway, if, as bas been held, the expédient of alternately 
stopping and putting her engines ahead is a practical expédient for 
maintaining control while reducing the rate of speed. If siicli in- 
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termittent opération îs practical, the criticism that the rule is imprac- 
tical that requires ability to stop in time to avoid a collision after the 
other vessel cornes in sight is much lessened in force, though not en- 
tirely obviated. 

"It is a common excuse that the ship was going as slowly as she 
could ; that she would not steer, or that her engines would not turn 
over if she had tried to go slower ;" but the answers to this are that, if 
so constructed that she cannot go at a moderate speed, she navigates 
at her own risk, and that she niay occasionally stop her engines. See 
Marsden's Collisions at Sea (6th Ed.) pp. 377, 378. 

In the late décision of the Suprême Court, Lie v. San Francisco & 
Portland S. S. Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 L. Ed. 726, it 
appears that the Selja's half speed was 6 knots and was reduced to 
slow speed, 3 knots. In The Umbria the gênerai speed of the Iduna 
was 4 knots, which was approved. In The Martello, 153 U. S. 64, 
14 Sup. Ct. 723, 38 L. Ed. 637, the lowest speed consistent with good 
steerageway was found to be 3 miles an hour. See, also, cases cited 
in Marsden's Collisions at Sea (6th Ed.) 375. 

Upon the whole we must agrée with the appellants' contention that 
the Sagamore could hâve run slower than 5 or 5_V2 knots without loss 
of control. It is true that the expression, "having careful regard for 
the existing circumstances and conditions," gives to the navigator some 
discrétion as to what shall be moderate speed. Eie v. San Francisco 
& Portland S. S. Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 I.. Ed. 726. 

The learned District Judge said: 

"It seems to me that persons familiar with navigation at sea would un- 
doubtedly hold the Sagamore free Irom fault with respect to her speed" 

■ — and upon the circumstances was himself strongly of opinion that her 
speed was proper. 

We hâve no doubt that among navigators many would agrée with 
the District Court's conclusion. On the other hand, we think that the 
standard of caution established by the judgments of maritime courts in 
interpreting the international rules is higher than is acceptable to the 
masters, who feel justified in assuming rates of speed that hâve been 
condemned by the courts, as appears by the numerous décisions col- 
lated in United States Compiled Statutes 1916, vol. 7, § 7854, note 10 ; 
section 7889, notes 4, U. 

[4] In cases like the présent the risk to the steamer is comparatively 
slight. The risk to the small vessel of the fishermen and to their lives 
is great; and, though their présence in the pathway of the commerce 
of the sea may impede the speed of steamers, the courts must strictly 
interpret the rules which afford protection to their- lives and their call- 
ing. See The Hansa, 5 Ben. 501, 525, Fed. Cas. No. 6037. 

[5] The discrétion of the navigator in the matter of speed in a 
fog must be exercised not whoUy as a matter of individual judgment 
or of individual views as to what is moderate speed, but also with due 
regard to the interprétation of the term "moderate speed" by the mar- 
itime courts and to the gênerai standards of good seamanship estab- 
lished by those courts in applying the term "moderate speed." 
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"Thèse rules or sea laws definlng précautions requlred by good seaman- 
ship and cautions navigation are to lie deduced from the décisions of courts 
of admiralty, and are not to be regarded as superseded except in so far as 
they are inconsistent witli statutory régulations. The George M. Eobv, 111 
Fed. 610 [49 C. C. A. 481] C. 0. A. 3d Oir. ; The Sea Gull, 23 WuU. 165, 173 
[23 L. Ed. 90]." 

[Gj 7] The opinion of the District Court states: 

"But hère It was night and black fog. SIght, as both sides agrée, was of 
little use in avoiding collision. Both the steamer and the schooner vvere re- 
lying almost wliolly upon sound to warn them of other vessels." 

What has been termed the "rule of sight" or of "seeing-distance" as 
a test of proper speed, as stated in the above quotations from the 
opinions in The Umbria, The Chattahoochee, The Nacoochee, and The 
Counsellor, omits any référence to the présence or absence of sound 
signais as an élément for considération upon the question whether a 
gênerai rate of speed was moderate or excessive. In The Umbria, 
The Chattahoochee and The Counsellor signais had been heard, and 
in The Nacoochee the présence of the schooner and the likelihood of 
encountering her was known. 

Upon the facts in ail of thèse cases the speed condemned was a gên- 
erai speed maintained after knowledge of the présence of other ves- 
sels, and not, as in the présent case, a gênerai rate of speed maintained 
without warning by sound of the actual présence of another vessel. 

In Mr. Haynes' valua:ble manual, The Rule of the Road at Sea, p. 64, 
it is said : 

"The test of moderate speed in ail cases Is the ability of the vessel to stop 
her headway in the présence of dan,ger." 

The immédiate présence of danger In a dense fog should ordinarily 
be made known, if the vessels perform their statutory duty of giving 
sound signais, at a moment much earlier than the time of sighting ; and 
article 16 recognizes that a higher degree of caution arises upon hear- 
ing a signal than before. 

"The most eursory reader of this rule must see that while the first para- 
graph of it glves to the navlgator discrétion as to what shall be 'moderate 
speed' in a fog, the conimand of the second paragraph is imperative that he 
sBall stop his engines when the conditions described confront him." Lie v. 
San Francisco & Portland S. S. Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 L. Ed. 
726. 

While we are unable to agrée with the opinion of the District Court 
that the weight of authority is against the "rule of sight" as a test of 
moderate speed, we think that it may be said that the expressions of 
this rule above cited were made in cases where a rate of speed was 
maintained with knowledge of the présence of other vessels. 

There are weighty reasons for the view that in considering whether 
there has been a compliance with the gênerai rule of moderate speed 
in a fog as expressed in paragraph 1 of article 16, and a proper exer- 
cise of the discrétion of the navigator as to gênerai speed, one of the 
conditions to be taken into account is the statutory requirement that 
proper signais be given by other vessels. So important a requirement 
of law and of practical expérience for the purpose of giving other ves- 
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sels more time for control and for maneuvering than they can hâve in 
the absence of sight should not be ignored. As a vessel's power of 
stopping is relevant in considering her speed in a fog (Marsden's Col- 
lisions at Sea [6th Ed.] p. 374), the time which she may reasonably ex- 
pect to hâve for exercising this power seems a necessary élément of 
the problem. 

"The navigator is entitled to proceed in expectation of compliance 
on the part of others with the law in respect to fog signais as recog- 
nized in the second provision of the above-quoted rule," — i. e., rule 15, 
Act Feb. 8, 1895, 28 Stats. 648 (Comp. St. 1916, §■ 7925) ; Erie & West- 
ern W. Co. V. City of Chicago, 178 Fed. 42, 49, 101 C. C. A. 170 (C. 
C. A. 7th Cir.), citing Casement v. Brown, 148 U. S. 615, 13 Sup. Ct. 
672, 37 E. Ed. 582, and The Victory v. The Plymothian, 168 U. S. 410, 
426, 18 Sup. Ct. 149, 42 L. Ed. 519, cases which seem to support the 
gênerai proposition that a vessel is entitled to présume that another ves- 
sel will act lawfully, though thèse are not fog cases. 

In The Michigan (D. C.) 63 Fed. 295, the court applied the follow- 
ing rule: 

"Moderate speed in a fog is that rate which will permit a steamer to stop, 
after heariiig a fog signal, iu tiine to avoid the vessel which nas complied with 
the law ia giving it." 

The judgment was reversed in 63 Fed. 280, U C. C. A. 187, though 
without express comment on this rule. 
In Marsden on Collisions, p. 37, it is said : 

"And from the English décisions it appears that the rate must be regulated 
by the thickness of the fog, and the probability of falling in with other ships, 
rather than the supix)sed distance at which a horn or bell would be audible." 

As a practical matter, however, there is a différence between the gên- 
erai probability that vessels may be in the vicinity and the spécial prob- 
ability of meeting a vessel whose présence is known though her exact 
location is not ; and this is recognized by article 16 in its provision for 
stopping the engines, etc., upon hearing a fog signal forward of the 
beam. 

The impracticability of a rule that a steamer may go at a rate such 
as will enable her to stop within an assumed distance at which she may, 
under favorable circumstances, expect to hear a fog horn or a steam 
whistle if blown, is emphasized in The Hansa, 5 Ben. 501, 535, et seq., 
Fed. Cas. No. 6,037. 

While it is apparent that the discrétion of the navigator as to speed 
will be atïected by reliance upon the performance of other vessels of 
their statutory duty to signal in a fog, thus giving him time to act, it 
seems doubtful, upon the authorities, whether it is practical to attempt 
to raodify the rule stated in the Umbria, Chattahoochee, Nacoochee, 
and Counsellor (even though theoretically it is justly subject to criti- 
cism, as is pointed ont in Hughes on Admiralty), except by reading it 
in conjunction with the requirements stated in The Colorado, 91 U. S. 
692, 23 L. Ed. 379, "Very slow .speed, just sufficient to subject the ves- 
sel to the command of her helm," and in The Martello, 153 U. S. 64, 
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14 Sup. Ct. 733, 38 L. Ed. 637, "Reduce her speed to the lowest point 
consistent with good steerageway." 

In a fog so dense as existed in this case the right to maintain steer- 
ageway and the obligation to go so slow as to be able to avoid a ves- 
sel which can be sighted approach inconsistency ; but both rules are 
to be applied so far as is possible. See Mason v. U. S., U. S. Suprême 
Court, June 4, 1917, 244 U. S. 362, 37 Sup. Ct. 621, 61 1. Ed. 1198. 
Each of the international rules is to be understood as forming a part 
of the entire body of precautionary aids to mariners, and not as though 
each point stood separate and alone. They must be construed in a 
nautical sensé, and understood in a nautical sensé, and applied as sea- 
men understand and apply them. Haynes' The Rule of the Road at 
Sea, p. 1. 

In The Lepanto (D. C.) 21 Fed. 651, it was said by Judge Addison 
Brown : 

"No steamer's speed can be held 'moderate' thnt does admit of lier com- 
ing to a full stop withln lier share of the distance that séparâtes her froin an- 
other, after the latter's whistle Is audible." 

[8] In the présent case the steamer heard but a single blast from 
the schooner's fog horn, although the évidence is that she was sound- 
ing it as required. The District Court found the schooner at fault, 
however, for failing promptly to turn her fog horn toward the ap- 
proaching steamer. 

The schooner Olympia had a proper mechanical fog horn on top of 
the windlass, secured by two' or three turns of a rope. According to 
the testimony, it is usual to so secure the horn. Upon seeing the head- 
light of the Sagamore, Dyer, the lookout, took the lashing ofï and 
pointed the horn toward her, and blew it continuously until a few sec- 
onds before the collision, when he took to the rigging to save his life. 

We are aware of no décision or authority which has imposed upon 
a vessel provided with a proper mechanical horn the duty of unfasten- 
ing it and of turning it toward an approaching vessel, or which has 
condemned the practice of lashing it. See The Trave, 68 Fed. 390, 
391, 392, 15 C. C. A. 485 ; The Niagara (D. C.) 77 Fed. 329, 332. 
Had there been no évidence in the case that the fog horn was unlashed, 
we doubt if there would hâve been any charge of fault for a failure 
to do so. Evidence of this act of spécial diligence, however, is met by 
the criticism that the vessel failed in its duty because it was not done 
sooner. It is found that Dyer, the lookout, did this as soon as he be- 
came aware of the présence of the steamer. Personally, therefore, he 
was not négligent, but diligent. 

It was found by the District Court that the first signal from the 
steamer was heard by Verge, who was stationed aft on the schooner, 
nearly a minute before Dyer discovered the présence of the steamer by 
sight of her headlight, and that Verge was plainly négligent in not in- 
forming Dyer that he (Verge) had heard a .steamer's signal dead to 
leeward, and that if he had done so, and Dyer had promptly turned 
the horn in that direction, the Sagamore would hâve learned of the 
schooner's présence in time to bave avoided the coUision. 
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Dyer, the lookout, testified, hovvever, that he saw the headlight of the 
steamer after Verge spoke to him, and said he (Verge) heard a horn. 
We are of the opinion that the basis of fact for this finding of fault is 
insufficient. 

It is apparent that the steamer, during her approach to the point 
where the courses crossed, miist hâve been well forward of the beam 
of the Olympia, and that the wind tended to carry the schooner's sig- 
nais toward her. The first sound heard from the Sagamore was faint, 
and until it was definitely located it could not be known whether a 
change of the direction of pointing the horn would be désirable. We 
do not think the évidence justified a finding, either that it became the 
duty of the schooner to unlash and turn her horn, or that, had this 
act of diligence been done earlier, it would hâve affectée! the resuit. 
While the blasts of a fog horn, as was said by Judge Addison Brown, 
in The Patria (D. C.) 92 Fed. 411, "unlike those of a steam whistle, are 
more especially operative along a particular axis, which much dimin- 
ishes their pénétration outside of the limited arc towards which the 
horn happens to be directed," and while, under some circumstances, this 
might call for a change of the direction in the pointing of the fog horn, 
for example, when signais are heard from an overtaking vessel, or to 
windward, yet, as we hâve said, we are not satisfied that, under the con- 
ditions, the Olympia can justly be found at fault for any delay, or for 
failure to give such signais as were required of her. 

[9] The Sagamore, before sighting the schooner, had received 
warning of her présence by a single faint blast of a fog horn nearly 
ahead; but either the steamer's speed was such that she was unable 
to stop before crossing the schooner's course, or she did not reverse 
fuU speed astern as soon as possible. 

Webb, second officer of the Sagamore, testified that directly he heard 
the fog horn he ordered the wheel hard aport and stopped bis engines. 
Capt. Fenton was not then on the bridge, but ran up the stairs from 
the chartroom door below upon hearing the schooner's horn, and im- 
mediately knocked the lever hard astern. The lookout reported "fog 
horn right ahead," and rang the bell. 

A question of fact arises as to the delay in reversing. It is con- 
tended that there was a delay of 20 seconds, and that this was fatal. 

The fact that Webb, upon the lookout's report, immediately put the 
wheel hard aport shows that he did not delay in order to locate the 
schooner, but accepted the location as indicated by that report. There 
was at least the delay caused by the fact that the master was not on 
the bridge, but had to ascend the stairs, and there was some conversa- 
tion betvveen Webb and the master. 

Jones, the engineer, estimated by looking at the clock that the time 
between the order to stop and the order to' reverse was 20 seconds. 
Taylor, the first engineer, says that he got the order to stop, executed 
it, and then put down the time on the board by the side of the tele- 
graph, which was about two yards from the lever; that he had just 
done that when the order "fuU astern" came; that both orders were 
within the same half minute. Both orders were put down at 2.29. 

The testimony shows that the order to stop and to reverse full speed 
247 F.— 48 
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astern could hâve been executed simultaneously. As the wheel was 
put hard aport at the same time with the order to stop, the delay in 
reversing is not explainable upon the theory that time was necessary 
to locate the schooner before reversing. But upon this issue, as well 
as others, as the steamer did not keep clear of the saihng vessel the 
burden is upon, and the presumption against, the steamer ; and we are 
not satisfied that she has affirmatively shown that the steamer did ail 
that it was possible to do to avoid the schooner. Her speed was such 
as to cause the navigator tO' port her helm and stop her engines im- 
mediately upon hearing the schooner's horn. The porting of the helm, 
immediately upon hearing the £og horn, shows that collision was then 
considered imminent, and tends to' show that the gênerai speed at this 
time was excessive. 

[10, 11] The Sagamore is further charged with fault in not having 
a sufficient deck watch, and especially in not having a lookout, or look- 
outs, forward on the forecastle head. 

The density of the fog and the likelihood of encountering fishing ves- 
sels called for the utmost diligence in respect to deck watch and look- 
out. 

The Sagamore's upper bridge is located from 200 to 210 feet aft 
her stem. It is 40 feet above the water, and 46 feet in length athwart- 
ship. Both foremast and mainmast are forward of the bridge. The 
crow's nest is on the foremast, 70 feet aft the stem, and about 60 feet 
above the water. The pilot house is just aft the upper bridge, on the 
same level. The chartroom is on the lower bridge, 8 feet below and 
immediately underneath the navigating bridge. 

When the Olympia's horn was first heard, a lookout, Williamson, 
was in thé crow's nest, Webb, the navigating officer, was on the upper 
bridge, with Evans, an apprentice, and Capt. Fenton, the master of 
the Sagamore, stood inside the entrance to the chartroom on the lower 
bridge. Black, the wheelman, was in the pilot house. 

The District Court was of the opinion that the sufhciency of the 
steamer's lookouts is to be tested, not by how they were posted for 
seeing, but by how they were posted for hearing ; that upon the undis- 
puted évidence the crow's nest was a much better place to hear sound 
under the conditions prevailing on the night in question ; i. e., a mod- 
erate sea, a head wind and a quiet forward deck, etc. The court was 
further of the opinion that a man stationed in the stem could not hâve 
seen the schooner until she was so close aboard as to be practically in 
collision, and that he could not hâve heard a fog signal as well as Wil- 
liamson. 

We are unable to exonerate the steamer from fault in respect to 
lookouts. A lookout is both the "eyes and ears of the ship." A look- 
out at the forecastle head would hâve been but 25 or 30 feet above the 
water, and much nearer the schooner. The collision was in June, and 
there was no severity of weather to justify departure from ordinary 
practice. 

In Eastern Dredging Co. v. Winnisimmet Co., 162 Fed. 860, 861, 89 
C. C. A. 550, 551, this court said: 
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"The Suprême Court bas been constantly ri^id In liolding vessels to main- 
talning lookouts as far forward aud as near tlie water as possible." 

The denser the fog and the worse the weather the greater the cause 
for vigilance. A ship cannot be heard to say that a lookout was of no 
use because the weather was so thick that another ship could not be 
seen until actually in coUision. Marsden on Colhsions at Sea (6th Ed.) 
472, 474. 

In Watts V. U. S. (D. C.) 123 Fed. 105, it was held the duty of the 
ship to maintain lookouts both as far forward and as near the water 
as possible, and also a lookout aloft. 

In the présent case, we are of the opinion that while the stationing 
of a lookout in the crow's nest was a proper précaution, yet this did 
not justify the withdrawal of the lookout or lookouts from the ordi- 
nary station on the bow. Great difficulty in seeing does not justify 
abandonment of efforts to see, but, on the contrary, requires the sta- 
tioning of men "to see if they can see." See Watts v. U. S. (D. C.) 
123 Fed. 108, Q. 35 ; "Modem Seamanship," Knight, pp. 252, 306. 

It was in évidence that in the présence of ice it was customary for 
the Sagamore to double her lookouts, but this précaution for her own 
safety was equally required for the safety of other vessels, especially 
fishing vessels, in that part of the seas. 

The appellant cites the following cases, which support the conten- 
tion that, according to the ordinary requirements of good seamanship, 
a steamer should hâve at least one lookout in the eyes of the ship: 
The Colorado, 91 U. S. 692, 23 L. Ed. 379; The Oregon, 158 U. S. 
186, 193, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The Ottawa, 3 Wall. 296, 18 
L. Ed. 165; The Michigan, 63 Fed. 280, 281, 288, 11 C. C. A. 187; 
Eastern Dredging Co. v. Winnisimmet Co., 162 Fed. 860, 861, 89 C. 
C. A. 550; The Tilhcum (D. C.) 217 Fed. 976, 978; The George W. 
Childs (D. C.) 67 Fed. 267, 272; The Cambridge, 2 Lowell, 21, 22, 
Fed. Cas. No. 2,334; The Orizaba (D. C.) 57 Fed. 247; The Patria 
(D. C.) 92 Fed. 414, on appeal 107 Fed. 157, 159, 46 C. C. A. 211; 
The Vedamore (D. C.) 131 Fed. 154, 156, on appeal 137 Fed. 844, 845, 
70 C. C. A. 342; The Prinz Oskar (D. C.) 216 Fed. 233. See, also, 
The Manchioneal, 243 Fed. 801, 805, C. C. A. . 

The steamer had considerably more than seeing distance in which to 
bring herself to a fuU stop by reversing after hearing the schooner's 
horn, and failed to do so. In spite of the fact that instant porting of 
the wheel may hâve been the right maneuver, there was too little time 
to make it effective, and she struck the schooner with such force as 
to eut deeply into her and sink her within a f ew minutes. The steamer 
was bound to keep clear, and the burden rests upon her to show a suf- 
ficient reason for her failure to do so. The Nacoochee, 137 U. S- 
330-338, 11 Sup. Ct. 122, 34 L. Ed. 687 ; Lie v. San Francisco & Port- 
land S. S. Co., 243 U. S. page 298, 37 Sup. Ct. 270, 61 L. Ed. 726. 

In our opinion she has failed to exonerate herself from fault. 

[12, 13] As bearing upon the question of fuU or half damages, we 
must consider further the faults charged to the schooner. We hâve 
already said that we are unable to agrée that she was at fault for fail- 
ure to give Sound signais. She is also charged with failure to ex- 
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hibit her flare-up light seasonably. Both of thèse charges are based 
upon the supposed delay of Verge, who was stationed aft, in failing 
to report at once the first sound from the Sagamore's whistle. We 
hâve already referred to the testimony of Dyer that he heard Verge 
report a signal before he (Dyer) saw the steamer's headhght, and un- 
lashed the horn. Upon a careful examination of the entire évidence 
it appears that Verge, who was stationed aft, immediately upon hearing 
the steamer's whistle, stepped down into the cabin, a few feet away, 
and reported to Capt. Doggett and Bennett that he heard a steamer's 
signal to leeward, and turned right around and went on deck again, 
with Bennett "right at his heels" ; that he was in the cabin but five or 
six seconds; that coming on deck both he and Bennett saw the steam- 
er's headlight; that Verge shouted "ail hands on deck" and ran for- 
ward to the forecastle companionway and called the men in the fore- 
castle, while Bennett caught the wheel, threw ofï the becket, and put 
the wheel hard up, but without effect. Capt. Doggett lighted the torch 
in the cabin and passed it out to Bennett, who let go the wheel, took 
the torch from the captain, and went forward on the port side, exhib- 
iting the torch, and was standing at the dories between the fore and 
main mast, when the Sagamore struck. He then went up the port rig- 
ging, still carrying the torch. 

The statement in the opinion of the District Court, "Verge went be- 
low to look at the clock and see how near out the watch was," gives 
a color of inattention and négligence which, in our opinion, is not jus- 
tified by the évidence, which shows a prompt report to the master, and 
prompt action in signaling by sound and torch. 

The District Court found the schooner at fault only in her failure 
to exercise the greatest vigilance to apprise other vessels of her where- 
abouts. The Olympia was hove to, under her mainsail, foresail, and 
forestaysail, or jumbo. Her jumbo was hauled to windward and her 
wheel was in a becket, which could be quickly thrown off and the wheel 
released. She was "jogging," as it is termed, and was a vessel close- 
hauled, within the rules of navigation. The Ada A. Kennedy (D. C.) 
33 Fed. 623 ; The Ontario, 2 Low. 40, Fed. Cas. No. 10,543 ; The Co- 
lumbian, 100 Fed. 991, 992, 41 C. C. A. 150. It was her duty to hold 
her course, which she did until struck; and when the Sagamore was 
seen she could hâve donc nothing by a change of helm or of sails to 
avert the collision, which was then imminent and unavoidable by the 
schooner. In view of the décision of this court in The Columbian, 100 
Fed. 991, 41 C. C. A. 150, we need not consider this question further. 
We are of the opinion that the Sagamore must be held solely at fault. 

[14] The objection to the déposition of Stephen Verge requires 
brief considération. We are of the opinion, under the unusual cir- 
cumstances of the case, and especially as the preliminary statement of 
Verge was apparently considered by the District Judge, that the dépo- 
sition of Verge as to the facts of the collision should be received. We 
think also that his testimony as to the facts and circumstances of the 
collision is not objectionable as cumulative, but is admissible under 
rule 14, par. 7 (150 Fed. xl, 79 C. C. A. xl) of this court. The facts 
that we hâve stated as to Verge's conduct appear, howcver, principally 
in the testimony of Bennett. 
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In No. 1157, the libel in rem; therefore, we are of the opinion that 
the judgment of the District Court must be reversed, and that the 
case be remanded to that court for the entry of a decree finding the 
Sagamore solely at fault for the collision, and for further proceedings 
consistent with this opinion. 

[15, 18] Cases Nos. 1138 and 1159, libels in personam against the 
White Diamond Steam.ship Company, owner of the Sagamore, raise 
the further question whether a state statute of Massachusetts, creating 
a right of action to recover for death by wrongful act, applies to the 
deaths resulting from this collision on the high seas between a British 
steamer and a vessel owned by a Massachusetts corporation. 

The libels for loss of life are based upon chapter 171, Rev. Laws of 
Mass. 1902, as amended by chapter 375, Laws of 1907. The conten- 
tion is as f ollows : 

"Tlie scbooner Olympia, a Massaphusptts vessel, wlille on the liish seas, was 
a part of the teriitory of ilassachusetts. ïhe deceasod seainen were on 
hoard the schooiier ^\heu she weiit down; and tlierefore, at the time of their 
death as itmoh on the tci-ritoi-y of Massachusetts, and within the protection 
of the statute, as if actually upon the shore of Massachusetts." 

In The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 264, 
it was decided that until Congress acts on the subjcct a state rnay legis- 
late in regard to the duties and liabilities of its citizens and corpora- 
tions while on the high seas, and not within the territory of any other 
sovereign. 

While the statute "offers a liability" of Massachusetts owners to 
those injured, it does not foUow that it may impose a liability upon 
citizens of another state who are without its territorial jurisdiction. 
Its authority over its own ships and citizens does not extend to the 
ships and citizens of another nation. 

In La Bourgogne, 210 U. S. 95, 115, 116, 28 Sup. Ct. 664, 670 [52 
ly. Ed. 973] it was said: 

"If they belonged to différent nations, having différent laws, since it would 
be unjust to apply the laws of either to the ext-lusion of the other, the law of 
the foruin, that is, the maritime law as reeeived aud practieed therein, wovUd 
properly furnish the rule of décision." 

See The Scotland, 105 U. S. 24, 26 E. Ed. 1001 ; The Belgenland, 
114 U. S. 355, 369, 5 Sup. Ct. 860, 29 L. Ed. 152; The Chattahoochee, 
173 U. S. 540, 550, 19 Sup. Ct. 491, 43 E- Ed. 801 ; The Alaska, 130 
U. S. 201, 9 Sup. Ct. 461, 32 E. Ed. 923 ; The Brantford City (D. C.) 
29 Fed. 373 ; Lindstrom v. International Nav. Co. (C. C.) 117 Fed. 170. 

We are therefore of the opinion that the Massachusetts statute im- 
poses no obligation upon the owners of the Sagamore to make com- 
pensation, or to pay a penalty for causing death; and, as the gênerai 
maritime law atïords no recovery for death thus occurring on the high 
seas, the libels in 1158 and 1159, so far as they seek damages for 
death, must be dismissed. 

We are of the opinion, however, that so far as they seek recovery 
for Personal efïects lost through the disaster the libels may be main- 
tained. 
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In 1157 the judgment of the District Court is reversed, and the case 
will be remanded to that court for further proceedings consistent with 
this opinion ; with costs to the appellant. 

In 1158 the judgment of the District Court is reversed, and the 
case will be remanded to that court, with direction to enter an inter- 
locutory decree for the loss of personal property and effects of the 
libelant's respective intestates, and for further proceedings consistent 
with this opinion ; neither party to recover costs of appeal. 

In 1159 the judgment of the District Court is reversed, and the case 
will be remanded to that court, with direction to enter an interlocutory 
decree for the loss of personal property and effects of the libelant's 
intestate, and for further proceedings consistent with this opinion; 
neither party to recover costs of appeal. 

BINGHAM, Circuit Judge (dissenting). It seems to me that the de- 
cree of the District Court should be affirmed, and for the reasons there 
stated. 



BENEDICT V. CITY OF NEW YORK. 
(Circuit Court of Appeals, Second Circuit. August 6, 1917.) 

No. 207. 

1. Courts ©=>284 — Jurisdiction of Fédéral Courts — Fedebal Question. 

Where a suit involves a real and substantial controversy respecting a 
fédéral question, raised in good faith, the Jurisdiction of a fédéral court 
does not dépend on diversity of citizenship, nor on the validity of the claim 
asserted. 

2. Municipal Corporations <g=5371 — Improvembnts — Spécial Fund — Ex- 

press Trusts. 

A législative aot, appolnting commlssioners to make a city improvement 
and to pay for the same by the Issuance of improvement certificates, pay- 
able only out of a spécial fund, to be created by the levy and collection 
by designated city offlcers of assessments on the property wlthln the dis- 
trict, created a statutory trust for the benefit of the holders of the cer- 
tificates, enforceable against ail parties charged with Its exécution. 

3. Trusts <S=5365(2) — Suit to Enforce — Limitation. 

Where in such case the city treasurer, charged by the statute with the 
duty of selling the property, the assessments against which remained un- 
paid after 10 years, sold certain of the property for less than the assess- 
ments against It and accrued interest, the resuit being the cancellation 
of ail liens and leaving insutficient in the fund to pay outstanding cer- 
tiflcates, such action was an open répudiation of the trust, which gave 
holders of certificates an immédiate right of action for its breacli, and a 
certiflcate holder, who, with knowledge of such action, delayed brlnging 
suit uutil it was barred by limitation under the laws of the state, will not 
be glven équitable relief in a fédéral court. 

4. Courts iS=>375 — Fédéral Courts — Following State Statute of Limita- 

tions. 

In the absence of any statute of limitations enacted by Congress, the^ 
fédéral courts of equity usually follow the state statutes, even In suits 
which dejiend upon or arise under the laws of the United States. 

e=sFoi other cases see saœe toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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5. THUsTf5 <S=^365(2)— Stale Demands. 

Where a complainant delayed for 17 years after the open répudiation 
of a trust lîefore inaking any persistent effort to enforoe it, he will le 
denied relief in equlty ou the ground tliat his demand is stale. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Elias C. Benedict against the City of New York. 
Decree for défendant, and complainant appeals. Affîrmed. 

For opinion below, see 235 Fed. 258. 

This cause conies liere on appeal from the TJnited States District Court for 
tlie Southern District of New York. The complainant is a citizen of the state 
of Connecticut, and hrings his bill a.gainst the défendant, a municipal cor- 
poration organized under the laws of the state of New York, and having its 
principal place for conducting its business in the Southern district of that 
state, heing a résident thereof. The bill of complaint is a voluminous one, 
and covers 49 pvinted pages. The complainant sues on his own account and 
on behalf of ail others similarly sltuated. 

It appears that défendant is sued as the successor of Ixmg Island City, 
which became annexed to and Consolidated with the city of New York by 
chapter 466 of the Laws of 1901 of the state of New York. The city of Long 
Island City, being at the time a municipal coriioration of the state of New 
York, prior to June 11, 1879, issued and delivered to Fanvell, Sage & Oo., 
through its treasurer and receiver of taxes, certain certiflcates amountiug in 
the aggregate to the suni (face value) of $8,000, which certiflcates were pay- 
able with Interest at the rate of 7 per cent. The certiflcates were issued to 
Farwell, Sage & Co. under a certain contract between that Company and the 
city of Long Island City for the openiug up of certain streets in that city. 
Each and every one of thèse certiflcates was assigned to the complainant prior 
to June 11, 1879, and he at ail times since has ehximed to be the lawful owner 
and holder thereof. Thèse certiflcates, part of a total issue of $1,847,500, 
liave never been paid, although complainant has made demand and taken 
varlous steps for their collection. 

The certiflcates were issued under chapter 326 of the I^ws of 1874 of the 
state of New York. The statute in question ereated an improvement com- 
"mlssion, which was authorized to make certain improvements in what was 
then known as the First ward of Long Island City. For tlie purpose of paying 
for the improvements, the commission was authorized to issue certiflcates. 
To secure payment of thèse certiflcates, assessnients were levied on certain 
properties in Long Island City. The statute provided that if, at the end of 10 
years, the assessnients were not paid, the properties could be sold by the 
treasurer and receiver of taxes of Long Island City. 

Complalnant's proposition is that the memhers of the commission and their 
emiiloyés, and those who assisted them in the performance of their duties un- 
der that législation, were local oflicers of Long Island City, and that that mu- 
nicipality, and its successor, the présent défendant, is liable for their wrongful 
acts. And he contends, in particular, that the défendant and its predecessor 
were guilty of a breach of an express statutory trust. 

The trust which complainant relies upoii is alleged to hâve been ereated by 
the act of 1874, which established an improvement fund for the payment of 
the improvement certiflcates, and which directed that it should be set apart 
and administered for the beneflt of the certiflcate holders. The method by 
which the fund was to be provided will appear more fully in the opinion 
which foUows. The breach of the trust which is alleged to hâve been com- 
mitted grows out of certain acts of the treasurer of Long Island City, which 
had the effect of impairing the improvement fund and leaving unpaid a large 
number of the certiflcates Including those held by the plaintifC. The facts 
relating to the breach will appear more fully hereafter. 

The District Court dismissed the bill, without costs. 

gsaFoi otliei cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Reed & McCook, of New York City, for appellant, 
Lamar Hardy, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [1] The 
first matter to be considered is that which relates to tlie Jurisdiction 
of the court. In the court below the défendant did not raise the 
question, and the District Judge made no référence to it in his opin- 
ion. But the défendant in his argument in this court has asserted a 
want of jurisdiction in the court. The claim rests upon that section 
of the Judicial Code (section 24) which provides that : 

"No District Court sliall liave cognizance of any suit (exoept upon foreigu 
bills of exehauge) to retover upon uii.v promissory note or otlier clio.se in actiou 
in favor of auy assis:uee, or of any sub.sequent liolder if sucli instrument be 
payable to bearer and be not mude by any corporation, unless .such suit mlglit 
hâve been proseeuted in such court to recover upon said note or other chose 
in action if no assijînnient had been uinde, etc." U, S. CompUed Statutes 
(1916) Annotated, § 991. 

The argument is that, if no assignment had been made of thèse cer- 
tificates by Farwell, Sage & Ce, of the city of New York, to whom 
they were originally issued, no suit could hâve been brought, as there 
would not hâve been the requisite diversity of citizenship. Therefore 
it is said the complainant, as the assignée of Farwell, Sage & Co., 
cannot maintain the suit as the subject-matter of the suit is choses in 
action, and the bill contains no averment that suit could hâve been 
maintained by the assignées, if no assignment had been made. And 
counsel call our attention to the fact that the Suprême Court has held 
in a séries of cases beginning with Turner y. Bank of North America, 
4 Dali. 8, 1 L. Ed. 718 (1799), that the presumption is that a cause is 
without jurisdiction of the court, unless the facts which confer juris- 
diction are set forth upon the record. 

The complainant's brief , however, contains the f ollowing statement : 

"The allégations iu the blU of eomplalut, and the decree appealed froui, 
uiake it clear that u fédéral constitutional question is raised. That such 
!i question Is raised under the pleadlngs appears from Penn Mutual, etc., Co. v. 
Austin, 168 U. S. 685, 695, 18 Sup. Ct. 223, 42 L. Ed. 620 ; Léonard v. CUy of 
Shreveport (C. C.) 28 Fed. 257." 

It is évident that the complainant bases his right to sue, not upon 
diversity of citizenship, although he is a citizen of Connecticut and 
défendant is a citizen of New York, but upon the ground that a féd- 
éral question is involved. The fédéral question presented is that com- 
plainant claims that he has been deprived of his property without due 
process of law, and that the obligation of the contract under which 
the certificates sued upon were issued has been impaired by certain 
législation of the state of New York. Where the right claimed is 
founded, as it is in this case, on a fédéral question, diversity of citi- 
zenship of the parties is immaterial and unnecessary. Elk v. Wilkins, 
112 U. S. 94, 5 Sup. Ct. 41, 28 D. Ed. 643. The jurisdiction does not 
turn upon the validity of the claim set up, but upon the fact that there 
is a real and substantial controversy respecting a fédéral question. The 
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claim that the contract has been impaired is made in good faith, and 
is not frivolous, and the court has jurisdiction. Pacific Electric Ry. 
Co. V. Los Angeles, 194 U. S. 112, 24 Sup. Ct. 586, 48 h. Ed. 896. 

This brings us to inquire as to the real merits of the controversy. 
The Ivaws of 1871 of the State of New York, chapter 765, entitled 
"An act to provide for the laying out of streets, avenues, roads and 
parks in I/)ng Island City," named certain persons therein designated 
as commissioners for the purpose of performing the acts and duties 
prescribed by the statute, including the power to grade, sewer, and 
pave streets within the district described. The L,aws of 1871, chapter 
461, tit. 6, § 23, entitled "An act to revise the charter of Long Island 
City," and in force when the certificates were issued, provided that 
ail sales for taxes in that city should be made for the shortest period 
for which any person would take the premises and pay the taxes or 
assessments, interest percentage and expansés. 

The Laws of 1874, chapter 326, entitled "An act to provide for im- 
provements in and adjoining the First ward of Long Island City," 
directed the commissioners to ascertain and certify to the board of as- 
sessors the expenses of the grading, sewering, paving, etc., provided 
for in the act. It required the estimated cost to be assessed upon the 
several lots within the improvement district, and declared that the as- 
sessment should be a lien on the property assessed to the extent of 
the amount assessed, together with the interest at the rate of 10 per 
cent, per annum. The interest was to commence to run three months 
after the filing of the assessment roll, and was to run until the assess- 
ment with interest was fuUy paid. Section 5 of the act provided as 
f ollows : 

"No warrant shall be Issued or required for the collection of any assessments 
under thls act; nor shall any warrant be Issued for any sale of lands for 
nonpayment of such assessments untU ten years after the flllng of such assess- 
ment roll ; but ail lots, pièces or parcels of land on which any assessment 
under this act shall remain unpald on and after the day of the expiration of 
ten years after the flling of the assessment roll, afCectlng the section or sub- 
district in which the lot is located, shall be advertised and sold for the pay- 
ment of such unpaid assessment ; and such sale or sales shall be made by 
the receiver of taxes or other offlcer then chargea by law with the duty of 
selUng lands in said clty for nonpayment of clty taxes and the proceedlngs 
for such sale, and such sale shall be the same and on the same notice and 
like terms ; and said lots or parcels of land so sold may be redeemed, and in 
default of such rédemption title thereto shall be given and perfected in the 
same manner, to the extent and with the same force and effect. • • • " 

Section 6 of the act provided as f ollows : 

•< • • « t£]jg Improvement certificates herelnafter provided for shall be 
receivable at ail times at par and accrued interest in paymeilt of any assess- 
ment under this act, and of the Interest accrued thereon. AU moneys recelved 
by said treasurer in payment of such assessments or interest shall be placed 
to the crédit of the improvement fund, conslstlng of the amounts in tlie hands 
of the treasurer growing out of payments of said assessments, and interest, 
and shall be kept separate and apart from any other moneys in his hands, 
and no part of said fund shall ever be paid out by him, except for the purchase 
of such improvement certififates as provided in the seventh section of this 
act, or as is herein otherwise provided. ♦ • • " 
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Section 9 of the act authorized the commissioners, in order to pay 
the expansés of the improvements, to issue from time to time, and 
as required by and under the contracts made by them, certificates of 
indebtedness, which certificates should be known as the "Improvement 
Certificates in Long Island City." It provided that such certificates 
should be paid out at par to contractors for payment falHng due to 
them upon contracts for work or materials furnished. It provided 
that: 

"They [certificates] sliall be recelvable at ail tluies, at i)ar and accrued in- 
terest in payment of any assessments laid under thls act and of the accrued 
Interest thereon and shall be payable wlth interest as aforesaid In the manner 
herelnabove provided, out of any moneys whicli shall corne into the said 
treasurer's hands to the crédit of said improvement fuud." 

It also provided that : 

"On recelving any of said certificates in payment of assessments or interest, 
or by purchase, as hereinbefore provided, said treasurer shall cancel such 
certiflcate," etc. 

Section 11 of the act provided: 

"Upon the completion of the sales for the nonpayment of the assessments 
levled, as hereinabove provided, of the lots and parcels of laiid in said im- 
provement district, after tlie expiration of ten years from the fliling of the 
assessment roUs, ail the certificates issued by the said commissioners shall 
be paid off," etc. 

The laws of 1879, chapter 501, section 10, provided that at the sale 
of any lot for nonpayment of assessments it should be the duty of the 
officer making the sale to receive the improvement certificates in pay- 
ment of the assessments, and that such certificates when received by him 
should be permanently canceled. 

In 1886 an act was passed governing tax sales in Long Island City, 
known as chapter 656. This act authorized the city treasurer to sell 
lands at public auction for nonpayment of taxes or assessments and pro- 
vided that such sales should be — 

"for the lowest term of years for which any purchaser will take the same and 
pay the aggregate amount due thereon, and if no person shall so ofCer to 
purchase such property for a term of years, said treasurer or his représenta- 
tive shall sell such parcel in fee simple, to the hlghest bidder. ♦ * « Said 
treasurer shall bid in, in the name of the city for the use of the proper fund 
or account, ail parcels of real estate at such sale, and to be sold for uupaid 
taxes, assessments, water rates and rents, wliich shall not be sold to any 
other person." Section 4. 

The act also provided, if real estate sa sold was not redeemed as 
provided for in the act, the treasurer should exécute to the purchaser a 
lease, or, if sold in fee, a conveyance, which conveyance should vest 
in the grantee an absolute estate in fee, and that the lien or liens for 
which the same had been sold should thereupon be canceled. 

The improvements made under the act of 1874 were considérable and 
expensive, and converted what was a vast meadow or swamp of practi- 
cally no value into a valuable property. Streets were laid out, graded, 
and sewered. A large proportion oi thèse streets were curbed, gutter-, 
ed, flagged, and paved. The contractors who did the work were paid 
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in improvement certificates, which tliey took at par. Thèse certificates 
were payable only out of an improvement fund, whicli we hâve seen 
the law required to be raised by assessments levied upon the property 
benefited, and which constituted a Hen upon each lot to the amount of 
its assessment, with a penalty charged for delayed payments. 

The law under which the certificates were issued provided for a sale 
of the lots assessed in case of the nonpayment of the assessments levied, 
and as a large portion of the assessments remained unpaid it became 
necessary for the treasurer of Long Island City to advertise the lots for 
■sale. The first sale occurred in December, 1888. At that sale the 
amount bid for each lot was equal to or in excess of the amount of the 
assessment. But in 1892 and 1893 subséquent sales were made, and 
lots were sold for much less than that for which they were assessed. 
In some instances sales were made for only 5 per cent, ot the assess- 
ment, and the average price at which the lots were sold was 40 per 
cent, of the amount of the assessment. The resuit, in short, was that the 
improvement fund which the act of 1874 provided for, and out of which 
the certificates alone were payable, was not produced in the amount 
originally contemplated, and after ail the lands assessed had been sold 
there were certificates having a face value of $300,000 which were left 
unpaid, and with no fund out of which payment could be made as origi- 
nally provided. It appears that the plaintiff acquired a number of thèse 
unpaid certificates. They came into his possession as a member of the 
banking house of Benedict, Flower & Co. He was the senior member 
of that house, and Mr. Flower, who was associated with him, after- 
wards became Governor of the state of New York. This house ad- 
vanced to the contractors, Farwell, Sage & Co., the money which was 
used in making the improvements, and for the moneys SO' advanced 
Benedict, Flower & Co. received payment in certificates issued to the 
contractors by the authorities of Long Island City. The certificates 
sued upon, as has been heretofore mentioned, aggregate the sum (face 
value) of $8,000, and were received by the plaintiff as a part of his 
share in the assets of the firm of Benedict, Flower & Co., and on its 
dissolution in 1875 he has been the owner and holder of them ever 
since. 

The plaintifif does not claim that any primary obligation to pay the 
certificates existed on the part of Long Island City ; and this suit is 
not Brought to enforce any such liability. He does not claim that the 
certificates were in the nature of promissory notes for the payment of 
money, given by Long Island City as promisor. The plaintifl: claims : 

(1) That the commissioners appointed under the act of 1874 for the 
purpose of making certain improvements in Long Island City, fo pay 
for which the certificates were issued were the agents and représenta- 
tives of the city, for whose acts the city was liable. 

This the défendant dénies, and asserts that the commissioners were 
independent public officers, and not servants or agents of the niunic- 
ipality. This question, for reasons hereinafter appearing, the court 
does not find it necessary to détermine. 

The plaintifif also claims : 
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(2) That the treasurer and receiver of taxes of Long Island City 
was a local officer and agent of the city in the performance of the acts 
performed by him in and about the conduct of the assessment sales 
herein mentioned, and that for his acts the city was in like manner 
liable. 

This the défendant likewise dénies. This question, for reasons here- 
inafter appearing, the court also finds is unnecessary to pass upon. 
The plaintifif also claims : 

(3) That the treasurer, and therefore Long Island City, was in fault 
because lots assessed for the improvements made were sold for less 
than the assessments and accrued interest, and for not preserving the 
lien of the assessments intact. 

This the défendant likewise dénies, and calls attention to the déci- 
sion of the Court of Appeals of New York in Nelson v. Bleckwenn, 137 
N. Y. 565, 33 N. E. 338, which affirmed without opinion the judgment 
of the General Term for the Second Department, feversing the action 
of the court below in issuing an injunction against the treasurer of 
Long Island City, which restrained him from selling any of the lots for 
less than the face value of the assessment and from receiving in pay- 
ment improvement certificates instead of cash. The General Term ex- 
pressly held that the treasurer might accept bids for less than the 
amount of the assessment and still accept the certificates in payment. 
This the court thought allowable under the acts of 1879 and 1886. The 
question as to whether thèse acts violated the Constitution of the 
United States was not discussed and does not appear to hâve been con- 
sidered. 

The plaintiff contended on the argument before us that the acts vio- 
late the fédéral Constitution, in that the construction placed upon them 
by the New York courts deprives him of property rights vested in him 
by virtue of the act of 1874 as the only way in which the liens of the 
assessments could be made secure and paid was by a sale of lots for the 
full amount of the assessments. Upon that question it may well be 
that this court is not concluded by the décisions of the state courts. 
But in the view we take of this case, and for reasons which will be 
stated in a subséquent part of this opinion, we are not called upon to 
détermine whether the statutes referred to are void as to this plaintiff, 
as depriving him of his property without due process of law, or as im- 
pairing the obligation of the contract contrary to the provisions of the 
Constitution of the United States. 

[2] The plaintiff also claims : 

(4) That the act of 1874 created a statutory or express trust, in 
that it provided for an improvement fund out of which the certificates 
were to be paid; the act imposing no liabihty to pay the certificates 
except out of that fund. 

We hâve seen that section 6 of that act, heretofore set f orth, required 
that ail moneys received by the treasurer of Long Island City in pay- 
ment of the assessments or interest should be placed to the crédit of 
the improvement fund, which was to consist of the amounts in the hands 
of the treasurer growing out of payments of the assessments and inter- 
est. This fund the statute required to be kept separate and apart from 
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ottier moneys in his hands, and no part of the fund could be used, ex- 
cept for payment of the certificates. The right of the certificate holders 
was therefore a right to hâve the fund properly collected and adminis- 
tered. The making of the assessrnents, the collection of the assess- 
menls, and the maintenance and disbursement of the fund were duties 
specifically imposed upon the commissioners, assessors and treasurer 
of Long Island City. We are not disposed to question that this created 
a statutory trust for the benefit of the certificate holders. The statu te 
provided for the création of a certain fund previously ascertained in 
amount to be raised by assessrnents upon certain property, and that the 
fund so established should be kept distinct and apart from any other 
moneys or f unds, and should be applied to the sole purpose of the ré- 
demption of the certificates. There is thus provided a certain person 
(the treasurer of Long Island City) in whom is to be vested the légal 
title to a distinct and separate fund or res which is to be held for the 
bénéficiai use of certain persons (the certificate holders). There is a 
definite subject and an ascertained object; and, where a spécifie prop- 
erty is directed to be collected and set apart and applied to a spécifie 
purpose, equity raises by implication an express trust to effectuate the 
intended object. The courts bave decided so- often as to make unnec- 
essary the citation of authorities that one who receives money to be 
paid to another, or to be applied to a particular purpose, is a trustée, 
and if he does not apply it he may be sued in equity for a breach of 
trust. 

The complainant insists that, while the city treasurer was made the 
récipient of the fund and charged with its collection and disbursement, 
he took it as an officer of Long Island City, or as its agent, and that the 
trust was imposed upon the city in its corporate capacity. The certifi- 
cates which were issued were in f orm as foUows : 

"Improvement Certificate.i $ . 

"No. . State of New York, Long Island City. 

"January 6, 187 — . 
"This is to certify that Farwell, Sage & Co., or bearer, is entitled to 



dollars, with interest thereon at the rate of 7 por cent, pcr annum, from 
the date liereof, payal>le out of the improvement fund in Long Island City, 
estal)lislied uiuler chapter ;i2G of tlie Laws of New York, ])assed May 5, 1874, 
entitled 'An act to provide for Iniprovements in and ad.ioining the First ward 
of Ivon,^ Island City,' this certificate boing issued nnder the provisions of 
said act, and the said amount and interest being payable as provided tlierein. 

'■§ . P. G. Van Alst, 

"Wni. Bridge, 

"H. S. Anable, Connnissioners. 
"Countersigned: John R. Morris, Treasurer of Long Island City. 

"$ . $ ." 

1 The following is a copy of the baclî of the certificate. 

"This certificate is one of the inipi-ovement certificates in Ijong Island City 
issued under the provisions of the act withln mentioned. It draws interest 
at the rate of 7 per cent, per annum and is reeeivable at par and accrued in- 
terest at any time in payment of any assossment laid under said act and of 
the accrued interest ou «u< h assessmeiit. Alleu & Chard." 

The names signed were those of attorneys. 
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Tt will be observed that the certificate contains no promise to pay, 
except out of an improvement fund, and that it is not issued by Long 
Island City, although it is countersigned by the city treasurer. And 
it seems to be a matter of common knowledge that Long Island City, at 
the time the act of 1874 was passed, was in an unfortunate financial 
condition. It has been described as being at that time "an impov- 
erished, taxridden community." And it is quite easy to understand 
that the Législature intended to take the subject of thèse improve- 
ments out of the hands of the usual représentatives of the city and lodge 
it in independent commissioners. 

The défendant, in strenuously denying that any trust was imposed 
upon the city, gives as its reasons the following allégations of what it 
conceives to be the facts : That Long Island City, as such, was not 
authorized to issue the certificates involved, or to make the improve- 
ments for the payment of which the certificates were issued, or to 
levy the assessments, but that power was lodged in independent offi- 
cers; that the city, as such, was not authorized to collect any of the 
assessments after they were levied, or to foreclose the liens of the 
assessments by selling the properties, but that power was vested in an 
independent officer, the city treasurer. And défendant insists that no 
obligation was imposed in terms upon the city either to create or to 
maintain the rédemption fund ; and it insists, f urther, that Long Island 
City could not hâve been a trustée, as under the terms of the statute it 
was not invested with title to the assessments and to the moneys which 
were received from the sale of the properties. The conclusion it 
deduces from the facts assumed is that no express trust, and no duty 
in the nature of a trust, and no power in trust, was imposed upon the 
city for the benefit of the certificate holders. 

But, as we stated in an earlier part of this opinion that it was not 
necessary to détermine whether certain officers were mère agents of 
the city or not, so, for reasons about to be stated, it is not necessary 
now to say whether the trust which we think came into existence in 
connection with the issuance of the certificates was one imposed upon 
the city in its corporate capacity, or simply upon the officiai whose 
duty it was to collect and disburse the fund. 

[3] The plaintiff also claims : 

(5) That in the sale of the lands for less than the amount of the as- 
sessments, with interest, and in receiving in payment therefor certifi- 
cates, instead of the currency of the country, and in canceling the 
assessments before payment in money had been made in fuU a gross 
breach of the trust was committed, by reason of which the fund pro- 
vided to be raised for the payment of the certificates under the terms 
of the act of 1874 was never raised. He therefore asks that the trust 
be recognized and enforced, and that an accounting be had of the 
amounts that would hâve been received by Long Island City and its 
treasurer from the sale of the lands, if the same had been sold for 
the full amount of the assessments, with interest, as required by the 
law as it stood when the certificates were issued, and that the amount 
due upon the certificates owned by him be ascertained and be decreed 
to be paid to him. 
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Admitting that a trust was imposed, and conceding for the purposes 
of the argument that the acts complained of amounted to a breach of 
the trust there is no escape from the conclusion that they constituted 
an open, definite, and final répudiation of the trust. For the resuit 
of the course taken was to make it impossible that a rédemption fund 
should be obtained out of which payment of plaintiff's certificates could 
be made. 

It is also apparent that this open and final répudiation of the trust 
was known to the plaintiff's agent in 1892. That agent testifiéd that 
he had entire charge of ail the plaintiff's interests in Long Island City 
at that time, and that he was présent at the sales made in 1892, and 
protested verbally and in writing against the course the treasurer pur- 
sued and the spécifie acts now complained of, and that he was then 
told by that officiai that he should do exactly what was done. This 
répudiation of the trust then and there made to the agent thereby be- 
came the knowledge of the principal, the plaintiff herein; for the 
knowledge of the agent is the knowledge of the principal, so that the 
plaintiff knew of the conduct complained of 17 years before the prés- 
ent suit was commenced. This, in our opinion, is the crucial fact in 
this case. This it is which makes it impossible for him to maintain 
this suit at this late day. This it is which makes it immaterial whether 
the trust was imposed upon the city or upon the city treasurer in his- 
individual capacity; and this it is which made it unnecessary to con- 
sider whether the varions persons engaged in thèse transactions acted 
as agents of the city or as independent officers. 

Statutes of limitation do not run against express trusts until openly 
repudiated, to the knowledge of the cestui. They do, however, begin 
to run at that time. Such is recognized to be the law in the courts 
of New York (Zebley v. Farmers' Loan & Trust Co., 139 N. Y. 461, 
34 N. E. 1067), and in the courts of the United States (New Orléans 
V. Warner, 175 U.S. 120, 130, 20 Sup. Ct. 44, 44 L. Ed. 96). The 
principle is recognized generally throughout this country, as well as 
in England. 

[4] In the absence of any statute of limitations enacted by Congress, 
the fédéral courts of equity usually f ollow the state statutes ; and they 
do this even in actions which dépend upon or arise under the laws of 
the United States. O'Sullivan v. Félix, 233 U. S. 318, 322, 34 Sup. 
Ct. 596, 58 ly. Ed. 980. The complainant is hère asserting an équi- 
table right, and it is true that as a gênerai rule the equity jurisdiction 
of the United States is not afïected by state laws. That principle can- 
not be invoked however to deprive a fédéral equity court of the power 
to refuse relief to a suitor whose right is barred by a state statute of 
limitations. Such statutes are not binding upon fédéral courts in suits 
in equity, yet those courts may and generally do apply the statutes upon 
principles of analogy ; and such statutes hâve been applied by thèse 
courts to claims against trustées. The Suprême Court said in Wag- 
ner V. Baird, 7 How. 233, 257, 12 L. Ed. 681 (1849), that: 

"In cases of concurrent jurisdiction, courts of equity eonsider tliemselves 
bound by ttie statutes of limitation wliicb goveru courts of law in like cases ; 
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and thls rather in obédience to tlie statutes, tlian by analogy. In many othcr 
cases they act upon the analogy of the limitations at law." 

Authorities to support the above statement are numerous and dé- 
cisive. Godden v. Kimmell, 99 U. S. 201, 210, 25 L,. Ed. 431. We think 
the action is barred under the New York statute; if not under the 
6-year statute (Code of Civil Procédure, § 382), then under the 10-year 
statute (Code of Civil Procédure, § 388). 

The treasurer's duty to collect the assessments by making sales of 
the property assessed was a duty which he was bound to perform un- 
der the act of 1874 after the expiration of 10 years f rom the filing of 
the assessment rolls. If he failed to perform it, or performed it im- 
properly, a cause of action then accrtied. In the case at bar the cause 
of action arose at the time the treasurer repudiated the obligation to 
create and maintain the improvement fund. After the sales of the 
assessed properties in 1892 and 1893, there was no property of any 
kind in the hands of the treasurer out of which payment of thèse cer- 
tificates could be made, and no property out of which the rédemption 
fund could be created. 

[5] But if no statute of hmitations existed, either state or national, 
there would still be a reason why this suit would fail. It is a gênerai 
principle of equity that stale claims ought not to be encouraged. In 
Sullivan v. Portland & Co., 94 U. S. 806, 811, 24 L. Ed. 324, Mr. 
Justice Swayne, speaking for the Suprême Court, said : 

"To let in the défense that the daim is stale, and that the bill cannot, there- 
fore, be supported, it is not necessary that a fonndatlon shall be laid by any 
averment in the answer of the défendants. If the case, as it appears at the 
hearlng, is liable to the objection by reason of the lâches of the complainants, 
the court will, upon that ground, be passive and refuse relief, lilvery case is 
governed chiefly by its own circumstances. Sometimes the analogy of the 
statute of limitations is applied ; sometimes a longer period than that pre- 
scribed by the statute is required ; in sonie cases a shorter time is sufficient; 
and sometimes the rule is apiilied wliere there is no statutable bar. It is com- 
pétent for the court to apply the inhérent principles of its own System of jur- 
isprudence, and to décide accordingly." 

In the instant case the plaintiff's acquiescence appears to hâve been 
absolute from 1892 to 1905, with the exception that he commenced 
a suit in June, 1893, to restrain the treasurer of Long Island City 
(a) from receiving certificates from property owners, when redeeming 
their properties from the assessment sales; and (b) from marking 
upon the books, as paid, any assessment where the property was sold 
for less than the amount of the asssessment. He apparently never did 
anything more with the 1893 suit than to begin it. After 1905 there 
were negotiations with the city, not upon a claim of right, but of 
grâce. Under the circumstances, the plaintiff has not acted with rea- 
sonable diligence. And it is a fundamental principle that nothing will 
call forth the aid of equity but conscience, good faith, and reasonable 
diligence. If during this period there had been persistent and im- 
médiate litigation, which had failed because of some misapprehension 
as to the remedy available, and upon the faihire this suit had been 
commenced, there would bave been some ground for the claim that 
the lâches at least were excusable. As it is, there is none. 
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For the reasons stated, it is the judgment of this court that the 
bill was properly dismissed. 
Decree affirmed. 

HOUGH, Circuit Judge, concurs, on the ground that plaintiff's claim 
is stale. 



UNITED STATES v. PORTER FUEL CO. et al. 

SAME V. PORTER FUEL CO. 

(Circuit Court of Appeals, Biglith Circuit. Seiitember 3, 1917.) 

Nos. 4713, 4714. 

1. Appeal and Eeror ©=854(2) — Review — Matters Revibwabu;. 

A decree of tlie trial court will not be reversée!, if a wrong reason for 
tlie decree is assigned by the court in delivering its oral opinion, for the 
reason miglit be wrong and tlie decree right. 

2. Public Lands (©=120 — Minekal Land — Vacation of Patents. 

Timber and Stone Act June 3, 1878, c. 151, 20 Stat. 80, déclares In sec- 
tion 1 (Comp. St. 1916, §, 4671), that nothing shall defeat or impair any 
bona flde claim under any law of the United States or authorize the 
sale of any mining claim or the improvements of any bona flde settler, or 
lands containing gold, silver, etc., or coal ; in section 2 (section 4672) 
that any person desiring to avail himself of the provisions of the act shall 
flle with the register a written statement setting forth, among other facts, 
that the land does not, as the applicant verily believes, contain any valu- 
able deposlt of minerai or of coal ; and in section 3 (section 4673) that 
the applicant shall présent satisfactory évidence to the land office that 
the land apparently contains no valuable deposlts of coal. Act June 6, 
1900, c. 791, 31 Stat. 614, relatlng to forest lieu sélections, provides that 
the lands to be selected shall be conflned to vacant surveyed and nonmln- 
eral lands which are subject to hornestead entry. The Homestead Law 
(Rev. St. § 2302 [Comp. St. 1916, § 4591]) déclares that minerai lands shall 
not be liahle to entry and settlement. Held, that patents to land Issued 
under the two acts cannot be set aside, where at the time the patents 
were issued the land was not l^nown to contain valuable minerais, but, 
to warrant vacation of the patents, it must appear that the Itnown con- 
ditions at the time were plainly such as to engender the belief that the 
land contained minerai deposits of sufflcient «iuality and quantlty to 
render their extraction profitable. 

3. Appeal and Erbor <©=5934(1) — Review — Decree — Pbesumptions. 

As the trial court heard the évidence, it will be presumed on appeal 
that the decree below was right, unless it appears that there has been 
an obvions error in the application of the law, or some serions mistalie in 
considération of the évidence. 

4. Public Lands <®=3ll4(6), 120 — Patents — Presumption as to Validity — -Va- 

cation. 

The exécution of a patent itself raises a presumption that ail precedlng 
step.s requlred by law were duly observed, and in a suit to vacate a patent 
on the ground that fraud was practiced on the Land Department, the 
government has the burden of proof, and must sustaln it by évidence 
which commands respect and produces conviction. 

5. Public Lands <S=3l20 — Patents— Vacations — Evidence. 

In a suit to set aside a patent to public lands, on the ground that the 
lands were coal lands and Icnown as such at the time of the exécution of 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
247 F.— 49 
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the patent, évidence held Insufflcient to sustain the government's con- 
tention. 

Stone, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the District 
of Colorado ; Jacob Trieber, Judge. 

Suit by the United States of America against the Porter Fuel Com- 
pany, Consolidated with a suit by the same plaintiff against the Porter 
Fuel Company and another. From decrees for défendants, the United 
States appeals. Affirmed. 

Eugène B. Uacy, Asst. U. S. Atty., of Denver, Colo. (Harry B. Ted- 
row, U. S. Atty., oi Denver, Colo., and Frank Hall, Sp. Asst. to Atty. 
Gen., on the brief), for the United States. 

C. C. Dorsey, of Denver, Colo. (N. H. Loomis, of Omaha, Neb., on 
the brief), for appellees. 

Before CARUAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

CARLAND, Circuit Judge. Thèse are actions commenced by the 
United States, hereafter called plaintififs, against the Porter Fuel Com- 
pany and the Continental Trust Company, hereafter called défendants, 
for the purpose of vacating and setting aside for f raud certain patents 
issued for lands located in the state of Colorado. By stipulation the 
actions were Consolidated for trial, and they hâve been argued and sub- 
mitted hère on one record. The trial court dismissed both actions for 
v^fant of equity. 

The Porter Fuel Company holds the légal title to the lands in contro- 
versy, having purchased the same from the original entry people. The 
Continental Trust Company is the trustée under a deed of trust given 
by the Fuel Company to secure the payment of its bonds and covering 
said lands. The défendants denied the allégations of fraud, and also 
pleaded that they were bona fide purchasers of the land for value with- 
out notice of the alleged fraud. The trial court did not reach the ques- 
tion of bona fide purchaser, as it decided there was not sufficient évi- 
dence to sustain the charge of fraud. The trial court made no spécial 
fîndings of f act, and no gênerai finding of fact, except as such a finding 
must be inferred from the decree dismissing plaintiffs' complaint. The 
court, however, delivered an oral opinion at the close of the évidence 
stating generally the reason for its judgment. There are 19 assign- 
ments of error in one case and 8 in the other, but ail taken together only 
amount to' an assignment that the trial court erred in dismissing the 
complaint of the plaintififs. 

[1] When counsel for plaintififs corne to demonstrate why the court 
erred in dismissing the complaint they présent their argument under 
two headings as follows: (1) The District Court erred in its ruling 
in respect to the burden of proof. (2) The District Court erred in 
holding that the government was required to show that the land in suit 
contained a workable vein of coal. Thèse headings are practically new 
assignments of error, and are based upon what the trial court said in 
delivering its oral opinion. The opinion of the court was not the sub- 
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ject of exception or assignment of errer. The reasons given in the 
opinion for the judgment of the court might be wrong, and still its 
judgment right. It is what the court did, and not what it said, which is 
subject to exception and review. We, therefore, in the présent case, 
are concerned only with the question as to whether the trial court erred 
in dismissing plaintiffs' bill of complaint, and not with its reasons for so 
doing, except as those reasons may throw Hght upon the question to be 
decided. 

The question presented for décision is one of fact, and in considering 
the same it will be helpful to ascertain just what the issues were before 
the trial court. The record shows that fourteen of the patents in 
suit were issued under the act of Congress approved June 3, 1878 (20 
Stat. 89), as amended by the act of August 4, 1892 (27 Stat. 348), com- 
monly called the "Timber and Stone Act." The other three patents 
were issued under the act of June 4, 1897 (30 Stat. 36), as amended by 
the act of June 6, 1900 (31 Stat. 614), which relate to forest lieu sélec- 
tions. 

[2] The fraud charged in the complaint with référence to the patents 
issued under the Timber and Stone Act is that the entry people were 
mère "dummies" representing the Porter Fuel Company, for whose 
benefit they made the entries pursuant to prior existing agreements 
prohibited by law, to which they subsequently conveyed the lands, and 
by which ail of the costs involved, including the government price, were 
paid, and that the affidavits of the respective entry people to the contra- 
ry were false; that the lands covered by each of said entries were at 
the respective dates thereof known coal lands, enterable only under the 
Coal Land Act, and not under the Timber and Stone Act, and so known 
to each of the entry people ; and that the affidavits of each of the entry 
people to the contrary were false. The fraud charged with référence 
to the patents issued for forest lieu sélections is that the lands covered 
by said patents were at the several dates of the respective sélections 
known as coal lands enterable only under the Coal Land Act, and not 
enterable as forest lieu sélections, and that they were at the time known 
to be such by the respective selectors and entry people, whose affidavits 
to the contrary were alleged to be false. 

Section 1 of the act of June 3, 1878 (20 Stat. 89 [Comp. St. 1916, § 
4671]), contains this proviso: 

"That nothing hereln contained shall defeat or impair any Ijona flde claim 
under any law of tlie United States, or authorlze the sale of any mlning claini, 
or the improvements of any bona fide settler, or lands coutalniug gold, silver, 
ciunabar, copper, or coal." 

Section 2 of the same act (section 4672) provides that any person 
desiring to avail himself of the provisions of the act shall "file with the 
register of the proper district a written statement in duplicate * * * 
designating by légal subdivisions the particular tract of land he desires 
to purchase," setting forth, among other facts, that the land does not, 
as the applicant "verily believes," contain "any valuable deposit of 
* * * or coal." Section 3 (section 4673) provides for the final proof 
upon which the entry is allowed. This section provides that the appli- 
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cant shall présent satisfactory évidence to the land office, that the land 
"apparently contains no valuable deposits of * * * or coal." 

The act approved June 6, 1900 (31 Stat. 614), relating to forest lieu 
sélections, provides that the lands to be selected under said act "shall 
be confined to vacant surveyed nonmineral public lands which are 
subject to homestead entry." The homestead law itself contains the 
following provision (R. S. § 2302 [Comp. St. 1916, § 4591]): "Nor 
shall any minerai lands be liable to entry and settlement under its pro- 
visions." In Diamond Coal & Coke Co. v. United States, 233 U. S- 
236, 34 Sup. Ct. 507, 58 L. Ed. 936, the Suprême Court, in speaking 
of the annulment of homestead patents as wrongly covering minerai 
land, said: 

"To justify the annulment of a homestead patent as wrongfully covering 
minerai land, It must appear that at the time of the proceedings whieh resulted 
in the patent 'the land was known to be valuable for minerai ;' that is to say, 
it must appear that the known conditions at the time of those proceedings 
were plainly such as to engender the belief that the land contained minerai 
deposits of such quality and in such quantity as would render their extraction 
profitable and justify expenditures to that end. If at that time the land was 
not thus known to be valuable for minerai, subséquent discoveries will not 
afiCeet the patent. The inquiry must be directed to the situation at that time, 
as were the applicant's proofs and the flnding of the land officers. If the 
proofs were not false then, they cannot be condemned, nor the good faith of 
the applicant impugned, by reason of any sul>sequent cliange in the cohûîtions. 
We say 'land kno-tvn at the time to be valuable for its minerais,' as there are 
vast tracts of public land in which minerais of différent kinds are found, 
but not in such quantity as to justify expenditures in the effort to extract 
them. It is not to such lands that the term 'minerai' in the sensé of the stat- 
ute is applicable. * * * We also say lands known at the time of their 
sale to be thus valuable. In order to avoid any possible conclusion against 
the validity of titles which may be issued for other kinds of land, in which, 
years afterwards, rich deposits of minerai may be discovered. It Is quite 
possible that lands settled upon as suitable only for agricultural purposes, en- 
tered by the settler and patented by the government under the pre-emption 
laws, may be found, years after the patent has been issued, to contain valu- 
able minerais. Indeed, this has often happened. We therefore use the term 
known to be valuable at the time of sale, to prevent any doubt being cast 
upon titles to lands, afterwards found to be différent in their minerai charac- 
ter from what was supposed when the entry of them was made and the 
patent issued. Detfeback v. Hawke, 115 U. S. a02, 404 [6 Sup. Ct. 95, 2& L. 
Ed. 423] ; Colorado Coal & Iron Co. v. United States, 12,3 TJ. S. 307, 328 [8 
Sup. Ct. 131, 31 L. Ed. 182] ; United States v. Iron Silver Mining Co., 128 U. 
S. 673, 683 [9 Sup. Ct. 195, 32 E. Ed. 571] ; Davis v. Weilil)old, 139 U. S. 507, 
519 [11 Sup. Ct. 628, 35 l,. Ed. 238] ; Dower v. Richards, 151 U. S. 658. 6a3 [14 
Sup. Ct. 452, 38 E. Ed. 305] ; Shaw v. Kellogg, 170 U. S. 312, 3-32 [18 Sup. Ct. 
632, 42 E. Ed. 1050] ; United States v. Plowmau, 216 U. S. 372, 374 [30 Sup. 
et. 299, 54 L. Ed. 523]." 

[3] The question of fact presented by the record is, therefore, on 
this branch of the case, whether the entry people or any of them at 
the time the proceedings were pending, which resulted in the final en- 
try of the land, knew or had good reason ta know that the lands in con- 
troversy were apparently valuable as coal lands. The theory of the 
plaintiffs seems to be, not that at the time of the respective entries there 
existed upon the lands in question, or any of them, a valuable deposit of 
coal which was disclosed to the eye and therefore apparent, but that 
as a matter of geological theory the whole région was underlaid with 
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a geological stratum technically designated as the "Mesa Verde forma- 
tion," which or a portion tiiereof passed under thèse entries, and there- 
fore each of the entry people committed perjury in the land ofifîce and 
obtained a conveyance of thèse lands by swearing that their respective 
entries apparently contained no valual^le deposit of coal. 

The trial court heard ail the évidence in open court, and the case 
cornes hère attended by the presumption that the decree below is right, 
unless it shall appear that there bas been obvions error in the applica- 
tion of the law or some serions mistake in the considération of the évi- 
dence. Thallman v. Thomas (C. C. A., 8th Cir.) 111 Fed. 277, 283, 
49 C. C. A. 317; Mastin v. Noble (C. C. A., 8th Cir.) 157 Fed. 506, 508, 
85 C. C. A. 98 ; De Laval Separator Co. v. lowa Dairy Separator Co. 
(C. C. A., 8th Cir.) 194 Fed. 423, 425, 114 C. C. A. 385 ; United States 
v. Marshall (C. C. A., 8th Cir.) 210 Fed. 595, 597, 127 C. C. A. 231 ; 
Roberts v. Roberts (C. C. A., 8th Cir.) 223 Fed. 775, 138 C. C. A. 102. 

[4] The only complaint made by counsel for the plaintiffs in their 
arguments as to any error of law or fact committed by the trial court 
is, as bas been stated, first, that the court in its oral opinion erred in 
stating the law as to the burden of proof ; second, that the court erred 
in stating in its oral opinion that the government was required to 
show that the lands in suit contained a workable vein of coal. The 
trial court was not charging a jury, and whether or not it erred in dis- 
missing plaintiffs' complaint can only be determined by an examination 
of the évidence in the record and not by an examination of the court's 
oral opinion. 

We bave spent much time in carcfully considering the évidence, 
which is necessarily voluminous, and bave arrived at the conclusion 
that, even if the trial court in its oral opinion placed too great a bur- 
den of proof upon the United States in the respects mentioned, there 
is nothing to show that such error was translated into the decree which 
was rendered. We understand the true rule regarding the burden of 
proof in cases brought to set aside land patents to be as foUows: 

"The respect due to a patent, the presumption that ail the precedins steps 
required hy law were duly observed, and the ol)vious necessity for stability in 
titles re.sting upon thèse officiai instruments, require that in suits to annul 
thera the government shall bear the burden of proof, and shall su.stain it by 
that class of évidence which commands respect, and that amount of it which 
produces conviction. Maxwell I^and Grant Case, 121 U. S. 325, 37&-381. 30 
L. Ed. 949, 958. 9.59, 7 Sup. Ct. 1015; United States v. Iron Sllver Min. Co., 
128 U. S. 673, 076, 32 L. Ed. 571, 572, 9 Sup. Ct. 195; United States v. Stin- 
son, 197 U. S. 200, 204, 205, 49 Ta Ed. 724, 725. 25 Sup. Ct. 426 ; United States 
v. Clark, 200 U. S. 601, 608, 50 L. Ed. 613, 616, 26 Sup. Ct. 340." Diamond 
Coal & Colve Co. v. United States, 233 U. S. 2.30, .34 Sup. Ct. 507, 58 E. Ed. 
936 ; United States v. D. C. Beaman & Colorado Kealty Holding Co., 242 Fed. 
876, C. C. A. (Sth Cir.). 

The investigation that we hâve made of the évidence contained in 
the record bas satisfied us that no .such conspiracy between the Porter 
Fuel Company and the several entry people was entered into as alleged 
in the complaint. 

[5] The only other question in the case is as to whether the lands in 
question or lands immediately adjacent to the same contained such 



774 247 FEDERAL REPORÏEB 

évidence of a coal deposit as to make it apparent to the entry people, 
at the time the several entries were made, that the lands in question 
were valuable for coal to such an extent as to be denominated within 
the meaning of the law as coal lands. The évidence does not show that 
the land itself gave évidence of containing valuable deposits of coal. 
The record shows, however, that the sedimentary deposits in the région 
where the lands in controversy are located are cretaceous rocks ; that 
they embrace the Dakota sandstones, the Mancos shales, the Mesa 
Verde formation, the Lewis shales, a'nd the Laramie sandstones. The 
Mesa Verde formation is from 700 to 1,000 feet in thickness. This is 
the formation in which coal is f ound in the région where the lands are 
located, and it is claimed that this formation extends under said lands ; 
but the évidence also shows that this formation does not always con- 
tain coal. It must be borne in mind in considering the évidence that 
the question is not whether valuable deposits of coal are now known 
to underlie thèse lands, but whether at the time the lands were entered 
the entry people knew, or ought to hâve known by such évidence as 
appeared upon the surface of the country where the lands lie, that the 
lands apparently contained valuable coal deposits. The entries were ail 
made between March 23, 1901, and July 24, 1906, both inclusive. One 
of the suits was commenced in 1908; the other in 1912. The cases 
were tried in 1915. 

It would be impossible in an opinion to review ail the évidence in the 
record, and, if ail the évidence were not reviewed, it would serve no 
useful purpose to refer to a portion of the same. We hâve carefully 
considered the évidence, and our conclusiori is that the évidence is not 
convincing that, at the time the several entry people made their entries, 
they knew or had good reason to know that the lands in question ap- 
parently contained valuable coal deposits, and that with such knowledge 
they deliberately and intentionally swore to the contrary. When the 
question of fraud is eliminated from the controversy, then the finding 
of the land officers of the government that the lands were not coal lands 
is conclusive upon the question. 

It results that the decree below must be affirmed ; and it is so ordered. 

The cross-appeals, Nos. 4720 and 4721, are dismissed. 

STONE, Circuit Judge (concurring in part, dissenting in part). A 
painstaking examination and considération of the entire record and ail 
of the évidence compels me to differ in some respects with the resuit 
reached by the majority of the court. 

The évidence is very convincing to me that ail except one of thèse 
entrymen (WiUiam Johnson) had at the time of the entry or sélection of 
the tract patented by him or her but one feature of the land, its coal 
value, in mind. Nor is there any doubt in my mind that they were 
correct in their estimation of the character of the land. In judging the 
knowledge of thèse entrymen, I do not at ail consider the expert testi- 
mony of those witnesses who' testified as to the geological formations of 
the district. It is hardly to be supposed that those who made the en- 
tries had any such information, though it is very probable that the 
officiais of the Porter Fuel Company did. But considération should be 
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given to those facts which would be évident to the layman and to such 
matters of common neighborhood knowledge as to which one living in 
the community could not well be ignorant. Thèse lands were rough, 
rugged, and mountainous — seamed with canons which in many places 
eut through and exposed the coal veins. There were numerous crop- 
pings or blossoms of this exposed coal occurring on or near practically 
every one of thèse tracts. Several mines were being operated in the 
immédiate vicinity. Other openings into coal had been made in various 
places by prospectors and résidents, who used the coal for household 
purposes. The Porter Fuel Company was operating two mines five 
miles apart. Ten of thèse tracts lie in a body touching the larger of 
thèse mines in the direction of the vein being worked on at the time. 
Two of the tracts were about three-fourths of a mile south of the other 
mine, while four were on a direct line about half way between the two 
mines. The remaining tract (Johnson) had at the time of entry, on or 
very near its southern boundary, an exposure of coal. 

Fourteen of thèse tracts were entered as timber and stone land ; the 
other 3 being forest lieu sélections. Only one tract (Johnson) ever had 
on it sufficient timber to pay the government price of the land. The 
only stone having any value was a sandstone which underlaid the en- 
tire country for miles, and for which there was then and has since been 
no market or prospect of market which could induce any one to enter 
the land for that purpose. I do not believe that thèse people, some of 
small means would buy this land from the government for its timber 
and stone value, when they must hâve seen and known there was little 
or no value of that character. While ail of the tracts were not so ex- 
trême, yet some light may be thrown by noting the entries of A. C. 
Bagby and Nettie V. Coppinger. The Bagby entry of 160 acres ac- 
tually had only 14 pine trees, which scaled 3,700 feet of lumber, and 
pinon trees which would eut about 57 cords of wood ; yet he swore 
before the land office receiver in making proof that he estimated the tim- 
ber at 250,000 to 300,000 feet, worth $250 to $300, and he paid the 
government therefor $400. Mrs. Coppinger's tract had no pine trees, 
but pinons which would eut 5 cords of wood and 5 feet of mine prop, 
and scrub oak which would eut 2,500 sprag (a small mine timber) ; the 
stone was the same as on the A. C. Bagl)y tract. In her examination 
before the regi.ster she described the land as "just a mass of rocks and 
hillsides," and guessed the timber worth $500 to $600. She paid $400 
for the tract. 

My conclusion is that ail of- thèse entries were fraudulent, except that 
of William Johnson. 

The Porter Fuel Company claims to be a bona fide purchaser and 
untainted by this f raud. I am convinced that it acted with thèse entry- 
men, if in fact it did not procure the entries. At the time of making 
thèse entries twelve of the remaining sixteen tracts (now omitting the 
Johnson tract above disposed of) were entered or selected by persons 
employed by the Fuel Company, having business relations with it, or 
closely related or employed by such, or by persons directly solicited to do 
so by John A. Porter, président of the Fuel Company. Excluding the 
Sandford entries, which by his own admission in the évidence had been 
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directiy procured by John A. Porter, of the remaining fourteen entries 
eight were pointed out by William R. Mason, who was then foreman 
of the Fuel Company and in charge of its lands. Ten of thèse entries 
were in a block adjoining the principal mine of the Fuel Company, 
which was then operating upon a profitable vein of coal in the direction 
of thèse tracts and only about a f ourth of a mile away f rom the nearest 
of them. Both prior to and at that time that Company was unlawfully 
endeavoring to acquire surrounding government lands. Jethro Sand- 
ford, who acted as attorney in f act in two of the f orest lieu entries hère 
involved, at the solicitation of and as the agent of Porter, testified: 

"I laid about 000 acres of scrlp on lands in the vlclnity of the lands in 
suit prior to 1906, for John a. Porter, the title of which lands afterwards 
went to the Porter Fuel Company." 

None of thèse entrymen ever made any use of his tract, except in 
one instance to utiUze some fence posts to build a fence for the Porter 
Fuel Company. In most instances the transfer to the company closely 
foUowed the issue of the patent by a day or two, and in several seems 
to bave taken place even before that time. 

No attempt bas been made to sum up the entire évidence, with its 
innumerable détails and circumstances pointing, in my opinion, to a de- 
liberate plan of the Fuel Company to unlawfully acquire thèse govern- 
ment lands, but the above are cited as indications of the gênerai trend 
of the évidence. I am therefore convinced that the entries were f raudu- 
lent and that the f raud was actively participated in by the Porter Fuel 
Company. 

The Union Pacific Coal Company has brought its cross-appeal, claim- 
ing that it was at the time of suit herein a bona fide purchaser of thèse 
lands. This claim is based upon no purchase from the Porter Fuel 
Company of the lands in question, but upon a purchase of ail of the 
capital stock of the Porter Fuel Company. Its theory is that the court 
should look through the Porter Fuel Company corporate entity to the 
stockholders and regard the property of that company as being held in 
trust for them, and, since their personnel has completely changed, 
should déclare the holding innocent. The entire title to thèse lands, 
légal and équitable, is in the corporation as a légal entity. The rights 
of shareholders, generally speaking, and within certain bounds, are a 
proper conduct of corporate affairs by their officiais, protection of the 
corporate property, and sharing in dividends, and, if the corporation be 
dissolved, in the surplus assets after payment of ail debts. No trust 
relation, in the sensé and for the purpose hère urged, is sustainable. A 
change in personnel of part or ail of the shareholders cannot alter or 
aflfect the title of the corporation to corporate property. 

The Continental Trust Company has also a cross-appeal. It claims, 
as to four of the tracts, application of the statute of limitations govern- 
ing suits to. avoid land patents for fraud. It also claims as to ail of 
them that it is a bona fide purchaser, being trustée in a deed of trust 
given by the Porter Fuel Company upon ail of its property to secure 
$250,000 in bonds, of which $100,000 hâve been issued and are out- 
standing. 
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As to the claim for limitation: This applies to the Annetta Herr, 
William Johnson, George W. Shields, and Emily Mason tracts. As the 
Johnson tract has already been disposed of by the finding that it was 
not fraudulent, only the other three will be considered in respect to 
this point. The Statute (Act March 3, 1891, c. 561, § 8, 26 Stat. 109.S, 
1099 [Comp. St. 1916, § 5114]), provides that: 

"Snlts to vacate and aimul patents hereafter issued shall only be brouglit 
A\'itliln six years after the date of the issuance of such patents." 

The latest of the above patents was is.sued January 19, 1905. The 
complaint to annul thèse patents was filed January 21, 1908, but did 
not include the Trust Company as a party until it was made so by 
amendment April 18, 1911, and subpœna issued and served the follow- 
ing day. Clearly the statute had run as to it covering thèse tracts. The 
Trust Company is an indispensable party to «his litigation. Minn. v. 
Nor. Sec. Co., 184 U. S. 199, 235, 22 Sup. Ct. 308, 46 L. Ed. 499 ; 
Cal. V. S. P. Co., 157 U. S. 229, 248, 15 Sup. Ct. 191, 39 L. Ed. 683; 
Shields V. Barrow, 17 How. 130, 139, 15 E. Ed. 158: United States v. 
W. & St. P. R. R. Co., 67 Fed. 950, 15 C. C. A. 96; Chadbaurne v, Coe, 
5^1 Fed. 479, 2 C. C. A. 327; Allen-West Co. v. Brashear (C. C.) 176 
Fed. 1 19. Therefore the complaint must fail as to thèse four tracts. 

As to the remaining twelve tracts there remains the contention of 
the Trust Company that it is an innocent purchaser. The deed of trust 
was executed Àugust 1, 1905. P>y it the Porter Fuel Company, in or- 
der to secure the payment of $250,000 of bonds, conveyed to the Trust 
Company 9,763 acres of land, particularly described, including by de- 
scription the William Johnson, J. D. C. Rumsey (one of the Sandford 
tracts), Emily Mason, and Annetta Herr tracts. A further part of the 
conveying clause was : 

"Any and ail x-eal estate and aU rlghts and interest thereln and ail fran- 
chises which the said Fuel Company now owns or may hereafter ac- 
quire. * » ♦ " 

Of the four described tracts, three (Johnson, Mason, and Herr) bave 
been disposed of above favorably to the Trust Company. Ail of those 
not particularly described were acquired by the Fuel Company after 
the exécution of the deed of trust. The controyersy remains, therefore, 
as to the Rumsey or Sandford tract, and as to those acquired by the 
Fuel Company and coming within the gênerai clause above quoted. 

The Rumsey tract was a forest lieu sélection, made by Jethro Sand- 
ford as attorney in fact for Rumsey. It had been approved for patent 
bef ore the exécution of the deed of trust, but the patent was not issued 
to Rumsey until afterwards, and the conveyance by the patentée to the 
Fuel Company was more than three years after. At the date of the 
deed of trust the Porter Fuel Company held no title, légal or équitable, 
to this land. It had nothing it could pass by présent conveyance, and 
nothing did pass thereby. This tract, if protected by the deed of trust, 
must find saf ety in the after-acquired property clause. 

Does this clause protect this entry and those others coming within 
its terms? In my opinion it does not. Even if the Fuel Company had 
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had at the date of the deed of trust an équitable title to thèse tracts, 
the Trust Company could not daim to be a bona fide purchaser. Haw- 
ley V. DiUer, 178 U. S. 476, 20 Sup. Ct. 986, 44 L. Ed. 1157. Rut the 
Fuel Company never had any character of title until the patentées or 
their grantees executed deeds to it. While the deed of trust would then 
attach, to supersede ail subséquent conveyances, incumbrances, liens, or 
equities, it could not supersede such as came with the title to the Fuel 
Company. To hold that trustées under deeds of trust could claim the 
benefits of bona fide purchasers as to after-acquired land in cases of this 
character would mean that the grantors therein could engage in de- 
frauding the government of its lands, and, if they could escape détec- 
tion until the patent were issued and an immédiate subséquent deed 
made to them, the government would be barred of ail opportunity to 
recover its domain. After-acquired property clauses dérive ail of their 
vitality from equity. It would indeed be an anomaly to employ an 
équitable rule to protect and in f act to encourage fraud. 

My conclusion is that the patents to William Johnson, Emily Mason, 
Annetta Herr, and George W. Shields should be sustained by a dis- 
missal of the complaint as to them, but that there should be an order 
annuUing and canceling the other patents as having been fraudulently 
and unlawfuUy secured. 



HILL et al. v. HILL et al. 
(Circuit Court of Appeals, Eiglith Circuit. September 17, 1917.) 

No. 4842. 
^HoMESTEAD i®=3ll5(2), 121 — Incumbrance — Effect of Termination of Home- 

STEAD — I/AW OF ABKANSAS. 

Under Con.st. Ark. 1868, art. 12, § 2, wliieli provlded that "hcjreafter 
tlie homestead of any résident of this state who is a niarried man or head 
of a family shall not be Incumbered in any manner while owned by him, 
except for taxes, * * » " and the décisions of tlie Suprême Court of 
the state thereunder, a deed of trust on a liomestead was wholly void, al- 
though the land had not then been designated and claimed as a home- 
stead ; and a sale unâer such a deed of trust of Innd, including a tract 
which prior to the sale had been property designated and claimed as a 
homestead, conveyed to the purchaser no right or interest in remainder in 
such tract, after the homestead right had been terminated by the death 
of the beneflciaries or otherwise, even though the sale was expressly made 
by C'>asent subject to the grantor's homestead right under the laws of 
the state. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by Mary M. Hill and others against Will Hill and others. 
Judgment for défendant, and plaintiffs bring error. Afifirmed. 

For opinion below, see 231 Fed. 345. 

®=3For other cases see same topie & KETy-NUMBBR in aU Key-Numbered Digests & Indexes 
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H. R. Boyd, of Memphis, Tenn., for plaintiffs in error. 

John I. Moore, of Helena, Ark. (Jacob Fink, J. M. Vineyard, and W. 
R. Satterfield, ail of Helena, Ark., on the brief), for défendants in 
error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. In 1873, John R. Williams, who owned in 
fee a large tract of Arkansas land, including that hère involved, execut- 
ed a deed of trust upon the entire property. In 1875 a sale was made 
under this deed of trust. The contest is between the heirs of Williams 
(défendants) and those who deraign their title from the purchaser at 
the above sale. The heirs claim that this property, being the homestead 
of Williams, the deed of trust was, as to it, void under section 2, article 
12, of the Arkansas Constitution of 1868, which was in force in 1873. 
The plaintiffs claim : That no proper sélection of the homestead was 
ever made; therefore the constitutional provision could not apply. 
That the homestead right was merely an estate during the lives of 
Williams and his widow and during the minority of their children; 
therefore, as grantees of the purchaser of the entire tract covered by the 
deed of trust, they are entitled to possession of this homestead portion, 
now that the life estâtes hâve terminated and the children reached 
majority. 

The case is hère upon error from final judgment upon overruling a 
demurrer to paragraph 10 of the answer, the essential statements of 
which are : 

" * * * And further answerlng they say that at the tlme of the exécution 
of the deed of trust by the said John R. Williams to Napoléon Hill, as trustée, 
on the 9th day of April, 187.S, the said John R. Williams was a married man 
and the head of a family ; that he resided upon the lands sued for herein, and 
said lands being his homestead, consisting of 160 acres of couutry lands, they 
allège that said deed of trust so executed to the said Napoléon HIU as trustée 
was under the Constitution of 1868 null and void, because the debt It secured 
was not for purchase money thereto, nor for taxes or laborers' or mechanics' 
liens ; and that no title passed from the said John R. Williams to the said 
Napoléon Hill as trustée. They further say that, no title having passed to 
the said Napoléon Hill as trustée under said deed of trust, none passed to 
said plaintiffs by reason of the mesne conveyances arising from the fore- 
closure of the same ; but, on the contrary, they say that the title remained 
vested in the said John R. Williams, and after his death in his heirs at law — 
thèse défendants — who are now the sole and absolute owners of said lands 
sought to be recovered by the plaintiffs in this action." 

Section 2, article 12, of the 1868 Constitution is: 

"Hereafter the homestead of any résident of this state who is a married 
man or head of a family shall not be Incumbered in any mauner while owned 
by him, except for taxes, laborers' and mechanics' liens and securities for the 
purchase money thereof." 

l'he State Suprême Court has decided that a deed of trust in viola- 
tion of this section is void. Harbison v. Vaughan, 31 Ark. 15 ; Frits v. 
Frits, 32 Ark. 327; Sentell v. Armor, 35 Ark. 49; Klenk v. Knoble, 
27 Ark. 298, 304; Webb v. Davis, 37 Ark. 551, 555; Sims v. Thomp- 
son, 39 Ark. 301; Brown v. Watson, 41 Ark. 309, 313, There is no 
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dispute that at the time the deed of trust was executed Williams was 
entitled to claim a homestead, nor that the debt giving rise ta that in- 
strument was within none of the exceptions of the above section. 

Plaintiffs contend Williams never made a defmite and proper désigna- 
tion of the land he desired exempted as a homestead. Décisions of 
the State Suprême Court détermine that it was unnecessary to do this 
prior to or at the time of executing the deed of trust. Thèse cases go 
even further and hold that a direct statement in the deed itself that the 
lands included were not claimed as homestead will not prevent the con- 
stitution rendering such instrument void in so far as a later claim for 
homestead is concerned. Webb v. Davis, 37 Ark. 551 ; Klenk v. Kno- 
ble, 37 Ark. 298. Less than a year after executing the deed of trust, 
and more than a year bef ore the sale thereunder, Williams filed in the 
office of the clerk of the circuit court and ex officio recorder of the 
county in which the land was located a schedule of the land he claimed 
as homestead. This schedule by légal description clearly defined this 
land. The state Constitution and statutes were silent as to any particu- 
lar method of homestead désignation, except for purposes of exemption 
from judicial process. The schedule filed by Williams conformed to 
the statutory requirements in that respect. Acts Ark. 1871, p. 285. 
Doubtless his purpose was to comply with that statute. Nevertheless, 
the schedule constituted a sufficient désignation for ail purposes. 

The circumstances surrounding and following the sale convince that 
there was no question nor uncertainty at that time as to the désignation 
of the homestead. According to a récital in the trustee's deed (an 
exhibit attached to the pétition), Williams was présent at the sale, "con- 
senting that said lands should be sold in a body reservlng to himself 
the benefits of the laws of the state of Arkansas as to a homestead." 
Following the sale the purchaser took possession of ail of the land cov- 
ered by the deed of trust except this portion. No attempt was made to 
disturb Williams, his widow, or his heirs in their résidence on and 
possession of this land until the présent suit was filed, more than 40 
years after the sale. We conclude that the homestead was sufficiently 
designated and that the constitutional provision protected this land 
as homestead from the opération of the deed of trust. 

The position of plaintiffs that, even if the homestead were properly 
selected, they are entitled to the land now that the homestead bas ex- 
pired, is also not well taken. Their theory on this is that, although the 
deed of trust could not convey the homestead, yet it could and did con- 
vey the remainder left thereafter, and that 'Williams at the sale con- 
sented to the sale of the land subject only to the homestead. The cir- 
cumstance that Williams consented to the sale in that form cannot alter 
the effect of the constitutional requirement. The décisions of the state 
Suprême Court bave settled that a deed of trust covering the land claim- 
ed as the homestead is void in toto as to the homestead. Frits v. Frits, 
32 Ark. 327; Sentell v. Armor, 35 Ark. 49; Webb v. Davis, 11 Ark. 
551 ; Brown v. Watson, 41 Ark. 309; Sims v. Thompson, 39 Ark. 301. 
Although the cases just cited arose during the life of the homestead, 
they were intended to apply also to the remainder after the homesteac'. 
In Brown v. Watson, supra, the court at page 313 (italics oursj said : 
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"What thls court has so often asserted as to malce any further assertion 
unnecessary of it in the reports, is: ïhat a mortgage or a deed of trust, or 
any attempted incunibrance on a homestead, other than those excepted in 
the Constitution, is void. Tfu; cncner nuiy abandon and sell the homestead the 
next day, and make good title. It is not a question of good faith, or of 
Sound morals. It Is a matter of state pollcy. Whllst the owner might »ell 
bis homestead, and thus reallze Its fair vaUie, the Constitution meant to 
proteet liim and his family from the insidlous temptation to incur délits upon 
it, in the sanguine expectatlon of being able to discharge them ; but which 
would In many cases resuit In havlng the home talien for an Insignificant sum. 
It was easy for a créditer to take notice of the homestead, and he cannot 
complaln If he finds that to be void in his hands, whlch the Constitution ad- 
vised hlm would be so." 

The scope of thèse décisions is further shown by others deahng with 
attempts to dispose of the remainder during and expressly subject to 
the homestead. McCloy & Trotter v. Arnett, 47 Ark. 445, 2 S. W. 71, 
was ejectment by minor children against grantees of purchaser at sale 
made by probate court to pay the debts of the father's estate. The sale 
was solely of the remainder, being made expressly subject to dower and 
homestead. After stating that "the rights of the parties are governed 
by the provisions of the Constitution of 1868 on the subject of home- 
steads," the court (47 Ark. 453, 2 S. W. 73) said : 

"And It inay be regarded as settled law that an exécution sale of a home- 
stead, when the delitor claims his exemption, If he Is requlred to clalm it, is 
void, and has no effect on the title beyond castlng a cloud over It." 

And (47 Ark. at page 454, 2 S. W. at page 74) : 

"But an order of sale of a parce! of land, as in thls case, whlch Is shown 
by the pétition, and the order Itself, to hâve been the résidence of a deceased 
head of a family, is an absolute nulllty." 

To the same effect are Kessinger v. Wilson, 53 Ark. 400, 14 S. W. 
96, 22 Am. St. Rep. 220; Harris v. Watson, 56 Ark. 574, 20 S. W. 529, 
and Bond v. Montgomery, 56 Ark. 563, 20 S. W. 525, 35 Am. St. Rep. 
119. 

The case of Sansom v. Harrell was twice before the Suprême Court 
of Arkansas. 51 Ark. 429, 11 S. W. 683; and 55 Ark. 572, 18 S. W. 
1047. A statute permitted the vesting in the widow by the probate court 
of the husband's estate on a showing that it did not exceed $300. The 
f acts, which are more f ully stated in the last opinion, were : 

"In 1876 Thaddeus "W. Sansom dled Intestate, leavlng survlving a wldow and 
three minor children. * At the tlme of his death he owned and occupied 80 
aères of land as a homestead. During the mlnorlty of the children the wldow 
presented a pétition to the probate court for an order vesting the land abso- 
lutely In herself. Finding that it did not exceed in value tlie sum of $300, the 
court made the deslred order. Subseiiueutly, in 1877, the widow conveyed 
the land to Henry Helnze, and placed him in possession ; a year later he re- 
conveyed it to her. On July 27, 1880, she conveyed and dellvered possession 
of the land to B. F. Stephans, through whom appellee deraigns title. Two 
of the minor children died in 1870 or 1877 ; the other dled in 1879. On July 
11, 18S7, appellants, as helrs of the last-nientloned chlld, brought thls suit in 
ejectment to recover the land." 

In the first opinion (51 Ark. at page 432, 11 S. W. at page 583} the 
court said : 
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"UntU the clilldren reach tlie âge of 21 years it cannot be soM to pay the 
debts of the estate of the deceased owner, nor be partitloned among the helrs. 
The land constltuting it cannot be sold to pay such debts, subject to the home- 
stead rights of the children, during their minority. The Constitution sets it 
apart as a home and sanctuary for the widow and children, and for the pur- 
pose of preventing any other person Invadlng it under a elaim of right, or in- 
terfering with thera in the undisturbed enjoyment of the shelter, eomfort, 
and securlty of it as a home, guards and protects It agalust sales and transfers. 
The same reason which makes it unlawful to sell the land constltuting it for 
the payment of the debts of the deceased owner, subject to the homestead 
rights of the children, during their minority, makes it unlawful to vest it in 
the widow, subject to the same rights of the children, during their minority. 
One endangers the quiet, securlty, and eomfort of a home provided in the 
homestead as much as the other, and both equally violate the spirit and mani- 
fest intent of the Constitution." 

It is true some of thèse décisions were on other sections of the Con- 
stitution of 1868 or of 1874, but this does not affect their applicabihty 
to the point now being considered. The plaintiffs hère are basfng this 
contention upon the Hmited character of a homestead estate in Arkan- 
sas, and upon a conveyance, during the existence of that estate, of the 
so-called remainder. The above décisions ail deal with just that situa- 
tion, and reveal an undeviating intention not toi permit the homestead 
to be embarrassed in any such manner. In fact, if this be so respecting 
the satisfaction of debts which under the Constitutions of 1868 and 
1874 could claim satisfaction from the land as soon as the homestead 
was terminated (Constitution of 1868, article 12, sections 3, 4, and 5), 
how much more would it be true when title is sought to be maintained 
through sale under a deed of trust made when the Constitution spe- 
cifically f orbade incumbrances of that character. 

The judgment is affirmed. 



GOUDY V. HANSEN. 

(Circuit Court of Appeals, First Circuit. November 15, 1917.) 

No. 1264. 

1. Patents iS=»43 — Patentability — Designs. 

In a valid design patent, there must be origlnallty and novelty, as well 
as beauty, the test of which Is the impression ma4e on the mind, through 
the eye, of the ordlnary observer. 

2. Patents ©=15 — Designs— Patentable Subjeot-Matter. 

A design for a font of type is not patentable subject-matter under 
the statute. 

3. Patents <©=3328 — Validity — Design for Font of Type. 

The Goudy design patent, No. 45,108, for a design for font of type, held 
vold, both because the subject-matter is not patentable and because the 
patent does not show such pecuUar configuration or ornamentation in 
the type as to authorize a design patent. 

Brown, District Judge, dlssenting. 
®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Appeal f rom the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by Frédéric W. Goudy against Henry Alfred Hansen, 
executor. Decree dismissing bill on motion, and complainant appeals. 
Affirmed. 

E. W. Bradford, of Washington, D. C, for appellant. 
Nathan Heard, of Boston, Mass., for appellee. 

Before BINGHAM, Circuit Judge, and BROWN and HAI,E, Dis- 
trict Judges. 

HALE, District Judge. The plaintiff was the patentée, and is the 
owner, of United States patent No. 45,108, for "design for font' of 
type." Under equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi), the 
défendant files a motion that the bill in equity be dismissed, for the 
reason that the patent on its face is invalid, because the disclosure 
thereof does not constitute patentable subject-matter, and because no 
such configuration or ornamentation is shown as would authorize a 
design patent. He allèges five other causes for dismissal. 

The motion brings before us the patent itself . In it the patentée al- 
lèges that he has invented a certain new, original, and ornamental de- 
sign for a font of type; that the drawing shows the face and form 
of each letter and character. He claims the ornamental design for a 
font of type, as disclosed in the drawing. That disclosure shows the 
26 letters of the alphabet, and the 10 Arabie numerals, as follows: 

ABCDEFGHITKLMNOP 
QRSTU V WX Y Z 
'1234567890 

[1] The amendment of May 9, 1902, to section 4929 of the Revised 
Statutes of the United States (Comp. St. 1916, § 9475), provides that 
any person who has invented any new, original, and ornamental de- 
sign for an article of manufacture may, subject to certain conditions 
and limitations stated in the statute, obtain a patent therefor. The 
original section 4929 provided that any person who, by his own in- 
dustry, genius, efforts, and expense, had invented and produced any 
new and original design, etc., should, under certain limitations, be pro- 
tected. The amended section difi^ers from the original section in using 
the Word "ornamental" to specify and characterize the features which 
every design must bave, and in omitting the word "useful" from its 
enumeration. But the présence of usefulness did not impart patenta- 
bility to a design, and the absence of usefulness did not take patenta- 
bility from it. Ail statutes and régulations which apply to the pro- 
tection of inventions and discoveries apply to designs. Revised Stat- 
utes, § 4933 (Comp. St. 1916, § 9481). In a patent for mechanical de- 
vices there must be novelty and utility. In a design patent there must 
-be originality and novelty, as well as beauty. The same principles of 
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construction apply both to design patents and to mechanical or pro- 
cess patents. There must, therefore, be invention in a design patent, 
as well as in a mechanical patent. Thèse principles are old, and hâve 
been often declared by the courts. Smith v. Whitman Saddle Com- 
pany, 148 U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 606: Gorham Manu- 
facturing Co. v. White, 14 Wall. 511, 524, 20 h. Ed. 731; Tubular 
Rivet & Stud Co. v. Standard Finding Co., 231 Fed. 170. 172, 145 
C. C. A. 358; Cahoone v. Rubber Company (C. C.) 45 Fed. 582; 
Northrup v. Adams, Fed. Cas. No. 10,328; Walker on Patents (4th 
Ed.) §§ 20, 22. In American Type Founders' Company v. Damon 
& Peets (C. C.) 140 Fed. 715, suit was brought upon a design patent 
for a font of type. Judge Holt, of the District Court of the Second 
Circuit, held that the patent was void, because it showed no patentable 
invention, and no such peculiar configuration or ornamentation in the 
type as v^^ould authorize a design patent. 

In Charles Boldt Co. y. Turner Bros., 199 Fed. 139, 117 C. C. A. 
621, in the Seventh Circuit, it was held that whether or not the device 
of a design patent meets the requirements of the statutes is a ques- 
tion to be determined froni the impression it makes on the mind,, 
through the eye of the court, or of the ordinary observer, and not 
upon the expert ; that the provision of the Constitution was not in- 
tended to grant a monopoly merely for the purpose of stimulating 
manufacturers to make goods look attractive without requiring that 
the conception shall display a degree of originality and beauty which 
présupposes inventive thought. In speaking for the court for the Sev- 
enth Circuit, Judge Kohlsaat observed : 

"Indeed, a glance at the décisions which hâve sustained design patents 
seems to suggest tliat there niay be often more Inventive genlus displnyed by 
the court In finding invention in design patents thau the inventer disclosed in 
placlng it there." 

In Keystone Type Foundry v. Portland Publishing Co. (C. C.) 180 
Fed. 301, the manufacturers of a peculiar kind of type attempted to 
restrain a publishing company from producing type of the same char- 
acter. Invoking the law relating to unlawful compétition, they sought 
to monopolize "the style of typography produced by the type." In the 
case^^t bar the plaintiffs are seeking the same end. We agrée with 
the learned judge, who gave the judgment of the District Court, that 
design patents contemplated by the statute were never intended to 
serve such purpose. 

In this patent the characters and imprints brought before the court 
appear to hâve no common characteristics running through the séries. 
The types themselves, from which the imprints are taken, are not il- 
lustrated or described in the patent. The imprints are of the letters 
of the alphabet and the Arabie numerals. Thèse letters and numerals 
hâve been knov^^n to the world for many générations of men. 

The things attempted to be patented in this case are the métal 
blocks, with the letters and figures eut thereon. Thèse blocks, either 
with or without the letters, are not things of beauty ; they are no 
more patentable than the horseshoe calk. Williams Calk Co. v. Kem- 
merer, 145 F'ed. 928, 76 C. C. A. 466. They appear to us not to présent 
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any feature of design running through them, and appealing to the eye 
of the observer or of the court. They do not présent sufficient novelty 
or beauty to constitute a design patent. They cannot be held to be 
the resuit of invention or the product of genius. 

The test of patentability miist be the eye of the court, or of the 
observer, and not the eye of some skilled engraver of type. To apply 
this test the court may, of course, receive expert testimony. Whether 
such testimony is introduced or not, the court must put itself , so far art 
possible, in the place of the ordinary purchaser of type ; and such 
purchaser would be likely to hâve some knowledge of the goods with 
which he deals, although not necessarily an expert knowledge. Gor- 
ham Manufacturing Co. v. White, 14 Wall. 511, 528. 20 L. Ed. 731; 
Phœnix Knitting Works v. Bradley, etc., Co. (C. C.) 181 Fed. 163, 164. 

[2,3] We are constrained to sustain the objections raised by the 
motion that the patent is invalid, because the disclosure in it does not 
constitute subject-matter patentable under the patent law, and be- 
cause it shows no such peculiar configuration or ornamentation in the 
type as would authorize a design patent. 

Having corne to this conclusion, it is unnecessary to consider the 
further objections raised by the motion. 

BINGHAM, Circuit Judge (concurring). I agrée with the conclu- 
sion reached by Judge HALE for the reason that a design for a font 
of type is not patentable subject-matter under the statutes of the 
United States. What the plaintiff bas sought to procure a patent for 
is not the design when impressed by the types upon paper, but for the 
design as embodied in the letters and numerals and applied to the métal 
blocks constituting the font of type ; and the question is whether the 
design, as thus applied, is the subject-matter of a design patent within 
the meaning of the statutes. 

It is apparent that the design as applied to the métal blocks présents 
no beauty to the eye ; it is only when, by the process of printing, the 
letters and numerals are transferred to paper, that any beauty is dis- 
closed ; but the design thus impressed upon paper is not the subject- 
matter which the plaintiiï bas claimed and procured a patent for. 

In Clark v. Bousfield, 10 Wall. 133, 140, 19 h. Ed. 862, decided by 
the Suprême Court in 1869, this question was considered in construing 
a claim for an alleged design under section 11 of the act of March 2, 
1861 (12 Stat. 248, c. 88), which statute, so far as the question under 
considération is concerned, did not differ from section 4929 of the 
Revised Statutes, as amended by the Act of Congress of May 9, 
1902. In that case the plaintifï had devised a machine with an elastic 
bed, embodying a design by which the design could be impressed upon 
the staves of a pail by revolving the pail over the elastic bed, and the 
question was whether the second claim of the patent was simply for 
a design, or was for a part of the mechanical device, and, if for the 
former, whether it was void. It was held, first, that the design was 
but incidental to the machine, and had no protection other than that 
which the patent secured to the inventor of the machine ; and, second, 
that the claim as for a design patent, under section 11 of the act, was 
invalid, The court said: 
247 F.— 50 
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"The arrangea figure In the elastic bed is not the one protected by tlio 
eleventh section of the act of 1861; that Is the one which is transferred to 
the pail or wares, where its beauty is first visible to the eye. While it re- 
niains in the elastic material, it exhibits no more beauty than if engraved on 
stone or métal." 

The font of type hère under considération is nothing more than 
the elastic bed in Clark v. Bousfield. The design there, as applied to 
the elastic bed, was not a thing of beauty, and patentable under sec- 
tion 11 of the act of 1861, and no more is the design hère, as applied 
to the métal blocks or font of type, a thing of beauty. It is the design 
as applied to an article of manufacture, and lending beauty thereto, 
that is patentable, not the design in the abstract and without référ- 
ence to an article of manufacture. If the article to which it is applied 
is of such a character that the design would not render it pleasing to 
the eye, which is the case hère, it is not the subject-matter of a design 
patent. Gorham Co. v. White, 14 Wall. 511, 525, 20 L. Ed. 731 ; Pos- 
ter & Bro. Co. V. Tilden-Thurber Co., 200 Fed. 54, 56, 118 C. C. A. 
282, and cases there cited; Rowe v. Blodgett & Clapp Ce, 112 Fed. 
61, 50 C. C. A. 120. 

The decree of the District Court, dismissing the bill, is affirmed. 
The appellee recovers costs in this court. 

BROWN, District Judge (dissenting). I am of the opinion that the 
motion to dismiss the bill on points arising on the face of the bill 
should hâve been denied, and that the plaintiff was entitled to a fuU 
hearing in usual course. 

The case présents two important questions : 

(1) Whether a court, upon mère inspection of this design, should un- 
dertake to pass judgment on its artistic merit and patentable novelty. 

(2) Whether the practice of the Patent Office in issuing design pat- 
ents for "fonts of type" should be condemned. 

As to the merit of the design — the motion to dismiss requires con- 
sidération, not only of the patent itself, but of the allégations of the 
bill that the défendant bas copied this design, bas made fonts of type 
reproducing the design, and has Sold a large quantity of said type, and 
derived large profits therefrom. 

It thus appears that this patented design has at least such a degree 
of merit as to induce the défendant to adopt it as a pattern for the 
manufacture of his type, rather than any of the thousands of unpatent- 
ed designs which are f ree to the copyist. If, also, it be a fact that pur- 
chasers of type for use in printing hâve preferred type of this design 
— if it has won in compétition with other designs by reason of différ- 
ences important enough to influence the choice of both type founders 
and printers — I am of the opinion that any doubt in the minds of 
judges as to its artistic quality should be resolved in favor of the 
patent. Type founders and printers are the purchasing observers of 
the designs for fonts of type, and their practical conduct in choosing 
this design affords a better test of its quality and merit than the opin- 
ion of judges, who cannot be regarded as "ordinary observers" in the 
arts of type founding or of printing. The fact that the design has 
been infringed is sufficient to establish its utility as a design, and to 
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indicate its possession of qualities which appeal to tlie classes of per- 
sons who are engaged in the manufacture or purchase of type, and who 
thus are the ordinary observers of this class of designs. 

The contention by an infringer that the device which he infringes 
constituted no advance in the art is not received with favor. L,ehn- 
beuter v. Holthaus, 105 U. S. 94, 96, 97, 26 L. Ed. 939; Westing- 
house Co. V. Wagner Mfg. Ce, 225 U. S. 604, 616, 32 Sup. Ct. 691, 
56 L. Ed. 1222; Aurora Mantle & Lamp Co. v. Kaufmann, 243 Fed. 
911,914, ce. A. . 

The question of novelty of design should properly be raised by 
answer and settled by proofs. New York Belting & Packing Co. v. 
N. J. Rubber Co., 137 U. S. 445, 450, 11 Sup. Ct. 193, 34 L. Ed. 741 ; 
Bleistein v. Donaldson Lith. Co., 188 U. S. 239, 253, 23 Sup. Ct. 298, 
47 L,. Ed. 460. 

Gorham Mfg. Co. v. White, 14 Wall. 511, 20 L. Ed. 731, is an au- 
thority only on the question of infringement, and for the f amiliar rule 
that différences which do not destroy the substantial identity of the 
gênerai appearance to the ordinary purchaser do not avoid infringe- 
ment. It cannot be properly applied as establishing a rule for deter- 
mining "identity of design" in point of artistic invention. The scope 
of Gorham v. White is considered in Robinson on Patents, § 203, note 
1, and Renwick on Patentable Invention, § 76, p. 106. 

Typography is well within the fine arts, and by référence to 
Webster's latest International Dictionary, under title "Typography," 
it will be seen that each font of type has letters of similar character- 
istics, so that an entire font of type may be illustrated by a single word 
containing only a few letters of the font. The letters hâve both the 
font's characteristics and their own. 

Should the practice of the Patent Office in issuing design patents for 
"a. font of type" be condemned ? 

The presumption is in favor of a practice of considérable duration. 
It seems to me practical, sensible, and sound. At least it should not 
be overturned, except upon a full hearing, in which the court should 
hâve before it information as to the rulings of the Patent Office and 
of the courts as to design patents for a large number of articles of 
manufacture to which a design is applied, and which perform also 
the function of reproducing the design. Thèse seem to form a dis- 
tinct class of articles of manufacture whose value is due principally 
to the artistic character of the design that they embody, rather than 
to the fact that they are also mechanical means of reproduction of 
design. Matrices, dies for making coins, medals, and like articles, 
seals, stamps, stencils, molds, jewelers' rolls, and varions products of 
the die sinker, are examples. 

Manufacturers of such articles employ designers, whose artistic 
work is complète when they hâve finished a drawing or a model. In 
many large factories of jewelry, silverware, etc., the designing de- 
partment, with its stock of designs, is practically distinct from the 
manufacturing department. 

It seems to me that the designer's right to a design patent is com- 
plète when he has produced a drawing or model which is a complète 
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guide to the artificer oî the article of manufacture; and, though de- 
sign relates to appearance, appearance to the eye of the copying ar- 
tificer satisfies the requirements of the act, even though the artificer 
applies the design to a die, or a type face, not intended for direct ob- 
servation on account of its beauty, but for reproduction. 

In a case tried before me, Byers v. F. T. Pearce Co. (D. C.) 228 
Fed. 720, it appeared in évidence that stock ornaments for jewelers' 
use were manufactured from dies, and that the maker of the dies sold 
"both the blanks struck from the die and the dies themselves ; two 
différent "articles of manufacture," but with the same design for each. 
There was but one design; but it was both for the stock ornament 
and for the die which was used to strike up the ornament from métal. 
The stock ornament was capable of application to many différent ar- 
ticles. This is typical of a large class of manufacturers in this circuit. 

"But it is tlie design ttiat is patented, not tlie meclianism dressed in tlie 

design." E. E. Dietz Co. v. Burr & Starliweatlier Co., 243 FeA. 592, 504, 

C. C. A. . 

As it is the embodiment of the design which gives such "articles of 
manufacture" and such marketable products their principal value, is 
there any sufficient reason for denying to the designer the right to 
patent his design "for an article of manufacture" of this class? Or 
must he claim his design for the article of manufacture which is the 
product of the die or similar instrument of reproduction of the design ? 

It is said that it is the design as applied to an article of manufac- 
ture, and lending beauty thereto, that is patentable, and that, if the 
article to which it is applied is of such a character that the design 
would not render it pleasing to the eye it is not the subject-matter of 
a design patent. 

This is a very clear statement of the opposite view. The décision 
in Clark v. Bousfield, 10 Wall. 133, 140, 19 L. Ed. 862, does not seem 
to be conclusive, however, upon this question; for the right of an 
original inventor of a patented design to exclude its use upon mechan- 
ism for its reproduction, and that the patentable design is a thing 
apart from the instrument for reproducing it, seem to be recognized 
in that décision: 

"Tlie patent is slmply for the design, etc., itself." 

"It may be tliat the inventors of the machine for impressing figures or de- 
signs upon pails or other wares would not 'be protected from using figures or 
designs, the right of property in which had beeu secured to the original In- 
ventor under this eleventh section, but they may clearly use any and ail not 
thus protected. The machine In question Is invented for reducing to practical 
use thèse figures and designs, and will make them profitable to the original 
Inventors or owners of them, if they choose to employ It." 

The case gives no considération to the question whether a patented 
design, so completely illustrated by a drawing that the copyist has only 
to follow it in order to make an instrument for its reproduction, is 
rendered invalid because the inventor has chosen to claim it "for an 
article of manufacture," which is not intended to exhibit it, but can 
reproduce it, rather than for an article which is to be looked at di- 
rectly. 
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Having in mind the practical division between the work of design- 
ing and the work of manufacturing according to the design, and also 
the very important considération that it is the appearance of the pat- 
ented design which is to furnish to the manufacturer full direction as 
to the shape or configuration of liis article of manufacture, it is quite 
obvions that the type founder who sélects this patented design is led 
to do so by its appearance and artistic quality as exhibited in the 
patent drawing. He bas received such full instruction as to enable him 
to manufacture an article which owes its chief value to what the pat- 
entée has exhibited to bis eyes, and what he in turn exhibits to the 
eyes of his workmcn as a guide to reproducing it in métal upon an 
instrument which may again reproduce it. 

The designer makes his design for the use of a manufacturer of 
type, who pays for it as a design. Whether he makes it up into type 
or not is immaterial. He has the sole right to make use of that de- 
sign as a guide to his manufacture of type; and if another manufac- 
turer follows that design as exhibited in the patent, he infringes as 
much as if he had copied it from the face of manufactured type. 

It seems to me erroneous to hold that, because a manufactured font 
of type is not ordinarily regarded as in itself possessing beauty, the 
design which was exhibited to the eye of the manufacturer, and which 
he chose as a pattern to exhibit to the eyes of his workmen as a guide 
in their work, and which he also exhibits to purchasers of type, to in- 
duce them to sélect his type in préférence to other type, should be held 
unpatentable, because the article in which the design is physically 
embodied is not looked at to see the design which was the pattern for 
its construction, and which it may at any time reproduce. 

If w€ regard the design as a thing apart from the type, as the com- 
pleted work of the designer, as a thing which the type founder sees 
and sélects, which the workman sees and follows, which the printer 
chooses in order to please those who like good printing, and which the 
infringer copies, though he may never hâve seen the face of his 
competitor's type, there should be no difficulty in concluding that the 
design patent relates to that appearance which is the contribution to 
the public which the law decrees worthy of recompense. 
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CENTRAL OALIFOBNIA CANNERIES 00. et al. T. DITNKLEY 00.* 
(Circuit Court o£ Appeals, Nlnth Circuit October 1, 1917.) 
No. 2915. 

1. Patents <S=>328 — Validitt and Infbinqkment — Devioe roB Peeling 

Peaches. 

The Dunkley patent, No. 1,104,175, for a device for peeling peaches 
and other fruit, heï4 net Invalld for priority of invention and use by 
others, but valld, and also infringed. 

2. Patents <S=324(5) — Suit for Infringement — Revibw on Appeal. 

The flnding of a District Court in favor of the validlty of a patent will 
not be reversed, where it dépends on confllcting évidence or the credlblli- 
ity of witnesses. 

Appeals from the District Court of the United States for the Second 
Division of the Southern Division of the Northern District of Califor- 
nia; Wm. C. Van Fleet, Judge. 

Consolidated suits in equity by the Dunkley Company against the 
Central California Canneries Company, the Griffin & Skelley Company, 
the J. C. Ainsley Packing Company, the Anderson-Bamgrover Manu- 
facturing Company, J. F. Pyle & Son, Incorporated, the Hunt Bros. 
Company, and the Sunlit Fruit Company, a corporation. Decrees for 
complainant, and défendants appeal. Affirmed. 

Certiorari denied, 38 Sup. Ct. 134, 245 U. S. 668, 62 h. Ed. . 

Suits for injunctlon restraining the Infringement of plaiotiff's patent for a 
device for peeling peaches and other fruit, and for a decree that plalntiff 
recover from défendants the profits reallzed by them and the damages sus- 
taiued by plalntiff by reason ol said infringement. Decree for plalntiff. De- 
fendants appeal. 

On August 6, 1915, appellee flled Its blll of coraplalnt against the appellant 
Central California Canneries Company, alleging that plalntiff is the owner of 
letters patent No. 1,104,175 for an invention and device for peeling peaches 
and other fruit, and that défendant bas made and used, and is now engagea 
In using, infringing machines, to the great and irréparable injury of the 
plalntiff, and praying an injunctlon restraining sueh infringement of plaln- 
tlff's patent, and a decree that plaintiff recover from défendant the profits 
realized by défendant, and the damages sustained by plaintiff by reason of 
said infringement, together with eosts. 

Défendant answered, ralsing the issue of priority of conception or invention 
and use of the device in suit, the validlty of the clalms sued on being con- 
ceded, as vt^as the fact that defendant's device was wlthln those clalms. The 
answer con tains the further allégation that plaintiff Is guilty of Inlqultous 
conduct in suppresslng évidence of prior usage by meaus of a contract with 
the California Fruit Canners' Association, vi^hereby, in considération of a 
llcense under plaintiff's letters patent for the remalnder of the term thereof, 
the Cnlifornia Fruit Canners' Association agreed not to asslst any one in 
defendlng any suit brought for the alleged Infringement of said letters patent, 
nor to give or furnlsh to any such party any Information or data relative to 
any prior usage thereof. 

When the case came on for trial It was, by stipulation of the parties, Con- 
solidated with the seven otlier cases embraced In thls appeal, whlch are 
iustituted by the same plaintiff against varions other frult-canning eompanles, 

<g:s3For other cases sue same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
•ReheariiiE denied November 6, 1917. 
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and involve substantially the same issues. Evidence was introduced on be- 
half of fill parties, and thereafter the court entered an interlocutory decree 
In each suit, upholding the validity of plaintifï's patent, flnding that the same 
had been infringed by the défendants' njachines, and awarding plaintifE an 
Injunction. Each decree further awarded to plalntilï the profits reallzed by 
the défendant and the damages sustalned by plalntiff by reason of the in- 
fringement, and, for the purpose of ascertainlng and statlng the amount of 
such profits and damages, the matter was referred to a master. From thèse 
decrees in favor of i)laintiff, the défendants brlng the présent appeals In the 
elght Consolidated casos. 

William K. White, of San Francisco, Cal., and Frederick S. Lyon 
and Kemper B. Campbell, of Los Angeles, Cal, for appellants. 

John H. Miller, of San Francisco, Cal, and Fred L. Chappell, of 
Kalamazoo, Mich., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). 
f1] The question of infringement is not important in the considéra- 
tion of this case. The main issue is the validity of the plaintifï's pat- 
ent ; that validity depending upon the priority of conception and use 
of the device, both questions of fact. The défendants set up three 
anticipating devices, the Beekhuis, the Vernon, and the Crier. 

Beekhuis made application for a patent for an "apparatus for remov- 
ing the skin from fruit" on May 25, 1904, and patent thereon was 
granted September 3, 1907. The plaintifï Dunkley applied for a patent 
for a "machine for peeling peaches and other fruit" on November 29, 
1904. His application was amended at various times, and on July 13, 
1909, the Commissioner of Patents declared an interférence between 
his application and the patent previously issued to Beekhuis on Septem- 
ber 3, 1907. The award of priority of invention and use was finally 
given to the plaintifï Dunkley by the Patent Office, and that award sus- 
tained by the Court of Appeals of the District of Columbia, and patent 
granted to him on July 21, 1914. It is not sought by the défendants to 
establish the Beekhuis patent in this suit, but that patent is relied upon 
as showing a device in use and patent applied for before the plaintifï 
made his application. 

The full proofs in the interférence proceedings are not in évidence, 
hut portions thereof appear in the file wrapper and contents of plain- 
tifï's patent introduced by the défendants, disclosing the various rulings 
of the Patent Office tribunals and the many amendments made in the 
daims to conform thereto. It appears to hâve been under considéra- 
tion by Patent Office officiais for five years after an interférence was 
declared, and careful investigation made into each claim before patent 
was granted. There seemed to be no doubt in the minds of thèse offi- 
ciais, at the conclusion of the investigation, that the plaintifï was the 
first to conceive the idea and reduce it to successf ul practice ; but there 
was some question whether he was entitled to make certain claims for 
"means for directing peeling jets of water upon said fruit." Although 
,the water was used in this form from the time of the first practical 
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construction of a peeling machine by both Beekhuis and Dunkley, nei- 
ther of them used the words "peeling jets of water" in their fîrst spéci- 
fications of claims. Beekhuis was the first to include them in an 
amendment to his application, and Dunkley copied them later on for 
the express purpose of having an interférence declared. In each ma- 
chine the fruit passes through a réceptacle, where it is subjected to a 
bath in a heated solution of lye, which disintegrates the skin. 

In the Dunkley device the fruit is then delivered onto an endiess 
belt conveyor and passes betvveen rotary brushes for about six feet, 
the brushes rotating the peach as it is carried along, so that every por- 
tion of its surface is subjected to the jets of water which strike the 
fruit tangentially from perforated pipes arranged along the passage, 
and driven with such force as to.remove the disintegrated skin still 
remaining upon the peaches, and to cleanse the particles from the 
brushes. The peaches are advanced in single file, and are thoroughly 
peeled, cleansed, and cooled, and ready for the cans at the point of 
exit from the machine. In the Beekhuis device the peaches pass from 
the lye bath onto a large box screen of wire mesh so arranged as to 
shake the fruit as it passes over it. Above this shaking screen is ar- 
ranged a water pipe with transverse slits at intervais, which deliver a 
broad fan spray or jet of water onto the fruit passing over the screen. 
A similar spray or jet of water is arranged on the under side also. 
The fruit is delivered onto this screen in a mass, and dependence is 
had upon its agitation in the box while advancing, the friction with 
each other and with the wire screen, and the action of the water jets 
or sprays during such agitation, for the removal of the disintegrated 
skin. It was decided that both parties were equally entitled to make 
the claims for "means for directing peeling water jets upon said fruit," 
and patent was thereupon issued to Dunkley, priority of conception of 
the idea and réduction to successful practice having been previously 
awarded him. We see no reason for reversing this décision, after a 
careful reading of the testimony. 

The Vernon device appears to hâve been an adaptation of an inven- 
tion of Baker, Chalker, and others, patented in 1898, for the purpose of 
cleaning oranges by a brushing mechanism. As early as 1902 Vernon 
adopted this brushing mechanism as a means for removing the skin 
from peaches and other fruit, first subjecting the fruit to a bath in a 
heated solution of caustic soda, then to another in a solution containing 
alum, and then immersing it in cold water. It was next subjected to a 
brushing process, but no mention is made of the use of water under 
such pressure as to form peeling jets, or in fact of any use of water for 
peeling purposes. Vernon applied for a patent on his device in No- 
vember, 1902, which was granted in March, 1905 ; but at the plant in 
Kresno, where the machines were first used in 1902 and 1903, they ap- 
pear to hâve been supplanted by Beekhuis machines in 1904, according 
to the testimony, not proving satisfactory. The essential f eature of the 
Dunkley device, the application of peeling jets of water to the surface 
of the peach while in rotation, is not shown in the Vernon device, and 
it cannot be regarded as anticipatory in either conception or use. 
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The Grier device was never patentée!, Grier appears to hâve been 
connectée! wit!i the fruit-canning business for many years, and was 
fami!iar with the process of dipping peaches in !ye as ear!y as 1891, 
and thereafter washing tiiem with water. In 1902 lie formed a part- 
nership with a Mr. Taylor, and leased a canning plant in Pasadena. 
where they handled peaches, among other fruits, and from the testi- 
mony it would appear tliat he was considering how to handle a greater 
quantity, and attempting to devise more efficient means for peeling 
than the hand method ; but the only real expérimentation that he made 
in 1902 was by putting a f ew peaches in a wire basket and dipping them 
in the heated lye solution, and then using a hose by hand to wash off 
the peehng. He says he conceived the idea right then of building a 
macliine to do that work, but there is no testimony to the effect that he 
did anything in the way of reducing the idea to a practical form, or 
proving his idea an operative one, until the following summer, 1903, 
when he built two machines, one for his own plant, and one for another 
Company in Pasadena, not identical with the plaintifï's machine, but 
embodying the idea of rotation of the peaches as they progressed, and 
the application of peeling sprays or jets of water. The ideas of Grier 
and the plaintifï may hâve been contemporaneous ; but there is no év- 
idence of such prior use of the Grier device as to defeat the plaintiff's 
priority of right. Grier did not apply for a patent for his device, and 
discontinued the use of his machine when he received notice of Dunk- 
ley's claimed inf ringement. 

There is in the record the testimony of one Stewart L. Campbell, 
who was called as a witness by the défendants in surrebuttal, and who 
testified that he was employed by the Dunkley Company in constructing 
machinery from the first of 1902 to December, 1904. According to the 
testimony of this witness he designed and built, in August, 1903, a 
peach-peehng table, for which the plaintifï obtained the patent in suit, 
and this he did without any ideas from Dunkley as to its construction. 
In other words, his testhnony is to the eiïect that he was the designer 
of the invention for whicli Dunkley received a patent. But défendants 
insist that the testimony of this witness was not introduced to prove 
that fact, and they refer to their answer as showing that it was not so 
pleaded as a défense. The purpose of this testimony, they say, was to 
discrédit the claim of Dunkley that he was the inventor, and not to of- 
fer the défense that Campbell was the inventor. But the testimony of 
Campbell upon that question was material and relevant to the issue be- 
fore the court, and was either true or not true. If true, Dunkley was 
not the inventor of the device claimed as his invention, and that would 
end the case. If Campbell's testimony was not true, he was testifying 
falsely concerning a material and relevant matter, and his testimony 
would for that reasoii be wholly rejected. "Falsus in uno, falsus in 
omnibus." 

But the défendants say they offer it only to prove that Dunkley was 
not the inventor. They stand on the priorities set up in their answer as 
défenses, namely, the priority of the V'ernon patent for a process for 
peeling fruit and the Grier device for an apparatus used in conducting 
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that process. They deny the priority of the Dunkley peach-peeling ma- 
chine, and offer the testimony of Campbell to prove that fact. ThiS' 
they cannot do. They cannot offer this testimony as true to prove a 
material and relevant fact for one purpose, and discrédit it for another 
purpose. If it is true for one purpose, it is true for any purpose. And 
as the défendants hâve refused to commend the testimony of this wit- 
ness to the court as true for a purpose to which it was relevant and 
material, we must reject it for the purpose for which it w^as offered, 
namely, to fîx the date of the Dunkley constructed machine in 1903, in- 
stead of 1902. But, accepting Campbell's testimony as true in those 
particulars wherein he is corroborated by other withesses, we find he 
worked for Dunkley on a machine of some kind in 1903 ; but this does 
not identify the machine as the one Dunkley claims to hâve invented in 
1902, nor does it tend to prove the machine as Campbell's invention. 

[2] The rule of law applicable to the évidence in this case was stated 
by the Suprême Court in Adamson v. Gilliland, 242 U. S. 350, 353, di7 
Sup. Ct. 169, 170 (61 L. Ed. 356), where the court says : 

"Considering that a patent has been granted to the plalntiff, the case is pre- 
eittlnently one for the application of the practlcal rule that, so far as the 
finding of the master or judge who saw the witnesses 'depeud.s iipon cou- 
flictliig testimony, or upon the credibility of witne.sses, or so far as there is 
any testimony consistent with the finding, it must be treated as unassailable.' 
Davis V. Schwartz, 155 U. S. 631, 636 [15 Sup. Ct. 237, 39 L. Ed. 289]. The 
reasons for requiring the défendant to prove hls case beyond a reasonable 
doubt are stated in the case of The Barbed Wire Patent, 143 U. S. 275, 284 
[12 Sup. Ct. 443, 450, 36 L. Ed. 154]." 

The judgment of the lower court is affîrmed. 
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LEE V. MALLEABLE IRON RANGE CO, 

In re BECKWITH'S ESTATE, 

(District Court, E. D. Wlsconsin. January 15, 1918.) 

1. Patents (Sc^.'îlSCe) — Infringement — Accounting fob Profits. 

That au iiifringer. during the tlme of infringement, substituted pressed 
Steel jilates for malléable cast plates, which it had prevlously used In 
making oiie part of the infringing structure, tliereby efCectlng a saving In 
cost and increasing its profits, does not entitle It, on an accounting for 
profits, to deduct the amount of such saving, but its liability is for the 
profits actually made. 

2. Patents <&:331S(6) — Infringement — Accounting foe Profits. 

An infringing manufacturer paid to its sales managers, in addition to 
tlieir salaries, a commission on the account of their sales, including me 
infringing article, lieïd tliat such payments were essentially a division 
of profits, and that on an accountng for profits of the infringement no part 
of the amount could be deducted as a part of the cost of manufacture. 

3. Patents <ê=3318(0) — Infringement — Accounting fob Profits. 

An infringer, wliicli both manufactured and sold the infringing article, 
on an accounting for profits, is not entitled to a déduction, in addition to 
ail proper allowances for cost of manufacture, of a manufacturer's profit. 

4. Patents <£=>31S(3) — Infringement — Accounting foe Profits. 

Where expert accountants hâve accurately determined from the books 
of an infringer the profits actually made by the manufacture and sale of 
the Infringing article, the court cannot safely apply the standard of com- 
parison rule, by undertaklng to estimate what profits would hâve been 
made upon some other open form of the structure, which défendant might 
hâve made, but did not. 

5. Patents <S=>318(3) — Infkingement — Accounting for Profits — Relevancy 

OF Evidence. 

An established profit upon an "open" structure, wlilch may be attrlbuted 
to a variety of causes, cannot be made the basis for an inference that au 
equal profit ou a patented structure was not attributable to the Invention. 

6. Evidence (g=35!)5 — Inferentiai, Facts. 

The susceptibility of a fact to produce an inference must be denied, 
when the probative force or effect of that inference may be wholly frus- 
trated at the option of the oue to be affected by it. 

7. Patents <©=>319(1) — Infringement — Rigut to Damages. 

The law does not attempt in advance to enumerate with précision the 
circumstances under which a patent owner may be substantially daniaged 
by infringement, but the right to damages, substantial or nominal, dépends 
U110U the proof in the partlcular case. 

8. Patents <S=3319(1) — Infringement — Damages Recoverable. 

In findlng a "reasonable" royalty, as a basis for Computing damages 
for infringement, the degroe to which the infringement has been profitable 
or uniirofltable to the infringer cannot be a controlling factor, but it Is to 
be determined ou ail available pertinent proofs. 

9. Patents <S=>319(3) — Damages for Infringement — Increase by Court. 

Evidence that défendant, on examlning a new patented improvement In 
an article which it manufactured, at once appropriated the invention and 
refused to cease infringement until compelled at the end of long litigation, 
and that pending the suit it unsuccessfully attempted, through one of 
its ofticers, to obtain a patent for itself embodying ail of the essential 
features of complainant's invention, vt-ith only colorable changes, held to 
render it proper for the court to Increase the damages awarded for the 
infringement. 

igssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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10. Evidence ©=99 — "Relevancy." 

The test of "relevancy" of évidence Is tliat an evidentlary faet can be 
consldered as admlsslbly relevajit only when the deslred conclusion based 
upon It Is a more probable or iiixtural, or at least a probable or uatural 
hypothesis, and wben the otlier bypothesis or explanatlons of the fact, if 
any, are either less probable or natural, or at least not more probable or 
natural. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Relevancy.] 

In Equity. Suit by Fred E. Lee, administrator of the estate of Ar- 
thur K. Beckwith, deceased, against the Malléable Iron Range Com- 
pany. On exceptions to report of spécial niaster. IModified and con- 
firmed. 

Harry C. Howard and Fred L,. Chappell, both of Kalamazoo, Mich., 
for plaintifï. 

Banning & Banning, of Chicago, 111., and Arthur h. Morsell, of 
Milwaukee, Wis., for défendant. 

GEIGER, District Judge. The case is before the court upon the 
décision and report of the spécial master under the decree for an ac- 
counting in respect of gains, profits, and damages. The many years of 
the litigation need not be reviewed, and the questions raised upon excep- 
tions to the report, though important, are few in number and within 
quite narrow compass. The record before the master, while involving 
much in the way of figures, now présents no matter requiring re-exam- 
ination of détails, nor review of calculations in which such détails are 
essential to produce items about which there is controversy. It is there- 
fore possible to proceed directly to a considération of the facts present- 
ing questions exhaustively argued by counsel on both sides. The par- 
ties are in accord upon the fundamental fact that the accounting must 
be concerned with the manufacture and sale by the défendant of ap- 
proximately 47,290 structures embodying the patent, between April 18, 
1905, and April 18, 1911. It will suffice to begin with the defendant's 
statement of account respecting their manufacture and sale. At the 
outset the gross sales are declared to aggregate $299,704.08. Against 
this the f ollowing crédits are claimed : 

(1) Cost of materials required $152,003.06 

(2) Cost of labor 37,264.87 

(3) Saving in cost of manufacturinj; part of combinations 1.5.138.79 

(4) Proportional amount of expenses, losses, ete 70,456.44 

(5) Manufacturer's profit 20,239.97 

Total $301,103.13 

On its face, the statement, therefore, shows a loss of $1,399.05. 

The great prosperity of defendant's business as a whole, during the 
infringing period, exhibited, among other things, by dividends varying 
from 15 to 50 per cent, upon a capital stock of $100,000; total profits 
during the period of $737,374.36; commission salaries to certain offi- 
ciais, during the period, of $207,486.94; a great increase of net sales 
and an increase of average profit per range from $2.95 to $8.56, during 

'or other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Iiidexua 
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the same period — ail thèse facts led the master to view with skepticism 
the account présentée!; and he was justified in this, not merely by the 
figures just referred to, but by the very act of the défendant, during 
thèse years, of incorporating in its structure, as an important feature 
of it, the patented combination which has given rise to thèse years of 
strenuous htigation involving its légal merit. As against such an array 
of facts, testimony of witnesses ascribing but minor importance to an 
invention to which the court had by its judgment accorded real merit 
was of necessity given, not only cautions, but rather scant, considération 
by the master; and he properly proceeded at once to test the account 
in respect of its claim to crédits upon the objections made thereto by 
the claimant. The considération was addressed to thèse items : 

First. The third crédit, "Saving in cost of iiiauufacturing i)art of conibi- 
uatious, $15,138.79." 

Second, l'arts of the fourth crédit, $76,456.11, as relating to coinmissiou 
Balarles, dépréciation, and interest en capital invested. 

Third. The fifth crédit, $20,2:!9.'J7 as "mamilacturer's profit." 

Thèse will be considered in the order stated : 

[1] The évidence discloses that initially, and in approximately 7,002 
infringing combinations first made, défendant used malléable cast heat- 
ing plates. In the other approximately 40,288, later manufactured, it 
used pressed steel plates, for whose manufacture and préparation it 
installed the necessary machinery and appliances. Thèse latter, so the 
proofs show, could be made and used at a cost less than the malléable 
plates by $15,138.79. It is urged that this saving or gain should be al- 
lowed to the défendant, as due to its thrift and foresight, and not to 
Beckwith's invention. It may be said that the position is not at ail 
supported by Mason v. Graham, 23 Wall. 276, 23 L- Ed. 86, and for 
the reasons appearing in italicized words of an excerpt from the opin- 
ion in that case : 

"But the master further reported that défendant made infringing motions 
after a pattcrn of his ov:n dcmsinff; that they cost, per pair, 50 cents less 
than the Pickerstaff raechanism which he had immediately bel'ore p\it upon 
his looras ; that the;/ wcre made unAcr a patent grantcd to kim; and that 
they \;ost about 50 cents less thfin the motions made by tlie pbiintiffs, the différ- 
ence in the cost lieing due to his invention. If this is so, it is clear that the 
50 cents saved on each pair, équivalent to 50 cents profit, is not due to the cmrtr 
plmimnl's invention. * * * Manifestly the complainants are not entitled 
to the savlngs or profits resulting from the défendant' s own invention." 

Counsel suggests that the "principle of the matter" is not aflFected by 
the fact that "the pressed steel plate was per se never the subject of a 
patent" ; that it could not affect the amount of saving, and "whatever 
saving was effected by the défendant in changing or improving its 
machinery and its methods of manufacture, at its own expense, some- 
thing it was under no obligation to do for the benefit of the complain- 
ant, could in no way be attributed to, or be the resuit of, the patented 
invention, unless the patented invention itself inherently efïected the 
saving." 

Now defendant's thought of claiming a saving can be attributed to 
nothing other than its expérience in first using the malléable cast 
plates; and the record suggests this query respecting defendant's at- 
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titude, had it always used the pressed steel plate; could it then con- 
tend that this $15,138.79 is not a part of its profit, because it or some 
one else might hâve made a more expensive plate? Or, if the évidence 
disclosed the converse situation — i. e., that défendant originally used 
pressed steel and later, at greater cbst, malléable plates — could com- 
plainant urge that the former, and not the latter, cost be taken, to the 
end that a larger résultant profit be exacted ? Or, again, suppose that, 
instead of using a "sheet steel métal réservoir," as an élément of claim 
II, the défendant had used "copper" — and assuming equivalency of 
éléments — could complainant ask that défendant account for its profits 
upon the basis of sheet steel, rather than upon the higher cost basis 
of copper, actually used? 

In a sensé, it may be true that a choice of pressed steel, or the sav- 
ing effected thereby, is not attributable to the patent ; neither is the 
original sélection of malléable cast attributable to it. But either, if 
and when used for plates, embodies an élément of the claim ; and the 
query is not what was or is their relative merit or cost, but what, 
whichever was used, was its cost? It would be equally possible for an 
infringer to minimize his accountable profits by showing "savings" 
through réduction of high salaries to salesmen, or of expensive ad- 
vertising in the later, as compared with the earlier, inf ringing period. 

So, in Mason v. Graham, when it appeared that there was a "sav- 
ing" attributable to a feature neither within the scope, nor an em- 
bodiment of, the patentee's right, he was not entitled to its benefit as 
a part of the profit. But, in the case before us, the use of either cast or 
pressed plates was in disparagement of the élément of the claim and the 
plaintiiif is entitled to recover the profit actually made on either or both, 
as used — unless, as above indicated, an infringer may drive the patentée 
to accept, not profits actually made, but such as might hâve resulted 
from manufacturing in the method most expensive and therefore pro- 
ductive of the minimum of profit. Of course, this may easily be carried 
to a point where a loss would always resuit. I think the master cor- 
rectly ruled on this phase of the account, and exceptions thereto are 
overruled. 

[2] The next question arises upon the so-called "commission sal- 
aries," claimed by défendant as an item of cost to be deducted. The 
amount is $13,376.47, and is asserted to be the proportion allotted to 
the infringing combinations out of an aggregate of $207,486.94 paid 
for the infringing period to defendant's three managers by way of 
compensation over and above regular salaries. The master conceived 
the situation to présent, not a payment of salaries, but in reality a di- 
vision of profits. The large amount, the terms of corporate resolu- 
tions for their contingent award, their progressive increase with in- 
creased profits, and their treatment as such dividends or division upon 
the books, are alone sufficient to support the master's view. The res- 
olutions, if lawful, while authority for their ultimate payment, never- 
theless placed no obligation upon the beneficiaries not already com- 
prehended within their contracts for service at stipulated salaries. In 
my judgment, a good way to test out the status of thèse payments in 
respect of cost or profits is to consider whether défendant, as a man- 
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ufacturer, in endeavoring to make up a yearly budget upon any as-r 
siimed volume of business, in any aspect of the matter, would hâve 
included thèse payments, or any estimate thereof, as an item of cost 
of manufacture. Obviously not. The arrangement or plan was but 
the introduction of the common co-operative idea between employer 
and employé, in which the former agreed to give and did give to the 
latter a percentage of profits, if and when earned. The exceptions 
to the master's ruling upon this item are overruled. 

[3] The next item, which was the subject of the master's report,, 
and his action whereon is sought to be reviewed upon exception, is a 
so-called "manufacturer's profit" of 10 per cent, incurred on cost of 
material, labor, dépréciation, factory expense, and invested capital of 
$202,399.71. The difficulty in accepting the contention on behalf of 
the défendant in respect of this item arises through the practical con- 
cession that, howsoever it be termed, or upon what considérations it is 
attempted to be justified, it still remains a gain or a profit in the hands 
of one who, as the défendant in this case, was both manufacturer and 
seller. It may be true, as suggested, that if a patentée is not himself 
manufacturing the patented device, but procures another to make 
it, the latter must be paid an amount which will include what may 
be called the manufacturer's profit. There, however, arises the pré- 
cise distinction which exists between manufacturer with and with- 
out right — the distinction between a licensee and an infringer. And 
if the case be tested in the language of counsel : 

"When, however, no contract has been inade in advance, but the patentée 
elects to treat the manufacturer iiractlcally as hls agent — as hls agency, to 
use the words of the Suprême Court — by holding hlm as a trustée for the 
savlngs and profits that he may hâve made, due and attrlbutable to the in- 
vention, he thus adopts or appropriâtes the manufacture done by the défend- 
ant, and should stand in the sanie position and condition in an aceounting for 
profits as if he had hired him in advance to manufacture tlie goods for the 
market" 

— there is no justification for treating the situation in any différent way 
than by a simple ascertainment of the différence between cost and yield. 
It may be a common expédient, for one who both manufactures and 
sells, to include as an advance estimate a certain percentage covering 
the items referred to, largely by way of creating a safe margin beyond 
which the real manufacturer's profit is to be calculated. But, after the 
fact, there is no justification for dealing with such estimated margin 
as a sort of gain which is not in fact a gain. The very statement of the 
proposition treats it as such, and, in a case like the présent, there is no 
reason why, if the manufacturing end is to hâve a margin of that char- 
acter, a like margin should not be credited to the selling end. If one 
who makes is entitled to a gain which shall be figured as an item of 
cost, why should not a seller likewise insist upon a preliminary seller's 
profit to be figured at cost? If the défendant can say to the patentée 
that the real gain never arose until the article was sold, wherefore the 
patentée should pay this so-called manufacturer's profit, why should 
not the défendant as seller likewise claim that the infringed articles, if 
the plaintifï himself had made them, would bave to be sold by some- 
body, therefore a customary seller's profit should be charged to the pat- 
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entée to reimburse the défendant as an item of selling cost, although it 
was really a gain ? 

In my judgment, the case of Providence Co. v. Goodyear, 9 Wall. 
788, 19 L. Ed. 566, in basing the accountable profits upon the compu- 
tation of the "différence betvveen cost and yield," and in any event "as 
a manufacturer calculâtes the profits of his business," to the end of as- 
certaining the gain when "both the receipts and payments are taken into 
the account," can and does furnish the sensible and conclusive rule on 
the subject. The cases of Warren v. Keep, 155 U. S. 270, 15 Sup. Ct. 
83, 39 h. Ed. 144, and Manufacturing Co. v. Adams, 151 U. S. 139, 14 
Sup. Ct. 295, 38 L. Ed. 103, hâve not disturbed this rule. This resuit 
would seem to be ail the more demanded in view of the tendency, recog- 
nized by the master, to make, on behalf of the party charged to account, 
certain allowances proper to be taken into considération in figuring cost. 
They include dépréciation or other capital waste, and, as the parties 
agrée, interest on the capital invested in producing the infringing struc- 
tures. The latter is well illustrative of the good sensé of the doctrine 
which assumes that, although interest may not hâve been charged upon 
the books, the capital was in f act appropriated, and with it the appro- 
priation of interest as the measure of its use, which necessarily would 
hâve been required of anybody who sought through investment of a 
like amount to manufacture the articles. When, however, it is sought 
to add to this an arbitrary amount, in and of itself a gain, after every 
item of actual outlay has been in fact allowed, it must, as it does, if 
recognized, become a method of insuring, to one who was both manu- 
ufacturer and seller, some gain which he made at the expense of the 
patentée, and which can be attributed to no source except the making 
of a structure which embodies the patent. 

To say, in justification of this, that the patentée "makes a défendant 
his quasi agent" when he adopts the business done by him, by asking in 
equity for an accounting of the proceeds of such business, furnishes a 
like good justification for taking the whole of the profits, or at least 
putting the' patentée in the position where, in any event, he must recog- 
nize his so-called agent's rightful claim for reasonable value of the 
service rendered in the discharge of the tortious agency. Obviously, 
this of itself might leave to the so-called agent sufficient recompense to 
hâve made infringement worth the while. I agrée with the master in 
disallowing this item claimed by the défendant. 

Up to this point, by eliminating from the defendant's statement the 
items considered, and by allowing to him crédits such as dépréciation, 
interest on capital invested, by overruling plaintiff's claims for so-called 
extra profits and interest in profits, the master reaches the conclusion 
that the défendant made a profit on infringing combinations during the 
period involved aggregating $47,356.18. It may be observed, before 
proceeding to consider other contentions in the case, that this resuit 
was accomplished with the expert aid of highly skilled accountants, 
whose labors extended over weeks and months of time, and whose con- 
clusions, so far as they depended, not only upon industry, but integrity 
and unusual capacity, seem not to hâve called f orth exception from ei- 
ther side. In other words, in the problem confronting the parties and 
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the master, in so far as it depended upon labors not within the compe- 
tency of counsel or the master to exert, but upon real skill of able ac- 
countants, was made more readily capable of solution. It seems to hâve 
brought the case to a point where, as above indicated, the contentions 
hâve narrowed down to pure questions of law. 

[4] Notwithstanding the apparent resuit of not only a possible, but 
rather a clearly rational, apportionment of profits in the aggregate nam- 
ed, the défendant maintains that his resuit should not be accepted, but 
that, obediently to the rule or doctrine of comparison of profits, the 
master, upon the évidence, should hâve found that the défendant made 
no profit attributable to the Beckwith invention. It is asserted that 
Beckwith did not create the réservoir, but that his advance consists in a 
combination embodying as an improvement a single élément not found 
in the prior art ; that the contact plate, if taken as the "soûl" of Beck- 
with's structure, enables a comparison of the improved structure witli 
those of the "open" art ; hence it is not only possible, but it is necessary, 
to make a comparison of the profits made upon the new structure with 
those not containing the invention, and which were open to the public. 
If, upon such comparison, it appears that like profits could hâve been 
realized upon the latter, then the plaintifif cannot claim that the profits 
actually found can be attributable to the Beckwith invention. 

The statement of the master that "one must confess hésitation to 
apply this rule," and his final declination to recognize or to follow it, 
are the object of severe criticism at the hands of defendant's council. 
But notwithstanding such criticism, and the voluminous brief in sup- 
port thereof, the action of the master in rejecting the rule is confident- 
ly approved. Certainly, if through skilled endeavor of accountants a 
conclusion is reached that profits in the aggregate amount were made 
upon the infringing combination, as above indicated, the master could 
well feel that progress had been made to support the inference that 
such profits are attributable to the invention. Whatever may be the 
applicability of this standard of comparison rule to other situations, 
there ought to be at least hésitation in adopting it where profits hâve 
been figured and apportioned without its aid. The obvious danger of 
attempting to measure recovery, not by what the inf ringer as a manu- 
facturer or seller in fact made as a manufacturer's and seller's profit 
on the particular combination, but by the gain, if any, as compared 
with what he would hâve made, had he manufactured something which 
he might, but did not, make — the obvious danger involved is this : It 
introduces a conjectural basis of évidence; it compels assumptions 
which are répugnant to the very purpose of giving relief to the paten- 
tée for the appropriation which the infringer for some reason chose. 
It compels comparison of what he actually did, as against a standard 
which he chose not to follow ; it gives prominence to what, but for the 
invention, he might hâve donc, thereby to get the measure or value of 
what, apparently, because of the invention, he did do. In other words, 
the realm of spéculation is explored, collaterally inquired into, with 
the inévitable resuit of always finding some standard which will lead 
to nominal recoveries; a practical resuit of treating the infringement 
247 F.— 51 
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or appropriation as a mère fortuity, a mère accident of making a 
sélection of one out of several equally désirable courses to pursue. 

In further considération of this, let it be assumed that the very 
réservoirs suggested by the défendant as standards of comparison 
could hâve been made at precisely the same or at variant costs ; the 
infirmity of the rule — the injustice, I believe, of its attempted appli- 
cation — rests in the added hypothesis or assumption that, had any 
other been chosen, it would hâve achieved corresponding results in 
respect of the number of infringing réservoirs which the défendant 
in fact made and sold. In this way, although the whole manufacture 
and resulting trade may hâve been bottomed upon the actual and com- 
mercial merit of the appropriated invention, an infringer may still 
retain his gains and go acquit, except for nominal recovery, because he 
can show that he gained or saved or profited no more than his com- 
petitors in their manufacture and sales of "vvhat he would hâve been 
free to make and sell, but did not." The proof may be overwhelming 
that the particular infringer, in the course of his manufacture and sale, 
not only met compétition, but distanced it, by creating a greater com- 
mercial favor for the infringing article, yet so long as he can show 
that he made no more money than he would hâve made, had he fôl- 
lowed the course of his competitOrs, he may retain his gains because 
this enables him to say that he made nothing out of the invention. It 
results in déniai of gains by an infringer who is fortunate enough to 
hâve actual or possible competitors in the same gênerai line through 
whom and whose expérience he can place before the court an hypothe- 
sis which, after ail, enables him to travel in a circle on this matter of 
gains and profits. 

The gênerai proposition advanced by defndant was involved in War- 
ren v. Keep, supra. There concurrent transactions by the infringer 
were shown, in what are termed the "Hathaway" and the "patented" 
grates — the former being "open" to the public and therefore ofïered 
for comparison. It disclosed profit in its sales equal to the profit made 
on infringing sales, wherefore nominal recovery was urged, because, 
so it'was contended, the profit on the infringing sales, being no more 
than on the "open" styles, cannot be "attributed" to the patent. Of 
course, the moment the Hathaway grate is assumed as a standard, it 
will not be perraissible to ask as a pertinent question, "To what is the 
profit made on its sale attributable ?" But suppose this question, as it 
well might be, were susceptible of the answer : 

"The profits on the sale of the Hathaway grate are attributable to the 
Hathaway patent as an improvement upon former grates. True, the patent 
has expired, but that improvement is the substantial basis of sales." 

Let it further be supposed that, during the life of the Hathaway 
patent, its owner sued an infringer ; that the latter, upon accounting, 
was able to force considération of the "Jones" grate as a "standard," 
"open" tohim, and which, had he made resort to it, would hâve yield- 
ed a profit equal to the profit on the Hathaway grate, wherefore he 
was subjected to nominal gains only. Manifestly, the question re- 
specting the origin and "attributability" of the "Jones" profits could 
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in turn be asked and answered through like development, and the case 
itself becomes limitless in collatéral expansion or involution. 

It will be granted that this sort of development would never be per- 
mitted in a case, net because of the extremeness of the illustrations, but 
because they disclose the infirmity, legally, of nonrelevancy. Certain- 
ly, if such course could be resorted to, it leads to the practical re- 
suit that, whenever it is possible to show that the patent embodied 
merely an "improvement," it is not only possible, but quite probable, 
to establish no profit attributable to it. But, whether a standard be 
assumed or created, no matter how, the reasoning in the présent case 
is reduced practically to this basis : 

The problem, as défendant states it, concerns, not the total profits 
which it made upon sales of réservoirs embodying the Beckwith in- 
vention, but only such quantum of profits as are attributable to that 
embodiment. It offers, as the fundamental fact, which will solve the 
problem, that on an unpatented réservoir, which it might hâve man- 
ufactured, a certain profit, equal to the whole profit which it made on 
the infringing réservoirs, might bave been made, and, because the 
fact thus ofïered discloses equality, the asserted conclusion is in néga- 
tion of attributahility to the patent. The points of resemblance in re- 
spect both of the structural characteristics and the profit yield of the 
respective devices are debited and credited, to the end of justifying the 
inference, viz., that the point of différence — the Beckwith invention — 
could not be related to the points of agreement, viz., the profits. 

[10] If this is a fair statement of the defendant's argument, its in- 
firmity, in my judgment, rests in this: That the fact which is offered 
as the basis of the argument cannot meet the elementary and funda- 
mental test of relevancy. Such test is, in brief , that : 

"An evidentiary fact can he considered as admlssihly relevant only when 
the desired conclusion based upon it is a more iiroV)able or natural, or at 
least a probable or natural hypothesis, and wlien the other hypothesis or ex- 
planations of the fact, if any, are either less probable or natural, or at least 
not more probable or natural." 

The fallacy of attempting to apply the rule as urged by the défend- 
ant grows out of the assumption that, as between an unpatented and a 
patented structure, whether the latter be a totally new or merely an 
improved structure, there is in the création of profits upon manufac- 
ture and sale of the structures, respectively, a relation such that points 
of agreement or points of différence may be resorted to, and, as such, 
exhibit, in dollars and cents, attributability of the whole or parts of the 
profits to resemblances or différences. In my judgment, common ex- 
périence forbids such an assumption. Let it be granted that in a certain 
sensé, if it be shown that a profit of $2 per réservoir would hâve been 
possible on the South Bend range, and that, because a like profit was 
made by the défendant upon an infringing réservoir, the conclusion 
contended for was warranted, what will be the conclusion when once 
it appears that the défendant not only chose not to make the South 
Bend réservoir, but made the Beckwith at a less profit, though, because 
of its acceptability, the volume of its business was fast tending to super- 
sede every other "open" style of range ? Does not this show the non- 
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relevancy of the fact offered in évidence which can with equal force be 
pressed to establish the rule that no profits can ever be attributed to a 
patent ? 

I believe that the matter may be stated in another way : A basic in- 
firmity of the so-called rule of comparison résides in the effort to fasten 
upon the words "attributable to the invention" a meaning which, with 
the aid of this rule, can never be satisfied, except by showing increased 
profits on the individual infringing, as against the "standard," struc- 
ture. Whereas, the invention and the endeavors of the inventor, not 
only may hâve been designed and exerted to increase, but actually do 
increase, cost and thereby reduce profits, which réduction is expected to 
find compensation either in increased sale price on increased volume of 
business, or not at ail ; or that they were calculated either to reduce or 
increase in like proportion cost of manufacture and sale price, and 
thereby maintain the same profit as was earned upon the unpatented or 
unimproved structure. In other words, the "standard" itself, its high 
cost of manufacture and its high price, its profit yield, to say nothing 
of its inferiority, may hâve prompted the inventor in his efforts, by mère 
improvement, to lessen the cost of making, the -price, the yield, as well 
as to do something new and useful. So, too, as bearing upon this ques- 
tion of relevancy, thèse further considérations are not to be overlooked. 
The infringer, presumably, knows the "standard" and its yield of profit, 
but he also can and does fix and control, not only the cost, but the sale 
price, of the infringing structure, and thereby its yield. Therefore it 
is within his power, at ail times, by contenting himself with a yield 
equal to or smaller than that of the "standard," to escape accounting for 
profits "attributable" to the invention ; and though, by greatly reducing 
his yield upon the particular structure, he may, as stated, by a greatly 
increased volume of manufacture and sale, increase his aggregate yield 
of profits. True, while he may not create or control the "open" or 
"standard" structure, or its yield, yet he can by his own conduct, at 
will, frustrate the probative force or effect of the "standard," and hence 
the resuit of a "comparison." Or, as indicated, assuming that he might 
be quite innocent respecting the standard, his whole endeavors may 
hâve been exerted, his whole profits may hâve been earned, in his esti- 
mate of, and upon the public's faith in, the "improvement" ; he still 
has the right, under this rule, to learn in an accounting suit that he in 
fact made his profit in spite of, not because of, the "improvement." 

[5, 6] This extended discussion has been attempted by way of re- 
sponse to the insistence of defendant's counsel for the application of 
this rule leading to nominal recovery only, upon any aspect of the case ; 
and the discussion likewise aims to justify following Warren v. Keep, 
which, in my judgment, dénies légal relevancy to facts upon which the 
"rule" may be urged. The various illustrations or analogies hâve been 
suggested with a view of demonstrating that, in a case like the one be- 
f ore us, an attempt to apply this rule must f ail, because the fundamental 
fact, the adoption of a so-cailed "standard" or "open" structure and 
the profit which it yields, cannot meet the elementary test of relevancy 
— if we are permitted to assume that such test proceeds only upon the 
appréhension of a natural or probable relation between the fact and 
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the conclusion to be deduced from it. It is believed that a considéra- 
tion of the matter in this elementary light deraonstrates that an estab- 
lished profit upon an "open" structure, which, as we hâve seen, may 
be attributed to a variety of causes, is not and cannot be made the basis 
for inf erring that an equal profit in a patented structure was not attribu- 
table to the invention ; that, in any event, the susceptibihty of a f act to 
produce an inference must be denied, when the probative force or effect 
of that inference may be wholly frustrated, at the option of the one to 
be afifected by it. 

I am thus of the opinion that the master properly declined to recog- 
nfze the doctrine of comparison, and that he rightly resorted to the évi- 
dence respecting profits as real évidence justifying directly the sum 
found ; that in doing so he properly considered the inf ringing combina- 
tions made by défendant as unitary, not to be broken up, to the end that 
a necessarily arbitrary and wholly spéculative apportionment or ségré- 
gation of profits be allotted to each physical pièce responding to the ap- 
propriate élément of the combination claim, be made or attempted ; and 
the exceptions to his findings and to the refusais to find are overruled. 

[7] We arebrought to the frnding on the damages; and, of defend- 
ant's contentions, thèse v^'ill be considered: (1) Those attacking the 
award of any damages other than nominal, on the grounds asserted ; (2) 
those relating to the amount actually awarded. 

Counsel advances the broad proposition that a patentée can sustain 
"actual damages" only when "one or the other of four sets of facts or 
circumstances are shown to exist." They are : (a) That the owner of 
the patent is manufacturing and selling the patented device ; (b) that the 
infringements "prevent the owner" from establishing the business of 
manufacturing and seUing; (c) that the owner of the patent "is grant- 
ing licenses on a royalty basis" ; (d) that the infringements hâve "pre- 
vented" the owner of the patent "from efifecting arrangements on a 
royalty basis to establish a license fee." In eiïect, the proposition is 
that, no matter how valuable the patent or how flagrant the infringe- 
ment, the owner, until attended by one or more of the "set" of circum- 
stances as sort of jurisdictional prerequisite, or sine qua non, does not 
and cannot show himself legally qualified to sufter damage for which 
substantial redress may be given. 

I know of no rule of law which déclares that trespasses upon prop- 
erty or property rights are nominal whenever the trespasser can show 
that the owner, at the time of the trespass, was not gainfully occupy- 
ing his property or exercising his rights ; that his house, unless he lived 
or pursued a gainful vocation in it, or rented or tried to rent it, or was 
prevented from renting or trying to rent it because occupied by a tres- 
passer, may be burned by any one at the hazard of nominal damages 
only. It is a sufficient answer to the contention that the law does not 
attempt in advance to enumerate with précision, or categorically, 
the times, places, circumstances, or situations in or under which a pat- 
ent owner may be substantially damaged, any more than it does with 
respect to owners of other property or property rights. The cases cited 
by plaintifï not only give abundant support to this, but point out that 
in patent cases, as in others, the right to damage, substantial or nom- 
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inal, dépends upon the proof in the particular case. Obviously, quan- 
tum or quality may vary as the character of cases, in their susceptibility 
to quantum or quality of proof, varies. But, when it is conceded that a 
"reasonable royalty" can furnish a measure for damages, it must like- 
wise be conceded that plaintifï assumed no burden other than to adduce 
évidence compétent to establish it. 

[8] Now, if the idea of a reasonable royalty as a measure of damage 
to a patentée is at ail analogous to other situations where the law im- 
ports "reasonableness" as an élément, then the degree to which the act 
of the wrongdoer has been profitable or unprofitable to hiniself cannot 
be a controlling test. Wherefore the fact that défendant is shown to 
hâve made $47,000 "profits," apportioned as "legally attributable" to 
the embodiment of the invention in the combination structures made by 
it, cannot limit the proof s in their legitimate tendency — as it may develop 
— to either a larger or smaller amount as reasonable royalty damage. 
True, profits actually made may be considered; but that their amount 
must be taken as the test of reasonableness, or that profitless infringing 
must négative damage by defeating the exaction of a reasonable royal- 
ty by a patentée, is no more possible in measuring damages in respect 
of inf ringement, than would be the attempt of a lessee at will or suffer- 
aijce to limit or defeat reasonable recovery by proving his occupation 
of ihe tenement to hâve resulted in little or no profit to him. 

When, therefore, the restriction contended for cannot be recognized, 
and the inquiry is subject to be tested, not by the infringer's "legally 
attributable" profits, but rather by the character and value of the paten- 
tee's property right and the damage to him by its invasion or appropria- 
tion, the master was bound to resort to the large range of testimony, 
pertinently bearing upon the reasonable amount to be awarded. In the 
discharge of that duty he right fully considered everything disclosed in 
this litigation which had a tendency to establish that Beckvvrith's inven- 
tion was a highly important and valuable contribution to the art, its cré- 
ation of profits actually made by défendant upon its embodiment in in- 
fringing structures, its efficacy to contribute directly or indirectly, and 
its actual direct or indirect contribution to the success of the infringer's 
business of manufacturing and selling réservoir ranges, and, generally, 
its value as property, to the end of ascertaining the reasonable value 
of its use or the exercise of the rights growing out of it. 

Certainly the defendant's conduct and actual expérience during the 
infringing period, in so far as it disclosed its own estimate of the im- 
portance and value, and the court's adjudication respecting the merit, 
of the invention, hâve persuasive bearing upon this matter, which is 
at the bottom of the inquiry. Admittedly the plaintiff may not hâve 
resorted to évidence sometimes offered to prove reasonable royalty 
— he may not hâve been able to — -but that did not bar resort to 
"other available, pertinent proofs." Frumentum v. Lauhofï, 216 
Fed. 610, 132 C. C. A. 614. So, when the plaintifï offered the 
opinions of men qualified by expérience to speak directly to the mat- 
ter of reasonable royalty, when the wide range of testimony in the 
record is appealed to, the case in my judgment présents a great array 
of facts and circumstances, not only compétent, but persuasive, to 
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support the award made by the master; and the most careful study 
of defendant's brief upon this phase of the case cannot avoid the con- 
viction that the criticisms of évidence bear, not upon its competency, 
but its weight and crédit. Therefore, even if some or ail of the criti- 
cisms be granted the latter merit, the master's report is none the less 
unassailable. The exceptions upon this branch of the case are over- 
ruled. 

[9] The final matter for considération pertains to the exercise of 
the court's power to increase damages upon the f acts reported by the 
master. The subject is treated under five heads, namely : 

First. That the défendant was guilty of a deliberate and intentional 
appropriation of Beckwith's device. The master adopted the facts 
originally f ound by the court, viz. : 

"Among other experimeiiters was the défendant company. About the tiine 
the complainant's range came on the market, défendant was engaged in con- 
ducting certain expeiinients on sheet métal réservoirs at the hardware store 
of one Kassnian at Beaver Dam, Wis. Whlle thèse experiments were going on, 
llassman, who was also sales agent of the Beckwith range at Beaver Dam, 
had occasion to visit Dowagiac, Mich., and there saw one of the Beckwith 
ranges bullt under the patent in suit. Rassman came back and told défendant 
that Beckwith had solved the problem of the right-hand réservoir. There- 
upon one of the new Beckwith ranges was obtained, and at the store of 
Rassman defendant's ottlcers aud experts made a thorougli examination of the 
same, and extended to lieckwltb the compliment of adopting and appropriatlng 
ail the éléments of his device. Thereupon the défendant in Its catalogue gave 
prominence to tlie convcx rigid back plate as a new and prominent feature. 
The clamping apparatus adojited by the défendant differed in form, but was 
clearly a meehanical e(iuivalent of tlie Beckwith clamping means. In the 
defendant's structuie introduced in évidence convexity of the back plate Is 
five-eighths Instead of three-eighths of au inch, as showu by the Beckwith 
structure." 

Second. That the activities of the défendant in connection with the 
"Moylan" range constitute "a direct Connecting link between the 
Rassman incident (referred to in I, supra) and the manufacture of 
the infringing type," and, as such, embodied "a deliberate attempt to 
imitate and use in part, in its in-standing bulged contact plate, the 
Beckwith invention." 

Third. That the failure of the défendant to cease infringement uj>- 
on receipt of a letter, Jime 16, 1905, from the plaintiff's attorneys, 
cannot be regarded as évidence of wantonness, malice, or unreasonable- 
ness, because the défendant had the right, under advice of counsel, 
to contest the Beckwith patent ; and this was presumably donc in good 
faith. 

Fourth. That the McClure patent, dated June 27, 1909, "impresses 
me," says the master, "as a deliberate attempt on the part of the de- 
fendant to deprive the complainant of the benefits of its patent." It 
was applied for during the pendency of the litigation, but the fact 
was not disclosed until brought out by complainant upon the hearing 
before the master. The master f urther says : 

"The flle wrapper and correspondence with the Patent Office show that 
every effort was made to obtain a patent by which the défendant could secure 
to itself ail possible benefits of the Beckwith patent. The Patent Office, how- 
ever, cited the Beckwith patent and others, aud refused to Issue to Mr. McClure 
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a patent on the essential éléments of the Beckwith patent, giving lilm only 
what may be roughly described as a combination of a convex plate, réservoir, 
and means of adjustably regulating tbe contact by tiltlng the réservoir; the 
chief feature being the adjustable clainping meaus. Xhis patent was aban- 
doned after the injunctlon issued in this case." 

Fifth. The pending litigation. Its duration and many incidents, 
summarized by the master, lead him to "express his opinion thereon,, 
which is that, so far as he caii see, they do not seem, on the whole, to 
hâve been taken by the défendant vexatiously, merely for delay, un- 
conscionably, or in a 'stubbornly litigious' spirit." lïe expresses the 
further conclusion that, in the proceedings before him, he cannot con- 
clude that défendant has used bad faith, nor willfully delayed the 
same, and that the defendant's conduct in the Htigation cannot be con- 
sidered, upon his conclusion, as forming "ground for increasing dam- 
ages." 

It will be granted, I assume, that, when once facts are brought to the 
attention of the court which bear pertinently upon the infringer's ma- 
licious or wanton conduct, not merely in litigation, but in respect of 
matters pertaining to infringement, conduct which may précède or 
which may concur with litigation, there is created a basis upon 
which the court, in its discrétion, may exercise the conceded power. 
Therefore, in considering the five matters which are brought be- 
fore the court by the master's report, I hâve no diffi'^ulty in con- 
cluding that a mère failure to cease infringement, likewise the 
exhibition of a pugnacious disposition in litigation, when standing 
alone, cannot ordinarily furnish a sufficient basis. But the facts found 
by the master — not to be assailed for the want of évidence to sup- 
port them — which convict the défendant of a deliberate purpose to ap- 
propriate the invention, to appropriate that which (it was one of the 
first to recognize) "had solved the problem of the right-hand réser- 
voir"; its course and conduct from the outset, in attempting to for- 
tify itself in its appropriation; the act of seeking, and persisting in 
its efforts to get a patent, through its chief officer, which embodied the 
essentials of Beckwith's construction, coupled with some colorable 
changes — thèse facts furnish, in my judgment, ground for an appeal 
to the exercise of the power to increase damages, which cannot be 
ignored. Their récognition is calied for, notwithstanding the presump- 
tive good faith in following the advice of counsel respecting cessa- 
tion of infringement, or like advice respecting vigorous défense of 
litigation. They are facts which at once subordinate the latter facts, 
and the color of good faith which is derived from advice of counsel 
cannot lessen or impair the efificacy of the other facts to condemn 
the defendant's conduct as involving a deliberate and willf ul purpose. 

Had the défendant prevailed in this litigation, it would hâve found, 
in such resuit, légal exculpation for the conduct referred to; but, 
having lost, its vigorous good-faith efforts, through counsel, to suc- 
ceed, furnish neither légal nor actual exculpation for its conduct. 
The litigation f orced it either to admit or to deny the plaintiff's rights ; 
and therefore, at ail times, like any deliberate infringer, it has been 
in the perilous position where the judgment upon its déniai of plain- 
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tiff's rights might carry with it condemnation of its conduct outside of 
the lawsuit. 

I assume that an infringer, howsoever flagrant his conduct, may 
stand mute and await suit; that he may hâve the lawsuit defended 
in a vigorous and perf ectly lawyerHke manner ; in short, that he may 
compel the patentée to prove his case ; but he dues net thereby effect 
a transformation of nor ehminate his conduct as a circumstance of the 
"case" — the latter means, not the formai légal proceeding and its in- 
cidents, but rather the subject-matter and its attendant "circum- 
stances" — particularly the infringer's conduct as disclosing a conscious 
purpose or delinquency in respect of matters of common fairness. 

Whether the object in granting to courts this power to increase 
damages be to reimburse or compensate for matters not of themselves 
evidencing damage legally recoverable, or whether it is punitive, or 
both, certainly, if the conduct of a défendant has been found to war- 
rant its exercise, then that conduct, and the sacrifices which a pat- 
entée must make to obtain a vindication of his rights and redress for 
his grievances, may both bear pertinently upon the degree to which 
the court exert the power. I am satisfied that the circumstances jus- 
tify an increase of the damages awarded by the master by 20 per cent. ; 
and that increase will be awarded. 

The exceptions to the master's report, filed by either party, not 
herein considered, are severally overruled; and a decree may be en- 
tered upon the report as modified. 



M. B. FAIIKY TOBACCO CO. v. SENIOK et al. 

(District Court, K. D. Pennsylvania. Ltecember 22, 1917.) 

No. 148;î. 

1. Trade-Mahks and Trade-Names <®=3lO — Unfair Competitiqx — Rioiit to 

Use Thade-Name, 

Kvery one, lu tho absence of solf-luiposed restraint, lias a riglit to use 
liis owii name in his own business, lu connection wltb the sale of articles 
nianufactured and prepared or selected b.y him, by way of advertisins the 
sanie, provided he does so without intent to perpetrate a fraud on otliers, 
or indulge in unfair compétition. 

2. Tkade-Marks and Tkade-Xames <S=32.3 — Uniair Compétition — Appropria- 

tion op Name of Anotiier. 

No one eau, by merely adopting and approprlating the Personal name 
of another, without the consent of the latter, acquire as against him an 
exclusive right to the use of that name in connection with the sale of 
articles of the cluss to which it lias been applied. 

3. Tbade-Marks and Trade-Names iS=>flS — L'xeair Compétition — Appro- 

priation OF Name of Anotiier. 

No one caii acquire an exclusive right as agalnst a c-ompetitor In 
business by appropriating his name, différent from his own, to be applied 
in the common business, without the consent of the business conipetitor, 
and the use of a fanciful design, pecullar style of lettering or oruanien- 
tation, or other distinguishing marks on the label bearing the name, is 
immaterial ; and lience, though one niay adopt aiicl api)ly his own por- 
trait as a trade-tnark for goods manufactured, prepared, or selected ami 
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sold by Mm, lie Is not to be permitted to arply the portrait of a competi- 
tor lu business tD similar goods without tlie consent of the latter, aod 
in case of cousent only to tlie extent assented to. 

4. Tbade-Mabks and Trade-Names ©=521 — Exclusive Rigut to Tkade- 

Mabks — Acquisition. 

It is the use and not the invention of a trade-mark that créâtes the ex- 
clusive rlght, but a trade-mark actually applied for the flrst tirne by a 
manufacturer to articles made and sold by him to a dealer Is not neces- 
sarily tlie property of the mai^ufacturer ; for, If it be applled at the 
request and with the autliority of the dealer, to be used in connection 
with lils sales, the manufacturer may be treated as the agent of the 
dealer. 

5. Teade-Mabks and Trade-Names cg=372 — Use — Kight to Use. 

A cigar dealer, enjoying much popularity in the county in which he 
did business, by arrangement with the défendant, who was a manufactur- 
er of cigars doing business elsewliere, used on boxes of cigars manufac- 
tured for him by the défendant, a label beariug a eut of lils head and 
face, together with his name. The préparation and prlnting of the labels 
was paid for by the manufacturer. After the death of the cigar dealer 
the business and good will were transferred by his Personal représenta- 
tives to complainant's predecessors, and by theni transferred to com- 
plainant. Buring the interval betweeu the death of the cigar dealer and 
the acquisition of the business and good will by the complainant, de- 
fendant manufactured cigars for complainant's predecessors bearing such 
labels. Hcld that, though the dealer allowed the défendant to prépare 
such labels and afflx them to cigars manufactured for the former, it cannot 
be assumed that he gave défendant an absolute and uuqualifled right to 
use such labels in selling cigars, and, as the right to use such Jabels 
passed to the complainant, défendant is not entitled, after the expiration 
of the arrangement between himself and complainant and its predecessors, 
without the complainant's consent, to use them on cigars not manufac- 
tured for it. 

6. Tkade-Marks and Trade-Names ©=335 — Transfer — Effect. 

In such case, as the business, with its good will, was trau-sferred to 
complainant's predecessors, and complainant used tlie labels, défendant 
manufacturlng cigars for coinplalnaiit and attaching thereto such labels, 
complainant, who succeeded to the business of the original dealer using 
the labels, acquired the sahie right to use the labels. 

7. Copyrights >S=529 — Protection. 

Where labels applied to cigars did not bear the word "Copyright," or 
any abbrevlation or letters suggestive of that idea, the labels are not en- 
titled to protection on the tlieory that they had been copyrighted. 

8. Copyrights ®=34 — Property Subject to Copyright — I'hotographs — 

"Writing." 

Cigar labels, containing the name and a eut of the face of a dealer, 
together with scroU work as disclosed in this case, are not "writings," 
subject to copyright wlthln Const. art. 1, § 8, authorizlng Congress to se- 
cure rights of authors in their "writings," and so are not entitled to pro- 
tection under the copyright law. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Writing.] 

9. Tbade-Marks and Trade-Names ®=»93(3) — Unfaib Compétition — Right 

TO Tradb-Mabks. 

The fact that complainant's officers approved of the bringlng of suit by 
the défendant to restrain the unauthorized use by third persons of such 
labels does not constitute an admission by the complainant of a right on 
the part of the défendant, as against the consent of the complainant, to 
use such labels on cigars not manufactured for it; the complainant and 

«SEsFor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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défendant, by reason of their trade relations, liaving a common interest 
in restraining tlie unauthorized use of such labels by tlilrd persons. 

10. JunOMENT ©==707— CoNCLXrSIVENESS — "Pkivity." 

Tliereafter thc parties severed business relations, and the défendant 
manufacturer sued other nianufacturers in a state court to restrain tliem 
from manufacturing and selling or dlsposing of cigars under the labels 
involved. Such manufacturers in tlieir answer set out îhat they were 
manufacturing and labellng cigars for complainant, and for It exclusively, 
and were using the labels under complainant's direction as owner. A 
preliuiinary injunction was awarded, and, an appeal liaving been dls- 
missed by the state Suprême Court, the parties entered into a stipula- 
tion that défendant should waive any claim for damages, and a perma- 
nent injunction should be awarded. It appeared that defendant's at- 
torncy received some compensation from complainant. Jleld that, as a 
judgmeiit or Jecree biiids parties and prlvies only, and as "privity" de- 
notes mutual or successive relationship to the same rights of property, 
comijlaiuant, though naturally interested In the outcome of the decree in 
the action in the state court, not being an actual party, eitber originally 
or by way of intervention, and having no right to participate thereln, 
was not bound by the decree in the state court. 

[Ed. Note. — For other définitions, seo Words and Phrases, First and 
Second Séries, Privity.] 

11. Tkade-Makks and Tkade-Names ®=>85(1) — Unfaib Compétition — Relief 
— Fraud. 

In such case, where the labels contained the statement "Havana Filler," 
and the évidence as to the présence or absence of Havana filler in the 
cigars manufactured for and sold by complainant v?as conflicting, com- 
plainant cannot be denied relief on the grouiid that it did not come into 
court with clean bands because of fraud in connection with the labels, for 
fraud must be particularly alleged and strictly proved. 

12. Trade-Marks and Trade-Names <S=585(2) — Unfaib Compétition. 

As the législation relating to copyrights and the registration of trade- 
marks and labels is of such a character as to croate much uncertainty 
and confusion, botli within and ontside the Patent Office, complainant, 
wlio was entitled to use a label, cannot be denied protection in that 
right on the ground of bad faith, because it first printed on its labels a 
statement that they had been copyriglited, and later the copyright notice 
was removed, and the legend "Reg. U. S. Pat. Off." substituted; it not 
appearing that complainant was In any way attempting to make a false 
claim as to tlie labels. 

13. Courts <®=>37e — State Practice Controlling in Fédéral Court — Compe- 

TENCY OF WlTNESSES — TRANSACTIONS WITII l'EBSONS SiNCB DeCEASED. 

Under Rev. St. § 858, as amcnded (Comp. St. lOlO, § 1464), declarlng 
that the competency of a witness to testiiy in any civil action or proceed- 
ing in the courts of the United States shall be determined by the laws of 
the state or terrltory in which the court is held, a witness testifying in 
the fédéral court for Peimsylvania Is incompétent to testify as to trans- 
actions had with, or statenients made by, one dead at the time of the 
trial ; that being the rule of the state practice. 

In Equity. Bill by the M. B. Fahey Tobacco Company against 
Joseph Senior and H. N. Heusner, who claimed affirmative relief. 
Decree for complainant. 

Trevor T. Matthews, of Philadelphia, Pa., for plaintiff. 
John J. Bollinger, of York, Fa., and George H. Stein, of Philadel- 
phia, Pa., for défendants. 

©sjPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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BRADFORD, District Judge. The M. B. Fahey Tobacco Com- 
pany, hereinafter referred to as the Fahey company, a corporation 
of Delaware, has brought its bill against Joseph Senior and H. N. 
Heusner, charging them with trade-mark violation and un f air com- 
pétition. It appears f rom the évidence that the complainant was incor- 
porated August 23, 1910, with power, among other things, to manufac- 
ture, sell and deal in cigars and other forms of tobacco. It was or- 
ganized September 2, 1910, and was duly registered September 10, 
1910, in the proper oiîice in Pennsylvania as a foreign corporation 
doing business in Chester. M. B. Fahey, whose name appears in the 
title of the complainant, for a number of years and until his death 
carried on business at No. 705 Edgemont Avenue, in Chester, Penn- 
sylvania, as a wholesale and retail dealer in cigars and other forms 
of tobacco. He died February 18, 1910, leaving a will whereby he 
appointed his wife, Rebecca F. Fahey, and his brother Edward H. 
Fahey, his executrix and executor; and on or about August 11, 1910, 
they entered into a contract in writing with George B. Ditchfield and 
Oliver H. Perry for the sale to them of the stock, good will, and 
fixtures of the business tlieretofore carried on by the testator, and 
certain articles used in connection with that business. After Fahey 's 
death and until the exécution of the above contract the business there- 
tofore conducted by the testator was continued by his personal repré- 
sentatives at the same place. Ditchfield and Perry on the organization 
of the complainant, which was created for the purpose of continuing 
the above mentioned business, transferred to it the right and interest 
acquired by them from Fahey's estate under the above mentioned con- 
tract of sale. 

The défendant Heusner is a manufacturer of cigars in Hanover, 
Pennsylvania, and has there carried on such manufacture since May, 
1895. Fahey from 1881 to 1886 or 1887 was a retail dealer in cigars 
and other forms of tobacco, and thereafter carried on a wholesale as 
well as retail business in the same. In the spring of 1899 Heusner 
was manufacturing or negotiating for the manufacture of a certain 
brand of cigars for Fahey, and certain labels were prepared for use on 
boxes containing that brand so to be furnished by Heusner. Thèse 
labels contained a eut or printed reproduction of a photograph show- 
ing Fahey's head and shoulders with the words "Fahey's Spécial" 
above and the words "Havana Filler" below the eut. The right as 
between the complainant and the défendants to the use of thèse or 
substantially similar labels in connection with the sale of cigars is the 
principal bone of contention in this suit. 

[1-3] From the spring of 1899 until the death of Fahey, nearly 
eleven years later, Heusner continued to use the above described or 
substantially similar labels on the boxes of cigars manufactured by 
him for Fahey, and, after the death of the latter, on boxes of cigars 
manufactured by him for those succeeding to Fahey's business. There 
is much and conflicting évidence as to the nature and extent of the 
right acquired by Heusner to the use of the labels. The complainant 
contends that it was and is entitled to their exclusive use, except so 
far as applied by Heusner to boxes of cigars manufactured for it, and 
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that, business dealings between the complainant, as successor to 
Fahey's business, and Heusner having been terminated, and he no 
longer manufacturing cigars for it, he bas no right to use the labels 
on boxes oî cigars manufactured for tbird persons, whether consider- 
ed as trade-marks or merely trade-names or désignations. On the 
other hand, the défendants urge that Heusner acquired a right to the 
use of the labels in connection with the sale of cigars to persons other 
than Fahey or his successors in business, should he or they not order 
of Heusner enough cigars to justify a restriction of the use of the 
labels to cigars manufactured for him or them. Everyone, in the ab- 
sence of self-imposed restraint, has a right to use his own name in 
his own business in connection with the sale of articles manufactured 
and prepared or selected by him, by way of advertising the same, 
provided he does sa without intent to perpetuate a fraud upon others 
or indulge in unfair compétition. He is not to. be debarred from the 
exercise of that right unless by his own consent and this only to the 
extent to which he has bound himself ta abstain from its exercise. 
No one can by merely adopting and appropriating the personal name of 
another without the consent of the latter acquire as against him an 
exclusive right to the use of that name in connection with the sale of 
articles of the class to which it has been applied. And on stronger 
grounds no one can acquire an exclusive right as against a competitor 
in business by appropriating his name, différent from his own, to be 
applied in the common business, without the consent of the business 
competitor; and the use of a fanciful design, peculiar style of let- 
tering or ornamentation or other distinguishing marks on the label 
bearing the name is immaterial. So, while one may adopt and apply 
his own portrait as a trade-mark for goods manufactured or prepared 
or selected and sold by him, he is not to. be permitted, if at ail, to 
apply the portrait of a competitor in business to similar goods without 
the consent of the latter and, in case of consent, only to the extent 
assented to. To hold the contrary would lend judicial sanction to the 
grossest kind of unfair compétition in trade prejudicial at once to 
the innocent competitor and to the purchasing public. 

[4-6] The évidence bearing upon the relative rights of the re- 
spective parties to the use of the labels is in some respects so con- 
tradictory as to make it necessary to rely in large measure upon the 
inhérent probabilities or improbabilities disclosed in the case. The 
uncontradicted proofs show that Fahey possessed in high degree 
Personal popularity in Delaware county, where Chester is located ; but 
they do not show that he enjoyed such popularity in York county 
where Hanover is located and Heusner carried on the manufacture 
of cigars, or in places other than Delaware county. It also appears 
that when the use of a label containing a eut of his head and face, 
and his name, was suggested to Fahey he was loath to adopt the sug- 
gestion ; but did so only after viewing his popularity as an élément in 
the successful advertising of the cigars to be sold by him. The fact 
that he was engaged in the business of selling cigars in boxes to 
Avhich labels bearing his picture and name were by reason of his popu- 
larity to be affixed raises a strong presumption that, in permitting 
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Heusner to use such labels, he did not intend absolutely and for ail 
time to deprive himself of the right to place them upon the cigars 
sold by him, though not manufactured by Heusner. Some stress is 
laid upon the fact that Heusner paid for the préparation and printing 
of the labels after negotiating with Fahey for their use as tending to 
show that he was acting princ'pally, if not solely, for his own benefit. 
Under the circumstances, however, such payment is entitled to but 
little, if any, weight on the question of exclusive right to the use of the 
labels. Heusner was interested in manufacturing for and selling to 
Fahey such cigars as the latter should désire to sell and was further 
interested that the quantity of cigars so to be furnished to Fahey 
should be increased through the use by the latter in his wholesale and 
retail business of labels bearing his picture and name. So Fahey, 
with a view to success in his business, was interested that sales should 
be increased from the affixing of the labels to the boxes containing the 
cigars manufactured for him by Heusner, and to be sold by the former 
especially in Delaware county. It was reasonable that Heusner, sa 
long as he continued to manufacture for Fahey or his successors the 
brand of cigars desired by him or them, should hâve a right to use 
on the boxes the above mentioned labels ; but it would be extremely 
unreasonable, in the absence of a clear contract in that behalf, that 
after Heusner should cease to furnish cigars to Fahey or his succes- 
sors the former should hâve as against the latter any exclusive right 
to such labels, or a right to use them in compétition with the latter. 
So, while it would be but natural that Fahey should permit the use by 
Heusner of the labels so long as they should be applied to cigars of the 
required brand furnished by the latter to the former ; it would be the 
height of unreason to impute to Fahey any intention that after Heus- 
ner should ceasë to manufacture cigars for him, he, Fahey, should 
be precluded from using in his own legitimate business labels bearing 
his picture and name, or be subjected to compétition in their use by 
Heusner. And thèse remarks hâve appHcation to Fahey's successors 
in business equally with Fahey. 

There has been considérable testimony on the question who design- 
ed or selected the labels. This is unimportant ; for even if the labels 
be viewed as trade-marks in contradistinction to mère trade-names 
or advertisements, the material inquiry is, not who invented the labels,, 
but by whom and by whose authority they were fîrst applied to boxes. 
of cigars. It is the use, and not the invention, of a trade-mark that 
créâtes the exclusive right. A trade-mark actually applied for the 
fîrst time by a manufacturer to articles made and sold by him to a 
dealer is not necessarily the property of the former; for if it be ap- 
plied at the request and by the authority of the latter, to be used in 
connection with his sales, the former may or may not according to the 
circumstances of the particular case be treated as the agent of the 
dealer who through such application of the trade-mark acquires the 
exclusive right. If, however, the labels be viewed, not as trade-marks, 
but mère trade-names or advertisements, the question of unfair com- 
pétition in trade through their use must be determined, not with réf- 
érence to any exclusive right in or to the mark— for none exists — - 
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tut upon the particiilar facts disclosed. It is, I think, clearly to be 
gathered from the évidence that the arrangement between Fahey and 
Heusner for the use of the above mentioned labels contemplated the 
continuance of the relation between them of vendor and purchaser 
of cigars of the required brand, and that Heusner's right to use such 
labels was conditioned upon the continued existence of such relation- 
ship between them or their successors. Fahey and Heusner had a 
common and mutual pecuniary interest in the use of the labels on 
the cigars manufactured by the latter for the former, and neither of 
them had as against the other any exclusive right to the use of the 
labels. Their use was equally advantageous to both of them. After 
the death of Fahey, Heusner continued to supply those succeeding to 
and carrying on his wholesale and retail business in Chester, includ- 
ing the complainant, with cigars of the required brand in boxes bear- 
ing the above mentioned labels. And this continued from the organ- 
ization of the complainant until February, 1914, and during that pe- 
riod practically ail cigars bearing those labels were furnished by Heus- 
ner to the complainant. By virtue of the sale and transfer of the good 
will and business by Fahey's personal représentatives to Ditchfield and 
Perry, and subsequently by the latter to the complainant, and of Heus- 
ner continuing to manufacture cigars for Fahey's successors in busi- 
ness, the complainant undoubtedly acquired the right to use the labels 
in question. Some friction having occurred between them, Heusner 
in February, 1914, ceased to furnish the complainant with cigars of 
the required brand, and began supplying them under the above men- 
tioned labels, and a slip label adopted in 1913, and containing the 
words "Fahey's Spécial," to the défendant Senior, a tobacco salesman, 
who continues to sell the same so labeled to persons other than the 
complainant. This conduct of the défendants, after the only legiti- 
mate reason for the use of the labels by Heusner or anybody under 
him ceased to exist, involves, unless there be some clear justification 
or excuse, such unfair compétition on their part as should be enjoined 
by this court. The right of the complainant to relief does not dépend 
upon trade-mark ownership. The labels in question bave been used 
and enjoyed by the complainant in the conduct of its legitimate busi- 
ness. The défendants cannot be permitted to use them, bearing Fa- 
hey's name and eut, on cigars not manufactured for the complainant 
by Heusner for the reason that such use would deceive, or be directly 
calculated to deceive, the purchasing public into the belief that cigars 
so labeled similar to those sold under the same labels by the complain- 
ant were made or selected and sold by the latter. 

[7, 8] The complainant claims that the labels were registered in the 
patent office, and in fact each of them bears the letters and abbrevi- 
ations "Reg. U. S. Pat. Off." Its right to relief in this suit, however, 
cannot be supported by any proceedings in that office. There was 
and could be no compliance with the provisions of law touching the 
registration of trade-marks. Nor do the laws of the United States 
secure to the complainant the benefit of copyright in the labels. Aside 
from other reasons, in the first place the labels which are and hâve 
been applied do not bear the word "copyright," or any abbreviation or 



816 247 FEDERAL REPORTER 

letters suggestive of that idea. And, secondly, a mère copy of a pho- 
tograph does not come within the domain of législation under the con- 
stitutional power of Congress "to promote the progress of science and 
useful arts, by securing for limited times to authors and inventors the 
exclusive right to their respective writings and discoveries." Const. 
art. 1, § 8. The word "writings" as hère used has been liberally con- 
strued by the courts, but not broadly enough to include a mère me- 
chanical reproduction of the likeness disclosed in a photograph. In 
the Trade-Mark Cases, 100 U. S. 82, 94 (25 h- Ed. 550), the court 
said: 

"The ordinary trade-mark has no necessary relation to invention or dis- 
covery. * * * It is often the resuit of accident rather than design, and 
when under the act of Congress it is sought to estalilisli it by reglstration, 
neither originality, invention, discovery, science, nor art is in any way essen- 
tial to the right conferred by that act. If we should endeavor to classlfy it 
under the head of writings of authors, the objections are equally strong. In 
this, as in regard to inventions, originality is required. And while the word 
loritings may be liberally construed, as it has been, to include original designs 
for engravings, prints, &C., it is only sueh as are original, and are founded in 
the créative povs^ers of the mird. Tlie writings which are to be protected 
are the fruits of intellectual laior, embodied in the form of books, prints, en- 
gravings, and the like." 

And in Higgins v. Keuffel, 140 U. S. 428, 431, 11 Sup. Ct. 731, 732 
(35 L,. Ed. 470), the court said with référence to the constitutional 
grant of power: 

"This provision evidently has référence only to such writings and dis- 
coveries as are the resuit of intellectual labor. * * * It does not bave any 
référence to labels which simply designate or describe the articles to which 
they are attached, and which hâve no value separated from the articles ; 
and no possible influence upon science or the useful arts. * * « to be en- 
titled to a copyright the article must hâve by itself sonje value as a composi- 
tion, at least to the extent of serving some purpose otlier than as a mère 
advertlsement or désignation of the subject to which it is attached." 

The scroll work on the labels is palpably insufficient to justify 
their reglstration under any act of Congress. In Lithographie Co. v. 
Sarony, 111 U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349, the court rec- 
ognized a vital distinction so far as securing copyright was con- 
cerned between a photograph as a mère mechanical reproduction, and 
a photograph as an original work of art involving originality of thought 
and conception in its production; the photograph in the former case 
not being the subject of copyright. In the case in hand the question 
is not how far a photograph may be the subject of copyright, but 
whether a mère mechanical copy of a photograph cornes within the 
copyright law. This question must be answered in the négative. 

[9] Much stress is laid by the défendants upon the fact that Heus- 
ner in August, 1911, with the knowledge and approval of the offi- 
cers of the complainant brought suit in the court of common pleas 
of Delaware county against William F. Fahey and Edward H. Fahey, 
trading as Fahey Brothers, to festrain them from selling and dis- 
posing of cigars under the labels in question. I do not attach much 
importance to this circumstance, for the reason that at the time the 
suit was brought business dealings continued between Heusner and 
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the complainant, and they had a common interest that the labels 
should not be used by others in unfair compétition with them or either 
of them ; and whether the défendants in that suit should be restrain- 
ed from such wrongful use at the instance of Heusner, on the one 
hand, or of the Fahey company, on the other, was a matter of indif- 
férence. In either case a favorable resuit would enure to the benefît 
of both Fleusner and the complainant hère. 

[10] It appears from the évidence that a suit was brought by 
Heusner in April, 1914, in the court of common pleas of York county 
against Baugher & Kohler to restrain them from manufacturing and 
selling or disposing of cigars under the labels in question. The de- 
fendants set forth in their answer, among other things, that they 
were manufacturing and labeling cigars for the Fahey company and 
for it exclusively, and were using the labels in question under its direc- 
tion as owner thereof. A preliminary injunction was awarded in 
accordance with the prayer of the bill, and an appeal was taken to and 
dismissed by the suprême court of Pennsylvania. Subsequently an 
agreement was entered into between counsel for the respective par- 
ties which, after providing for the use at final hearing of testimony 
theretofore taken in the suit, stipulated, among other things, that the 
final hearing should be dispensed with; that a decree should be en- 
tered enjoining the défendants as prayed in the bill; and that Hues- 
ner "hereby waives any claim which he may hâve for damages 
against the défendants by reason of the facts stated in his bill of 
complaint fiiled in said action and the entry of a final decree by the 
court as herein agreed upon." A permanent injunction was awarded 
in accordance with the above agreement, and this was the end of the 
case. It appears that J. S. lîlack, Esq., who appeared and acted as 
attorney for the défendants received some compensation for or on 
account of his services from the Fahey company through its président, 
and it is now insisted that the complainant is precluded from denying 
in this suit that Huesner or Senior acting by his authority has a 
right to use the labels in question. I do not think the décision in the 
case against Baugher & Kohler has the efïect claimed for it. A judg- 
ment or decree binds parties and privies, but, while the complainant 
hère had an interest in the subject matter of that suit, to be indirectly 
affected to a certain extent by its décision, and in view of that fact 
paid some compensation to the counsel for the défendants, the com- 
plainant was not technically or substantially a party to that suit either 
originaliy or by way of intervention. It had no power to examine or 
cross-examine witnesses in nor to control the suit. The décision, 
therefore, could not bind the complainant hère, unless it was in privi- 
ty with Baugher & Kohler. Stryker v. Goodnow, 123 U. S. 527, 8 
Sup. Ct. 203, 31 L. Ed. 194; Litchfield v. Goodnow, 123 U. S. 549, 
8 Sup. Ct. 210,- 31 ly. Ed. 199. In Stryker v. Goodnow the court said: 

''\Ve bave uot overlookod tlie fact that a brlof was flled at the hearing iu 
this court on behalf of the railroad company to support the claim of Wol- 
cott tliat the tltle of that company was the best. Such a proceeding did not 
mali:e the railroad company a party to the suit, or bind it by the decree. 
Belng interested in the question to be decided, the company was anxious ta 
secure a judgment that could not be used as a précèdent against Us own 

247 F.— 52 
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daims in any litigation tliat mlglit thereafter arise in respect to Its own 
propert}'. It Is not au uncommoii Ihlng in tliis court to allow briefs to be 
preseuted by or on behalf of persons wlio are not parties to tbe suit, but 
who are interested in tlie questions to be deeided, and it lias never been sup- 
posed ttiat a judgment in sucti a case would estop the intervenor in a suit 
of bis own wbich preseuted the same questions." 

The Fahey company was not in privity with Baugher & Kohler 
within the meaning of the rule that a judgment or decree binds par- 
ties and privies. Privity "dénotes mutual or successive relationship 
to the same rights of property" (Litchfield v. Goodnow, supra), 
and the rule is inapplicable where the person against whom an estoppel 
is urged acquired his interest in the subject matter of the suit before 
its institution. Dull v. Blackman, 169 U. S. 243, 18 Sup. Ct. 333, 
42 L. Ed. 733. The doctrine of estoppel by record must, therefore, 
be held to hâve no application as against the complainant. 

[11,12] The défendants contend that relief should be denied the 
complainant because, as asserted, it has not come into court with clean 
hands. This charge is based on two grounds. The first is, that the 
labels contain a false and deceptive statement in the use of the words 
"Havana Filler." Fraud must be particularly alleged and strictly 
proved, and in view of the confiict of évidence as to the présence of 
Havana filler in the cigars manufactured for and sold by the complain- 
ant I am unable to find fraud or bad faith in the use of those words. 
The second ground on which bad faith is charged against the complain- 
ant is that, while the Fahey labels for which registration purports to 
hâve been first granted by the patent office, hâve printed on them 
the words "Copyright, M. B. Fahey Tobacco Co. 1914," this copyright 
notice was shortly thereafter removed from the labels and "Reg. U. 
S. Pat. Ofl^." substituted. Counsel for the défendants in their brief 
stated that the complainant "was not satisfied with the copyright notice 
which appeared on the label and forthwith took it off and put on in its 
place the words 'Reg. U. S. Pat. Off.' which is the notice of regis- 
tration to be affixed to a registered trade-mark," etc., and further, that 
the label "was not registered as a trade-mark and there is some diffi- 
culty in determining from the copyright act and the trade-mark act 
the procédure followed by the patent oiîfice in registering labels which 
are to be affixed to articles of manufacture." The législation relating 
to copyright and the registration of trade-marks and labels is of such 
character as to create much uncertainty and confusion both within and 
outside the patent office with respect to its administration. And the 
truth of this remark has been exemplified in connection with the treat- 
ment by the patent office of the labels in question. Under the circum- 
stances I am unable to perceive any ground on which a charge of bad 
faith may be sustained against the complainant on account of the 
change from a copyright notice to a mère statement of registration in 
the patent office. For reasons already given neither of them was of 
any avail. The making of a false statement by one using a process 
or making and selling apparatus that the same has been patented with 
intent to deter others, having an equal right, from using such process, 
or making and selling such apparatus, is a fraud upon the public. But 
nothing of that kind, nor anything savoring of a f raudulent purpose in 
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connection with the use by the complainant of the labels in question 
or with any action on its part in the patent office relating to them ap- 
pears in the case. 

[13] Under the laws of the United States "the competency of a 
witness to testify in any civil action, suit, or proceeding in the courts 
of the United States shall be determined by the laws of the state or 
territory in which the court is held." (Rev. St. § 858, as amended 
[Comp. St. 1916, § 1464].) Heusner was a witness in this case and 
testified as to transactions and statements with and by Fahey and to 
other matters connected with him as to which he was under the laws 
of Pennsylvania an incompétent witness. While I hâve examined ail 
of his testimony and hâve disregarded such portions of it as, under the 
décisions in Pennsylvania he was incompétent to give, I hâve no hési- 
tation in saying that, had he been compétent to give ail of his testi- 
mony, the conclusion reached by the court would not hâve been af- 
fected, in view of the direct and circumstantial évidence and the prob- 
abilities of the case supporting the contention of the complainant. 

For reasons already expressed in this opinion the complainant is 
entitled to the enjoyment of the labels as against thèse défendants; 
and consequently to an injonction and an accounting. For the same 
reasons the relief prayed by the défendants in their answer must be 
denied. 

A decree in accordance with this opinion may be prepared and sub- 
mitted. 



MITCHELL V. SOUTHERN RY. CO. 

(District Court, N. D. Georgia. October 12, 1917.) 

No. 246. 

RemovaIi of Causes ©=>3, 17 — Actions ukder Employebs' Liabilitt Act — 
Construction of Statute. 

The provision of Judicial Code (Act Marcli 3, 1911, c. 231) § 28, 36 Stat. 
1094 (Comp. St. 1918, § 1010), that no case arising under the fédéral 
Employers' Liability Act (Act April 22, 1908, c. 149, 85 Stat. 65 [Comp. St. 
1916, §§ 8657-8665]), "brought in any state court of comi)etent jurisdlc- 
tlon, shall be removed to any court of the United States," does not merely 
confer a persoual privilège or exemption, which may be waived by the 
plaintiff, but is a limitation upon the jurisdiction of the fédéral District 
Courts as a class, and where, In such a case, tlie déclaration counts upon 
the fédéral statute, although it may also count upon a state statute, the 
case is not removable, and no action taken in a fédéral court after its 
attempted removal can give that court jurisdiction, or deprive the plain- 
tiflC of the right to hâve the cause reuianded at any stage of the pro- 
ceedings. 

At Law. Action by R. D. Mitchell against the Southern Railway 
Company. On motion to remand to state court. Motion granted. 

Colquitt & Conyers, of Atlanta, Ga., for plaintiff. 
McDaniel & Black, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This case was removed to this court 
f rom the state court on the ground of diversity of citizenship ; the de- 

<g=>Foi other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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fendant being a corporation, citizen, and résident of the state of Vir- 
ginia, and the plaintiff a citizen of the state of Georgia and a résident 
of this district. The case has been tried in this court in June, 1917, 
and there was a mistrial on June 14, 1914. 

The déclaration contains four counts, two counts for liability under 
the Employers' LiabiUty Act and two for liability under the state laws. 
The case was tried without the détermination by the court as to which 
counts were controlling as the case went to the jury, or the counts 
under which the case should be submitted ; but the instructions of the 
court àppear to bave been such that the case was treated as submitted 
under the law of the state controlling liability for damages to railroad 
employés. 

A motion is now made to remand the case to the state court from 
which it was removed, on the ground that, under the décisions hereto- 
f ore made by this court and other courts, it was a nonremovable case. 
In Jones v. Southern Ry. Co. (D. C.) 236 Fed. 584, I think what was 
determined can be gathered from the headnote of the case, which is as 
f ollows : 

"Employers' Liabllltv Act April 22, 1908, e. 140, .35"Stat. 06, as amended by 
Act April 5, 1910, c. 143, 36 Stat. 291 (Comp. Stat. 1913, §§ 8657-8C65), providing 
that no cause of action arlsing under this act and brought in a state court 
shall be removed to a fédéral court, applies where, under the facts alleged, 
such act must control in the case, though in addition to the count in terms 
under such act is one concluding that the cause of action is based on and 
brought under the laws of the state." 

This case is recognized now, I think, by ail concerned, as the law 
controlling in this matter, certainly in this district. The real question 
hère is whether what has occurred in this case since its removal pro- 
hibits its remand to the state court. It is contended by the plaintiff 
that, although on the trial hère in June the case seems to bave gone to 
the jury under the state law, and not under the Employers' Liability 
Act, that should not control on a question of removal, but instead what 
is stated in the plaintiff's déclaration. 

In the case of Patton v. Cincinnati, N. O. & T. P. Ry. (D. C.) 208 
Fed. 29, a case in the Eastern district of Tennessee, Judge Sanford, 
District Judge there, determined that the right to remove was, under 
the Employers' Liability Act, jurisdictional, and that the right of re- 
moval could not be waived by the plaintiff. Judge Sainford determined 
in that case : 

"(1) A case arising under the Kmployers' Liability Act and brought In a 
state court of compétent jurisdiction Is not removable to a fédéral District 
Court, even although the case would be otherwise removable by reason of 
diverslty of citizenship or other independent ground of removal. Teel v. Rall- 
way Co. (U. S. Cire. Ot. App., 6th Cire, May 6, 1913) 204 Fed. 918 [123 C. 
C. A. 210] ; Symonds v. Ballway Co. (C. C.) 192 Fed. 353 ; Strauser v. Rail- 
road Co. (D. C.) 193 Fed. 293; Lee v. Railway Co. (D. C.) 193 Fed. 685; UH- 
rich V. Railroad Co. (D. C.) 193 Fed. 768; Hulac v. Railway Co. (D. C.) 194 
Fed. 747; McChesney v. Railroad Co. (D. C.) 197 Fed. 85; De Atley v. Rail- 
way Co. (D. C.) 201 Fed. 591, 596; Kelly v. Railway Co. (D. C.) 201 Fed. 
602, 605. 

"(2) ïhe provision in the amendatory act of April 5, 1910, that no case aris- 
ing under the I^lmployers' Liability Act shall be removed from any state court 
of compétent jurisdiction to any fédéral court, and re-enacted in section 28 of 
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ttie Judic-ial Codo, is not nierely a personal privilège or exemption in favor of 
tlie plaintiff in respect to thc jurisdiction of the particiilar District Court to 
whicli tlie case bas lieen reraoved, which lie may walve after the renioval by 
appearance or consent (In re Moore, 209 U. S. 400, 28 Siip. Ot. 585, 706, 52 L. 
Ed. 904, 14 Ann. Cas. 1164), but is a provision limiting the jurisdiction of the 
fédéral courts as a class. and entirely wltbholdlng from them jurisdiction 
through removal proceedings, of cases arising under the Bmployers' Liability 
Act which hîive heen previously commenced In state coui'ts of compétent juris- 
diction. This distinction is euiphasized by the contrast between the language 
of the first s(mtence in section (j of the Eniploycrs' Liability Act, as amended 
by the Act of 1910, in référence to tlie particular district in which a suit 'may' 
be brought under that act, and that in the second sentence of the Sîune section, 
which provides that 'no case' arising under the act and brought in any state 
court of compétent jurisdiction 'shall be removed to any court of the United 
States.' It is also the ne(;essary resuit of the proviso, franied in substan- 
tially the same language, contained in section 28 of tlie Judicial Code." 

Then Judge Sanford proceeds: 

"Applying this rule of construction, I think it clear that the effect of the 
proviso in section 28 of the Code is to except cases arising under the Fîm- 
liloyers' Liability Act and pending in state courts from the class of cases 
whose removal to the fédéral courts is autliorized under the preceding pro- 
visos of the ser-tion, and to so qualify the broad language used in the preceding 
portions of this section as to exclude from its provisions any and ail cases of 
this character. In other words, In my opinion, the effect of this proviso Is 
the same as if the preceding enacting provisions of tho section had express- 
ly excepted from each class of cases which mlght be removed to the fédéral 
courts ail cases arising under the Employers' Liability Act and pending in 
the state courts." 

He then quotes a number of authorities. Other questions arose in 
this Patton Case, which would be controlled by the Tennessee practice 
in such cases, which are not important hère. 

The défense in the case before Judge Sanford apparently relied on 
the case of In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 
904, 14 Ann. Cas. 1164; but Judge Sanford held that that case was 
dealing with the waiver by the plaintiff of the jurisdiction of a particu- 
lar court, or rather of a court of a particular district, and not the 
waiver of jurisdiction of a court as a class, as was the question in the 
case then under considération. The Moore Case was a décision as to 
the effect of a former décision of the Suprême Court in Ex parte Wis- 
ner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, in which it had been 
held that : 

"Under sections 1, 2, and 3 of the act of March 3, 1875 (19 Stat. 470), as 
amended l)y the act of March 1, 1887 (24 Stat. 552), corrected by tho act of 
August 13, 1888 (25 Stat. 433), an action commenced in a state couit, by a 
citizen of another state, against a nonresident défendant, who is a citizen of 
a state other than that of the plaintiff, cannot be removed by the défendant 
înto the Circuit Court of the United States." 

And the court then was considering the question as to whelhcr the 
plaintiff could waive the jurisdiction of a particular court to which 
that case was removed, and whether what had transpired amounted to 
a waiver. It was held in the Moore Case that : 

"While consent cannot confer on a fédéral court jurisdiction of a case of 
which no fédéral court would hâve jurisdiction, eitlior party may waive the 



822 247 FEDERAL REPORTER 

objection that the case was not In-ought In, or removed to, the partlcular 
fédéral court provided by the statute." 

It does not, as Judge Sanford held, as I understand, hâve anything 
to do with the question hère, which is as to whether the United States 
District Courts, as a class, hâve jurisdiction of cases brought in a state 
court of compétent jurisdiction under the Employers' LiabiHty Act, 
and removed, or attempted to be removed, from the state court to the 
United States District Court. The question is one of the jurisdiction 
of the District Courts, as a class, of cases brought in the state courts 
under the Employers' LiabiHty Act, and removed or attempted to be 
removed to the District Courts of the United States. The Patton Case 
was cited by the Suprême Court of the United States in Kansas City 
Southern Rwy. Co. v. Leslie, Adm'r, 238 U. S. 599, 35 Sup. Ct. 844, 
59 L,. Ed. 1478, and cited with apparent approval in the opinion in that 
case. 

The question hère must, I think, be determined by what is alleged in 
the plaintifï's déclaration, and, as I hâve stated, he has two counts in 
his déclaration under the Employers' Eability Act. This gives him the 
right to hâve the case remanded to the state court, and I do not think: 
anything that has occurred in this court afifects in any way that right 
or was a waiver by him of such right under the décisions to which I 
hâve referred, and under my opinion as to the law controlling the case. 

The case will be remanded to the state court from which it was re- 
moved. 



KENNERLEY v. SIMONDS et al. 

(District Court, S. D. New York. Deceuiber 28, 1917.) 

No. 177. 

1. Copyrights <S=>55 — Infbingemext — What Constitutes. 

S., having composed a booli entitled "The (îreat War," In two volumes,. 
"The First Phase" and "The Second Phase," contracted with complaln- 
ant for publication of tlie work. ïhe contract declaretl that S. assigned 
to complainant the work, and that complainant should hâve the first re- 
fusai of any continuation tliereof. Thereafter S. contributed to a four- 
volume history of the world war published by his eodefendants. De- 
fendants advertised thut S. was the author of thelr history and lauded 
him as a military eritic. In writing of the causes of the war, S. 
treated of the same historical events in each work ; but his treatment 
and comments on various military opérations dealt with in botli works 
difCered. HelA that, though there was some similarity in the treatment 
of historical events in the two works, the subséquent book was not a 
violation of complainant's copyright, for it is impossible for a historian, 
writing twice on the same subject, to ignore important historical events, 
though treated in the first work, and an author, though a prior work be 
liis own, is entitled to the use of information or material which may 
liave been obtalned from common sources, either published or unpub- 
lished, the test being whether the latter work was new and original, and 
furthermore tliat an author, after writing for one publlsher concerning 
récent historical events, accords them a différent treatment in a subsé- 
quent work, does not show an invasion of the first publisher's copyriglit. 

<g=s>For other cases see same topic &. KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Injunction <®=58 — Négative Covenants — "Retosal." 

Where tlie contract between S. and complainant provldcd for payment 
to S. on a royalty basis, and at tbe tline lie entered into such contract 
he bad not acqulred great réputation as a war writer, the provision in 
Oie contract that complainant should hâve the refusai of any continua- 
tion of the history, whieh must be treated as an option, the word "refusai" 
being so defined, that provision cannot be construed as amounting to a 
négative covenant, warranting the issuance of an injunction restraining 
S. from writing for any other publislier ou the theory that his services 
were unique and extraordlnary, for such a covenant must be clearly 
understood by the parties. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Refusai.] 

3. Injunction ®=558 — Construction — Neoative Covenant. 

A court of equity will infer a négative covenant in a contract of em- 
ployment, where equity and justice require; but such covenaut must be 
clearly implied and understood by ail the parties, and should not be 
implied unless indispensable to carry out their intention. 

4. Specific Performance <S=373 — Négative Covenant. 

A négative covenant in a contract of employment will be enforced only 
where the services are especially unique or extraordlnary, as in the case 
of singera, artists, authors, and the liUe, and a dear contract is shovvn. 

5. SvEciFic Performance <s=357 — Option Contracts — Mutualitt. 

Where a contract between a publisher and an author nierely gave the 
publisher an option to acquire the author's later work, and dld not blnd 
the publLsher to purchase it, the option contract cannot be enforced as a 
négative covenant in a contract of eniployment, because not mutual. 

6. Thade-Marks and Trade-Names <g=593(3) — Unfaib Compétition — What 

Constitutes. 

A former newspaper man wrote a history of the world war for com- 
plainant, which vvas advertised and greatly enhanced the writer's répu- 
tation. Thereafter he contributed to a history of the world war pub- 
lished by défendants, which ineluded contributions from many other 
celebrities. Défendants' history, the tltle of which was sîmllar to that 
of complainant, was différent in appearance and was in a greater number 
of volumes. Held that, though défendants' advertisement falsely repre- 
sented that it was the only history of the war written by the newspaper 
man, coniplainant's assertion of the unfalr compétition was not estab- 
lished ; it not appearing that there was any fraud or deeeit whereby de- 
fendants' history was held out to the public as that of complainant and 
the name of the book never helng a trade-mark. 

In Equity. Suit by Mitchell Kennerley against Frank H. Simonds 
and others. On motion for preliminary injunction. Injunction de- 
nied. 

Rosenberg & Bail, of New York City (James N. Rosenberg, of New 
York City, of counsel), for complainant. 

Kellogg, Emery & Cuthell, of New York City (Dean Emery, of 
New York City, of counsel), for défendants. 

MANTON, District Judge. Complainant moves for a preliminary 
injunction, seeking to enjoin an alleged infringement of copyright. 
The prayer asks for équitable relief, based upon contracts made be- 
tween the complainant and the défendant Simonds. 

Simonds is a writer, and has made considérable réputation, first 

^=s>Por other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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writing for daily newspapers, the Sun and the Tribune, of the city of 
New York, and later composing a book entitled "The Great War" in 
two volumes — "The First Phase" and "The Second Phase." He con- 
tracted for the publication of thèse books with the complainant, a 
publisher, under date of September 21, 1914, and December 16, 1914. 
He later wrote, for the défendant Doubleday, Page & Co., in a book 
séries to be published in four volumes, called "History of the World 
War." It is this latter effort that the complainant complains of, 
claiming it violâtes the plaintiff's copyright and contract obligations 
of Simonds. A provision of the contract of September 21st provides : 

"Tlie author hcreby grants niul assignsi to the iniblîRher the work or book 
the subject or title of which is "Ihe Kuropeau War,' including ail sériai 
rlghts," etc. 

And the further provision: 

"The publisher shall hâve tlie flrst refusai of auy continuation of this 
lùstory of 'The European War.' " 

The contract of December 16, 1914, provides: 

"The author hereby grants and assigns to the publisher a work or book, 
the subject or title of whlch is 'The Great War — Volume 2.' " 

And it is further provided that : 

"Froin time to time the publisher shall hâve the flrst refusai of any con- 
tinuation of this history of 'The Great W^ar' ou the same terms." 

It is said that the publication of books by Simonds' codefendants 
is a violation, not only of complainant's copyright, but of the terms 
of the contract above referred to, and therefore complainant présents 
three questions : 

(1) Does défendants' publication invade complainant's copyrights? 

(2) Are the clauses in the contract giving the complainant the first 
refusai on any continuation of Mr. Simonds' history of "The Great 
War" négative covenants, with the conséquent right to complainant 
to an injunction against Mr. Simonds writing for others any continu- 
ation of "The Great War," and an injunction against any others from 
publishing any such continuation? 

(3) Is the advertising by the défendants of their publication, in 
which they say that theirs is the only "History of the Great War" 
written by Mr. Simonds, such évidence of unfair compétition as to en- 
title complainant to an injunction against further acts along thèse 
Hnes by the défendants ? 

[1] Complainant copyrighted the fîrst book published, "The Great 
War— The First Phase," and later copyrighted the book, "The Great 
War — The Second Phase." The book has been placed upon the mar- 
ket at considérable expense for advertising. The défendants hâve 
advertised their book, "History of the World War," placing in con- 
spicuous type the name of Frank Simonds as its author, and stating 
that : 

"He is the man who prophesied this war," etc. "He Is the newspaper man 
who studied military strategy for eighceen years. ♦ * «■ Ue has a style 
that made hini fauious. He is the man who spoke to America, but whoni 
Europe heard. He is the editor of the New Yorli Tribune, who Is read by 
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European gênerai staffs. • • * He Is the oae great hlstorlan whom thls 
war bas produced." 

It is this advertisement, and the language employed, that constitutes 
the claim of unfair compétition, as well as the violation of copyright. 
The ninth paragraph of the bill of complaint allèges that some por- 
tions of the book hâve been published in the New York Evening Sun ; 
that the Sun's copyright in and to such portions was duly acquired 
by and is owned by the complainant. 

The défendants raise the objection that nothing is said in the mov- 
ing papers to shovi^ how the publishers of the Evening Sun took the 
necessary steps to secure statutory copyright, but Uiere is a letter, 
addressed to the complainant from the editor's office of the Sun, 
stating : 

"The Sun will at any tinie exécute formai assignaient In the matter of copy- 
right on Mr. Simonds' editorlals. If you will hâve the article prepared, l 
will attend to It at once." 

However, passing the question of the complainant's title, I will con- 
sider the claim of violation of the copyright. 

The complainant alleged, in his moving papers, that the défendants' 
book "is closely similar in substance, content, plan of arrangement, 
and method of treating this subject, and it is another version or re- 
vision of complainant's volumes, and is a rewriting thereof, which 
deals with the subject-matter, uses the same gênerai arrangement, and 
contains the same points of review," etc., and as illustrative of this 
attention is called to volume 1, pages 9 to 15, chapter 1, of complain- 
ant's book, entitled "Assassination of thé Archduke," beginning chap- 
ter 2 of the European Crisis, which described the immédiate causes 
which led to the war, the theory of causes being the cumulative force 
of conflicting interests as typified in the European crisis preceding the 
war, to wit, the annexation of Bosnia and Agadir and the conférence 
that foUowed the defeat of Turkey and Tripoli by Italy, the two Bal- 
kan wars resulting in the thwarting of Servian aspiration for a win- 
dow on the sea, and the création of irredemption in Servia. 

The author nowhere takes the common stand that Germany willed 
the war and that it was her désire for alliance and expansion. In de- 
fendants' book, the same theory of cause is written in chapter 2, en- 
titled "From Tangier to Armageddon." The conséquences and causes 
in complainant's book are Bosnia, Agadir, the conférence following 
Agadir, Tripoli, and the first and second Balkan wars. This is writ- 
ten of in the défendants' book under the title "Bosnia: The Second 
Gesture," and in somewhat similar phrase. The occupation of Bosnia 
by Austria, as thus described, is given as one of the leading causes for 
the présent war, and it is clear in each book that at the critical moment 
Germany made a military threat, that this threat was directed at Rus- 
sia, rather than the other Allies, and that this had the direct resuit of 
promoting Russian intrigue in the Balkans. There is similarity of rea- 
son and writing in the description of the Agadir incident, following the 
Bosnia afïair. The référence to the German disaster, and Germany's 
turn to yield, and Germany's prestige being terribly shaken, is similar 
in reason, although couched in différent language, and there is a parai- 
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lelism in dealing with the first Balkan war and the second Balkan war, 
ail of which is in analyzation of the events which led to the présent 
war, stretching over a period of years preceding the war. The 27 
pages in défendants' book which are devoted to an analysis and expia- 
nation of the earliest movements in European history are more than an 
amplification of the subject as given in the complainant's book. I con- 
sider it new matter. 

The author, in each case, makes a statement of historical facts as to 
the objection made by France, Great Britain, and Russia to the an- 
nexation of Bosnia by Austria, and référence to the interposition of 
Germany at the critical moment on the side of Austria. It cannot be 
perceived how a historian can deal with this matter differently, if he 
is attempting to state historical facts ; and the same use of a metaphor 
would, indeed, argue against the contention that the ?.uthor was at- 
tempting to cover an obvious copying. The référence to the mémorable 
speech of L,loyd George, with the corresponding statement in défend- 
ants' book, is but a répétition of historical material, now common to 
ail the world. The same is true of the treatment of the first and sec- 
ond of the Balkan wars, and unless the writer, a historian, may never 
Write twice on the same subject, I fail to see how he might avoid simi- 
larity of expression in recitation of historical material. 

Référence to the story of the drive of the Germans under Kluck 
against the English, under Sir John French, in connection with the 
German advance in northern France, in the early period of the war 
ajad before the battle of the Marne, are not similarly described in both 
books, and the author's comments and criticisms of each gênerai are 
not similarly described; and this is quite natural, in view of the lapse 
of time between the two writings. The référence to the comment and 
efïect upon the European situation after the battle of the Marne, and 
the importance of the battle of Ypres,, and the particular stress placed 
upon each battle by the writer, was to be expected, for each is now 
considered a turning point in the history of this war. If, as a resuit 
of study and observation, after writing for complainant about thèse 
battles, he wrote differently, as he seems to hâve done, in the défend- 
ants' book, the author bas not violated complainant's copyright. 

Under the authorities, I do not think that a showing of copyright 
violation bas been made out. There are 80 chapters in the complain- 
ant's book. Of thèse, 18 are selected for comparison, and their chap- 
ter headings are ref erred to as similar ; but this was necessary, as de- 
scriptive of the occurrences. The test laid down in Rooney v. Kelly, 
14 Irish Common Law, New Séries, 158, is whether such other book 
may, in some respects, be similar to the author's former book, and the 
question would be whether such other book should, under ail the cir- 
cumstances, be fairly considered as a new and original work, or mere- 
ly as a reproduction, in whole or in part, of the former book. 

Drone on Copyright says (page 417) : 

"An author is entltled to the use of Information or mateiials which may 
be obtahied frora common sources, elther published or unpublished. * ♦ * 
But theie is nothlng in the law of copyright to prevent any person who 
bas obtained common materlals from the original sources from using them in 
substautially the same manner and for the same purpose as they îiave been 
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prevîously uscd, provided the arrangement is hls own and Is not servilely 
copied frora the work of anotlier." 

Judge Story, in Emerson v. Davies, 3 Story, 768, Fed. Cas. No. 
4,436, said: 

"It may be laid down as the clear resuit of the authorities, in cases of 
thls nature, that the tnie test of plracy or not Is to ascertain whether the 
défendant has in fact used the plan, arrangements, and illustrations of the 
plaintiff as tho motlel of his own book, with colorable altérations and varia- 
tions only to disguise the use thereof, or whether his work is the resuit of hls 
own Uibor, skill, and use of couimon materials and common sources of knowl- 
edge, open to ail men, and the resemblances are either accidentai or arising 
from the nature of the subject ; in other words, whether the def endant's book 
is, quoad hoc, a servile or evasive imitation of the plalntiff's work, or a bona 
fide original compilation from other common or independent sources." 

There is no reason why there siiould be a différent rule, where the 
same author writes on the same subject, than the rule where two dif- 
férent authors, working from sources available to ail, write on the 
same subject, in the absence of some provision in the contract of em- 
ployment which forbids it. In either case, the latter book must not 
represent unfair appropriation of the labors that went into the first 
book. 

[2-4] The provision of the contract of employment above referred 
to is claimed by the complainant to amount to a négative covenant, and 
it is said that Simonds has become a unique character by reason of his 
réputation, and that the services thus to be rendered by him are of 
such unique character as would warrant the injunctive relief for breach 
of this négative covenant. 

The défendants' claim that the contract grants an option on the 
services of Simonds to the complainant seems to be concurred in by 
the complainant. A refusai is an option (English L,aw Dictionary) ; 
is often used to indicate an option (Bouvier's Law Dictionary). The 
défendants bave published one volume, and signified their intention 
of publishing other volumes, of the History of the World War, and 
it is advertised that Mr. Simonds will contribute to succeeding vol- 
umes. A court of equity will infer a négative covenant in a contract 
where equity and justice rec[uire. Harper v. Klaw (D. C.) 232 Fed. 
609. But such covenant must be clearly implied and understood by 
ail the parties. It should not be employed, unless it is indispensable 
to carry the intention of the parties into effect. D. & H. Canal Co. 
V. Coal Co., 8 Wall. (75 U. S.) 276, 19 E. Ed. 349. Implied promises 
are to be cautiously, not hastily, raised. Genêt v. D. & H. Canal Co., 
136 N. Y. 608, 32 N. E. 1078, 19 E. R. A. 127._ It should be founded 
upon clear contract, and the court should not interfère by injunction, 
ùnless a clear contract is shown. Warne v. Rauledge, L- R. 18 Equity, 
497. It is only in a case where the services are especially unique and 
extraordinary, as in the case of singers, actors, artists, and the like, 
that equity will interfère to restrain, by injunction, a violation of the 
restrictive covenant. Strobridge Litho. Co. v. Crâne, 58 Hun, 611, 
12 N. Y. Supp. 898; Pomeroy's Equity Jurisprudence, vol. 4, § 1344. 

The moving affidavit shows that Mr. Simonds was an editorial writ- 
er on The Sun, not known to the gênerai public when he published 
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"The Great War— The First Phase." It is claimed that after the 
pubhcation of this book, through the efforts of the complainant, he 
became the leading writer on the war. It was prior to the publica- 
tion of "The First Phase" that the contract of September 21, 1914, 
was made. At the time of the making of the contract of December 
16, 1914, he had only acquired such famé as the pnblicity of the book 
"The Great War— The First Phase" gave him from October 24th 
to December 16th. From this it cannot be said that the parties, at the 
time they entered into the contract, had in mind the unique and ex- 
traordinary character of Simonds' services, so that they must be pre- 
sumed to hâve intended to make his services subject to a négative 
coverlant. While he may hâve reached famé, indicating spécial abil- 
ity as a historical writer, at the time of this décision, that is not the 
test. There is not sufficient showing, at least now, which would war- 
rant inferring a négative covenant. Hammerstein v. Mann, 137 App. 
Div. 580, 122 N. Y. Supp. 276 ; Star Co. v. Press Pub. Co., 162 App. 
Div. 486, 147 N. Y. Supp. 579. The contracts provided that the au- 
thor should rëceive 10 per cent, of the published retail priées on the 
first 2,500 copies sold, 121/2 per cent, on the next 2,500, and 15 per 
cent, thereafter. Contracts which contemplate service of a unique 
character are usually fixed in lump sums, and in the absence of some 
express covenant one should not be inferred hère. 

[5] There is also a lack of mutuality which forbids the enforcement 
of a contract by injunction. If the claim of complainant is correct, 
Simonds is bound to sell any continued service to complainant ; but it 
is not pretended that Kennerley is bound to buy it. 

[6] So far as appearances are concerned, there is nothing which 
would indicate a just claim of unfair compétition. The titles are dif- 
férent ; the appearance of each book is différent. As counsel for the 
défendants claims, there will be, if there are not already, a number of 
books written as history of this war, which will be derived from the 
same common sources dealing with the same subject-matter. Simi- 
larity of such historiés and références therein must be expected, and 
cannot rise to the degree that will sustain a charge of unfair compé- 
tition. 

The advertising matter recites that the proposed history is to be 
made up of at least five volumes, contributed to by Viscount Bryce, 
Ex-President William H. Taft, Orville Wright, Hudson Maxim, lan 
Hay, Winston Churchill, McConnell, the American aviator, and Stéph- 
ane lyauzanna. The statement in the advertising that défendants' 
book is the only history of the war written by Simonds is not truth- 
f ul ; but this, standing alone, is not sufficient. There is no such physi- 
cal resemblance of the two articles' imitation of advertising and sales 
resulting from such advertising as to constitute words or acts which 
either deceive, or which are well calculated to deceive, the public. 
The fraud necessary to sustain a claim of this character must be prov- 
en. It cannot be inferred from similarities not calculated to mislead 
the purchaser. The action may be maintained where it appears that 
the défendant is destroying or attempting to destroy an honest busi- 
ness by dishonest means. Kipling v. Putnam, 120 Fed. 631, i7 C. 
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C. A. 295, 65 h. R. A. 873. The name of a book îs never a trade- 
mark and cannot be. Deceit is an indispensable clément of unfair 
compétition. There must be shown an intention to palm off défend- 
ants' book for the plaintiff's book. The burden is on the complainant 
to make clear and satisfactory proof of fraudaient intent and deceit. 
Similarity of chapter headings, or what would be the same thing, 
alone would not support the charge of unfair compétition. 

Upon the showing at this time, where a preliminary injunction is 
sought, I am satisfied that the complainant has not made out a case 
which warrants a court in equity interfering with the défendant Si- 
monds' personal liberty, or with the défendants' publication and sale 
of the work. 

The motion will therefore be denied. 



In re FUETU 

(District Court, D. Connecticut. Noveinber 30, 1917.) 

No. 403G. 

1. Attaciimbnt iS==>49 — Effect of Amendment op Statute — Pending Catjses. 

Gen. St. Conn. 1002, § 27.34, providing that liquor licenses should be 
subjeet to attachment and exécution, was amended by chapter 36, l'ub. 
Acts 1915, so as to provide that such attached license "and ail rencwals 
thereof" should be held to respond to exécution for the same period oi* 
time as in attachment of personal property ; the words quoted being 
added by the amen<lment. IJold, that the amendment applied only to at- 
tachments made after it went into etfect, and that the lieu of an attach- 
ment made prior to that date expired with the license attached. 

2. Statutes <g=>270 — Amendment — Setting Fortii Provision as Amended. 

Where a statute is amended to "read as follows," the amended sec- 
tion being set out in full, the provisions of the original statute that are 
repeated are to be considered as having been the law from the time they 
were first enacted, and the new provisions from the time the amendment 
takes effect. 

In Bankruptcy. In the matter of Rudolph Fuetl, bankrupt. On re- 
view of order of spécial master denying claim of Philip Weinemann to 
a lien. Order confirmed. 

B. E. Spencer, of Middletown, Conn., for claimant. 
Patrick T. O'Brien, of Meriden, Conn., for Connecticut Brew- 
eries Co. 

THOMAS, District Judge. This matter is now before the court up- 
on- the pétition of Philip Weinemann, a créditer, for a review of the 
spécial master's décision denying Weinemann's claim of a lien upon 
and first préférence of payment out of the proceeds of the sale of a 
certain liquor license, which was issued to the bankrupt by the county 
commissioners for Middlesex county on November 1, 1915. 

Under the statutes of Connecticut, the license issued was the renew- 
al of a former license, and was sold by order of the référée in bank- 
ruptcy free from the petitioner's claimed attachment lien, as well as 

(g=3Foi other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the claimed attachment lien of the Connecticut Breweries Company, 
a Connecticut corporation located at Bridgeport, in Fairfield county. 

The facts disclosed by the record and admitted by ail parties show 
that in April, 1915, the bankrupt executed and delivered to Weinemann 
two promissory notes, one for $1,000, made payable on demand, and 
the other for $2,000, made payable on May 1, 1915; both bearing in- 
terest. No part of the principal and interest due on the first note was 
paid, and only $300 on the principal of the second note, leaving due to 
the claimant on the two notes the sum of $2,700, with interest. 

In order to recover the balance due on said notes, the petitioner, by 
mesne process duly issued on the 27th of July, 1915, brought an action 
at law, returnable to the superior court for Middlesex county, on the 
first Tuesday of September, 1915; and on the 29th day of July, 1915, 
the officer serving the process duly made attachment of the original li- 
cense under which the bankrupt was then conducting a saloon business. 
No judgment was ever obtained, and the case was pending at the time 
of bankruptcy on the docket of the superior court. 

By process dated and issued September 25, 1915, the Connecticut 
Breweries Company brought an action at law against the bankrupt, re- 
turnable to the superior court for Fairfield county on the first Tuesday 
of November, 1915, to recover the balance due on a certain promissory 
note which he had executed in its favor under date of March 12, 1915, 
and on said September 25, 1915, caused an attachment of the original 
liquor license to be made to secure payment of any judgment which 
might be rendered in its favor in said action. 

On June 9, 1916, the company obtained a judgment in said cause for 
$2,936.36 damages and $34.47 costs, and on June 12, 1916, exécution 
thereon was duly issued and placed in the hands of an officer author- 
ized to make service, who forthwithlevied upon the stock and fixtures 
of the bankrupt's business, and retained control and possession thereof 
until directed by the référée in bankruptcy to surrender the same to 
the bankrupt's trustée. On July 7, 1916, Fuetl, on his own pétition, 
was duly adjudicated a bankrupt in this court, and subséquent thereto 
one James J. Fitzpatrick was appointed trustée of his estate. 

Upon the order of the référée in bankruptcy, the said license, to- 
gether with the stock and fixtures of Fuetl's store, were sold by the 
trustée, f ree and clear of ail liens or claims of lien of both the petition- 
er and of the said the Connecticut Breweries Company, at public auc- 
tion for $3,900, which was more than sufficient to pay the judgment 
of the Connecticut Breweries Company, with interest. 

After the sale of said license, stock, jind fixtures, the company 
brought its pétition to this court, wherein it prayed that the court or- 
der ail parties having any interest in the matter to appear at some suit- 
able time and place, then and there to show cause why an order should 
not be issued by this court directing the trustée to turn over to it, in 
satisfaction of its judgment, the amount of said judgment, with inter- 
est and the costs of exécution, on the ground that its attachment lien 
on said license had existed for a longer period than four months prior 
to Fuetl's adjudication in bankruptcy, and because it was the first valid 
h'en on said license. 
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The référée in bankruptcy for Middlesex county feeling himself 
disqualified in the premises, this court appointed Edward M. Yeomans, 
Esq., référée in bankruptcy for Hartford county, spécial master to 
hear and détermine tlie questions presented by said petitioner, and, aft- 
er due notice and hearing, the spécial master reported in favor of the 
allowance of the claim of the Connecticut Breweries Company and 
against the claimed right of lien of Weinemann, 

[ 1 ] The controlling question hère relates whoUy to the purpose and 
eflfect of section 2734 of the General Statutes of Connecticut, as fînally 
amended by chapter 36 of the Public Acts of 1915, which amendment 
took effect on August 1, 1915. The ansvver to this question will dis- 
pose of the incidental question as to whether Weinemann's attachment 
of the license carried with it a valid attachment of the renewal license. 

As the law stood before this amendment, ail attached liquor licenses 
were held to respond to exécution for the same period of time as was 
provided in cases of attachment of personal property, and the attach- 
ment lien was continued after exécution had issued, without the certifi- 
cate of license being 'removed from the premises in which it was when 
attached, until the time the attached license was sold under the exécu- 
tion. AU licenses thus sold were also equally valid in the hands of a 
purchaser at such a sale for the whole of the unexpired term for which 
the license was originally granted, in the same way as if in the hands 
of the original licensee, though before such a purchaser could avail 
himself of the benefit of such a license he must hâve first compHed 
with ail the requirements of law relative to the procuring of an origina' 
license from the county commissioners. 

The amendment of 1915 is as follows: 

"Section 2734 of the General Statutes as amended by chapter 106 of the 
Public Acts of 1905 and by chapter 83 of the l'ublic Acts of 1907 Is hereihy 
amended to read as follows; The license, and ail right and interest therein, 
of any person licensed by the county commissioners to sell Intoxicatlng liq- 
uors may be attached and taken on exécution. Such attachment shall be 
made by leaving a true and attested copy of the process and accompanjing 
complaint with the proper indorsements thereon of the oftlcer serving the 
same, as in other civil cases, with the défendant, or at his usual place of 
abode if wlthin this state, and a like true and attested copy shall be left at 
or forwarded by registered mail to the offtce of the county commissioners who 
granted such license. Constahles of the town in which the business under such 
license is conduc-ted muy, In the attachment of such license, commence service 
of process by leaving such copy at the office of the county commissioners. 
Such attached license, and ail rcncwals thcreof, shall be holden to respond to 
exécution for the same pericxl of time as in attachments of Personal prop- 
erty, and the lien of such attachment shall continue after exécution has is- 
sued without removal of such certiflcate of license froin the premises in which 
the same is exhibited, until the time when such license is sold l)y vlrtue of 
such exécution. Such license shall, for the unexi^ired term for which it was 
granted, he equally valid in the hands of the purc'haser thereof as in the 
hands of the original licensee, provided before such purchaser may avail him- 
self of the benefit of such license, he shall comi)ly with ail the requirements 
of law relative to the procuring of an original license, for the sale of intoxl- 
cating liquors, from county commissioners." 

An examination of the amendment of 1915 shows that, in substance, 
the only amendment made by the act of 1915 was the insertion of the 
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underscored words "and ail renewals thereof." It will be noticed that 
ail renewals of such license were likewise made holden to respond to 
exécution for the same period of time and in the same manner as 
theretofore had been provided in relation to original licenses. 

Prior to 1895 a license issued to sell spirituous and intoxicating liq- 
uors was not property in any constitutional sensé (La Croix v. County 
Commissioners, 49 Conn. 591), and it was not until chapter 128 of the 
Public Acts of 1895, which created the right to attach liquor licenses, 
became law, that the privilège granted by such a license certificate was 
made subject to attachment and permitted to be taken on exécution in 
satisfaction of a judgment against the licensee. Since that time, how- 
ever, such a license has been held to be property, which may be sold by 
the licensee, and also attached, replevied, or sold on exécution, though 
the purchaser of such license must take it subject to the burden 6Î 
satisfying the county commissioners as to his being a suitable person, 
and his place a suitable one for the sale of liquors. Where this burden 
is satisfactorily borne, the purchaser acquires ail the rights of the li- 
censee for the unexpired term of the license. Sayers Appeals, 89 
Conn. 315, 94 Atl. 358. 

In none of the previous législative acts of Connecticut, relative to 
the making of attachments and taking on exécution liquor licenses, is 
référence made to the attachment and exécution liens continuing 
against such a license for a longer period of time than the term cover- 
ed by the attached license, though in the act of 1915 spécial référence 
is made to such liens holding to renewals of such a license. This f act 
alone would seem to indicate that the Législature intended that only 
attachments made and exécutions issued after the act went into effect 
should be held to apply to renewals of such a license, for, had the Lég- 
islature wished the amendment to apply to cases brought before and 
pending at the time the act went into effect, it could very easily hâve 
so stated in the amendment. Such a provision would hâve removed 
any doubt as to its intention. Not having donc this, I must hold that 
no such effect or application vi^as intended. 

[2] Were the court to construe the act in the spirit contended for 
by the petitioner, it would hâve the effect of negativing the words "and 
ail renewals thereof," contained in the amendment, in so far as they 
might be held as applying to the original license attached by Weine- 
mann, and this would seem to be against a proposition, universally un- 
derstood, that where a statute or a portion thereof is amended, by de- 
claring that "as amended it should read as follows," and then sets forth 
the amended section in full, the provisions of the original statute that 
are repeated are to be considered as having been the law from the 
time they were first enacted, and the new provisions are to be under- 
stood as enacted at the time the amendment takes effect. 

In view of this, I feel satisfied that the spécial master committed no 
error in his finding and report, and the same is theref ore accepted and 
confirmed. Ordered accordingly. 
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COLOTIBIA-KNICKERBOCKER TRUST CO. v. ABBOT. 

(Circuit Court of Appeals, Krst Circuit. December 20, 1917. Ou Pétitions 
for Reliearing, March 7, 1918.) 

Nos. 1210-1222. 

1. Trial ®=»2 — Consolidation of Causes— Discrétion or Court. 

A number of actions at law were brought by the same plalntlff to re- 
cover from the défendant in each case a balance due on a subscription 
to the stock of a corporation. Défendants brought cross-actions to re- 
cover in each case the sum pald on the same subscription. The ground 
of défense in the former actions and the basis of the cross-actions was 
that the subscriptions were obtained by fraudulent représentations, and 
the alleged misrepresentations to the several subscribers, although made 
at différent times and to différent persons, were in substance the same. 
Held, that it was within the discrétion of the court, under Kev. St. § 9'21 
(Comp. St. 1916, § 1547), to order the cases tried together to the same jury. 

2. Corporations <S=390(1) — Equitable Deienses in Action at Law. 

In an action at law on a contract of subscription to the stock of a 
corporation, the défense that the subscription was obtained by fraud if» 
opeu to défendant. 

3. Corporations <S=»90(6) — Action on Stock Subscription Contracts— Evi 

DBNCB. 

In actions by a trust company to enforce subscriptions to the stock of a 
Cuban railroad company, to whlch plaintiff had lent money, taking the 
subscription contracts as security, a map prospectus used to induce the sub- 
scriptions held admissible in support of the défense that tliey were Obtained 
by fraudulent représentations, where it was shown that the railroad com- 
pany was organized largely by plaintiffs' offlcers, who were offlcers and 
directors therein and the controlling force In Its management, that plaln- 
tlff itself was a stockholder in the promotion company whlch made the 
subscription contracts, and that the prospectus was prepared wlth the 
knowledge and approval of its ofEcers for use generally in the solicitlng 
of subscriptions. 

4. Evidence <g=129(4) — Similar Facts — Action on Stock Subscription. 

Where .actions against a number of the subscribers were tried together, 
the testimony of each défendant as to représentations made to him, whlch 
were substantially the same as made to ail the others, was admissible as 
to the other subscriptions, as tending to show uniformity and such gên- 
erai use of such représentations that plalntlff could not assert its igno- 
rance of it as to any particular subscriber. 
6. Evidence (S=244(l) — Admissions— Action on Stock Subscription. 

Statements, orally and in letters, made to défendants and others by 
officers of plalntlff and by one to whom they had given charge of thelr 
Cuban interests, and tending to show, not only that they had knowledge 
of the prospectus and its use in obtalnlng subscriptions, but also that the 
railroad was in fact an enterprise of plalntlff and controUed by It, held 
materlal and admissible in évidence. 

6. Evidence <®=>81 — Foreion Law— Peesumption. 

The law of Cuba, where the mortgaged property was sltuated, being 
the law of a foreign country and having to be proved as a fact, there can 
be no presumption that It was the same as the law of the United States, 
whlch would justify false représentations as to the standing of the mort- 
gage, necessarlly governed by the Cuban law. 

7. JUDGMENT <®=3707 CONCLUSIVENESS — PERSONS NOT PARTIES OR PEIVIES. 

Subscribers to the bonds of a railroad company secured by a mort- 
gage on propert.v in Cuba, having repudiated thelr subscriptions and not 
being parties, are not concluded by decree of the fédéral court of the 

^=9Far other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlsests & Indexes 
247 F.— 53 
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Southern District of New York in foreclosure proceediiigs, wliich de- 
clared'tlie mortgage to be a first lien as represented, for, as the court 
dld not hâve jurlsdlction of the property, its decree was conelusive only 
on parties to the suit, notwlthstanding ttie court liad jurisdictiou of the 
then trustée, representing the bondholders, and aiso of the guarantor 
railroad's creditors and stockholders. 

8. CospoRATioxs "§=472 — Bonds— MisBepbesentations. 

In actions involving subscriptions for bonds secured by a mortgage 
of Cuban property, a représentation that the mortgage was a first lien 
necessarily meaut It would outrank adverse claims ; so, where the sub- 
scribers relied on the falslty of the représentation, évidence that no 
adverse claim had been asserted olïered In rebuttal was properly ex- 
cluded. 

9. Dépositions ®=111(3)— Seoondaby Evidence— Waiver of Objection. 

Where, on the taking of the déposition of an expert accountant, he 
produced the books of a corporation whlch were then in his eustody, testi- 
fied as to matters found therein, and œade a tabulation therefrom, whlch 
was attached to his déposition, ail without objection, the court properly 
overruled a motion, made at the trial, to exclude the déposition and tabu- 
lation, on the ground the books were the best évidence and were not pro- 
duced. 

10. Trial <g=32!>(2) — Comments bt Judcse on Evidence. 

Comments made by the court on évidence introduced on the trial of a 
case held. not prejudicial. 

11. Corporations ®=00(7)— Instructions — Action to Enforoe Stock Sub- 

scriptions. 

Instructions glven in actions by the transférée of stock su'bscription 
contracts to enforce such contracts, in whicli the défense was that the 
subscriptions were obtained by fraud, wlth knowledge of which plaintitt 
was chargeable, consldered and approved. 

On Pétitions for Rehearing. 

12. Dépositions <©=3lll(3) — Waiveh of Objection — Stipulation. 

Where an expert accountant, on the taking of hls déposition, produced 
corporate books then in his eustody, testifled as to matters found there- 
in, and laade a tabulation therefrom, which was attached to his déposi- 
tion, ail without objection, a stipulation as to the réservation of ob- 
jections does not warrant the exclusion of the déposition on trial, upon 
the ground that the books were not prortuted. 

In ErroT to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Judge. 

Separate actions by the Columbia-Knickerbocker Trust Company 
against Edwin H. Abbot, against Preston B. Keith, against John S. 
Ames, against Maria A. Evans, executrix, against George E. Keith, 
against Mary O. Cordingley, and against F. Lothrop Ames. Judgment 
for défendant in each case, and plaintiff brings error. Affirmed. 

Actions by Edwin H. Alîbot, by John S. Ames, by Preston B. Keith, 
by George É. Keith, by Mary O. Cordingley, and by F. Lothrop Ames 
against the Columbia-Knickerbocker Trust Company. Judgment for 
plaintiff in each case, and défendant brings error. Affirmed. 

Robert M. Morse, of Boston, Mass., and Julien T. Davies, of New- 
York City (John R. L,azenby, of Boston, Mass., and Harold C. McCoI- 
lom, of New York City, on the brief), for plaintiff in error. 

Moorfield Storey and R. G. Dodge, both of Boston, Mass. (E. H. 
Abbot, Jr., of Boston, Mass., on the brief), for défendants in error. 

(g=3For other cases see same topic & KBY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

DODGE, Circuit Judge. Of the tliirteen cases brought before us by 
thèse writs of error, seven are suits at law brought in the District 
Court by the Trust Company, hère plaintiff in error, a New York cor- 
poration, against various défendants, Massachusetts citizens, hère de- 
fendants in error. The remaining six cases are suits at law brought in 
the District Court by ail but one of the défendants above referred to, 
against said company, in which it is liere also plaintiff in error and 
they défendants in error. 

Ail the above suits are based on written subscription agreements 
f urther described below. In each suit brought by the Trust Company it 
seeks to recover from the défendant, a subscriber, the amount of an 
unpaid subscription. In each suit brought as above against said com- 
pany, the subscriber seeks to recover back from it an amount paid to it 
on account of a subscription made. Under one of the subscription 
agreements referred to no partial payment was made, and therefore no 
suit brought to recover back such payment. This was the subscription 
by Evans, upon which his estate is sued in No. 1213. The seven sub- 
scription agreements were signed by the various subscribers, hère de- 
fendants in error, upon various dates in 1906 and 1907. 

The parties to each said agreement were the subscriber and the 
Northeastern Cuba Development Company, a Maine corporation, here- 
inafter called Development Company. 

In each, the subscriber agreed with said Development Company to 
buy bonds and stock to a specified amount, of the Northeastern Cuba 
Railroad Company, another Maine corporation, to pay at once a cer- 
tain part of the stipulated price, and to pay the balance in installments 
to be called for as in the agreement provided. 

In each, the subscriber agreed to make said payments to the Knicker- 
bocker Trust Company, the name at the time of the company hère 
plaintifï or défendant in error (hereinafter called Trust Company), to 
the crédit of said Development Company. 

In each it was agreed that said Development Company might, instead 
of calling for said balance, borrow the same for a year or more upon 
pledge of the agreement and ail rights thereunder to the securities sub- 
scribed for ; the subscriber guaranteeing, in that event, to the lender, 
payment to the amount of said unpaid balance with interest. 

It is undisputed, in each suit, that the Development Company had 
borrowed from the Trust Company the unpaid balance of the sub- 
scription. The suits brought by said Trust Company are based upon 
the subscribers' above guaranties of payment to the lender. 

The défense asserted against each suit brought by the Trust Com- 
pany was, that the subscription had been obtained^ 

"by false and fraudulent représentations made by the plaintiff (and by one 
H. W. Bennett to the kuowledge of the plaintiff)." 

And, after specifying said représentations, that — • 

"the plaintiff was aware when said agreement is alleged to hâve been signed 
* * * that each such représentation had been made and was false, and 
that if the défendant entered into said agreement he had been Induced to do 
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so by sald représentations, and ail tlie acts of the plaiutiff alleged vvere per- 
formed with such knowledge." 

The subscribers' suits against sald Trust Company to recover back 
what they had paid to it under said agreements were based upon the 
same grounds. 

[1] 1. Upon the subscribers' motion, the District Court ordered the 
thirteen cases tried together, to the same jury. This was donc against 
objection on the Trust Company's part, which contends hère that the 
order was erroneous. It was made, according to a mémorandum ac- 
companying it — 

"in vlew of the extensive identity in Issues and évidence between thèse cases, 
of the statement of counsel for the [subscribers] that the misreiiresentatlons 
relied on are tlie same in ail the cases, of the fact that the cases hâve been 
tried together before the auditor, and of the large saving in tlie time of 
the court which will be effected by trying the cases together before the jury." 

Whether to make such an order or not was within the court's dis- 
crétion. Rev. Stats. § 921 (Comp. St. 1916, § 1547); Mutual, etc., Co. 
V. Hillmon, 145 U. S. 285, 292, 12 Sup. Ct. 909, 36 L. Ed. 706. Al- 
though, as stated below, the seven subscription agreements were not 
identical in their terms, the différences between them appear to hâve 
been in matters of entirely subordinate importance upon the main is- 
sues to be determined. Although the alleged représentations relied on 
by the subscribers, whether written or oral, did not appear by the évi- 
dence to hâve been made at the same time or place to ail the subscribers, 
or to hâve been identical in their terms as made to each subscriber, the 
Trust Company fails to satisfy us that the différences between the 
several cases in thèse respects were such as made the order an abuse 
of discrétion; and we are unable to hold that the District Court erred 
in making it. No case is found wherein a judgment bas been reversed 
merely because issues so nearly ahke as those presented in thèse cases 
were submitted to the same jury in one trial. The record shows that 
the trial lasted from November 19 to December 30, 1914. It is clear 
that seven separate trials, the évidence in each of which would hâve 
been so largely a répétition of that given by the same witnesses in the 
other cases, were to be avoided, in the public interest, if this could be 
done without unduly prejudicing the company's rights. We are unable 
to believe that it has suffered any material injustice merely in having 
to try the cases together, as had been done without objection before the 
auditor, instead of separately. Each of the six cross-actions by a sub- 
scriber would of course be properly tried together with the action 
brought against such subscriber. 

[2] 2. At the trial, due exécution of ail the subscription agreements 
having been admitted, the Trust Company offered proof of the re- 
spective amounts loaned by it to the Development Company in accord- 
ance with the terms of said agreements. The amounts paid tO' the 
Trust Company on account of each subscription and the amounts due 
upon each said loan made by it thereon having then been agreed, the 
Company rested. In opening the subscribers' cases it was then £';ated 
that they proposed to show ail the agreements to hâve been obtained 
upon the fraudulent représentations set forth in the pleadings. 
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The Trust Company then moved for directed verdicts in its favor, on 
the ground that the subscribers' allégations regarding f aise and f raudu- 
lent représentations presented équitable défenses not available to them 
because the court had no jurisdiction thereof . This motion was denied. 

The Trust Company then moved to' strike out that portion of the 
auditor's reports dealing with said alleged équitable défenses, which 
motion was also denied. The auditor's reports in each case had been 
filed July 21, 1914, and on September 16, 1914, the company had moved 
to recommit them with instructions to exclude ail évidence on the is- 
sues of false and fraudulent représentations. Thèse motions had been 
overruled by the court October 19, 1914, on the ground that said repré- 
sentations were admissible in évidence. 

The subscribers thereupon read the auditor's reports in ail the thir- 
teen cases, from which it appeared that he had f ound for the défendant 
in each suit brought by the Trust Company, and for the plaintifï in each 
suit brought against it to recover back what a subscriber had paid it; 
having found on the évidence that each subscriber had been induced to 
sign the agreement sued on by false and fraudulent représentations 
as to the material f acts made with the knowledge and acquiescence of 
the Trust Company, which was aware that they were not true. 

In each of the seven cases wherein the Trust Company was plaintiff, 
its assignment of error 2 complains of the déniai of its above motion to 
recommit said reports ; its assignment 3, of the above refusai to direct 
verdicts in its favor; and its assignment 4, of the above refusai to 
strike out so much of said reports as dealt with said alleged équitable 
défenses. It is contended hère that said défenses could be availed of 
by the subscribers only in suits in equity seeking cancellation of their 
agreements, and that the court had no jurisdiction to entertain them in 
suits at law upon said agreements — no fraud touching the exécution of 
the instruments themselves being asserted. 

Had said agreements been under seal, thèse contentions must hâve 
prevailed, at the time the above rulings were made, according to the 
rule then undoubtedly established as to sealed written agreements. 
George v. Tate, 102 U. S. 564, 26 L,. Ed. 232. But none of the agree- 
ments were under seal, and although, upon the question whether or not 
the above rule applies in suits at law upon unsealed agreements, there 
has been conflict in the décisions of the inferior fédéral courts, we hold, 
in view of Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501, and 
Cable V. U. S. Light, etc., Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. 
Ed. 188, that said équitable défenses were open to the subscribers in 
thèse cases. No décision by the Suprême Court requiring a contrary 
conclusion is found. Since thèse verdicts were rendered (December 
30, 1914), but before the final judgments thereon were entered (March 
20, 1916), which the Trust Company seeks to reverse by the writs of 
error now before us, an amendment to section 274 of the Judicial Code, 
enacted March 3, 1915 (38 Stats. 956, Comp. St. 1916, §§ 1251a, 1251b, 
1251c), has expressly authorized the interposition of équitable dé- 
fenses in ail suits at law, and has thus abrogated the above-established 
rule, even in the case of suits at law upon sealed agreements. Whether 
or not this enactment can bave direct application in thèse cases, we find 
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no error in the rulings complained of by the above assignments 2, 3 and 
4 in the seven suits brought by the Trust Company. 

In each of the six cases brought by subscribers against the Trust 
Company it has made no assignments of error corresponding to 2 and 3 
above, but in assignments numbered 2 it complains of the refusai to 
strike out the part of the auditor's report deaUng with the alleged équi- 
table défenses. Strictly speaking, there were no équitable défenses in 
thèse cases ; nor did the auditor's reports filed in them purport to deaî 
with any. The déclarations were on accounts annexed, under which 
évidence was, of course, admissible that the défendant had obtained 
from the plaintifïs the amount claimed by means of false and fraudu- 
lent représentations ; and the auditor's finding that it had been so ob- 
tained required him to find, as he did, for the plaintiffs. We find no 
error, therefore, in the rulings complained of by the assignmeints num- 
bered 2 in thèse six cases. 

Further assignments of error relating to the auditor's reports com- 
plain of the admission of reports supplementary thereto, filed October 
14, 1914, in each of the seven suits against subscribers. No référence 
to thèse alleged errors is found in the briefs submitted for the Trust 
Company, and we regard the assignments referred to as waived. They 
seem to us obviously without merit. 

[3] 3. The remaining assignments of error relate to matters of sub- 
séquent occurrence at the trial. 

Following the introduction of the auditor's reports (including said 
supplementary reports), the subscribers ofifered certain "map prospec- 
tuses" referred to in and made part of said reports by référence thereto 
as Exhibit B in each report in the seven cases wherein the Trust Com- 
pany was plaintiff, as further explained below. They were admitted 
against objection, and their admission is assigned as error in ail the 
cases, 

Each subscriber thereafter testified as a vi'itness, except that Evans, 
the subscriber in No. 1213, having deceased, one Paine, his con- 
fidential secretary at the time of his subscription, testified to représen- 
tations made to him in connection therewith, and that instead of Mrs. 
Cordingley, the subscriber in Nos. 1215 and 1221, her husband, who 
conducted on her behalf the negotiations regarding her subscription, 
testified as to représentations made in said negotiations. 

Testimony by ten other witnesses was also introduced on the sub- 
scribers' behalf, among whom was De L,anoie, assistant trust officer of 
the Trust Company, whose déposition had been taken by them. 

The Trust Company introduced in rebuttal testimony by Eldridge, 
its first vice président, Randall, its trust officer, and said De Lanoie. 
There were 30 directors in ail, of whom Eldridge was one. Ran- 
dall and De Eanoie, who managed its "trust department," were not 
directors. 

4. Before considering the assignments relating to évidence at the 
trial, the following particulars regarding the various subscription agree- 
ments sued on may be stated. Copies of them were made part of the 
Trust Company's déclarations, and the original agreement in each casé 
was produced at the trial. 
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The agreements subscribed to by Abbot (Nos. 1210, 1217), Evans 
(No. 1213), Mrs. Cordingley (Nos. 1215, 1221), and Preston B. Keith 
(Nos. 1211, 1219) were in printed form, each agreement forming part 
of a printed pamphlet, wherein it was preceded by a prospectus pur- 
porting to be signed by the Development Company and to state facts 
regarding the Northeastern Cuba Railroad Company, whose bonds 
were therein offered for subscription. 

Each prospectus set forth that said Railroad Company was organ- 
ized to construct, acquire, and operate a railroad in northeastern Cuba, 
and that $900,000 of its first mortgage bonds were ofifered for sub- 
scription by said Development Company, with a bonus of 50 per cent, 
in its stock. 

Each said prospectus stated that payments by subscribers were to 
be made to the Trust Company for said Development Company's ac- 
count and subject to its order; also that said Development Company 
might borrow unpaid balances of subscriptions for account of sub- 
scribers upon the terms and conditions set forth in the following sub- 
scription agreement. 

Each stated that accepted subscriptions would entitle the subscriber 
to bonds and stock, that payment of 25 per cent, was to be made upon 
acceptance, and that the right to reject any subscription was reserved. 

The stipulation in the subscription agreement following each said 
prospectus was that subscriptions thereunder or money borrowed there- 
on should be paid to the Development Company for the purpose of 
carrying out "the undertaking." 

The subscription agreement signed by Mrs. Cordingley bore date 
September 15, 1905. The prefixed prospectus bore no date. This pros- 
pectus and agreement differed in terms, in certain immaterial par- 
ticulars, from the similar documents signed by Abbot, Evans, and Pres- 
ton B. Keith, which were in identical terms ; and in ail thèse three cases 
both prospectus and agreement bore date November 15, 1905. The 
respective actual dates of subscription did not appear in any of the 
agreements, but were, according to the évidence, as follows : Mrs. 
Cordingley's, early in May, 1906; Evans', in November, 1906; Ab- 
bot's, in February, 1907 ; Preston B. Keith's, late in March, 1907. 

The agreements signed by George E. Keith (Nos. 1214, 1220), John 
S. Ames (Nos. 1212, 1218), and F. Lothrop Ames (Nos. 1216, 1222) 
were also in print, but in a différent form. They had no prospectus 
prefixed. That signed by Keith bore date November 15, 1906, and 
was signed about January 24, 1907. It stated that the subscription was 
limited to $700,000 of the bonds, but its terms did not dififer materially 
in other respects from those signed by John S. Ames in May, 1907, 
and F. Lothrop Ames in June, 1907, which were in terms identical with 
each other and stated the total subscriptions to be limited to not ex- 
ceeding $900,000, as did the four agreements above mentioned, dated 
in 1905. Neither of said three agreements contained the express stip- 
ulation, found in the other four, tliat the amounts subscribed or bor- 
rowed were to be paid (i. e., by the Trust Company) to the Develop- 
ment Company, to carry out the "undertaking." In other respects, 
their provisions were, for ail material purposes, substantially like said 
other four agreements. They provided that the payments they called 
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for were to be made to the Trust Company, to the Development Com- 
pany's crédit. 

5. Returning to the matter of the "map prospectuses" above men- 
tioned in paragraph 3 : Not only had the auditor made them part of 
his reports as above, and found the Trust Company chargeable with 
knowledge of their gênerai use as inducements olïered to subscribe 
for said bonds, but, as will appear, there was évidence at the trial, in- 
dependent of the auditor's report, tending to show such use with 
each subscriber hère a party and to charge the Trust Company with 
knowledge of such use. 

There were four of them, ail bearing date December, 1905. There 
were slight différences between them in the maps and also in the text, 
but none of substantial importance. The statements made in them 
purported to relate to the Northeastern Cuba Railroad Company, and 
to an offer made by or in the name of the Cuba Eastern Railroad Com- 
pany, H. W. Bennett, président, of an issue of $900,000 first mort- 
gage bonds of the Railroad Company first named, for subscription. 
Said bonds were stated to be guaranteed b) the Railroad Company 
last named. Each of them bore at the top, "H. W. Bennett & Co., 
Bankers, 20 Broad St., New York." Each set forth the names of the 
officers and directors of said Northeastern Cuba Railroad Company, 
among whom appeared H. W. Bennett as président, Randall as vice 
président. De Lanoie as secretary and treasurer, and Eldridge as 
director. The respective positions held by the last three, as above, 
in the Trust Company, were also stated. Each set forth that the Trust 
Company was trustée under the mortgage securing said bonds. A 
map of part of the Island of Cuba, purporting to show the locations 
of the railroads mentioned, the constructed portions of each, and those 
not constructed, also their connections with other existing railroads, 
occupied two of the four pages of each prospectus. 

It appeared without dispute that H. W. Bennett, mentioned as above 
in said prospectus, was in fact président of the Northeastern Cuba 
Railroad Company, and engaged in soliciting and obtaining subscrip- 
tions to its said bonds during the period within which thèse subscrip- 
tions were made (May, 1906-June, 1907 ; see paragraph 4 above). 

6. The auditor found that said Bennett solicited each of the sub- 
scriptions hère involved, describing in each case conditions in Cuba 
and explaining in détail the subscription agreement afterward signed, 
and one of said map prospectuses. 

The auditor also found as to each said subscriber that he signed 
the agreement in suit "induced by the statements made in the circu- 
lars and confirmed orally by Bennett." 

Evidence in support of thèse findings was also before the jury. 

In each prospectus annexed to a subscription agreement, and in 
each map prospectus, there appeared in substance, though the terms 
used were not the same in ail, the représentations principally relied 
on by the subscribers, viz. that the mortgage securing the bonds was 
a first mortgage constituting a first lien, and that the earnings of the 
Cuba Eastern, which was to guarantee the bonds, exceeded its own 
interest requirements. 
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The further testimony at the trial by or on behalf of each respec- 
tive subscriber (see paragraph 3 above) tended to show what Bennett 
said in conversations relating to their respective subscriptions, and to 
support the auditor's above finding as to their efïect. Bennett was not 
called as a witness, and there was no contradiction of the subscribers' 
testimony as to the statenients or représentations made by him as 
above, or as to his use of the varions printed documents above describ- 
ed, in soliciting and obtaining their respective subscriptions. 

Said testimony at the trial tended further to show that certain let- 
ters from Bennett, confirming statements previously made by him to 
them in conversation, had been received by Abbot, Cordingley, John 
S. Ames, and Preston B. Keith before they subscribed ; also that his 
letter to John S. Ames had been shown to F. L,othrop Ames before the 
latter subscribed. 

7. Bennett's above statements and letters to subscribers were admit- 
ted in évidence at the trial, as were the map prospectuses referred to 
in paragraph 3, against the Trust Company's objections, made not only 
when they were offered, but also at the close of the évidence. Said 
statements or letters were admitted, in those cases respectively, in- 
volving the particular subscription claimed to hâve been induced by 
each said statement or letter, reserving the question of their admissi- 
bility in ail the cases generally. 

The ground of ail said objections and the assignments of error 
based upon them was that there was no proof that the Trust Company 
knew, when accepting any one of said subscriptions, that Bennett had 
had said interviews with the subscriber or had sent him said letters, 
or knew what had been said at said interviews by Bennett, or what he 
had written in said letters, or knew that he had shown the subscriber 
the map prospectus, as set forth in the auditor's report or according to 
the subscriber's évidence in each case. 

No direct évidence, it is true, appears to bave been introduced with 
regard to any of the subscriptions, showing spécifie knowledge by the 
Trust Company, before acceptance of either subscription, of the fact 
that Bennett had had with the particular subscriber the particular in- 
terview or interviews testified to, or had written him the particular 
letter or letters, or had shown him the particular map prospectus. 

8. The Trust Company contends that there was nothing showing it 
to hâve had any other relation to or connection with the subscriptions 
or with Bennett's activities in obtaining them, than as trustée under the 
mortgage securing the bonds ofïered, or as the designated payée for 
account of the Development Company of such amounts as might be 
subscribed, or as a lender from whom the latter company elected to 
borrow, according to the subscription agreements, upon the subscrib- 
ers' guaranties. 

If this is true, the Trust Company's contention might well prevail, 
that only upon direct évidence to the effect stated in the last preceding 
paragraph, could it be charged with any responsibility for représenta- 
tions or statements made either in said map prospectuses or by Ben- 
nett in confirmation thereof. If it was without any other interest in 
the success of his efforts to procure said subscriptions than belonged 



S42 247 FEDEHAL REPOKTEU 

to it in virtue of one or the other of its above capacîties, and if it was 
participating in said efforts only by permitting its name to be nsed as 
above, such direct proof only would bave been compétent upon the 
question whether it was aware or not that any false and fraudulent 
représentations had been made in procuring any given subscription, 
either by him or in said prospectuses,. See Wiser v. Lawler, 189 U. 
S. 260, 23 Sup. Ct. 624, 47 L. Ed. 802, cited on the Trust Company's 
behalf. 

But we are satisfied that, as the subscribers contend, there was évi- 
dence from which it might well hâve been found that the Trust Com- 
pany had been directly interested on its own account in the success of 
Bennett's efforts to get subscriptions to said bonds, from thé time said 
efforts were begun ; also that in his undertaking to get such subscrip- 
tions, and in his subséquent efforts to that end, the Trust Company 
had ail the time participated, in furtherance of said interest of its own, 
in such manner and to such an extent as made it responsible for the 
truth of représentations used by him as inducements to subscribe for 
the bonds, if it knew or ought to hâve knovvn that he was making 
them generally, to such persons as he from time to time approached 
for subscriptions, for the purpose of inducing them to subscribe. 
Some of the leading features of the évidence hère referred to are in- 
dicated in the next following paragraph. We find no error in the 
admission of such portions thereof as were objected to by the Trust 
Company, and consider separate discussion of each assignment of 
error relating thereto unnecessary. We think the subscribers had the 
right to bring out ail the facts regarding the Trust Company's relations 
with Bennett, and with the railroad and other enterprises in Cuba fur- 
ther referred to below, in connection with thèse bonds or his doings 
while seeking subscriptions for them. 

9. In each case the auditor found that the Trust Company's three 
officiais, witnesses on its behalf as above (paragraph 3), and mentioned 
in the map prospectuses above (paragraph 5), had constituted "the con- 
troUing force in the management" of certain Cuban enterprises where- 
in each said officiai and also the Trust Company's président, Charles T. 
Barney, had invested personally ; that said enterprises had not been 
successful up to 1905, and in aid thereof the above-named officiais had 
organized in that year both the Development Company and the North- 
eastern Cuba Railroad Company; also that Bennett had undertaken, 
with the knowledge and assent of ail said officiais, to obtain capital for 
the above-named company, and had solicited the subscriptions hère 
involved in pursuance of his said undertaking. The Cuba Eastern 
Railroad Company, guarantor, according to the subscription agree- 
ments, of the bonds offered, was one of said earlier Cuban enterprises 
referred to. 

From the testimony of the three officiais of the Trust Company who 
were witnesses at the trial, it appeared that said Company became 
itself a stockholder or underwriter in the Development Company to 
the amount of $17,000, that its président became also a stockholder to 
the amount of $19,000, and that, while neither Eldridge, Randall, nor 
De Lanoie invested personally in the stock, though becoming officers 
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of the Development Company as above, each was a stockliolder in the 
Northeastern Cuba Railroad Company, and also in the earlier Cuba 
Eastern Railroad Company, and each was also a director and offîcer 
of both said railroad companies. Randall testified that "ail this Cuban 
business" was "considered désirable for the Trust Company," that its 
officers gave their time to the Development Company and the earlier 
Cuban enterprises partly for that reason, and that he became an officer 
in them partly to increase the Trust Company's business, and to safe- 
guard the Trust Company's interests. A direct and immédiate benefit 
to the Trust Company might therefore hâve been found involved in 
the success of Bennett's efforts, instead of a benefit merely contingent 
or remote. 

Bennett's connection with the Trust Company appeared, from the 
testimony of its same three officiais, to hâve been as foUows : He was 
a stockholder in the company. He had brought said earlier Cuban 
enterprises to its attention in 1903, and had since actively participated 
in their management in co-operation with it. He was président, and, 
with Randall, a member of the executive committee of the Cuba 
Eastern Railroad Company. He was one of three trustées, Eldridge 
and Randall being the other two, who held a controlling part of its 
stock in a voting trust. He became, not only président of the North- 
eastern Cuba Railroad Company, the capacity in which he appeared on 
the prospectuses (paragraph 5 above), but also, with Eldridge and Ran- 
dall, one of three trustées holding nearly ail its stock under a similar 
voting trust. While not shown to hâve been an officiai or stockholder 
in the Development Company, it was that company, according to Ran- 
dall, which employed him to get subscriptions for the bonds to which 
the agreements in suit related (paragraph 4 above). He was, as would 
be expected under such circumstances, often in the Trust Company's 
offices, Consulting about ail the above Cuban enterprises with its 
officiais, not with the three above named alone, but witlî others as well. 
Each Trust Company officiai who testified made it clear that he knew 
at the time that Bennett was soliciting subscriptions for said bonds 
and receiving therefor a commission out of ail cash payments made 
upon such subscriptions as he procured. 

Correspondence in évidence between the Trust Company and the 
several subscribers hère concerned, immediately following their re- 
spective subscriptions, afïorded further ground for inferring active par- 
ticipation by said company in Bennett's efforts to procure thèse sub- 
scriptions, and therefore in his gênerai efforts to procure like subscrip- 
tions. 

Although the terms of ail said subscribers' agreements made them 
agreements with the Development Company as the party ofifering the 
bonds and by whom the subscriptions were to be "accepted" bef ore be- 
coming binding — nothing in regard to said acceptance appeared to hâve 
been ever received from the Development Company by any of said 
subscribers. It was the Trust Company instead which, in each succes- 
sive instance, wrote to the subscriber upon that matter soon after the 
subscription had been made, without further référence, so far as ap- 
pears, to the Development Company for any acceptance by it. Letters 
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in the Trust Company's name, addressed by it to eacli subscriber, in- 
dicated that Bennett had in each case taken the signed agreenient 
directly to the Trust Company. In no instance did any submission to 
or action by the Development Company regarding rejection or ac- 
ceptance appear. The arrangement indicated in the prospectuses and 
agreements, according to wliich the Development Company was the 
party to be dealt vi'ith, thus appeared to hâve been set aside by the 
Trust Company itself, as to each of thèse agreements as soon as it was 
signed ; the Development Company appearing thereafter as the bor- 
rower from the Trust Company of the amounts loaned upon said 
agreements, but no use of its name for any other purpose being after- 
ward made in connection with any subscription. 

If, as ail the foregoing tended to show, Bennett was in each case 
under employment to find subscriptions to thèse bonds, by a concern 
organized as above to serve the Trust Company's purposes, officered 
by officiais of its own, under its control, and in which it had largely 
invested; if he had constantly consulted as above with said officiais 
regarding his efforts to get such subscriptions ; and if, after obtaining 
the successive subscriptions hère involved, his dealings regarding them 
had been directly with the Trust Company through its said officiais — 
représentations in each instance made by him in order to induce the 
subscriptions, in whatever form made, are not, in our opinion, to be 
regarded as représentations for which the Trust Company could dis- 
claim responsibility, even if its représentatives in the matter had not 
actually known in each instance, at the time, what they were. By each 
subscription he obtained the Trust Company would, under such cir- 
cumstances, be accepting a benefit such as called upon it to know the 
représentations whereby the subscription had been induced, and to 
refuse any subscription induced by représentations which it knew or 
ought to hâve known to be false. We are therefore unable to agrée 
with the Trust Company's contention that "nothing short of actual 
knowledge" of Bennett's représentations to each subscriber separately, 
and of the fact that the map prospectuses used in each case had been 
shown to the subscriber by him, could charge it with liability for state- 
ments therein contained or for what Bennett said or wrote in confirma- 
tion thereof. It could not say, in view of such connection on its part 
therewith, that the means of knowing what représentations Bennett 
was using, whether on paper or orally, were not readily available to it. 

But there was also évidence which tended to show that the Trust 
Company's représentatives in the matter had actual knowledge of the 
substance of said représentations and of said map prospectuses. 

In the four cases wherein the subscriber's agreement had a printed 
prospectus bound with it (paragraph 4 above), the Trust Company 
must obviously be taken to hâve known that Bennett had induced each 
of those subscriptions by the représentations set forth in the pro- 
spectus, as soon as he handed in the agreement itself. Mrs. Cording- 
ley's, in May, 1906, was the earliest in date of thèse four, and of ail 
the seven subscriptions hère in question. Knowing, as it must then 
hâve known, by what représentations her subscription had been in- 
duced, and knowing also, as it must later hâve known, in November, 
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1906, Febriiary, 1907, and March, 1907, that Evans', Abbot's, and 
Preston B. Keith's had been successively induced by représentations 
not differing: in substance, the Trust Company could not hâve sup- 
posed, in the cases of the other three agreements signed in January, 
May, and June, 1907, that either of them had been procured otherwise 
than by means of représentations to the same effect, although no print- 
ed prospectus was bound with them. 

As to the map prospectuses, one of which, according to the évidence, 
Bennett had shown and explained to each of the seven subscribers, 
there was évidence to the effect that they were prepared under Ben- 
nett's directions, by one De Zayas, at the time in charge, under De 
Lanoie, of the offices and books of the Cuba Eastern Railroad, and in 
fréquent daily consultation at the Trust Company's offices, directly 
across the street, with Randall and De Lanoie; that Bennett and De 
Lanoie approved the bills for printing and lithographing them; that 
De Zayas left 40 or 50 copies of them in the Trust Company's office; 
that one of thèse copies was afterward seen by him on Randall's desk 
therein; and that Randall talked with De Zayas about it. Randall 
testified and the auditor found that he and Eldridge had instructed 
Bennett to submit ail such prospectuses to them before giving them to 
the public. Evidence of this character, although ail the Trust Com- 
pany's said officiais attempted to deny knowledge of the contents of 
thèse prospectuses, or at least of the maps included in them, would 
clearly hâve justified a finding that they nevertheless possessed it at 
the time Bennett began their use. 

That the map prospectuses were prepared for use as above, before 
any of the subscriptions in question were made, appeared from the 
dates which they bore. Knowledge of their contents implied knowl- 
edge of the purpose for which they were to be used. The conclusion, 
therefore, that when it received each subscription agreement, or pay- 
ment on account thereof, the Trust Company knew that Bennett had 
used one of the prospectuses in obtaining it, was a conclusion that 
might properly bave been drawn in each of the cases. And, if it had 
such knowledge, the Trust Company could not assert its ignorance 
that Bennett, with whom it was co-operating as above, had confirmed, 
orally or by letter, représentations found in the map prospectuses them- 
selves. His oral or written représentations testified to were relied on 
by the subscribers, only to the extent that they tended to confirm those 
contained in the map prospectuses. That he would so confirm them 
the Trust Company must hâve anticipated ; its représentatives cannot 
reasonably be supposed to hâve expected anything else. 

[4] 10. Finding no error, therefore, in the admission of Bennett's 
statements or letters to thèse subscribers, or of the copies of the map 
prospectuses given them by him, we cannot sustain any of the assign- 
ments of error relating to their admission. We think there was évi- 
dence sufficiently Connecting them ail with the Trust Company. 

As stated in paragraph 7, those testified to by each subscriber were 
-originally admitted only in the case or cases involving his particular 
subscription. The Trust Company, in our opinion, could not, in any 
«vent, complain of such admission. And the testimony of each sub- 
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scriber as to thèse matters was admissible, so far as we can see, in the 
cases relating to ail the other subscriptions. It tended to show uni- 
formity in substance and character of the représentations whereby 
Bennett was seeking to attract ail prospective subscribers with whom 
he dealt ; and we think it thus bore, sufficiently to make it so admissi- 
ble, upon the question whether the fact that such gênerai use of such 
représentations was being made was a fact within the Trust Com- 
pany's knowledge. If so, it could not assert its ignorance of their 
use with any one of the particular subscribers hère concerned. 

[5] 11. Testimony from varions witnesses called by the subscrib- 
ers, to statements, oral or in letters, made to them by various ofhcers 
or officiais of the Trust Company at various times during the above 
period from May, 1906, to June, 1907, was admitted against the Trust 
Company 's objection that they were immaterial to the issues before 
the jury. 

Barney, Eldridge, and Randall were the officers or officiais said to 
hâve made the statements hère referred to. The first two, as has ap- 
peared, were directors and executive officers of said company. It is 
said that because Randall was neither, and that his position as head 
of the trust department did not appear to be such as would make state- 
ments by him binding upon the company, those statements should hâve 
been excluded. But there was évidence that the Trust Company's 
officers had intrusted to him the immédiate charge of its interests in 
the Cuban enterprises referred to by the auditor, including the two 
Railroad Companies mentioned in the subscription agreements and 
the Development Company (see paragraph 9) ; that Eldridge relied on 
him for information on ail matters relating thereto, and was accus- 
tomed to refer persons to him in matters involving them; also that 
many of his statements testified to were made in Eldridge's présence. 
Unless his statements or letters hère in question were inadmissible on 
other grounds, the above objection did not require their exclusion. 
See Attleboro, etc., Co. v. Erankfort, etc., Co., 240 Fed. 573, 581, 582, 
153 C. C. A. 377. 

Two of the witnesses, testifying to conversations or letters in which 
said statements were made, were subscribers and parties in thèse cases. 
F. î-,. Ames testified to statements by Eldridge in a conversation with 
him at the Trust Company's New York office, in August, 1906, at which 
Randall, De Eanoie, and Bennett were présent, and to statements by 
Barney in the autumn of 1906 to him at the latter's house; ail thèse 
statements being prior to the witness' subscription. Abbot testified 
to statements by Eldridge, Randall, or both, in conversation at the 
Trust Company's New York office soon after his subscription, made 
in February, 1907, had been received. Bennett, according to his tes- 
timony, accompanied him there, introduced him, and was présent. 

The statements to Ames were to the effect that the Trust Company 
was then loaning money on the securities of "the various Cuban en- 
terprises," and "keeping close watch of them," or that Barney was 
himseif interested in them, or that they "promised to be very profit- 
able." The statements to Abbot were to the effect that the North- 
eastern Railroad Company was prosperous; that the Eastern Com- 
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pany was an entirely solvent and prospérons guarantor ; that the first- 
mentioned concern kept its accounts, papers, and records there and 
was "substantially in the Trust Company." 

We see no reason reqniring the exclusion of such statements in any 
of the cases. They tended to show, in connection with the auditor's 
reports and the évidence referred to in paragraph 9, the true relations 
existing between the Trust Company, said Railroad Companies, and 
Bennett, during the period of his efforts to get thèse bonds subscrib- 
ed for. 

Five other witnesses, not parties, testified to statements by Barney, 
Eldridge, or Randall to them during the same period. To their tes- 
timony what has just been said seems to us applicable, in some in- 
stances with even greater force; and against its exclusion further 
grounds appear. 

Ône of them, John W. Herbert, testified to conversations with 
Randall in the spring of 1906, at some of which Bennett was présent, 
and to conversations with Eldridge and Barney, to whom Randall 
thereafter introduced him, at the Trust Company'^ New York office, 
in May or June, 1906. According to him thèse conversations began 
with a recommendation by Randall that he join them in the Cuban 
enterprises, wherein the company had large interests, which recom- 
mendation Randall supported by attractive statements regarding the 
merits and prospects of both Railroad Companies, including statements 
that the Cuba Eastern Company's guaranty was absolutely good, and 
that the enterprise was "right under the roof" of the Trust Company, 
"ail under our supervision and done right hère." Randall gave this 
witness a map prospectus, like those referred to in paragraph 9, show- 
ing to him at the time on the map where the Northeastern Cuba Rail- 
road was to be built up to a connection with the existing Van Horne 
System. Eldridge's subséquent statements to him were, in part, that 
he would like very much to hâve Herbert take an interest in that en- 
terprise. Barney's statements were, in part, that he thought very well 
of that enterprise and had himself subscribed for the bonds. Among 
them were the f ollowing : 

"It Is one of our schemes; we hâve charge of It; Mr. Randall has beea 
delegated to represent us ; the management and control of the Company Is 
under the Trust Company's control, and ail managed in its New York office." 

Statements like thèse, though not made to any subscriber hère a 
party, tended to show that in point of fact the Trust Company, be- 
sides being in close connection, for purposes of its own, with the 
management of said railroads, was also itself endeavoring, and at Ben- 
nett's suggestion, to promote subscriptions for the bonds by représen- 
tations of the same character as those being made by Bennett, acting, 
as above, under its supervision. They further tended to contradict 
any déniai -on the part of the Trust Company that the contents of the 
map prospectuses were unknown to it. 

We do not find it necessary to recite the substance of the statements 
testified to by Weld as made to him by Randall, in conversations or 
letters, between December, 1906, and May, 1907, to whom also Ben- 
nett had given a map prospectus and to whom Randall inclosed in 
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one o£ the letters copies of letters to Bennett f rom De Lanoie, and f rom 
Perrin, consulting engineer of the, Cuba Eastern Railroad, regarding 
its prospects and condition ; nor of those testified to in a déposition by 
Colvin as made to him by Eldridge or Randall in Barney's présence, 
in the spring of 1906, at the Trust Company's New York office, in 
connection wherewith Randall gave him a map prospectus ; nor of 
those testified to by Baker as made to him by Eldridge or Randall in 
1905 or 1906, in conversations at the same office, where he had gone 
at Bennett's suggestion, and w^here a map prospectus given him by Ben- 
nett was discussed with and statements made in it confirmed by Ran- 
dall; nor of those testified to by Dewey (a subscription from whom 
Bennett, introduced to him for the purpose by letter from Barney, had 
obtained after showing him the map prospectus) as made to him after- 
ward by Barney in March, 1907. For one or the other of the reasons 
above stated we are unable to hold that there was error in the admis- 
sion of any of thèse statements or letters. 

12. AU the subscribers' agreements, except George E. Keith's, pro- 
vided (as stated in paragraph 4) that "the subscriptions hereunder shall 
be limited to $900,000," or "to not exceeding $900,000," par value of 
the bonds offered. In George E. Keith's agreement $700,000, instead 
of $900,000, was the amount stated. 

By amendments to their respective answers, filed October 31, 1914, 
each subscriber alleged in substance that, notwithstanding the above 
provisions, subscriptions were received and the Trust Company had 
certified and delivered bonds to an amount exceeding $900,000, when 
the agreement sued on was signed; also, that with intent to aid the 
sale of the bonds by means of the false représentations described in 
the answer, the Trust Company had knowingly certified and delivered 
said bonds in violation of conditions prescribed by the mortgage se- 
curing them, held by it as trustée, and that by reason of said acts the 
défendant was not Hable upon the agreement. 

The issues raised by thèse amendments were not before the auditor, 
whose report had been filed before said amendments were made. 

Evidence introduced by the subscribers, from the Trust Company's 
own books, would hâve warranted findings that on May 26, 1906, the 
Trust Company had certified and delivered such bonds to the amount 
in ail of $983,000; on December 8, 1906, to the amount in ail of $2,- 
011,000; and on June 11, 1907, to the amount in ail of $2,500,000. 
This évidence was admitted, in connection with other évidence set 
forth in the next following paragraph, against objection by the Trust 
Company that it was immaterial to any issue in the case ; that the lan- 
guage of the subscription agreements did not import any agreement 
with the subscribers that the total issue should be limited to $900,000; 
that if there was such an agreement the fact had not been made the 
basis of any false représentations ; and that if available at ail to the 
subscribers it could be so only in an action of contract. 

The court instructed the jury that the language of the subscription 
agreements must be understood as confining the limitation of $900,- 
000 to the particular offer of bonds made in them, and that no défense 
upon the ground that the limitation had been exceeded and the con- 
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tracta broken by the Development Company "at the very start of the 
transaction" had been made out. The court, however, in order that the 
question might be finally settled by this court, had the jury answer, 
among other questions submitted to it, questions No. 5, whether at 
the time of making the subscription agreements sued on more than 
$900,000 of bonds previously certified and delivered by the Trust Com- 
pany were outstanding; No. 5a, whether, if so, the fact was known 
to said Company when it made the loans upon the agreeements; and 
No. 5b, were the défendant subscribers ignorant thereof? To each 
of the above questions the jury answered in the affirmative. 

No exception to the court's instructions construing the language of 
the subscription agreements as above is before us ; the subscribers, 
although excepting thereto when given, having brought no writs of error 
to review them. The subscribers nevertheless contend that, although 
the jury's answers to the above questions were immaterial in view of 
the construction adopted by the court, said answers must stand, and 
that they afford ground for affirming the judgments below, because not 
affected by any of the Trust Company's assignments of error, and 
because based on évidence f rom the Trust Company's own books, that 
said Company participated in a material breach of the subscription 
agreements, and thereby forfeited the right to insist upon their per- 
formance. 

But this would require us to déclare the court's construction erro- 
neous, in the absence of any assignment to that effect. If, under the 
circumstances, it would be within our power so to deal with it — and 
the subscribers fail to satisfy us that it would — they also fail to con- 
vince us that it was in fact erroneous, and that the construction con- 
tended for by them was correct. We therefore regard the above an- 
swers of the jury as having now become immaterial. 

This leaves to be disposed of the Trust Company's contention that the 
admission of the évidence from its bocks, and the submission of said 
questions to the jury was error requiring reversai. The évidence re- 
ferred to we regard as properly admitted in view of the further évi- 
dence above referred to, which we consider below. The Trust Com- 
pany fails to satisfy us that it was unduly prejudiced by the above sub- 
mission to the jury. It could not dispute what its own books showed as 
above, and it did not attempt to show that the subscribers had any 
knowledge when they signed as to the facts so shown. 

13. The above évidence from the Trust Company's own books show- 
ed also successive dates in 1905, 1906, and 1907, whereon the successive 
amounts making up the total amounts of bonds certified and delivered 
on or before the above dates specified in paragraph 12 were certified for 
delivery. The following were also put in évidence against the Trust 
Company's objection: 

(1) The mortgage of ail the Cuba Northeastern Railroad Company's 
property held by the Trust Company as trustée to secure the bonds sub- 
scribed for. In this were provisions that no bonds should be valid 
until certified by said trustée, and the purposes for which and the con- 
ditions under which the necessary certification and delivery might be 
made were prescribed. In the case of bonds issued for construction 
247 F.— 54 
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and equipment, resolutions of the Railroad Company's directors, affi- 
davits by its président as tO' the complète construction were required ; 
and a specified amount per mile of actually completed track was not to 
be exceeded. In the case of bonds issued for working capital, resolu- 
tions by the directors were required, and neither the specified total 
amount nor a specified annual amount was to be exceeded. 

(2) Successive resolutions adopted by said directors, among whom, 
as above. were Eldridge, Randall, De Lanoie and Bennett, and who met 
usually, if not always, at the Trust Company's New York office. The 
resolutions appeared from the directors' records there kept. Each re- 
cited that according to certificates by Sims, chief engineer in charge of 
the construction in Cuba, varions lengths of track had been constructed 
and were in opération, ând each requested the Trust Company to certify 
and deliver certain amounts of bonds accordingly. 

(3) The successive certificates by Sims as actually received by said 
directors. 

(4) Also, from the Trust Company's books, the dates and amounts of 
deliveries made by it of certified bonds. 

Randall, called in rebuttal by the Trust Company, was cross-examin- 
ed, against its objection, as to the dates upon which the varions certifi- 
cates from Sims were actually received, and their correspondence with 
the dates of the above resolutions. . 

From ail the above, and from What had also appeared from the 
Trust Company's books, as stated in paragraph 12, it might hâve been 
f ound that bonds had been certified and delivered as above upon direc- 
tors' résolutions, adopted November 14, 1905, and January 23, 1906, 
both purporting to be based upon the necessary certificates of construc- 
tion, although such certificates had not, as the Trust Company knew, 
or should hâve known, been in fact received, in violation of the above 
mortgage conditions and as alleged in the amendments to the subscrib- 
ers' answers referred to in paragraph 12. 

We find no error requiring reversai in the admission of this évi- 
dence. Its considération was proper, at least in connection with the 
évidence considered in paragraphs 9 and 11, upon the extent to which 
the Trust Company had been an active participant with Bennett in pro'- 
moting sales of the bonds. Whether or not there had been such viola- 
tion of the mortgage conditions by said certifications as would of itself 
operate to release the subscribers from their agreements, was not a 
question submitted to the jury for answer. 

14. Three only of the varions false représentations whereby the sub- 
scribers alleged their subscriptions to hâve been induced were specifi- 
cally mentioned, in the instructions given, as calling for findings by the 
jury whether or not they were, as the auditor had found (paragraph 2 
above), in fact false and fraudulent, and, if so, whether or not, as he 
had also found, they were made with knowledge and acquiescence on 
the part of the Trust Company, though aware that they were untrue. 

Thèse v/ere : That the bonds were first mortgage bonds ; that the 
mortgage was a first lien on ail property of the Cuba Northeastern Rail- 
road ; that the earnings of the guarantor company (Cuba Eastern Rail- 
road) were in excess of its interest charges, or that said company was 
"on an interest-paying basis." 
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With thèse three of the alleged false représentation? only, the aiidi- 
tor had specifically dealt as above in his report. AU three were in sub- 
stance made in the printed prospectus annexed to each of the four sub- 
scription agreements specified in paragraph 4, and also in the map 
prospectus given each subscriber by Bennett. That he had also made 
them in his negotiations with the subscribers might also hâve been 
found f rom the évidence at the trial. 

[6-8] 15. The mortgage in question, in évidence as lias been stated, 
w^as dated March 1 and executed August 30, 1905 ; and there is no 
question that it purported to be a first mortgage upon said property or 
that it was duly executed on the grantor railroad's behalf. It had, how- 
ever, as is also not disputed, never been recorded in Cuba where the 
property was situated. 

The auditor's findings were, that the grantor railroad had never been 
registered in Cuba ; that under Cuban law, being a f oreign corporation, 
such registration was necessary before it could own property or do 
business in Cuba ; and that, in order to make an otherwise valid mort- 
gage a lien upon real estate in Cuba, recording according to the require- 
ments of Cuban law was necessary. Notwithstanding a record before 
him of proceedings for foreclosure of said mortgage, begun in the 
United States Circuit Court for the New York Southern District in 
April, 1909, after the présent suits had been begun (to which f urther 
référence is made below), he further fo^nd and ruled that the mortgage 
never constituted a valid lien within the meaning of the représentations 
made as above. 

Uncontradicted évidence before the jury was to the effect that the 
mortgaged property belonged, when the mortgage was executed, to the 
Cuba Eastern Railroad, which had never transferred it to the mort- 
gagor. From an expert in Cuban law there was uncontradicted testi- 
mony that a mortgage not recorded under that law was of no effect 
against third parties, and that between the parties it constituted at most 
a Personal obligation. 

In the court's instructions that, if the testimony l'egarding the Cuban 
law was believed, no first lien upon the property was created by the 
mortgage, we find no error. Whatever its effect between the parties 
under Cuban law, unless it established rights under that law against 
third parties in respect to the property, corresponding to those generally 
secured by first lien mortgages, the contention that it might be a first 
mortgage constituting "a first lien," within the meaning of the repré- 
sentations, seems to us deserving of no serions considération, The law 
of Cuba, where the property was situated, being the law of a foreign 
country, and having to be proved as a fact, there could be no presump- 
tion that it was the same as the law of this country which would justify 
false représentations as to the standing of a mortgage necessarily gov- 
erned by the Cuban law. The court rightly dechned to give instructions 
involving a différent assumption, and we find no error in the instruc- 
tions given regarding the matter. 

The représentation regarding the mortgage necessarily meant that it 
secured rights in the property which would outrank adverse claims. 
We find no error, therefore, in the exclusion of évidence offered by 
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the Trust Company to the effect that no adverse claim upon the prop- 
erty mortgaged had in fact been asserted. 

As to the record in the New York foreclosure proceedings, although 
the court wherein such proceedings were conducted may hâve had juris- 
diction of the then trustée under the mortgage, as representing holders 
of the grantor railroad's bonds, and also of the guarantor railroad's 
creditors and stockholders, thèse subscribers for bonds were never 
parties subject to such jurisdiction, and they had repudiated their 
agreements to become bondholders before said proceedings were begun, 
so far as this could be accomplished by notice to the Trust Company. 
At no time during their continuance were thèse subscribers asserting 
any interest under the mortgage or in any privity with any party to 
the proceedings regarding it, and the decree therein in no way bound 
them. It purported to déclare the mortgage a first lien upon the mort- 
gaged property ; but, said property not being within the court's juris- 
diction at any time, such a déclaration could hâve no further opération 
than as it may hâve estopped the parties to the suit. Rendered as it 
was in a suit begun in 1909, it could not hâve established such a lien, 
valid under Cuban law, as would satisfy the représentation made in 
1905-07. We find no error in any refusai to instruct otherwise. 

Having admitted said record, the court also admitted, for the jurors' 
considération as bearing upon the question whether the représentations 
that the mortgage was a first lien were material and fraudulently un- 
true, évidence that, under and by virtue of said decree, the property 
mortgaged was ultimately applied for the benefit of holders of the 
bonds secured thereby. Of such admission, the Trust Company, in our 
opinion, can hâve no right to complain. 

16. As to the représentations that the Cuba Eastern Railroad was 
earning more than its interest charges, the auditor found that they 
were untrue, and that, on the contrary, the railroad never reached an 
interest-paying basis, but the interest on its bonds, which it had regular- 
ly met, was in fact paid out of funds other than what could be proper- 
ly called railroad earnings. There was also évidence before the jury 
from which the same findings might properly hâve been made. Parts 
of such évidence, admitted against the Trust Company 's objection, are 
claimed to hâve been erroneously admitted. 

(1) De Zayas, in charge, under De Lanoie, as stated in paragraph 9 
above, of the railroad's bookkeeping, gave testimony contained in a 
déposition taken by the subscribers in New York, in 1910. According 
to his testimony, monthly statements from Cuba were received during 
the period covered by thèse subscriptions, purporting tO' show the rail- 
road's earnings and expenses ; its first mortgage bond interest amount- 
ing in ail to $60,000 each year. Asked whether, as its earnings were 
so reported, month by month, it earned in 1905-07 said bond interest, 
he answered, "No." The question and answer were admitted on the 
understanding that the question amounted only to' asking how much 
said earnings, as reported, were. We find no error in the admission. 

[9] (2) Another déposition, taken on the subscribers' behalf in 1910, 
was that of Hatch, an expert accountant, who, under an employment in 
1906 to "straighten out" the books and accounts of the Cuba Eastern 
Railroad, had worked on them in Cuba during the greater part of the 
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year, September, 1906, to September, 1907, and had thereafter brought 
said books and accounts with him to New Yoi'k, where he completed his 
work on them in 1908. He produced and identified said books in con- 
nection with his déposition, and offered as part thereof a tabulation 
made by him from the entries he found therein, purporting to show, 
among other things, the raih-oad's earnings, gross and net, its operat- 
ing expenses, and its fixed charges for each six months period from 
January, 1904, to June, 1908. This tabulation, so far as it covered the 
above period to June, 1907, had been before the auditor with the dépo- 
sition, had in part formed the basis for his findings, and would hâve 
warranted like findings by the jury. It is undisputed that, neither when 
Hatch's déposition was taken, nor at any time before the auditor, did 
the Trust Company object on the grounds that the books themselves 
were not produced. This objection, however, it raised for the first 
time at the trial, seeking by means of it to exclude both the tabulation 
and Hatch's testimony as to what he had found on the books. 

Though in Hatch's custody when he gave his déposition, at the time 
of the trial the books were neither in his custody, nor in that of the 
Trust Company, nor in that of the railroad company, whose books they 
were, nor were they within the jurisdiction of the court. It appeared 
that after the completion of the déposition they had been until 1912 
in the Trust Company's vaults for safe-keeping, under control of the 
committee representing the first mortgage bondholders, and had in that 
year been surrendered to another corporation, having its offices in New 
York, which had become, under a reorganization, successor to both the 
Cuba Eastern and the Cuba Northeastern Railroad. This company 
had not complied with a request by the subscribers to bave them brought 
to Boston for use at the trial. 

In declining to exclude Hatch's tabulation, and his other testimony 
relating thereto, as given in his déposition, because not accompanied 
by the books themselves, we think the court committed no error. Their 
production by Hatch when he gave his déposition afforded the Trust 
Company due opportunity for proper examination, of which opportuni- 
ty it did not avail itself. It had never reserved any objection to his 
testimony regarding the contents of the books as inadmissible without 
the books themselves. The assertion of that objection for the first 
time at the trial could not justly be permitted to deprive the subscribers 
of the benefit of said testimony. Burton v. Driggs, 20 Wall. 125, 22 
L. Ed. 299. Drumm-Flato, etc., Co. v. Edmisson, 208 U. S. 534, 28 
Sup. Ct. 367, 52 E. Ed. 606, relied on by the Trust Company does not 
require a différent conclusion. There a party seeking to inake the con- 
tents of its books évidence in its own favor, offered the déposition of 
its bookkeeper, accompanied by copies of the books annexed thereto, 
against objection taken at the time that the books themselves were the 
best évidence and must accompany the déposition. 

Objections based upon the contention that Hatch's discrétion in sé- 
lection from the books had entered into his tabulation were insisted on 
at the trial, though not made when his déposition was taken. The ap- 
pellants fail to satisfy us that any of thèse objections required the ex- 
clusion of any of his testimony. According to it, in his work upon the 
books, though it consisted partly in transcribing and rearranging them. 
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or in completing them from the papers and accounts before him, he 
had made no change in original entries appearing during the period 
prior to May, 1907. Not only was he cross-examined at length regard- 
ing his dealings with the books in connection with his tabulation, but a 
previous report on the same books, from the beginning of 1904 to 
November 30, 1905, was before the jury, as was also De Zayas' dépo- 
sition regarding them. Both said reports had been before the auditor 
with Hatch's and De Zayas' dépositions, and referred to in his report. 
We think the tabulation and testimony were properly admitted, as tend- 
ing to show what the books disclosed as to the earnings in question, 
and that it was for the jury to say how far they could be relied on for 
that purpose. None of the objections raised to spécifie items of the 
tabulation, that they were irrelevant upon the question as to net earn- 
ings during the period covered, seem to us valid. Thèse items, in con- 
nection with Hatch's testimony regarding them, were proper matters 
for the jury's considération in determining what the Cuba Eastern's 
own books had contained as to its actual net earnings, its financial con- 
dition, and its financial transactions bearing upon the true amount of 
said net earnings. We cannot hold that the court's refusai to exclude 
them from such considération was error. 

(3) Nor can we hold that the contents of the Cuba Eastern's books, 
so far as shown by Hatch's testimony or otherwise, ought to hâve been 
excluded as, in any event, inadmissible against the Trust Company. 
The évidence, already referred to, tending to connect the Trust Com- 
pany with the Cuba Eastern's management and with the keeping of its 
books, we consider sufficient, if believed, to charge it with knowledge 
of what had been entered on said books with regard to matters such as 
those covered by Hatch's testimony and tabulation. 

17. If the représentations that the mortgage gave a first lien, and the 
Cuba Eastern's earnings exceeded its interest requirements, could prop- 
erly hâve been found untrue by the jury, we cannot sustain the Trust 
Company's contention that it could not properly hâve been found aware 
of their untruth when it made its loans upon the subscribers' agree- 
raents. 

As to the mortgage, the auditor's findings were, that correspondence 
between Sims, gênerai manager of the road in Cuba — to whom the 
mortgage had been forwarded for record in 1905 — and Randall, whicb 
was shown to Eldridge, De Lanoie, and in some instances to Barney, 
and covering the period August, 1905-February, 1908, informed the 
Trust Company that the Northeastern Cuba Railroad was never reg- 
istered in Cuba, never had title to the property mortgaged, and that 
there had never been any recording in Cuba of the mortgage itself. 
That the évidence before them would hâve warranted the jury in com- 
ing to the same conclusion, we cannot doubt. No serions ground for any 
such doubt, indeed, seems to us suggested in the Trust Company's 
briefs. 

The Trust Company does contend that good reason for a belief on 
its part that the mortgage had been recorded, and that, whether it had 
been or not, it was, by universally accepted law, a valid mortgage es- 
tablishing a valid lien, might reasonably bave been found from ail the 
évidence, and therefore that it could not hâve been guilty of intent to 
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cheat or defraud. A belief, contrary to knowledge which it might 
hâve gained by due use of means under its control, could not, in our 
opinion, enable it, as against thèse subscribers, in fact misled by repré- 
sentations contrary to fact, to enforce subscriptions induced thereby 
and by it accepted and acted upon in silence. Acquiescence on its part 
in the misleading représentations, under such circumstances, would be 
a legitimate inference. 

As to the Cuba Eastern's earnings, the auditor's findings were that 
Eldridge, Randall, and De Lanoie — and therefore the Trust Company, 
— are cliargeable with knowledge of the untruth of the représentations 
made that the earnings were more than enough to meet interest require- 
ments, and that the company was on an interest-paying basis. From 
the évidence before them the jury was warranted in adopting thèse 
conclusions. The facts upon which the auditor based them might well 
hâve been found by the jury, from said évidence, to the following 
effect : The various Cuban enterprises above mentioned, whereof the 
Cuba Eastern was one, having, in 1905, proved unsuccessful, notwith- 
standing doubts whether it would not be better to stop there and take 
the loss, the Trust Company's ofhcers and officiais in control of their 
management (see above paragraph 9), had proceeded to organize and 
control the Development Company in their aid. Sims, already selected 
by them in 1904 as the Cuba Eastern's gênerai manager, had been, 
from the time he entered upon bis duties, in constant, almost daily, 
communication, by letter or telegram, with Randall or De Lanoie re- 
garding that railroad, its progress, prospects, and finances. Ail infor- 
mation of importance so communicated was habitually shown to El- 
dridge and at times to Barney. The correspondence was kept on file 
in the Trust Company's office. Besides the books kept in Cuba, those 
kept in New York by De Zayas and De Lanoie as above, there were 
various accounts with the Cuba Eastern kept on the Trust Company's 
own books. 

That the Trust Company is chargeable with knowledge of what ap- 
peared from its books or from said correspondence files relating to 
an enterprise thus set on foot, under its supervision, in the hope of 
averting disaster to an earlier enterprise, wherein its réputation and 
crédit had become involved as above, seems to us a legitimate conclu- 
sion. That the methods actually resorted to for meeting the Cuba 
Eastern's bond interest as it became due, payable at its own office, had 
been the subject of fréquent and anxious consultation among its offi- 
cers and officiais referred to above, appeared from their own testimony 
before the jury, as did also the actual character of the methods in- 
volved. It was for the jury to say whether or not, in view of them, 
the bond interest had in fact been exceeded by the road's earnings. 

[10] 18. Error is assigned by the Trust Company in respect to com- 
ments made by the court regarding certain of the letters from Sims 
which it put in évidence as tending to show the character of the infor- 
mation received by it from him, at various times during the year 1906, 
regarding the Cuba Eastern Railroad under his management. It com- 
plains that thèse were prevented from having due weight with the jury 
by remarks from the court while they were being offered. It appeared, 
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as the Trust Company contends, that during the period covered by 
said letters, the Cuba Eastern's bookkeeping had not, for a variety of 
reasons, been kept up to date, that its books were being remodeled and 
perfected by auditors as above, and that, except as gathered from 
Sims' statements, it was without information regarding the condition 
and progress of the road or its business, and that said letters were ma- 
terial on the question whether or not, in 1906, the officiais in New York 
were informed as to the road's earnings since January 1, 1906; and on 
the question of their good faith. The letters, besides reporting as to 
détails and requirements of construction work, contained encouraging 
statements as to the road's prospects of obtaining business. 

The comments complained of were to the effect that the letters bore 
only remotely on the issues raised regarding the représentations to the 
subscribers, and that such détails as they dealt with were not likely to 
be of importance enough for the détermination of said issues, to war- 
rant the addition they made to the documentary évidence already be- 
fore the jury, or the time necessarily consumed in reading them. The 
court appears to hâve made said comments in an effort to prevent un- 
due accumulation of évidence only remotely material. 

We think the view taken by the court as to the contents of the letters 
in question is justified by the record. It was the truth or falsity of 
spécifie représentations, and the knowledge of the Trust Company re- 
lating thereto, upon which the jury were to pass; and the extent to 
which its officers and officiais may hâve been encouraged to expect an 
ultimate favorable resuit from the enterprise had for that purpose 
little, if any, importance. The jury were more than once cautioned 
by the court, in connection with said comments, that they were to be 
guided by their own judgment upon the questions of fact before them, 
and not by any opinion regarding facts which the court might express. 
We do not think the comments in question, under the cautionary and 
qualifying remarks, were necessarily prejudicial, or that they exceeded 
recognized limits. We find no error warranting reversai upon this 
ground. 

What has been said applies aiso to other comments complained of, 
relating to matters other than the Sims letters referred to. 

[11] 19. In the seven suits brought against subscribers by the Trust 
Company, the jury were instructed, in substance, that if the agreements 
sued on were invalid as between the subscribers and the Development 
Company, appearing in said agreements as the party offering the bonds 
(paragraph 4 above), because procured by material false and fraudu- 
lent représentations, the Trust Company could nevertheless recover, 
uniess it knew, when making its loans and accepting said agreements 
as collatéral, that they had been so procured ; but that, if satisfied that 
the Trust Company then knew them to hâve been so procured, the 
burden be:ing upon the subscribers to prove such knowledge, the jury's 
findings should be for the subscribers. 

As to the alleged représentations regarding the mortgage and the 
Cuba Eastern's earnings (paragraphs 16, 17, above), instructions were 
given defining the meaning of the terms therein used, and the jury 
were left to say whether the subscribers had sustained the burden of 
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showing them to hâve been false. If found to hâve been false, whether 
they were shown to hâve been material and fraudulent, was left to the 
jury; "fraudulent" being in substance defined as intentionally deceit- 
ful, and "material" as having been a real moving cause inducing the 
making of the contracts. A number of alleged false représentations 
set forth in the subscribers' answers, other than those specifically dealt 
with as above (paragraph 14), and in the auditor's reports, were treated 
as requiring no définition of their language by the court, and the jury 
were left to deal with them according to the instructions already given 
regarding the représentations as to the mortgage and the net earnings 
of the guarantor railroad. The représentations thus dealt with were 
as to spécifie opportunities for profitable business to be made available 
by construction of the road, and of importance mainly as tending to 
encourage belief in the représentations regarding its earnings. 

As to what would amount to knowledge on the Trust Company's 
part of the making of said représentations, or of their false and fraud- 
ulent character, the instructions were in substance that knowledge 
coming to its officers, knowledge of Randall and De Lanoie, so far as 
obtained in performing duties delegated to them by it, knowledge to be 
gathered froni entries on its own books, the knowledge acquired by 
Randall and De Lanoie in matters not delegated to them by it as part 
of their duties, but which, acquired by them, they communicated to its 
officers, was to be taken as knowledge of the Trust Company. Such 
knowledge had been shown, it was stated, of the contents of the book 
prospectuses accompanying four of the agreements (paragraph 4 
above). As to the contents of the map prospectuses, it was left to the 
jury to say whether or not they would believe déniais by Eldridge and 
Randall that they had knowledge thereof . The jury were told, in sub- 
stance, that if satisfied that Bennett had habitually, commonly, and as 
his regular practice used said map prospectuses as inducements to sub- 
scribe, and if Eldridge or Barney, or Randall, so far as he communi- 
cated it to Eldridge, knew that fact, the inference would be warranted 
that the représentations in said map prospectuses had been used, with 
the Trust Company's knowledge, in procuring each subscription hère in 
question, and, if satisfied that the représentations in ail said prospec- 
tuses were in fact false and fraudulent, that similar inferences would 
be warranted as to the Trust Company's knowledge of their false and 
fraudulent character. 

The jury found for the défendant in each of the above suits, and 
also found specially, in answer to questions propounded by the court, 
that the agreement sued on was procured by false and fraudulent ma- 
terial représentations relied on by the défendant; that the fact that it 
had been so procured was known to the Trust Company at or before 
the time when it loaned money on the security of the agreement; and 
also at or before the time when it received and credited the sum re- 
ceived by it in payment or part payment thereunder. 

Neither in the instructions given as above, nor in the above method 
of submission to the jury, do we find any error warranting reversai 
of the judgments entered for the défendants. The main reasons for 
this resuit hâve already appeared in what bas been said. Separate 
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considération of the many assignments of errer, based upon refusai of 
the court to give numerous spécifie instructions requested, would oc- 
cupy much space, and is believed unnecessary. After examination we 
are unable to say, in the case of any, that the court waS bound to rule 
or instruct in the terms requested. 

In one of said seven suits against subscribers, viz., No. 1213, against 
the Evans estate, the above instructions were made applicable only to 
the recovery sought of the amount loaned by the Trust Company upon 
Evans' agreement as collatéral. It had also, as was not disputed, ad- 
vanced on his account at his request, the payment upon acceptance of 
his subscription, and the amount so advanced was claimed in a separate 
count of its déclaration — as to which the jury were instructed, in sub- 
stance, that the Trust Company was entitled to recover, unless the de- 
fendant established, by a fair prépondérance of évidence, that it made 
said advance in pursuance and in furtherance of a scheme, to which it 
was a party, to defraud him by obtaining money from him by means 
of fraudulent représentations concerning the bonds. The instructions 
regarding this portion of the recovery sought in No. 1213 were, as will 
appear below, similar in efïect to those given regarding the recoveries 
sought by subscribers against the Trust Company in the six suits re- 
ferred to in the next following paragraph, and in connection with them 
the spécial findings of the jury there referred to are to be considered. 
The verdict in No. 1213 was, as has been stated, for the défendant. 

20. In the six suits brought by the subscribers against the Trust 
Company, the jury were, in substance, instructed that the subscriber 
would not necessarily be entitled to recover, even if their finding should 
be that the Trust Company knew of fraud affecting the agreement at 
the time when it accepted the same as collatéral; that the subscriber 
must show more than mère knowledge on the Trust Company's part 
that payment to it of the money claimed had been induced by false 
and fraudulent représentations; and that active participation on its 
part must be found, in a scheme so to procure money, in view of ail 
the évidence relating to Bennett's représentations to and dealing with 
said subscribers and the Trust Company or the Trust Company's con- 
nection and dealings with him or with the Development Company, and 
with the previous Cuban enterprises, in order to warrant recovery by 
the subscriber. Besides the other questions submitted to them, the 
jury were asked to find specially whether the Trust Company was 
knowingly co-operating, with Bennett or others, in a plan to procure 
subscriptions to the bonds by making false and fraudulent représenta- 
tions about them to the prospective purchasers thereof, and, if so, 
whether the subscription agreement sued on was so procured in pursu- 
ance of said plan. 

The questions were answered by the jury in the affirmative, and 
their verdicts were in each of said six cases for the plaintifï subscriber 
for the amount paid to the Trust Company, with interest. 

The Trust Company f ails to satisf y us that it was entitled to instruc- 
tions more favorable to it than the above upon the points involved in 
the suits against it, or in that portion of its claim in No. 1213 referred 
to in paragraph 19 above. In the view we hâve taken of ail thèse cases 
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we are unable to hold that any error was committed in any of them 
requiring reversai of the judgment. 

In Nos. 1210-1216, inclusive, the judgments of the District Court 
are affirmcd. The défendant in error in each case recovers costs in 
this court. 

In Nos. 1217-1222, inclusive, the judgments of the District Court 
are affirmed, with interest. The défendant in error in each case re- 
covers costs in this court. 

On Pétitions for Rehearing. 

PER CURIAM. The grounds set forth for thèse applications con- 
sisl mainly in assertions that certain of the conclusions reached in 
our opinion of December 20, 1917, are erroneous. The arguments in 
support of thèse assertions are to a great extent either arguments made 
in substance at the hearing or such as might then hâve been made if 
regarded as important; and however appropriate upon a rehearing, 
if granted, they do net seem to us appropriate for the purpose of 
showing that essential fcatures of the case hâve been overlooked or 
misunderstood. 

1. The conclusions stated in paragraph 15 of the opinion are those 
first complained of by the petitioner. The Trust Company's reliance 
upon the propositions that the New York court referred to had juris- 
diction over the mortgage trustées, the mortgage and the mortgaged 
property, and that its decree was entitled to full faith and crédit, seems 
to us sufficiently dealt with and disposed of by what is said in the 
opinion. We cannot regard the Trust Company as entitled to claim 
that thèse contentions hâve not been duly considered. 

[12] 2. The conclusions stated in paragraph 16 (2) of the opinion 
are those of which the pétitions next complain. 

Assuming that the stipulation between counsel before Hatch's dépo- 
sition was taken should properly hâve been included with his déposi- 
tion in the record, as it was not, it could hâve been considered by this 
court only upon the assumption that it was before the District Court 
when the ruling was made at the trial admitting Hatch's tabulation 
from and testimony about the books referred to, notwithstanding the 
fact that the books themselves were not then produced before the jury ; 
and we should still be unable to find suiïicient ground for holding er- 
roneous the ruling made by the District Court, in view of the facts of 
the case as then before it. The proper time to cross-examine Hatch 
upon his testimony regarding the books was when he gave his déposi- 
tion, having them before him. We do not think that the stipulation 
as to the réservation of objections, without distinct notice that pro- 
duction of the books would be insisted on when the déposition was 
used, could justly hâve been treated as entitling the Trust Company 
to décline the opportunity for cross-examination then offered, and at 
the trial, having raised no such objection before the auditor, to ac- 
complish the exclusion of Hatch's testimony regarding the books be- 
cause of their nonproduction with his déposition. 

Testimony like Hatch's regarding thèse books is, generally speaking, 
admissible without production before the jury of the original books 
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themselves, provîded only that the books are at hand, or accessible to 
the opposing party if the occasion seems to require it. In the case 
of thèse books, the bookkeeping had been done under the gênerai con- 
trol and supervision of the Trust Company's ofïïcers or officiais who 
constituted the controlling force in the Railroad Company's manage- 
ment. Under the circumstances shown, which include the Trust 
Company's relation to the Cuban enterprises referred to in paragraph 
9 of the opinion, and to this Railroad Company ; its at least quasi 
custody of the books, and Hatch's relations to the Trust Company 
and to the Cuban enterprises; and in view of the unseasonableness 
of the objection based on their nonproduction at the trial— we deem 
it a question of little substance whether the books, or any of them, 
were in New York or in Cuba when Hatch testified. We fînd nothing 
to show that his tabulation included anything which could not hâve 
been found on the books kept in New York. 

3. The remaining conclusions whereof the pétitions complain are 
those set forth in paragraph 9 of the opinion. In what is urged re- 
garding them, we find nothing more than réitération of arguments 
already fully considered and passed upon. A statement made in the 
opinion that "he [Bennett] was a stockholder in the company" is con- 
tradicted, and the assertion is made that there was no évidence to 
that efïect. We think the statement fully warranted by the testimony 
of Randall, the Trust Company's trust officer, given by him when 
called as a witness in rebuttal by the Trust Company. During his 
cross-examination he said, among other things, in answer to X-Q. 55, 
on page 787 of the record : 

"Bennett was a stockholder in the Knickerbocker Trust Company for a 
small amount. The stock in 1905 and 1906 was worth $1,000 a share." 

No judge who concurred in the judgments heretofore rendered de- 
siring that the présent pétitions for rehearing should be granted, they 
are denied. 
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McCOY V. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. January 12, 191S.) 

No. 3082. 

Courts <S=376 — Competkncy of Witnesses — Rule of Décision in Fédérai. 
Court — State Law. 

Wlien the territory of Florida applied for admission iiito tlie Uuioii, 
Its citlKens liad in 1839 adopted a Constitutlou, deelaring in article 17, 
§ 1, that ail laws and parts of laws now in force or wliich may be liere- 
after passed, not repujjnant to tlie provisions of the Constitution, shall 
continue in force untU by opération of tlieir provisions or limitations the 
same shall cease to be in force, or until the General Assenibly shall aller 
or repeal tho same. By Aet March 15, 1813 (Laws 1843, No. 37), It was 
enacted by tlie territorial Législature of Florida that no person shall be 
deemed an incompétent witness by reason of havlng committed any crime, 
unless he bas been convicted thereof in the territory, but the conviction 
of any person in any court without the territory of a crime vyhich, had he 
been convicted thereof within the territory, would render him an incom- 
pétent witness may he given in évidence to affect hls crëdibility. Florida 
was admitted into the Union as a state on Mardi 3, 1845, and every de- 
partment liecame filled at once by the adoption of territorial laws and 
appointment of territorial oftieers. Judlclary Act Sept. 24, 1789, c. 20, 
1 Stat. 73, déclares that the laws of the several states shalf "be regarded 
as rules of décision in trials at common law in the courts of the United 
States in cases where they apply. Ilcld, that the Judiciary Act adopted 
the law of the state in force when it was admitted to the Union and the 
fédéral courts '.vei'e ereated therein, and hence, in a criminal prosecutlon 
In a fédéral District ("ourt for Florida, a witness convicted of a felony in 
the District Court for Arlcansas is compétent. 

In Error to the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judge. 

Thomas C. McCoy was convicted of conspiracy to defraud the 
United States by removing and putting on the market large quanti- 
ties of distilled spirits without the payment of tlie tax thereon, and 
he brings error. AfiSrmed. 

A. E. Holton, of Winston-Salem, N. C, for plaintiff in error. 
H. S. Phillips, U. S. Atty., of Tampa, Fia., and Fred Botts, Asst. 
U. S. Atty., of Jacksonville, Fia. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

EVANS, District Judge. The plaintiff in error was convicted in the 
District Court for the Southern District of Florida of conspiracy to 
defraud the United States, by removing and putting on the market 
large quantifies of distilled spirits without the payment of the tax 
thereon. A witness who delivered material testimony against the de- 
fendant had been previously convicted in the United States District 
Court for the Western District of Arkansas, under an indictment 
charging him with the re-use of internai revenue stamps, and sentenced 
to nine years' imprisonment in the Leavenworth penitentiary ; and 
was undergoing this sentence at the time he was offered as a witness. 

®=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Objection was made to his competency as a witness becaiise he was a 
convicted félon. The objection was overruled, and the witness was 
permitted to testify. 

The courts of the United States uniformly held from the time they 
were created that the rules of évidence in criminal cases were the rules 
which were in force in the respective states when the Judiciary Act of 
1789 was passed. This proposition was first challenged in the Suprême 
Court of the United States some 60-odd years afterthe passage of the 
Judiciary Act of 1789, and the court adhered to the practice hitherto 
followed. United States v. Reid, 12 How. 361, 13 L. Ed. 1023. After 
référence to the Judiciary Act of 1789 and the Crimes Act of 1790 
(Act Àpril 30, 1790, c. 9, 1 Stat. 112), Chief Justice Taney in that 
case said: 

"Yet, as the courts of the United States were then organized, and clothed 
with .iurisdiction In criminal cases, it is obvions that some certain and es- 
tabllshed rule upon this subject was necessary to enable the courts to admin- 
Ister the criminal jurisprudence of the United States. And it la equally ob- 
vions that it must hâve h«en the intention of Congress to refer them to some 
known and established rule, which was supposed to be so familiar and well 
understood In the trial by jury that législation upon the subject would be 
deemed superfluous. This i,s necessarily to be implied from what thèse acts 
of Congress omit, as well as from what they contaln. But this could not be 
the common law as it existed at the time of the émigration of the colonists, 
for the Constitution had carefully abrogated one of Its most important pro- 
visions lu relation to testluiony which the accused niight ofCer. It could not 
be the rule which at that time prevailed in England, for England vi'as then a 
foreign country, and her laws forelgn laws. And the only known rule upon 
the subject which can be .supposed to hâve been in the minds of the men 
who framed thèse acts of Congress was that which was then in force in the 
respective states, and which they were accustomed to see in daily and familiar 
practice in the state courts." 

Half a century after the pronouncement in the Reid Case, supra, 
the question of the competency of witnesses in criminal trials in thé 
courts of the United States was again before the Suprême Court of 
the United States in the case of Logan v. United States, 144 U. S. 
263, 12 Sup. Ct. 617, 36 L. Ed. 429. In that case the trial occurred in 
the District Court for the Northern District of Texas. A witness con- 
victed and sentenced for felony, in the superior court of Iredell county, 
State of North Carolina, was permitted to testify against an objection 
as to his competency because of his previous conviction of a felony. 
In ruling on this exception, the Suprême Court examined the law of 
Texas as it existed at the time of the incorporation of that state into 
the Union and the législation of the Congress of the United States, 
and reached the conclusion that, inasmuch as there had been no express 
législation by Congress on the subject, modifying or changing the law 
of Texas as it exi.sted at the time of the annexation of that state, 
the statute of Texas existing at the time that state became a part of the 
Union controlled, and held the witness to be compétent. The statute 
of the Republic of Texas had adopted the common law of England, 
so far as the same was not inconsistent with the laws of the Republic 
of Texas. There was a later statute, enacted by the state of Texas 
after that state came into the Union, and this later statute was urged 
as furnishing the rule prescribing the competency of witnesses, rather 
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than that in force at the time of the annexation of Texas. The holding 
of the court was expressed as follows (144 U. S. at page 303, 12 Sup. 
Ct. 630, 36 L. Ed. 429) : 

"The competency of wituesses in criniiual trials In tlie courts of the United 
States lield within the state of Texas is not goverued by a statute of the 
State wliich was first enacted In 1858, but, exeept so far as Congress has made 
spécifie provisions upon the subject, is governed by the common law, which, as 
has been seen, was the law of Texas before the passage of that statute and 
at the time of the admission of Texas into the Union as a state." 

We thus deduce the rule, as expounded in this case and in the Reid 
Case, to be that, in the absence of spécifie legi.slation by Congress, the 
rules of évidence in the courts of the United States afïecting the com- 
petency of witnesses in criminal trials is the law of the state in which 
the trial occurs as it existed when that state became a part of the 
Union. 

Although the Congress of the United States by législation has 
disqualified as a witness one convicted of perjury or subornation of 
perjury, and has made spécifie provisions for a défendant to testify 
at his own request, and for a husband or wif e to testify in any prose- 
cution for bigamy or unlawful cohabitation, yet no législation has 
come under our notice afïecting the rule prescribed in the Reid and 
Logan Cases on the subject of the competency of a witness who had 
been previously convicted of a felony. 

When the territory of Florida applied for admission into the Union, 
its citizens had, in 1839, adopted a Constitution, which contained the 
following provision, in section 1, article 17, thereof : 

"That ail laws and parts of laws, now in force, or which may be hereafter 
passed by the governmeut and législative comicil of the territory of Florida, 
not répugnant to the provisions of this Constitntion, shall continue in force, 
until by opération of thelr provisions or limitations, the same shall cease to 
be in force, or until the General Assembly of this state shall alter or repeal 
the same," etc. 

By the act of March 15, 1843 (Laws 1843, No. 37), it was enactecî 
by the territorial Législature of Florida: 

"That no person shall be deenied an incompétent witness by reason of 
having committed any crime, unless he has been convicted thereof in this 
territory ; but the conviction of any person, in any court without the terri- 
tory, of a crime which, if he liad been convicted thereof within this territory, 
would reuder him an incompétent witness hère, may be given in évidence to 
affect his credibility." 

Florida was admitted into the Union as a state on March 3, 1845;, 
and on the admission of Florida as a state the organization of the gov- 
ernment under the Constitution became complète, and every department 
became filled at once, by the adoption of territorial laws and the ap- 
pointment of territorial officers, for the time being. Benner et al. 
V. Porter, 9 How. 236, 13 L. Ed. 119. 

The conclusion, then, is inévitable that the witness to whom objec- 
tion was made was compétent to testify under the Florida territorial act 
of March 15, 1843, because that act, under the provisions of section 
1, article 17, of the Constitution of 1839, immediately became the law 
of the state of Florida on March 3, 1845, the date of the admissiort 
of Florida into the Union as a state. 
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We have carefully examined the other assignments of error, and they 
are without merit, and are of such character as net to require any 
detailed référence. 

The judgment is affirmed. 

BATTS, Circuit Judge (concurring in the judgment). Upon trial of 
défendant in the District Court of the United States for the Southern 
District of Florida, for an ofifense against the United States, the testi- 
mony of one Casper was received. The witness was at the time serving 
a sentence for having used canceled revenue stamps of the United 
States, following conviction in the United States District Court in Ar- 
kansas. If his testimony was improperly received, the judgment in this 
case should be set aside. 

The government insists that the cornpetency of the witness to tes- 
tify is determined by a statute of Florida, passed March 10, 1845 
(Laws 1845, No. 14), a date subséquent to the passage of the act au- 
thorizing the admission of the state into the Union, but prior to the 
organization of the state government. The act of March 10, 1845, 
provided that no witness should be excluded by reason of having been 
convicted of a criminal offense, except certain named offenses, which 
did not include the crime for which Casper was convicted. It is fur- 
ther insisted that, if this act does not have application, the law to be 
applied is a territorial act of 1843, to the effect that: 

"No person shall be deenied an incompétent witness by reason of having 
fommitted any crime, unless he lias been convicted tliereof in tliis territory." 

The conclusion reached by my Brethren is to the effect that the 
rules of évidence to be applied by the fédéral courts in criminal cases 
are the rules which obtained in the territory included within a dis- 
trict at the time of the establishment of the fédéral court therein, 
or at the time the state entered the Union. The conclusion which 
I have reached is that the common lavi', as it obtained in the orig- 
inal States at the time of the passage of the Judiciary Act, as mod- 
ified by acts of Congress since that time, constitutes the rules of évi- 
dence to be applied in criminal cases in fédéral courts. 

The opinion of the majority is predicated upon the cases of United 
States V. Reid, 12 How. 361, 13 L. Ed. 1023, and Logan v. United 
States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429. Thèse cases do 
not, in my judgment, establish the proposition made by them. The 
cases consist, on the contrary, with the rules established by practice 
from the beginning of the government to this time and essential to an 
orderly and uniform administration of the criminal laws of the United 
States. 

The case of United States v. Reid, supra, involved the construction 
of the Thirty-Fourth section of the act of Congress of 1789, the Judi- 
ciary Act; the section now being codified in section 721 of the Revised 
Statutes (Comp. St. 1916, § 1538). The language of the section was 
held to extend to civil cases only. It is suggested that: 

"It could not be supposed, without very plaln words to sliow it, that Con- 
gress intended to glve to tlie states the power of preseribing the rules of évi- 
dence in trials for offenses against the United States." 
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The opinion calls attention to the fact: 

"Nor is tliei-f any aet of Congress prescribing, In express words, the niles 
by which the courts of the Tlnited States are to be goverued in the admission 
of testimony in crlniinal cases." 

Continuing : 

"But \ve tliink it may be found wlth sufficient certainty, not, Indeed, in 
direct tenus, but by necessary implication, in the acts of 1789 aud 1790, 
establishing the courts of the United States." 

And: 

"The law by which, in the opinion of this court, the admissibility of testi- 
mony in criminal cases must lie determlned, Is the law of the state, as it 
was when the courts of the TJnited States were established by the Judiclary 

Act of 1780." 

Again, the court says: 

"But the ruU^s of évidence in criminal cases are the rules which were In 
force in the respective states when the Judiclary Act of 1789 was passed. 
Congress may certainly change it whenover they thinlv proper, wlthin the 
llmits prescribed by the Constitution. But no law of the state made slnce 
1789 eau afteet the mode of proceediug or the rules of évidence in criminal 
cases." 

The statement of the law thus made in the Reid Case is certainly 
vei^'- dififerent from that now announced by this court. It is true that 
there is no statement to the efifect that no law of a territory made since 
1789 can affect the mode of proceeding or the rules of évidence in 
criminal cases ; nor is there a statement to the effect that no law of 
a foreign jurisdiction, made operative after 1789, can affect the mode 
of proceeding or the rules of évidence in criminal cases. But, cer- 
tainly, any ruling which will permit a statute of any territory, or a 
law of any jurisdiction conflicting with the common law as it existed 
in 1789, to modify that law in the trial of criminal cases in the courts 
of the United States, would be in conflict with the reasoning upon 
which the court in the Reid Case concluded that the common law as it 
existed in 1789 had become a part of the fédéral judicial machinery. 

The construction of section 858 again arose in the case of lyOgan 
V. United States, supra, the court stating that the question whether 
the existing statutes of the state of Texas upon this subject are ap- 
plicable to criminal trials in the courts of the United States held within 
the state depended thereupon. It is shown that the common law of 
England was, in certain crimiinal matters, adopted by the Republic of 
Texas in 1836, and that this act was in force when Texas was admitted 
to the Union in 1845. The court quotes from the Reid Case, supra, 
to tliis eiifect: 

"The law by w'hich, in the opinion of this court, the admissibility of testi- 
mony in criminal cases must be determlned, is the law of the state as it was 
when the courts of the United States were established by the Judiclary Act 
of 1789." 

Again : 

"The courts of tlie United States hâve uniformly acted upon this construc- 
tion of thèse acts of Congress, and it has thus been sanctioned by a practice 
©f 60 years." 

247 F.— 55 
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The discussion is concluded : 

"And therefore the competency of witnesses In criminal trials in the 
courts of the United States held withln the state of Texas is not governed by 
a statute of the state whleh was first enacted in 18;j8, but, except so far as 
Congress has made spécifie provisions upon the subject, is governed by tlie 
common law, which, as has been seen, was the law of Texas tefore the pas- 
sage of that statute and the admission of Texas iuto the Union as a state." 

It is, of course, possible to argue from this last quotation that, if the 
common law had not obtained in Texas at the time of its admission 
into the Union, some diiïerent rule of law would hâve applied. This, 
however, is not the décision made. The décision is that the com- 
petency of witnesses in criminal trials in courts of the United States 
is governed by the common law. There was no necessity for making 
any other ruling, and no other ruling was made. The mère statement 
which foUowed this announcement of the law, to the efïect that the 
common law obtained in Texas at that time, is, indeed, a statement of 
fact, but not a statement of any fact which the opinion at any place in- 
dicates could hâve affected the décision rendered. So far as I hâve 
been able to ascertain, this is the latest expression from the Suprême 
Court. In the case, however, of Maxey v. United States, 207 Fed. 
329, 125 C. C. A. 79, the Logan Case is cited and this language used: 

"The competency of witnesses to testify in criminal cases in the courts of 
the United States is detemiined by the common law, except where Congress in 
spécial cases may otherwise provide." 

The distinction made by the Judiciary Act of 1789 between the rules 
of évidence to be applied in civil cases and in criminal cases was en- 
tirely proper. In civil cases arising at the common law, or in equity, 
or in admiralty cases, the property rights to be determined are so in- 
timately connected with the rules of évidence by which thèse rights 
are established, and the property rights within the several states are so 
diverse, that the law, to the efifect that the rules of évidence which 
obtained in the several states should be utilized by the courts, was not 
only an eminently proper one, but one absolutely essential to an efficient 
administration of the laws of the states in the courts of the United 
States. In criminal cases, on the other hand, the courts of the United 
States administered no law of any state ; they hâve alone in such cases 
to do with the statutes of the United States. There is uniformity in 
the criminal law. It has been the intention of Congress, in passing 
eacli criminal statute, that it should hâve a like application to every 
person affected by the laws of the United States. It could not hâve 
been intended that one person could be convicted in a state of an 
offense against the United States, and that another person who had 
done the sarae thing in another state might escape conviction on ac- 
count of a différence in the rules of évidence, prescribed, not by Con- 
gress, but by some law-making power either subordinate to it or for- 
eign to it. It was intended that the laws should hâve an equal and uni- 
form application to every person and to every part of the United 
States. The Judiciary Act was passed by a government within ail 
parts of whose territory the common law with référence to the admis- 
sion of évidence obtained, and it should be held, in the absence of 
spécifie provisions changing the rule, to hâve been intended that the 
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established rules of évidence should be utilized. As a matter of fact^ 
that bas been the uniform rule. 

Upon three différent occasions, large additions bave been made to 
the United States of territories which before the acquisition were net 
subject to the common law. The territory inchided in the Florida 
Purchase was subject to the Spanish law ; the territory included in the 
lyouisiana Purchase was subject to the French law; the territory ac- 
quired from Mexico had for the groundwork of its jurisprudence the 
civil law as developed in Spain and her colonies. When thèse lands 
were acquired, the mère act of acquisition did not give to them a United 
States System of laws. There was no such System. Certain constitu- 
tional provisions became applicable, and Congress had the power to 
pass such laws afïecting them as it saw fit. But the particular matter 
under considération was not the subject of congressional action, and 
the territories, when brought under the control of the fédéral courts, 
were either without rules of évidence, or retained the rules which 
theretofore obtained, or were subject to the rules which the courts had 
been in the habit of applying. If the question were ever practically 
raised, it was settled in a practical way by the courts continuing, as 
before, to apply the common-law rules of évidence as modified by Con- 
gress. 

The act of Congress, in making the rules of évidence in civil cases 
responsive to the existing and future laws of the states, carried the 
necessary implication that the criminal cases should be subject to other 
rules. Thèse rules were not, in terms, prescribed. The necessary 
implication from this was that thèse rules, which were an essential 
part of ail judicial procédure with which the makers of the law and the 
people who were to administer and who were afïected by the law were 
familiar, should become a part of the law. Before the formation of 
the government, the common law obtained in each of the colonies which 
afterwards became states in the Union. Its principles permeated ail 
action in each of the efl^orts made by the colonies at combination and 
confédération, and in ail administrative measures thereunder. When 
the Constitution of the United States was formulated the common law 
was recognized. Ail législation had thereafter was with référence to 
it. The Révolution had abrogated some of its principles and some of 
the perversions of its principles. The Constitution and its amendments 
had repealed some of its recognized tenets. But the people were a 
common-law people. The common law was a part of their lives, as the 
Christian religion was a part. Much of the législation could not be 
interpreted without a référence to it. Much of it could not be made 
effective without its help. It supplied ail gaps. There was no more 
occasion to mention it than there had been primarily to formally enact 
its principles. 

Subséquent to the formation of this government there were acts in a 
number of the states formally adopting or declaring the existence of 
the common law. There was some divergence in the defining of its 
terms and extent, but at the time of the act of 1789 there was no réc- 
ognition of any différence in the several states as to what constituted 
the common law. The act was doubtless passed upon the assumption 
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of its uniformity în ail the territory over which the jurisdiction of the 
courts of the United States was extended. It was in fact iiniform. 
Since that time a few divergences hâve occurrêcl in the courts in ex- 
pressing what the common law was ; but there has been at no time 
any substantial différence of opinion as to what the common law was 
in the colonies at the time of the séparation from the mother country, 
and the establishment of the courts of the United States. 

The effect of the establishment of the fédéral courts was to establish 
rules of évidence and procédure that went with the courts wherever 
the courts went. Its procédure was not dépendent upon alien Systems ; 
its actions were not determined by territorial législation. The jurisdic- 
tion being extended over new lands in civil cases, it inquired into the 
rules of évidence by which property rights had been established and 
by which they must be maintained, because the law so provided, and 
any other provision would hâve been impractical and unwise. In 
criminal cases it applied the law of its own création — the common law 
as it existed at the time of its création, because there was a necessary 
implication that the act so intended, and because any other procédure 
would bave been impractical and unwise. 

The extension of the territorial jurisdiction of the fédéral courts in 
criminal cases cannot be held to hâve created the diversity which would 
hâve resulted if the courts had followed the rules which severally ob- 
tained in the absorbed territories. To permit such resuit would in- 
evitably destroy the uniformity required for a proper administration 
of the criminal statutes. To now apply in the several states created 
from the Louisiana Purchase the civil law as developed in France 
prior to 1803, as modified by territorial Législatures, would présent 
difficulties that furnish no compensations — would bring about confu- 
sion where clearness and simplicity are paramount considérations. 
Like observations are to be made with référence to states whose ter- 
ritory was acquired from Mexico. This case illustrâtes the unneces- 
sary confusion to resuit from the acquisition of Florida, if we are to 
forget that this is fundamentally a common-law country. Thèse diffi- 
culties hâve been avoided for more than a century. No good reason 
can be advanced why we should now abandon the established practice, 
disregard the décisions which hâve been made, and inject confusion 
and doubt where certainty is essential. 

Since the préparation of the foregoing opinion, advance sheets of 
the décision of the Suprême Court in Rosen et al. v. United States 

(October Term, 1917) 245 U. S. 467, 38 Sup. Ct. 148, 62 L. Ed. , 

hâve been received. A witness who had been adjudged guilty of forg- 
ery in New York was held a compétent witness in a District Court of 
the United States in that state. The ruling is made "in the light of 
gênerai authority and sound reason." It is gratifying that the Su- 
prême Court has been able to find a way to bring the law more nearly 
in harmony with progressive thought in the matter of competency of 
witnesses. The views heretofore expressed are adhered to, but the 
décision obviâtes the confusion which would bave resulted from hav- 
ing a différent rule of évidence for each state, and enables a cheerful 
concurrence in the judgment of affirmance herein rendered. 
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FRIOKB V. INTERNATIONAL HABVESTER CO. 

(Circuit Court of Appeals, Elghth Circuit November 12, 1917.) 

No. 4863. 

1. TEIAI. <g=>139(l) — ^DlRECTION OF VERDICT — GBOTJNDS. 

It Is the duty of the trial court to direct a verdict at the close of the 
évidence In two classes of cases: (1) That elass in which the évidence is 
undisputed; and (2) that class in whlch the évidence Is confllcting, but 
is of so conclu si ve a eharacter that the court, in the exercise of a sound 
judlcial discrétion, would set aside a verdict In opposition to It. 

2. Appbai, and Ebror <g==007(3)—REViEW— Discrétion of Lower Court — 

Direction of Verdict. 

When a trial court lias dlrected a verdict upon confiicting évidence, the 
appellate court may not lawfully reverse the judgment founded upon it, 
unless upon a considération of the évidence it Is convinced that It was 
not of such a concluslve eharacter that the court below, in the exercise of 
a Sound judiclal discrétion, should not hâve sustained a verdict in oppo- 
sition to it. 

8. CONTRACTS <S=94(1) — FrAUDTILENT REPRESENTATIONS NATURE AND ELE- 
MENTS. 

False représentations, which wlll Invalidate a contract, must be such 
as to constitute actual or légal fraud ; and Indispensable éléments of 
such fraud are (1) that the représentations must hâve been material to 
the contract or transaction at the time they were made; (2) the mlsrepre- 
sented facts nnist be facts of which the vlctim is Ignorant, and of which 
a person of ordlnary sagac"lty and diligence would hâve acquired no 
linowledge ; (3) the misrepresentations must be well calculated to deceive, 
and to induce the vlctim to make the contract; and (4) they must hâve 
induced him to do so. 

[l'd. Note. — For other définitions, see Words and Phrases, ITirst and 
Second Séries, Fraud.] 

4. BiLxs AND NoiEs i8=520 — Vaudity — Fraudulent Représentations. 

Evidence held Insufflcient to sustain the défense that défendant was 
Induced to slgn a note as surety for an Indebtedness for which she was 
already llable as guarantor, by false représentations made by the credl- 
tor's agent several months before as to the solvency of the principal mak- 
er, where she knew, when the représentations were made and, at the tlme 
she slgned the note, that hls Indebtedness was large and increaslng. 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action at law by the International Harvester Company against 
Amelia E. Fricke. Judgment for plaintifï, and défendant brings er- 
ror. Affirmed. 

The International Harvester Company, a corporation, sued Mrs. Amelia E. 
Fricke on a promls.sory note for $3,381.64, payable to It, dated October 27, 
1914, slgned by her and C. A. Bard. She defended on the ground that the 
agents of the Harvester Company had Induced her to sign the note to enable 
Bard to conduct hls business as an impiement dealer with that company, by 
false représentations which they made to her on March 5, 1912, February 14, 
1913, and June 5, 1914, to the effeet that Bard was solvent and able to pay hls 
llabllitles, when they knew thèse représentations were false, and she had no 
notice or knowledge of that fact and belleved them to be true. At the close 
of the trial the court Instructcd the Jury to retum a verdict for the plaintlff, 
and thls ruling is the alleged error assigned. Mrs. Fricke and Bard testlfled 
to the représentations, and the agents testlfled that they never made any of 
them. Laylng asldc the testimony of the agents where It conflicts with that of 

*sjFor other cases see same toplc & KBY-NUMBEB in aU Key-Numbered Digests & Indexes 
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Mrs. Fricke and Bard, the material facts, of wliich tliere was substaiitial 
évidence, were thèse: 

O. A. Bard was an implement dealer at Crelghton, Neb., and dealt wlth the 
plaiutifE froni 1894 imtil 1915. Mrs. Fricke and her husband were enpaged in 
farming 12 miles from Creighton from 1880 until 1893, when he dled. Mr.s. 
Fricke coutinued the farming opérations from that time until the day of the 
trial. Mr. Fricke and Mr. Bard were friends, and before Mr. Frleke's death 
he advised his wife to consult Mr. Bard and follow his advice. It was the 
practice of the plaintifE annually to make an agency contract with an imple- 
ment dealer, and to take a guaranty of the payment of any liability whlch he 
should incur during the foliowing year, and at the end of the year to take 
promissory notes for any balance he then owed It, and it followed this practice 
In its dealings with Bard. Mrs. Fricke was his friend, slie wanted him to 
succeed, and she testifled that she wanted to help him, and that at his re- 
quest, and without any représentation by or solicitation from the plaintifC 
or its agents, she signed for Mr. Bard and with him his annual agency con- 
tracts and his promissory notes for balances due to the plaintiff from 1904 
until March 5, 1912. At that time she owed the plaintiff §4,784.83 on promis- 
sory notes signed by her and Bard on January 1, 1912, and January 2, 1912, 
for the balance owing the plaintiff upou Bard's 1911 business, and $7,094 ou 
their notes and guaranty contracts for balances owing the plaintifC on Bard's 
business for 1910 and prior years, amounting in the aggregate to $11,878.93. 
Bard was making annual sales of from $30,000 to $50,000 a year, and he 
wanted to obtain an agency contract and to make a guaranty contract for 
the year 1912. On tiie business for 1911 he had lost about $5,000, and had 
given the notes of himself and Mrs. Fricke for the $4,784.83, representing sub- 
stantially this loss, payable between May 31 and October 2, 1912. Thcreupon 
Bard and Mrs. Fricke and Lyons and Kilbourn, agents of the plaintiff, met. 
Bard wanted the agency contract. Lyons and Kilbourn wanted a payment 
of the $7,094 that was due, or a renewal of the notes. Bard asked Mrs. Fricke 
to sign renewal notes and the guaranty contract for 1912. She said she did 
not llke to do so, because she had heard that Relamer, another agent of the 
plaintiff, had said that Bard was not good. Kilbourn, whom she met for the 
first time that day, then told her that Bard was good, that he had plenty of 
property and would bave $7,000 surplus if he was sold out at tliat time, and 
told her to sign the papers aud help him, as he wanted to bave longer time 
and his crédit would be better, and there never would be any trouble for 
her. ïhereupon she signed the guaranty contract and the agency contract for 
1912 and the renewal notes for the $7,094, which were seven In number, pay- 
able respectively on the Ist days of the months of April, May, June, July, 
August, September, and October, 1912. Bard was unable to reduee his in- 
debtedness to the plaintiff in the year 1912, aiid he and Mrs. Fricke on Feb- 
ruary 14, 1913, owed the plaintiff $12,990. Bard wanted an agency contract 
for 1913 ; Lyons and Kilbourn wanted payment of the $12,900, or security for 
its payment. Mrs. F'ricke, Bard, Lyons, and Kilbourn met. Mrs. Fricke said, 
"What do they want wlth me?" Bard replled, "They want a real estate 
mortgage." Mrs. Fricke said, "No, never." Lyons said, "What do you want 
to do, pay this or give a mortgage ; there is no harm, we will guarantee that ; 
we will let Bard hâve the Interest cheaper a cent, aud I will hold the mort- 
gage." He also told her that, if she did nothing, they would hâve to appiy 
for a receiver of Bard's property, or for a judgnient. Lyons aud Kilbourn 
both said tliat Bard was good, and oue of them said if he was then sold 
out there would be a surplus of $5,000. Mrs. Fricke said, "Can you make it 
Mr. Bard?" Bard replied, "I bave $2,000 to pay on the flrst payment, and if 
you give me so many years, I forgot how many years, five or six, I can make 
it." They then drew six notes, for $2,000 eaeh, payable respectively on the 
Ist days of October in each of the years 1913, 1914, 1915, 1916, 1917, and 
1918, and a mortgage on Mrs. Fricke's farm, or a part of it, to secure tlie 
uotes, and she signed the notes and moi'tgage. Bard was more successful in 
1913. He paid ail his llabilities for that year, and the mortgage note of $2,000 
payable October 1, 1913, so that in June, 1914, Mrs. Fricke's liability had been 
reduced $2,000. On June 5, 1914, Bard wanted an agency contract and a guar- 
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anty eontract for the year 1914. Mr. Boltn one of the plaintifE's agents, was 
présent. Mrs. Fricke said she was settins; slck and tired of monkeylng around. 
Bolti! said, 'Don't talk foolish ; Bard is good for it ; why net sigu? we don't 
want any fu.ss about tliat ;' and .she signed. When on October 1, 1914, the sec- 
ond mortgage note came dne, Bard failed to pay it, and on October 27, 1914, 
lie and Mrs. Fricke owod tlie plaintifC ^",381 .04 on tlie guaranty eontract 
relative to tlie business of the year 1914, and they gave their note In suit 
therefor. 

There was no évidence of any représentation or statement of any agent of 
the plaintiff relative to the flnaneial standing of Bard at the time this note 
was niade, or of any other représentations than those made on March 5, 1912, 
February 14, 1913, and June 5, 1914 ; but Mrs. Fricke testified that in giving 
that note she belleved and relied upon the représentations made at those times, 
and that she would not liave signed the note had they not been made. She 
also testified at one time: "Q. During the time y ou was signing ail thèse 
papers, did you mako any Investigation as to what Mr. Bard's flnaneial con- 
dition was? A. Yes ; I asked several times. I did not know nothing about 
business, but he showed me his bank books, and they looked good, and he was 
doing a good business, and I supposed everything was ail right. Q. You 
inean Mr. Bard showed you bis bank books? A. Yes, sir. Q. You knew, of 
course, at the time you signed the mortgage for $12,000, that he was in debt 
some? A. Yes ; that is what they wimted tlie mortgage for." And at another 
time: "Q. You never did niake any investigation about Bard around there in 
Creighton? A. No, sir. Q. You signed this $12,000 mortgage and ail thèse 
other papers, and never made any iuqulry about Bard at ail no time for the 
12 years you hâve been signing? A. No, sir." Mrs. Fricke Is a German 
woman, wlio, with a hired nian and lier son, who was 26 years old, when she 
testified, had carried on her farm of ICO acres, and perhaps more, from the 
death of her husband in 1893 until the time of the trial. She had not been 
engaged in other business, and was not familiar with other business trans- 
actions. Bard was insolvent after the year 1911, when he lost about $5,000 
in liis business. On March 1, 1911, Bard made a statement In wrlting to the 
plnintiffl of his assets and liabllities, from which it appeared that, aside from 
$930 of incumbrances on his real estate, he owed $8,200 and had avallable 
assets to the amount of $11,900. There was no évidence that the plaintiff or 
its agents had any other knowledge of his assets or liabllities, except the 
knowledge of his indebtedness to the plaintiff, his inability to pay it, of 
which Mrs. Fricke was equally woll aware, and this statement which Bard 
had made. 

H. C. Brome, of Omaha, Neb. (Clinton Brome, of Omaha, Neb., 
on the brief), for plaintiff in error. 

Arthur F. MuUen, of Omaha, Neb. (William S. EHiott, of Chicago, 
m., on the brief), for défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). [1, 2] 
It is the duty of the trial court to direct a verdict at the close of the 
évidence in two classes of cases : (1) That class in which the évidence 
is undisputed; and (2) that class in which the évidence is conflicting, 
but is of se conclusive a character that the court, in the exercise of a 
Sound judicial discrétion, would set aside a verdict in opposition to it. 
And when the trial court has directed a verdict upon conflicting évidence 
the appellate court may not lawfuUy reverse it, or the judgment found- 
ed upon it, unless, upon a considération of the évidence, it is convinc- 
ed that it was not of such a conclusive character that the court below, 
in the exercise of a Sound judicial discrétion, should not hâve sus- 
tained a verdict in the opposite direction. Patton v. Texas & Pacific 
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Ry. Co., 179 U. S. 658, 660, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Wood- 
ward V. Chicago, M. & St. Paul Ry. Co., 145 Fed. 577, 578, 75 C. C. A. 
591, 592, and cases there cited ; Canadian Northern Ry. Co. v. Senske, 
201 Fed. 637, 644, 120 C. C. A. 65, 72. 

[3, 4] The défendant seeks to avoid her contract to pay the plaintiff 
$3,381.64 on the ground that she was induced to make it by the false 
représentations of the plaintiff relative to the iînancial standing of 
Mr. Bard. False représentations and acts induced thereby, which 
constitute actual or légal fraud, are essential to such a cause of action 
or défense. Indispensable éléments of such a fraud are: (1) The ma- 
teriality of the misrepresentations to the contract or transaction at 
the time they were made; (2) the misrepresented facts must be facts 
concerning which the victim is ignorant, and of which a person of 
ordinary sagacity and diligence in his place would hâve acquired no 
knowledge; (3) the misrepresentations must be well calculated to 
deceive and to induce the victim to make the contract; and (4) they 
must hâve induced him to do so. Farwell v. Colonial Trust Co., 147 
Fed. 480, 483, 78 C. C. A. 22, 25. Mrs. Fricke and Mr. Bard had 
been friends before the death of her husband in 1893, and hâve 
been so ever since. She always wanted to help him. From 1904 
until March 4, 1912, she had signed agency contracts, guaranty con- 
tracts, and promissory notes for and with him at his request, without 
any considération and without any suggestion or représentation by 
the plaintiff or its agents, until she had become indebted thereon for 
more than $12,000. On March 5, 1912, she knew that she owed on 
Bard's notes and contracts $12,000, that $7,094 of this indebtedness 
arose out of transactions prior to 1911, that this prior indebtedness 
was overdue, that Bard could not pay it then, and that during the 
year 1911 he had lost $4,784.83, for which she had given her note in 
January, 1912. At Bard's request she signed new notes for the $7,094 
on March 5, 1912. She was not so ignorant of Bard's precarious finan- 
cial condition that a person of ordinary sagacity and diligence in her 
place vi'ould not hâve acquired knowledge of it. She then met Lyons 
and Kilbourn for the first tinie, and it is incredible that she was in- 
duced by the statement as to her friend Bard's financial standing of 
one of thèse strangers, acting for the opposing party to the contracts, 
for her creditor, to sign the renewal notes of that date. On February 
14, 1913, she knew ail she had theretofore known of Bard's doubtful 
financial situation and this much more : That he had not paid the 
notes for $4,784.83 which she had signed with him in January, 1912, 
that his indebtedness had not decreased, but had increased since March 
5, 1912, that he could not then pay that indebtedness, that plaintiff 
would apply for a receiver of his property and business, or for a judg- 
ment on the notes which she and Bard had signed, unless its claim 
was secured by a mortgage upon her farm. She said at first that she 
would not give the security, but when she found that by making the 
mortgage she could get such an extension of the time of payment, that 
Bard would be required to pay only $2,000 a year for six years, and 
Bard requested her to make the new notes and mortgage, she said, 
"Can you make it Mr. Bard?" and he replied, "I hâve $2,000 to pay 
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011 the first payment, and if you give me so many years, I forgot how 
many years, five or six, I can make it." Thereupon she signed. 

It is true that Lyons and Kilbourn told lier tliat Bard vvas good, that 
he vvas worth $5,000 above his debts, that there was no harm, and 
they would guarantee that. But she was ah-eady bound by notes and 
contracts she had signed to pay the debt for which she gave the new 
notes and the mortgage. Receivership for her friend or judgments 
against both of them was the alternative, if she failed to give the se- 
curity. If she believed the statement of the agents that Bard was 
good, and if sold out then would hâve a surplus of $5,000 above his 
debts, why did she not permit the receivership or the judgments, and 
thus relieve herself of the entire liability? The évidence in tliis case 
is too conclusive to leave a doubt that it was not because of the state- 
ments of the agents about the financial situation of Bard, but because 
of her friendship for Bard and of his request for her help, that she 
signed the notes and the mortgage. Moreover, neitlier she nor any 
person with ordinary sagacity and diligence in lier circumstances and 
with her knowledge of Bard's repeated failures, his increased indebt- 
edness, and his inability to pay, could bave failed to be aware of his 
precarious financial situation. For thèse reasons, and also because 
the représentations of March 5, 1912, and February 14, 1913, were not 
made by the agents for the purpose of inducing the making of the note 
of October 27, 1914, and it was not the natural and probable efïect of 
tliose représentations to induce the making of that note, and those 
représentations were so remote in time and under such différent cir- 
cumstances that it is preposterous to believe that they induced the mak- 
ing thereof, or of the guaranty contract, or agency contract of June 
5, 1914, thèse représentations are hère laid aside. 

The note in suit was not given for any part of the indebtedness for 
which the notes and contracts of 1913 and prior years were made. It 
was given for the aniount due at its date, October 27, 1914, under the 
agency contract and guaranty contract of June 5, 1914. There was no 
représentation made at the time the note was given or after June 5, 
1914, and ail the représentation that was made on that day was that 
of Boltz, the plaintiff's agent, in the words : "Don't talk foolish ; Bard 
is good for it ; why not sign ? We don't want any f uss about it." At 
that time Bard had been able, since the mortgage was given in Febru- 
ary, 1913, to pay ail the liabilities incurred that year and one of the 
six notes for $2,000, which had been given on February 14, 1913, for 
the indebtedness of prior years. It is too great a stretch of faith or of 
imagination to believe that Mrs. Fricke was so ignorant of Bard's 
financial situation and so influenced by this statement of Boltz that it 
either caused, or assisted to cause, her to sign thèse contracts or the 
note she made more than four months later, and the conclusion is ir- 
résistible that upon the évidence in this case the court below, in the 
exercise of a sound judicial discrétion, could not bave sustained a ver- 
dict in her favor. 

The judgment below must therefore be afïirmed; and it is so or- 
dered. 
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MURRAY V. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. October 8, 1917.) 

No. 1511. 

1. PosT Office ©=»48(1) — Offenses — Indictment — Sufficiency. 

Criminal Code (Act March 4, 1909, e. 321) § 217, 35 Stat. 1131 (Couip. 
St. 1916, § 10387), déclares tliat wlioever sliall knowlngly deposit or cause 
to be deposited for mailing or delivery, or sball knowingly cause to be de- 
llvered by mail according to the direction thereon, or at any place to 
which it Is directed to be dellvered by the person to whom it is addressed, 
anytliing declared to be nonmallable, wltli the design, intent, or purpose 
to kill or in any wise hurt, harm, or injure another, shall be punished. 
An indictment charged that accused deposited and caused to be deposited 
in a post office o£ the United States, to wit, the post office at Oharleston, 
W. Va., for mailing and delivering, a certain poison, to wit, strychnine, 
wlth the design, intent, and purpose on the part of accused to hurt, harm, 
Injure, and kill another person, to wit, George O. Jones. Held, that the 
indictment, which was in the words of thé statute, was sufficient to ap- 
prise accused fully and plainly of the nature of the offense for which he 
was Indicted; it being unnecessary to aver that the letter deposited for 
mailing was sent to any partic-ular person, or at what point or post 
office it was addressed. 

2. Indictment and Information (©=^125(19) — -Sufficiency — Duplicity. 

An indictment charging a violation of Criminal Code, § 217, which al- 
leged that accused dld deposit and cause to be deposited In the post 
office for mailing and delivery a poison, etc., is not dupllcitous because of 
the allégation that accused dld deposit and cause to be deposited such 
poison. 

3. Post Office ©=49 — Offenses — Evidence — Sufficiency. 

In a prosecution under Criminal Code, § 217, for deposlting and caus- 
Ing to be deposited in the post office for mailing a poison wlth the Intent 
to kill another, évidence iield sufficient to support a conviction. 

4. Criminai, Law ©=5458 — Opinion Evidence — Handwriting — Competency 

OF WITNESS. 

Any one who is famlUar wlth a person's handwriting from liavlng 
seen him wrlte, though ouly once, is compétent as a nouexpert to give 
hls opinion as to the genuineness of a signature; and heuce witnesses 
who had seen the writing of défendant, wlio was charged wlth deposlting 
and causing to be deposited In the post office a letter containing poison, 
etc., are compétent to testlfy that the writing and signature was that 
of accused. 

5. Post Office ©==49 — Offenses — Evidence — Sufficiency. 

In a prosecution for deposlting and causing to be deposited in a post 
office a poison for mailing wlth intent to klU another, évidence held to 
show that the poison mentioned by an expert wltness for the prosecution 
was that deposited In the post office. 

6. Witnesses ©=372(2) — Interest and Bias — Showing. 

Accused was charged wlth deposlting and causing to be deposited in 
the post office for mailing a letter containing poison. It appeared that 
the letter was addressed to "Mrs. 0. G. Cornell," and one Jones, who re- 
ceived and opened the letter, testified that his wife frequently received 
letters addressed in that manner. The letter itself was addressed to 
"Mrs. DoUie Jones," and urged her to use the inclosed poison to kill her 
husband, so that she and the writer could live together. Reld, that as, 
after her husband Intercepted the letter, Mrs. Jones left him and went 
to live wlth accused, questions as to whether she was in love wlth ac- 
cused and had been intimate wlth him were not objectionable. 

@=»Poi other cases see same toplc & KBY-NUMBBR in ail Key-Numbered DlEcsts & Indexes 
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In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Charles P. Murray was convicted of a violation of Criminal Code, § 
217, for having deposited and caused to be deposited in the Post Of- 
fice for mailing a poison with the design and intent to injure and kill 
another, and he brings error. Affirmed. 

B. J. Pettigrew, E. E. Robertson, and Jas. B. Ménager, ail of 
Charleston, W. Va., for plaintifï in error. 

Wm. G. Barnhart, U. S. Atty., of Charleston, W. Va., and Wm. E. 
Ross, Asst. U. S. Atty., of Bluefield, W. Va. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error, défendant be- 
low, was indicted, tried, and convicted in the District Court of the 
United States for the Southern District of West Virginia for an alleg- 
ed violation of section 217 of the Criminal Code of the United States. 
That portion of the indictment which is material charges the défend- 
ant with having — 

" * ♦ * deposited and caused to be deposited, in a post office of the United 
States, to wit, the post office of tlie United States at Charleston, in the state 
of West Virginia, * * * for mailing and delivering a certain poison, to wit, 
strychnine, with the design, intent, and puriiose upon the part of him, the 
said Charles I'. Murray, to hurt, harm, injure and kill another person, to wit, 
George C. Jones." 

[1] It is insisted by counsel for défendant that the indictment is in- 
sufficient, in that it does not apprise the défendant fully and plainly of 
the nature of the offense for which he is indicted. The défendant fil- 
ed a demurrer, and also a motion to quash the indictment, which were 
overruled by the court below. We will therefore consider first the 
question as to whether the court below erred in overruling defendant's 
demurrer. The section under which défendant was indicted reads in 
part as follows : 

" * * * And whoever shall knowingly deposit or cause to be deposited for 
mailing or delivery, or shall Unowingly cause to be delivered by mail ao- 
cording to the direction thereon, or at any i}lace to which it is directed to be 
delivered by the person to whom it is addressed, anything declared by this 
section to be noumailable, whether transniitted in accordance with the rules 
and régulations authorized to be prescribed by the Postraaster General or not, 
with the design, intent, or purpose to kill, or in any wise hurt, barra, or injure 
another, or damage, deface, or otherwise injure the mails or other property, 
shall be fined not more than five thousand dollars, or imi)rlsoned not more than 
ten years, or both." 

It will be observed that the indictment is in the language of the stat- 
ute in so far as the essential éléments are concerned. It is true that it 
is not averred that the letter in question was sent to any particular per- 
son, nor does it appear at what point or post office it was addressed. 
There is nothing in the provision of the statute under which the défend- 
ant is indicted which places upon the government the burden of alleg- 
ing and proving to whom the letter was addressed or at what particu- 
lar post office it was addressed. It appears that the indictment was 
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drawn under the provisions of the statute which provides a penalty 
against "whoever shall knowingly deposit or cause to be deposited for 
mailing and delivery," and not under that provision which provides a 
penalty against one who "shall knowingly cause to be delivered by mail 
according to the direction thereof," etc. Thèse provisions are sepa- 
rate and distinct; the first fîxing a penalty against one who deposits 
or causes to be deposited, while the second provides a penalty against 
whoever delivers or causes to be delivered, etc. 

[2] However, it is insisted by counsel for défendant that, while the 
indictment contains but one count, it embraces two separate and dis- 
tinct offenses, "did deposit and cause to be deposited," "thereby con- 
stituting duplicity." This contention is without merit. In the case of 
United States v. James (D. C.) 74 Fed. 545, the fourth syllabus is as 
f oUows : 

"An allegîition that défendant 'did deposit, and cause to be deposited,' ob- 
scène matter in tlie mails, is not such duplicity as vitiates an indictment." 

See Harvey v. United States, 126 Fed. 357, 61 C. C. A. 61 ; Bâtes v. 
United States (C. C.)_ 10 Fed. 92. 

The foregoing décisions relate to cases where défendants were in- 
dicted under the statute which prohibits the sending of obscène mat- 
ter through the mail. The language employed in that statute is the 
same as that of section 217. We hâve carefuUy considered every view 
of this phase of the question, and are of opinion that the refusai of the 
court below to sustain the demurrer to the indictment was eminently 
proper. 

[3] We now corne to a considération of the merits of the case. It 
is insisted by counsel for défendant that there was no légal évidence 
Connecting, or which tended to connect, the défendant with the crime 
charged in the indictment. 

The government introduced George C. Jones as a witness, who, 
among other things, testified that he took the letter ont of the post of- 
fice which contained the poison ; that it was addressed to "Mrs. C. G. 
Cornell, Dola, W. Va,," and that his wife frequently received letters 
addressed in this manner, the name "Cornell" being the name ot her 
mother; that the letter was mailed at Charleston, W. Va., February 
5, 1916. Witness further testitied that he was familiar with the hand- 
writing of the défendant "and that the handwriting contained in the 
letter and the signature was, he thought, the handwriting of the de- 
fendant"; that prior to September, 1915, witness, together with his 
wife, his daughter Ernestine, another daughter, and a small adopt- 
ed son, at différent times lived at Acme and Wakeforest, on Cabin 
creek, W. Va. ; that the défendant frequently came to the home of 
witness, and at varions times prior thereto there had been some ti-ouble 
between défendant and witness. 

E. R. Morgan, postmaster at Berlin, and bookkeeper for the Wyatt 
Coal Company, for which défendant worked, testified that he was 
familiar with the signature of défendant, and that in his judgment the 
signature attached to the letter in question was that of the défendant ; 
that the Wyatt Coal Company was closed on February 5, 1916, the day 
on which the letter in question was mailed. 
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Défendant introduced in his own behalf Dollie Jones, who admitted 
that Murray had often addressed letters to her as "Mrs. C. G. Cornell." 
She further admitted that she had left her husband and gone to live 
with the défendant, and défendant admitted that he had left his wife 
and one small child and had gone to hve with Dollie Jones. The de- 
fendant also admitted that the letter resembled his own handwriting. 
An unsigned letter and envelope addressed to the postmaster at Ono, 
W. Va., was handed to défendant, and he admitted that he had writ- 
ten the same. 

Thus, in addition to the other facts and circumstances, ail of which 
we think point unerringly to the guilt of the défendant, the jury had 
the admitted handwriting of défendant, which they compared with the 
letter in question. It further appears that, after Jones had shown 
his wife the letter and poison, she left him and took up her résidence 
with the défendant. 

[4] It is insisted by counsel for défendant that the court below 
erred m permitting the government witnesses to testify that the hand- 
writing contained in the letter in question and the signature attached 
thereto, in their opinion, was the signature and handwriting of the de- 
fendant, inasmuch as neither of thèse witnesses qualified or attempted 
to qualify as experts. It should be borne in mind that thèse witnesses 
testified that they were familiar with the handwriting of the défendant, 
and were not, therefore, ofïered as experts. Underhill on Criminal 
Evidence (2d Ed.) § 429, in referring to this point says : 

"Any one who is familiar wltli a person's writing from having seen liim 
Write, though only once, or, never liaving seen liini wrlte, from carrying on 
correspondence witli liim, or from opportuiiitles alïorded from frequently 
handling writing known to hâve been written by the person, is compétent, as 
a nonexpert, to give his opinion as to the genulneness of his signature." 

We think that under the circumstances the ruling of the court below 
was proper. 

[5] It is also insisted that there was no évidence to show that the 
strychnine mentioned by Dr. Hubbard was the strychnine received 
by Jones. It appears from the testimony of Jones, as we hâve already 
stated, that he obtained the letter in question from the post office and 
that it contained a whitish-like powder in a small envelope; that he 
turned this over to Harry L. Conner, a post office inspecter. This let- 
ter, which it was shown was in the handwriting of the défendant and 
signed by him, is in the f ollowing language : 

"burn tlils at once 

"I^aing, W. Va., Feb. 5, 1916. 

"Mrs. Dollie Jones, Dola, W. Va. — Dearest Dollie : I can not wait any long- 
er, so inclosed is the stuff I said I woiild send y ou. Now glve it to George the 
iiext time he has one of those spells, in a glass of water, and people will think 
lie died in a fit ; then my dear sweetheart you will be f ree and I will leave 
Mimiie and we will go some where we are not kuowu and go to liousekeeping. 
Now, dear, do as you agreed to and ail will be well. I will not write you any 
more untll you do the work, and you nmst not write to me until you need me. 

"From your true lover, 

"Burn this. C. P. Murray, Laing. 

"P. S.— Will mail this from Charleston." 
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The contents of the small envelope were forwarded to the Post Office 
Department, at Washington, D. C, accompanied by a letter requesting 
that the Department take the contents of the envelope to the Bureau 
of Chemistry for analysis. Dr. Hubbard, who testified that he was an 
analytical chemist, stated that he was — 

"employée! by the United States government, as such chemist In the Bureau 
of Chemistry of the Agriculture Department of the United States, at Wash- 
ington, D. C. ; that, on May 12, 1916, he reeelved a communication from the 
Post Office Department of the United States, inclosing copy of a letter from 
Post OfBce Inspector Conner to the Post Office Department, requesting an anal- 
ysis of some powder inclosed in a small envelope, whlch small envelope wit- 
ness produced and exhlblted in évidence; that the quantity of the powder, 
when reeelved by witness, was about one-third of a teaspoonful ; that witness 
made an analysis of the same, and found same to contain three per cent, of 
strychnine; that the same was poison, and of a sufficient quantity to cause 
death, should the whole or even a part of same be administered to a human 
being. Witness further testified that the powder, analyzed by him, had not 
theretofore been In tablet form, for the reason that strychnine tablets are 
composed of strychnine and sugar of milk; whereas, the powder, analjized by 
witness, was composed of strychnine and coriistarch." 

We think this évidence is sufficient to show that the powder ex- 
hibited in court was the identical powder which had been received by 
Jones through the mail addressed to "Mrs. C. G. Comell, Dola, W. 
Va." It clearly appears that, from the time Jones received the letter 
with the powdered contents until the same was delivered to the Bureau 
of Chemistry, the jx)wdered contents were in the possession of Con- 
ner and the post office officiais of the United States ; that the let- 
ter and contents were forwarded by Conner to the Post Office De- 
partment, and that Dr. Hubbard received the powdered contents 
from the Post Office Department. Thus it appears that the en- 
velope and its contents were not out of the custody of the post office 
officiais until the same were delivered to the Bureau of Chemistry 
where Dr. Hubbard, as an employé, made the analysis. 

[6] This disposes of ail the questions raised, except the contention 
of défendant that it was improper to ask Dollie Jones as to whether 
she was in love with the défendant and had been intimate with him. 
In view of the crime with which défendant is charged and the rela- 
tions that existed between Dollie Jones and himself , we think this ques- 
tion, tending as it did to show the interest of the witness and bias 
in favor of défendant, was material to the issue there being tried. 

The évidence in this case clearly tends to show that the défendant 
and Dollie Jones devised a scheme by which they hoped to get rid of 
George C. Jones, and with that end in view the défendant forwarded 
to Dollie Jones the powder in question in an envelope addressed to 
"Mrs. C. G. Cornell." It appears that the défendant and Jones' wife 
began to live together as man and wife very soon after tjje letter in 
question was received, and this strongly corroborâtes the contention 
of the government that the powders were sent by the défendant with 
the view of having Jones' wife poison him and thus pave the way for 
their illicit intercourse. The improper conduct of the défendant and 
Dollie Jones after they had been thwarted in their attempt to kill Jones 
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was in défiance of the state law and in utter disregard of ail ruies of 
decency and proper living. 

We think the défendant had a fair and impartial trial, and that his 
conduct merits the punishment provided by the statute. 

AfHrmed. 



E. G. STAUDE MFG. CO. et al. v. LABOMBARDE et al. 

(Circuit Court of Appeals, First Circuit. January 9, 1918.) 

No. 1276. 

Appeai, and Errob <©=:5l222 — Cokrection of Mandate— Pétition Thebefoh. 
Generally speaking, an application to recall and correct a mandate 
cannot be made after the close of the term, except as to errors of mère 
form; hence, after the expiration of the term at which a decree was re- 
versed, appellant's pétition to recall mandate for correction by addlng 
to the costs taxed, must be denied, where the item songht to be added 
was contested, and no voucher therefor appeared to hâve been before 
the clerk when he prepared the mandate. 

Appeai from the District Court of the United States for the District 
of New Hampshire. 

Suit by the E. G. Staude Manufacturing Company and others 
against Elie W. Labombarde and others. A decree dismissing the 
bill without préjudice, but awarding costs to défendants, was reversed 
on plaintift's appeai. On pétition to recall mandate. Denied. 

Nathan Heard, of Boston, Mass., for petitioners. 

Geo. A. Rockwell, of Boston, Mass., for défendants. 

Before DODGE and BINGHAM, Circuit Judges, and HAEE, Dis- 
trict Judge. 

PER CURIAM. On June 7, 1917, the decree appealed from was 
reversed, and the case remanded to the District Court for further pro- 
ceedings, the appellants to recover their costs in this court. See the 

opinion of the above date in this case. 243 Fed. 362, C. C. A. . 

Judgment was rendered accordingly on the same day, and on August 
S, 1917, a mandate issued, wherein the appellants' costs were taxed by 
the clerk at $68.20. 

The mandate was delivered by the clerk to the appellants' counsel, 
who bas filed the présent pétition, asking for its recall and correction 
by adding to the costs, as taxed, the further sum of $114.50, said to 
hâve been disbursed by the appellants for printing the transcript of 
record on appeai. 

This pétition was not filed until October 30, 1917. At that time the 
October term, 1916, during which the above décision was made and 
tlie costs taxed as above, had closed, and the October term, 1917, had 
begun. The mandate has not been filed in the District Court. 

The costs, having been taxed during the October term, 1916, form 

^=3Foi otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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part of the judgment. Generally speaking, an application to recall and 
correct a mandate cannot be made after the close of the term. Pos- 
ter, Fédéral Practice (4th Ed.) 2149. Except as to errors of mère 
form, clérical errors, or misprision of the clerk, or the like, our power 
to correct the judgment as it stands came to an end with the term at 
which it was rendered. Schell v. Dodge, 107 U. S. 629, 2 Sup. Ct. 
830, 27 L,. Ed. 601. The alleged error now sought to be corrected 
does not, as.it seems to us, fall under any of thèse descriptions. No 
voucher for the amount now sought to be added to the taxation ap- 
pears to hâve been before the clerk when he made it. The présent 
motion is opposed by the appellees, who deny that the amount in ques- 
tion could lawfuUy bave been taxed at any time. This question, if 
raised within the term, we could hâve considered. As the matter 
stands, we are obliged to deny the pétition. 
Pétition denied. 



Mc-CULLOrGH v. UNITED GROCERS' CORP. 

(District Court, N. D. Ohio, E. D. January 29, 1918.) 

No. 9606. 

1. Courts <®=5274 — Fédéral Courts — Jurisdiction— Venue. 

While, under Judicial Code (Act Marcli 3, 1911, c. 231) | 53, 36 Stat. 
1101 (Coinp. St. 1916, § 1035), every suit not of a local nature against a 
single défendant must, where the district contaius more than one divi- 
sion, lie brouglit in the division where the défendant résides, yet an action 
against a foreign corporation dolng business in the state and district in 
which plaintiffl resided should, under section .51 (Comp. St. 1916, § 1033), 
declaring that, where jurisdiction is founded upon diverslty of citizenshlp, 
suit shall be brought only in the district of the résidence of either the 
plaintlfC or défendant, where there was more than one division in the 
district of plaintiff's résidence, be brought in that division in which plain- 
tiff resideil, uotwlthstandiug the foreign corporation did business in the 
other division of the district. 

2. Courts ig=>344 — Service or Process — State Law. 

In an action at law, brought in the feder.al court, service of summons 
should be made in conformlty to the state law. 

3. Corporations <g=5668(4) — Foreign — Service of Process. 

Under Geu. Code Ohio, § 11290, re(iuiring sei-vice on a foreign corpora- 
tion to be had on its managing agent, a return showing service on the 
secretary and treasurer of a foreign corporation is insufflcieut, and 
should be quashed, the statute prescribing the only method of obtaining 
service on a foreign corporation other than on an agent appointed to 
accept service, and the secretary and treasurer of a corporation not 
nscessarily being its managing agent. 

At Law. Action by W. C. McCullough against the United Grocers' 
Corporation. On motion to quash and set aside service of summons, 
on the ground that the action was not brought in the proper division, 
and that service was insufficient. Motion sustained on latter ground. 

<S==>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbereii Digests & Indexes 
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Reed, Meals & Eichelberger, of Cleveland, Ohio, and George W. 
Ritter, of Toledo, Ohio, for plaintiff. 

Forrest Jeffries and Robert Newbegin, both of Toledo, Ohio, for 
défendant. 

WESTENHAVER, District Judge. The jurisdiction of this court 
is based upon a diversity of citizenship between plaintifï and défendant. 
Plaintiff's pétition avers that he is a citizen of the state of Ohio and a 
résident of the city of Cleveland, Ohio. This makes liim a résident of 
the Eastern division of the Northern district of Ohio. The défendant, 
it is averred, is a corporation, organized and existing under the laws 
of the state of Delaware, and is engaged in the wholesale grocery busi- 
ness, with its principal place of business in the city of Toledo, Ohio. 
Toledo is in the Western division of the district. The marshal's return 
shows that the summons was served on the défendant — 

"by leaving at the usual place of business (in Toledo) of tlie United Grocers' 
Corporation, with H. E. Wetherill, secretary and treasurer of United (Jrocers' 
Corporation, personally, a true and certified copy hereof." 

Défendant appears specially and moves to quash and set aside the 
service of summons on two grounds : (1) That this action must be 
brought in the Western division, because the défendant résides there ; 
(2) that, défendant being a foreign corporation, service can he had only 
on its managing agent. 

[1] Section 53, Judicial Code, provides that: 

"Wheii a district contaius more than one division, evory suit not of a local 
nature agaiust a .single défendant must be brought in the division where he 
résides." 

If it be true that, on the fact averred, the défendant résides in the 
Western division of this district, this motion should be sustained. In 
Page V. Chillicothe (C. C.) 6 Fed. 599, Swing, District Judge, consid- 
ering similar language, contained in the law, creating the Eastern and 
Western divisions of the Southern district of Ohio, expresses the 
opinion that an action must be brought in the division in which the de- 
fendant résides, and only refused to dismiss because défendant had 
appeared generally and was held thereby to hâve waived his privilège 
of being sued in the division in which he resided. But later, in United 
States V. Eddy (C. C.) 28 Fed. 226, the same question was carefully 
considered in an action instituted in this district. The motion was 
made to set aside the service, and was heard to Judges Welker and 
Hammond. The question was regarded of such importance that, at the 
suggestion of Judge Hammond, the hearing was adjourned to be heard 
before Mr. Justice Matthews of the United States Suprême Court and 
Judge Welker. It was held that the summons was improvidently and 
irregularly issued, service was set aside, and, a new summons hav- 
ing been issued later and served, the statute of limitations, it was held, 
did not cease to run until the suing ont of the second summons. 

The case hère, however, is différent. In my opinion, this case is 
controlled, not by section 53, but by section 51 of the Judicial Code. 
The latter section provides that, where jurisdiction is founded upon 
247 F.— 5G 
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diversity of citizenship, the suit shall be brought only in the district 
of the résidence of either the plaintiff or défendant. The défendant, 
being a foreign corporation, it is settled law, is a citizen and résident 
only of the state under the laws of which it is organized ; and, inas- 
much as the plaintiff is a citizen and résident of the Northern district 
of Ohio and of the Eastern division thereof, and the défendant a citi- 
zen and résident only of the state of Delavvare, this action was prop- 
erly instituted in the Eastern division. Shaw v. Quincy Mining Co., 
145 U. S. 444, 12 Sup. Ct. 935, 36 E. Ed. 768; Southern Pacific Co. 
V. Denton, 146 U. S. 204, 13 Sup. Ct. 44, 36 L. Ed. 942. See Sinikins' 
Fédéral Suit in Equity, pp. 109, 115, where the authorities are cited 
and reviewed. 

[2, 3] Service of summons should be made hère in conformity to the 
state law, and what is a good service under the state statute will be 
good in fédéral courts, provided only that the notice given by said sum- 
mons is adéquate, according to the rules of due process of law. The 
marshaFs return shows a service pursuant to the state stattite for serv- 
ice of summons on domestic corporation. Section 11290, G. C. of Ohio, 
requires the service on a foreign corporation to be had upon its man- 
aging agent. This section provides the only mode of obtaining service 
of summons on a foreign corporation, other than on an agent ap- 
pointed to accept service of summons. It was so held in Goode v. 
Druggist Ass'n, 16 Ohio Dec. 586, and in Beach v. Kerr Turbine Co. 
(D. C.) 243 Fed. 706. 

The secretary and treasurer of the défendant corporation is not 
necessarily the person having the management of its business in this 
state. If he is, the return could be amended by the marshal to show 
that f àct, and the service already made would be good ; otherwise, the 
motion to quash and set aside the service of summons should be sus- 
tained, and a new summons issued and served upon its managing 
agent — that is, a person in charge of its business. 

The motion will be sustained on the second ground only. An ex- 
ception may be noted on behalf of the plaintiff to this ruling. 



Ex parte GRABER. 
(District Court, N. D. Alabama, S. D. January 15, 1918.) 

(Syllahus hy the Court.) 

1. War <S==11 — "Alibn Enemy" — Déclaration of Intention. 

A subjeet or citizen of the Impérial and Royal Austro-Hungarlan Gov- 
ernment, residlng witliin the United States when Congresis declared a 
state of war to exist between thèse governments, and who has never beeu 
actually naturalized, but has nierely declared his intention to become a 
citizen of the United States, is in law an alien enemy. 

[Ed. Note. — For other définitions, see Words and Phrases, Alien Enemy.] 

<gz=>Por other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Wae ijxoll — Alien Enemies — Arbest and Détention — Statutes. 

Section 4067, Rev. St. (Comp. St. 1916, § 7615), vesting the Président 
with sumniary power to order the arrest and détention of allen enemies, 
is not limited or restricted by section 4O09, Rev. St. (Comp. St. 1916, § 
7617), authorizing TJnlted States courts, upon complaint and after hearlng, 
to detain alien enemies ; sucli section providing simply a method of 
dealing with alien enemies additional to that in section 4067, Rev. St. 

3. Habeas Corpus <S=92(1) — Disputed Questions of Fact — Détermination. 

Xhe courts do not pass npon disputed questions of fact on habeas corpus. 

4. Habeas Corpus ®=3l6 — Ai^ien Enemies — Arrest and Détention. 

The action of the Président of the United States, through the officiais 
designated by law, In orderlng the summary arrest and détention under 
section 4067, Rev. St., of an alien enemy, withln the United States after 
the déclaration of war between the United States and Austro-Hungary, is 
couclusive, and not subject to judiclal revlew on habeas corpus. 

Application for habeas corpus by Oscar Graber to secure his re- 
lease from confinement as an alien enemy. Application denied. 

W. H. McCary and William Vaughan, both of Birmingham, Ala., 
for petitioner. 

Thos. D. Samford, U. S. Atty., of Opelika, Ala., and Hubert J. 
Turney, of Cleveland, Ohio, for the United States. 

HENRY D. CLAYTON, District Judge. This application for 
habeas corpus is filed by Oscar Graber, who allèges that he is unlaw- 
fully restrained of his liberty by the United States marshal for the 
Northern district of Alabama. Petitioner avers that he was "formerly 
a citizen of Croatia, a subject state of the kingdom of Hungary, a part 
of the Impérial Austro-Hungarian Government"; that about 15 years 
ago petitioner came to the United States, and upon reaching the âge 
of 21 years declared his intention of becoming a citizen of the United 
States, and later filed a pétition for naturalization. Graber further 
avers that since the issuance of the proclamation of the Président of 
the United States on December 11, 1917, he has been held in confine- 
ment by the United States marshal, and it appears that he is confined 
as an alien Austrian enemy under authority from the Président. 

Under the provisions of the President's proclamation ail natives, 
citizens, denizens, or subjects of Austria-Hungary, being maies of 
the âge of 14 years and upwards, who shall be within the United 
States and not actually naturalized, and — 

"of whom there may be reasonable cause to believe that he is aiding or about 
to aid the enemy, or who may be at large to the danger of the public peace or 
safety, or who violâtes or attempts to violate. or of vvhoni there is reasonable 
ground to believe that he te about to violate any régulation duly promulgated 
by the Président, or any crimlual law of the United States, or of the states 
or territories thereof, will be subject to sumtnary arrest by the United States 
marshal, or his deputy, or such other offieer as the Président shall deslgnate, 
and to confinement in such penltentlary, prison, jail, military camp or other 
place of détention as may be dlrected by the Président." 

This proclamation was issued shortly after the passage of the joint 
resolution of the Senate and House of Représentatives, dated Decem- 

^=>Foi other cases see same toplo & KEY-NtJMBBR in ail Key-Numbered Digests & Indexes. 
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ber 7 , 1917, declaring a state o£ war to exist between the United States 
and the Impérial and Royal Austro-Hungarian Government, and au- 
thorizing the Président to employ the entire naval and military forces 
of the United States and the resources of the government to carry on 
the war and to bring the conflict to a successful termination. Section 
4067, R. S. (Comp. Stat. 1916, § 7615), is as follows: 

"Whenever there is a declared war between the United States and any for- 
eign nation or government, or any invasion or ijredatory incursion is perpetrat- 
ed, atteinpted, or ttireatened agninst tlie terrltory of the L'nlted States, by 
any foreign nation or government, and the Président makes public proclama- 
tion of the event, ail natives, cltizens, denlzens, or subjects of tlie hostile 
nation or government, being maies of the âge of fourteen years and upward, 
who shall be wlthin the United States, and not actually naturalized, shall be 
liable to be apprehended, restrained, secured, and removed, as allen enemies. 
The Président is authorized in any sueh event, by his proclamation thereof, or 
other public act, to direct the conduct to be observed, on the part of the 
United States, toward the allons wlio become so liable ; the manner and degree 
of the restralnt to which they shall be subject, and in what cases, and upon 
what security their résidence shall be permitted, and to provide for the re- 
moval of those who, not being permitted to réside vvitliin the United States, 
refuse or neglect to dei^art theref rom ; and to establish any other régulations 
which are found necessary in the premises and for the public safety." 

[1] 1. From what has been said above, it will be observed that 
Graber, the petitioner, has never actually been naturalized. Of course, 
his mère déclaration of intention to become a citizen of the United 
States, such déclaration never having been carried into effect, did not 
confer citizenship upon him ; and such déclaration of intention did not 
absolve Graber from the allegiance which he owes to the Austro- 
Hungarian government. He did not by his déclaration of intention 
renounce his allegiance, but merely declared that it was his intention 
to do so at some future time; and so long as his foreign allegiance 
continues he remains an alien. Minneapolis v. Reum, 56 Fed. 576, 6 
C. C. A. 31 ; In re Moses (C. C.) 83 Fed. 995. Graber has not di- 
vested himself of his alienage, and cannot do so until he becomes an 
American citizen by naturalization. It cannot be doubted that by the 
déclaration of war he became in law an alien enemy, one who owes 
allegiance to an adverse belligerent. Lamar v. Browne, 92 U. S. 187, 
23 L. Ed. 650. 

[2] 2. The statutes of the United States provide two methods by 
which alien enemies may be restrained or removed. Under section 
4067, R. S. (U. S. Comp. Stat. 1916, § 7615), quoted above, the Prési- 
dent may direct the manner and degree of the restraint to which alien 
enemies shall be subject, and he is authorized to provide for the re- 
moval from the country of those who, not being permitted to réside 
within the United States, neglect or refuse to départ therefrom. Un- 
der section 4069, R. S. U. S. (U. S. Comp. Stat. 1916, § 7617), courts 
of the United States having criminal jurisdiction are authorized, after 
complaint and upon hearing, to cause alien enemies to be apprehended 
and confined or removed. This last section, however, is not a limitation 
or restriction upon the power given the Président by section 4067, R. S-, 
but provides an additional method of dealing with alien enemies. It 
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is clear that Congress did not intend that the power conferred on the 
Président by section 4067, R. S., to remove alien enemies, should be 
exercised only as provided in section 4069, R. S., which requires a 
complaint against an alien enemy and a hearing. This latter method, 
with its attendant public trial, would oftentimes prove inadéquate and 
ineffective, and the inévitable disclosing of facts would not alvvays be 
best for the safety of the peace and security of the government. Con- 
gress recognized this and by the provisions of section 4067, R. S-, 
vested the Président with summary power to direct the confinement 
or removal of alien enemies. 

[3] 3. Graber, in his pétition for the writ, says that he has done 
nothing and contemplâtes doing nothing forbidden by the Présidents 
proclamation. His pétition, then, in its last analysis, is reduced to a 
pétition asking the court to review a disputed question of fact. Graber, 
as an alien enemy, and admittedly such by his own pétition, confined 
by direction of the Executive, through the appropriate officers of the 
government, on the ground that he is about to violate a régulation duly 
promulgated by the Président under authority of Congress, cannot be 
permitted to négative the fact, or the intention, by application for 
habeas corpus. Disputed questions of fact cannot be reviewed on 
habeas corpus. In re Strauss, 126 Fed. 327, 63 C. C. A. 99. 

[4] 4. The Président, acting in the manner and under the powers 
vested in him by law, has determined that the petitioner is a person 
who, either for the safety of the United States or for petitioner's own 
protection, should be restrained or interned. He has further decided 
that this alien enemy should be restrained as prescribed in section 
4067, R. S. The officers of the law hâve taken the summary action 
authorized by that section, and the question is presented by petitioner 
whether this action of the Président is subject to judicial review. The 
court thinks not. 

The case of In re Moyer, 35 Colo. 159, 85 Pac. 190, 12 L. R. A. 
(N. S.) 979, 117 Am. St. Rep. 189, holds, and it is sound in principle 
and applicable hère, that the décision of the chief executive of a state 
in suppressing insurrection is not subject to review in the courts. In 
that case Moyer, the petitioner, was arrested by authority of the com- 
manding officer of the Colorado National Guard to prevent Moyer 
from taking part in an insurrection which the civil authorities had 
been unable to put down. The Governor of Colorado, acting under 
the authority conferred upon him by law, called out the militia to sup- 
press the insurrection and restore law and order. The court said : 

"By the reply it Is alleged that, notwithstandlnsï the proclamation and dé- 
termination of the Governor that a state of insurrcx-tlon exlsted in the county 
of San Miguel, as a matter of fact, thèse conditions dld not exist at the tinie 
of such proclamation or the arrest of the petitioner, or at any other time. By 
section ô. art. 4, of our Constitution, the fiovernor is the commander lu chief 
of the military forces of the stnte, * * * and he is thereby empowered to 
call out the militia to suppress Insurrection. It must therefore hecome his 
duty to détermine as a fact when conditions exlst in a given locality which 
demand that, lu the discharge of his dutles as chief executive of the state, 
he shall employ the militia to suppress. This being true, the récitals in the 
proclamation to the effect that a state of Insurrection exlsted in the county 
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of San Miguel eannot be controverted. Otherwise, the legality of the orders ot 
the executive would not dépend upon hls judsment, but the judirment of 
another co-ordinate branch of the state government. In ro Bovle [6 Idaho, 
6091 57 Pac. 706 [45 L. R. A. 832, ÔG Ain. 8t. Rep. 2861 ; Luther v. lîorden, 7 
How. 1, 12 L. Ed. 581 : Ex parte Moore, 64 N. C. 802 ; Martin v. Mott, 12 
Wheat. (U. S.) 19, 6 L. Ed. 537." 

And further, in the additional opinion of the Chief Justice (35 Colo. 
164, 85 Pac. 209, 12 h. R. A. [N. S.] 979, 117 Am. St. Rep. 189), it is 
said: 

"If the Judlcial department should undertalce to revlew the facts upon which 
the Govemor acted, It would be a direct interférence with liis authorlty, and 
an assumption of power on the part of the judiciary whicli does not exist." 

The case of In re Boyle, 6 Idaho, 609, 57 Pac. 706, 45 h. R. A. 
832, 96 Am. St. Rep. 286, cited in the opinion in the Moyer Case, is 
also in point. There the Président of the United States, at the re- 
quest of the Governor of the state, sent a military force into the state. 
Application for habeas corpus having been made, the court held that it 
would not review the action of the Governor, and said: 

" * * • It is not the province of the courts to hlnder, delay, or place ob- 
structions in the path of duty preseribed by law for the executive, but rather 
to render hlm ail the ald and assistance in their power * ♦ * to brlng 
about the consummation most devoutly prayed for." 

It may be well said of the power conferred upon the Président ta 
remove alien enemies, as was said of the power conferred upon him 
to call forth the mihtia to suppress insurrections : 

"Whenever a statute givea a discretionary power to any person, to be ex- 
ercised by him, upon liis own opinion of certain facts, it is a sound rule ol 
construction, that the statute constitutes him the sole and exclusive judge of 
the existence of those facts." Martin v. Mott, 12 Wheat. 19, 31, 6 L. Ed. 537. 

The court is of the opinion that such is the true construction of 
section 4067, R. S. U. S., and that tlie Président, or the officers through 
whom he acted, is the exclusive judge of whether Graber was such an 
alien enemy as for the safety of the United States should be restrained 
as provided by law. 

"It is no answer that such a power may be abused, for there is no power 
which is not susceptible of abuse. The remedy for this, as well as for ail 
other officiai misconduct, if it should occur, is to be found in the Constitution 
itself. In a free government, the danger must be remote, since, in addition to 
the high quallties, which the Executive must be presumed to possess of publie 
virtue and honest dévotion to the public interests, the frequency of élections, 
and the watchfulness of the représentatives of the nation, carry with them alL 
the cheeks which ean be useful to guard against usurpation or wanton tyran- 
uy." Martin v. Mott, supra. 

The principles governing the détermination of this case are analo- 
gous to the principles applied when habeas corpus is sought to review 
décisions of the Secretary of Labor and other immigration officiais,, 
under the Immigration Act, that certain alien immigrants, at the time 
of entering the United States, were likely to become a public charge. 
It has generally been held that the décisions of the Secretary, after 
the administrative hearing provided for by the act, are final, and that 
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the courts are without power to review or modify them on application 
for habeas corpus. Ex parte Pugliese (D. C.) 209 Fed. 720. And the 
same is true of the décisions of the boards created under the Con- 
scription Act, in passing upon claims for exemption. Indeed, the ré- 
cent case of Angélus v. Sulhvan, 246 Fed. 54, C. C. A. , is 

somewhat similar to this case. Angélus instituted a suit in the United 
States District Court for the Southern District of New York for the 
purpose of securing a review of the action taken by the local and dis- 
trict boards created under the Conscription Act, approved May 18, 
1917 (40 Stat. 76). He alleged that he was a subject of Austria- 
Hungary, and an alien who had not declared his intention to become 
a citizen, and that as such he was not subject to conscription. He 
also averred that he had filed an affidavit claiming exemption on this 
ground, that the local board denied his claim of exemption, and that 
upon appeal the district board affirmed the ruling of the local board 
and Angélus was ordered to report for military service. The court 
held that the décision of the board denying Angélus' claim of exemp- 
tion, on the ground that he was a subject of Austria-Hungary, was 
final, and could not be interf ered with by the courts. 

It is interesting to note, in the présent circumstances, that the prin- 
ciples stated above are also followed by the English and Canadian 
courts. In the annotated note following the report of the case of 
Porter v. Freudenberg (English Court of Appeal) 1 K. B. 857 (1915) 
5 B. R. C. 600, are cited the cases of Rex v. Vine Street Police Sta- 
tion (1915) 113 L. T. N. S. 971, and Re Gusetu (1915) 29 Can. Crim. 
Cas. 427, holding that the rule that a court will not entertain an ap- 
plication for habeas corpus from a prisoner of war applies to a civil- 
ian subject of an enemy state, who has been interned as a measure of 
public safety. 

In this case the Président, under the authority conferred upon him 
by law and in the manner prescribed by section 4067, R. S., has acted 
through the proper officiais, and their détermination that Graber is an 
alien enemy, who should be restrained or interned, is final and con- 
clusive, and is not subject to review by the courts. 

The application for the writ is denied. 
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MUIB V. IX)UISVILLB & N. R. CO. 
(District Court, W. D. Kentucky. March 2, 1918.) 

1. OiTizENS <S=52 — Corporations. 

A corporation is a eitlssen of the state under whose laws it was or- 
ganlzed. 

2. Kemoval of Catjsm ©=95 — ErFECT of Filing ï*etition and Bond. 

Where défendant appeared in an action In the state court, and ten- 
dered therein and prayed leave to file a pétition for removal of the cause 
to the fédéral court, at the same time tendering a bond in the terms 
prescrlbed by lavv, with good and suffldent sureties, the cause was effec- 
tively removed to the fédéral court, notwithstanding the state court re- 
fused to enter the removal order sought. 

3. Courts <S==>ûOS(8) — Refusal to Enter Ohdkr of Eemoval — Injonction. 

Where defendant's flllng of a pétition for removal of a cause to the 
fédéral court and tender of a bond efCectually removed the cause, though 
the state court declined to enter an order of removal, the fédéral court 
may protect its jurisdlction by injunctlon order, restraining the plaintlffs 
and their attorneys from furtlier prosecuting the action In the state court. 

4. Evidence i@=>46 — Judicial Notice — Pbesidential Procla-mations. 

The courts will take .iudicial notice of the proclamation of the Prési- 
dent of December 26, 1917, declarlng the necesslty to take possession and 
control of certain Systems of transportation in the United States, in- 
cluding railroads. 

5. United States <S=558% — Pkoperty — Seizuke — Litigation. 

Where property of the United States has been seized or impleaded In 
litigation between individuals, the government, through the suggestion by 
the district attomey, in a form showlng tltle to the property in the 
United States, may secure release of the property without becoming a 
party, In whlch event the litigation must cease. 

6. United States <S=>125 — Jurisdiction — Acttions Against United States. 

Where by proclamation of December 26, 1917, the Président, under Act 
Aug. 29, 1916, c. 418. § 1, 39 Stat. 645 (Comp. St. 1916, § 1974a), pro- 
viding that the Président is empowered, through the Secretary of War, to 
take possession and assume control of any System or Systems of trans- 
portation, or any part thereof, and to utlllze the same for the transfer 
or transportation of troops, war material, and equipment, or for such 
other purposes connected wlth the emergency as may be needful or dé- 
sirable, took possession of and assumed control of every System of trans- 
portation wlthln the United States, including railroads, the Secretary of 
the Treasury being appolnted Director General, actions thereafter beguii 
against a railroad company for causes arlsing prior to the proclamation 
cannot, despite the extremely broad war-making powers of Congi-ess un- 
der Const art. 1, § S, be defeated on the groimd that, as the United 
States had taken over the property of the railroad company and had not 
given Its consent to be sued, the courts were vs'lthout iurisdiction, the 
actions In elïect being against the soverelgn, for the doctrine that, where 
property of the government is seized or Impleaded In litigation between 
individuals, the government may secure its release by suggestion of that 
fact, in whlch case the litigation must end, applies only where property 
has been actually seized or impleaded, and the mère Institution of actions 
against railroad companles was not a seizure of property of whlch the 
government had taken control. 

7. Removal of Causes <S=>19(]) — Pedebal Courts — Juhisdictions — "Actions 

Arising Under Constitution or Laws of United States." 

In such case, as Act Aug. 29, 1916, does not authorize the Président to 
make any proclamation of any character in taklng possession and assum- 

®=3For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgeats & Indexe» 
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Ing control of trausportation Systems, and thiis the presidential proelama- 
tion Is wlthout force of law, actions hegun in tlie state court agalnst a 
railroad coinpany ufter tlie Président had taken possession of railroads, 
which were based on tlie négligence of the railroad company occurring 
prior to the executive action, eannot be renioved to the fédéral courts, 
under Judieial Code (Act March 3, 1911, c. 2;!1) § 28, 30 Stat. 1091 (Comp. 
St. 1916, § 991 [1]), on the gronnd that they were actions arising under 
the Constitution and laws of the L'nited States, for the cause of action 
was not based on any act of Congress, and the proclamation of the Prési- 
dent, though it might hâve afforded basis for the actions, was without 
effect as law. 

8. TjNrTED States <g=>28 — Législative Depaetment— Executive .Régula- 

tions — Statute. 

While Congress may aiithorize heads of executive departments or other 
officiais to malie régulations within certain limlts, and when made within 
those limits such régulations hâve the force and effect of law, the 
délégation of authority to niake regulatory orders gives no power to add 
to, talie from, or modlfy tlie limitations prescribed hy Congress, and, as 
Act Cong. Aug. 29, 1916, authorizing the Président to take possession of 
and assume control of transportation Systems through tlie Secretary of 
War, Iliade no provision for presidential proclamation providing an 
elaborate seheme of control, sucli proclamation lias no force as law. 

9. Cokstitutiomal Law (g=3l0,'5 — A^ested Rights — Rethoach^ive Législation. 

Where, as a resuit of a railroad wreck, plaintiffs acquired causes of 
action agalnst a railroad company arising out of the relation of carrier 
and passenger, such rights were then vested, and they eannot be takeii 
away or divested by authority exerted tliereafter, eitlier by a législative 
body or by an executive officer ; and hence, though the Président tliere- 
iifter took possession of and assumed control of railroads under Act 
Aug. 29, 1910, such vested rights of action could not be interfered with. 

10. Removal of Causes «©=^25(1) — Actio:js Arising TJnoeb Laws and Con- 

stitution OF Uniteh States — Rigiit of Removal. 

To removo from the state to the fédéral court an action on the ground 
that It arose under the Constitution and laws of the United States, such 
fa(,'t inust appear from the initial pleadlng of the plaintlff ; and, where 
it did not apijear, such cause eannot be removed, tliough the action was 
one agalnst a railroad company, and It was contended that, because the 
Président, under Act Aug. 29, 1916, had taken possession of and assumed 
control of railroads before tlie initiation of tlie action, the cause was one 
removable, as arising under the laws of the United States. 

Actions by J. W. Muir, administrator of George S. Muir, by Jasper 
W. Muir, administrator of N. W. Muir, by Thomas J. Miller, admin- 
istrator of Mabel Brown Miller, by H. H. Mashburn, administrator of 
Emily Mashburn, by R. H. Miller, administrator of Lillian Miller, 
and by J. E. Smith against the Louisville & Nashville Railroad Com- 
pany, which were begun in the state court and removed by défendant 
to the fédéral court. On motion to remand, The proceedings were 
also Consolidated with suits in equity by the Louisville & Nashville 
Railroad Company against Jasper W. Muir, administrator of George 
S. Muir and others, and against the other plaintiffs and their attor- 
neys, to enjoin proceedings in the state court, which had declined to 
enter an order for the removal sought. Motions for remand sustain- 
ed, and the temporary restraining order issued on the several bills set 
aside and the bills dismissed. 

^SjFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Nat. W. Halstead and J. D. Wickliffe, both of Bardstown, Ky., and 
Frank P. Straus and Howard B. L,ee, both of Louisville, Ky., for 
plaintiffs. 

Helm Bruce, H. L. Stone, E. S. Jouett, and B. D. Warfield, ail of 
Louisville, Ky., for défendant. 

WALTER EVANS, District Judge. The first six of the above- 
styled suits are actions at law, vvhich hâve been removed to this court, 
while the other six of them are suits in equity, brought in this court, 
seeking to enjoin separately the prosecution in the state court of each 
of the others. 

[1] The Louisville & Nashville Railroad Company (which will be 
called the Railroad Company) is a corporation organized under the 
laws of this state, and therefore is a citizen of Kentucky. On Decem- 
ber 20, 1917, there occurred at Shepherdsville, Ky., an accident to a 
passenger train of the Railroad Company which brought instant death 
to at least 45 passengers, ultimate death to not less than 4 more of 
them, and suffering and injury to 47 others. They were ail at the 
time passengers on a train operated locally between Louisville, Ky., 
and Bardstown, Ky., which cities are about 40 miles apart. The dis- 
aster was the most distressing which had ever happened in the long 
life of the Railroad Company, and brought from its président, Mr. 
Milton H. Smith, a published statement, notably commendable in 
spirit and tone (which we are much tenipted to insert in full), admit- 
ting liability and offering to make settlements in the fairest spirit. 
No adjustment of damages, however, could be reached in thèse cases. 

At varions dates between January 9, 1918, and February 2, 1918, the 
six actions at law first above styled were commenced by the respective 
plaintiiïs therein against the Railroad Company in the Nelson circuit 
court of Kentucky. The amount sued for ranged from $100,000 to 
$35,000 in those fîve of the suits where death had occurred, and ,$20,000, 
the amount sued for in that one of the actions where death did not 
resuit from the injuries received. 

[2] The term of the Nelson circuit court, then next, began on the 
second Monday (the llth day) of February, 1918. At that time the 
Railroad Company appeared therein and tendered to that court and 
asked its leave to file in each of the cases its pétition for the removal 
thereof to this court. It also with each pétition tendered a bond in 
the terms prescribed by law, with good and sufficient surety thereon. 
Upon considération of the motions for leave to file the several péti- 
tions for removal the Nelson circuit court denied each of them, and 
declined to enter an order for the removal sought, though in each case 
the court found the bond tendered to be sufficient. Obviously each 
of the suits was effectively removed to this court by what had been 
donc. Traction Co. v. Mining Co., 196 U. S. 239, 244, 25 Sup. Ct. 251, 
49 L. Ed. 462; Marshall v. Holmes, 141 U. S. 595, 12 Sup. Ct. 62, 35 
L. Ed. 870, and cases cited; Stevenson v. Illinois Central R. R. Co. 
(C. C.) 192 Fed. 958. 

A transcript of the record in each case was filed in this court on the 
16th day of the same month. In no one of the six actions at law thus 
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removed was there any person sued as a défendant, except the Rail- 
road Company. Each plaintiff in the six actions was a citizen of Ken- 
tucky, and his action was against another citizen of the same state. 
Each plaintifï in his pleading alleged in clear and expUcit terms that 
the injured person, at the time of the accident, had been a passenger 
on the train then owned and operated by the Railroad Company, and 
that while such passenger, and Ijy the gross and inexcusable négligence 
of the défendant in operating its train, the injury complained of had 
been inflicted. Thèse averments in substance stated the whole cause 
of action, and nothing else was relied upon by the respective plaintiffs 
as a basis for the recovery sought. 

[3] In this condition of the record the plaintifï in each of the ac- 
tions thus removed entered a motion to remand it to the state court; 
but as that court had refused to remove the cases, and as each of them 
was upon its docket for trial at the term then in session, the Railroad 
Company filed in this court its separate bill in equity against each of 
the several plaintiffs in the actions at law and his attorneys therein, 
and thereby sought a separate injunction against the plaintiffs sever- 
ally and their respective attorneys to prevent them from f urther prose- 
cuting in the state court their respective actions which had been re- 
moved to this court. Pursuant to the prayer in its several bills, the 
Railroad Company moved in each case for an injunction pendente lite. 
Those motions and the motions to remand were ail heard together, and 
must be determined upon the same propositions of law, and it is there- 
fore convenient to embrace ail of them in one opinion; it being ap- 
parent, we think, that, if this court has no jurisdiction, the actions at 
law must ail be remanded to the state court, while, if the jurisdiction 
is hère, that jurisdiction must be protected through the injunctions 
sought by the Railroad Company. This course is abundantly support- 
ed by the décision of the Suprême Court in Madisonville Traction Co. 
v. St. Bernard Mining Co., 196 U. S. 239, 256, 25 Sup. Ct^251, 49 L. 
Ed. 462, which affirmed the judgment of this court in 130 Fed. 794. 

Section 24 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1091 [Comp. St. 1916, § 991(1)]) among other things, provides that: 

"The District Courts shall hâve original jurisdiction as follows: 
"First. Of ail suits of a civil nature, at commou law or in eiiuity * * * 
wliere the niattei' in coiitroversy exeeods, e.xclusive of i)iterest and costs, the 
gum or value of tliree thousand dollars, and arises under the Constitution or 
laws of the United States." 

And section 28 of the Code (Comp. St. 1916, § 1010) provides that 
"any suit of a civil nature, at law or in equity, arising under the Con- 
stitution and laws of the United States, * * * Qf ^yhich the Dis- 
trict Courts of the United States are given original jurisdiction," may 
be removed by the défendant or défendants therein to the District 
Court, if brought in a state court. 

Under thèse provisions the Railroad Company in its pétitions claims 
the right to remove the cases. It is entirely clear, from the pétitions 
of the several plaintiffs filed in the state court, that the amount in 
controversy in each case exceeds the sum or value of $3,000, exclusive 
of interest and costs, and equally is it clear that the cause of action 
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stated by each plaintiff is not one which appears from the plaintiiFs 
pleading itself to arise under the Constitution or laws of the United 
States. This being so, the Railroad Company admits at the outset 
that it is confronted with many adverse rulings of the Suprême Court. 
Only one of thèse need be cited, for in its opinion in In re Winn, 213 
U. S. at page 465, 29 Sup. Ct. 516, 53 L. Ed. 873, the court fully 
covered the subject when it said : 

"It Is the settled interprétation of thèse words, as used In this statute con- 
ferring jurisdlction, that a suit arises under the Constitution and laws ol 
the United States only when the plalntiff's statement of his own cause of ac- 
tion shows that it is based upon those laws or that Constitution. It is not 
enough, as the law now exista, that It appears that the défendant may flnd 
in the Constitution or laws of the United States some ground of défense. 
Louisville & Nashville Railroad v. Mottley, 211 U. S. 149 [29 Sup. Ct. 42, 53 
Ia Ed. 126], and cases cited. If the défendant bas any such défense to the 
plaintiflf's elaim it may toe set up in the state courts, and if properly set up, 
and denied by the highest court of the state, may ultimately be brought to 
this court for décision." 

Nevertheless the Railroad Company seeks to maintain the jurisdic- 
tion of this court upon the gênerai proposition that the facts stated in 
its pétitions for removal are such as, if true, will authorize a depart- 
ure from the gênerai rule. We are thus brought to the novel, in- 
teresting, and important questions presented for détermination. Aid- 
ed by the able, ingénions, and energetic arguments of counsel for the 
various parties, we hâve given them very careful considération. 

The sole ground upon which the right of removal in each case îs 
claimed is that the suit arises under the Constitution or laws of the 
United States; but obviously, as no one of them arises under any 
express clause or provision of the Constitution itself, the right to re- 
move must be regarded as asserted upon the single proposition that 
each of the several actions arises under the "laws of the United 
States." Accordingly in each of its pétitions for removal the Railroad 
Company states that in the act making appropriations for the support 
of the army for the then current fiscal year, approved August 29, 1916, 
there was a clause which reads as follows: 

"The Président, in time of war, Is empowered, through the Secretary of 
War, to take possession and assume control of any System or Systems of 
transportation, or any part thereof, and to utilize the same, to the exclusion 
as far as may be necessary of ail other trafflc thereon, for the trans^fer or 
transportation of troops, war material and equipment, or for such other 
purposes connected with the eraergeney as may be needful or désirables." S9 
Stat. 643, 4 Comp. Stat. p. 3778, § 1974a. 

Each pétition for removal also states that on December 26, 1917, the 
Président, therein reciting that previously in 1917 Congress had de- 
clared war, first against Germany, and afterwards against the Austro- 
Hungarian government, and that it had become necessary, under the 
législative provision just copied, to take possession and control of 
certain Systems of transportation for the transfer or transportation of 
troops, war material, and equipment therefor, and for other useful and 
désirable purposes connected with the prosecution of the war, had 
made proclamation that he, as Président, through Newton D. Baker, 
Secretary of War, would take possession of and assume control at 12 



MUIR V. LOUISVILLE & N. K. CO. 893 

o'clock noon on the 28th day of December, 1917 (though for account- 
ing purposes such taking possession should only operate as from mid- 
night on the 31st day of December, 1917), of every System of trans- 
portation within the United States, including railroads. 

[4] It also appears in the proclamation, of which vve take judicial 
notice, that while, nominally, possession and control of the Systems 
of transportation are to be taken through the Secretary of War, in 
that document in plainly expressed language it is "directed that the 
possession, control, opération and utilization of such transportation 
Systems hereby by me undertaken shall be exercised by and through 
William G. McAdoo, who is hereby appointed and designated Director 
General of Railroads," and as such is given ail the power and author- 
ity f ully set f orth in the proclamation, although this was done in "time 
of war" and obviously in a war emergency. As ail know, Mr. McAdoo 
was then and is now the Secretary of the Treasury. It is also shown 
that at the time appointed in the proclamation he, as the Director Gen- 
eral of Railroads, took full possession and control of such of the de- 
fendant's property as is designated in the proclamation, and yet holds 
the same. 

In thèse circumstances the Railroad Company contends : (1) That 
as ail its property has been taken from it in the manner stated, as the 
government cannot be sued without its consent, and as such consent 
has not been given, the courts hâve no right to proceed against the 
défendant in thèse cases ; (2) that, as matter of law, it results from 
the facts shown that the actions which bave been removed must be 
considered as having arisen under the laws of the United States, no 
one of them having been commenced in the state court until on or 
after January 9, 1918 ; and (3) that thèse facts bring about a situ- 
ation which must be held to justify a ruling that thèse cases présent 
an exception to the gênerai rule that a removal cannot be sustained 
unless the plaintifï's own pleading shows on its face that his cause of 
action arises under the Constitution or laws of the United States. 

[5, 6] Thèse contentions involve questions of momentous impor- 
tance, which, in the great crisis now upon the country, will only be dis- 
cussed to the extent necessary to a proper détermination of the rights 
demanded under them by the Railroad Company. Our décision must 
and will be limited to ascertaining what those rights are in thèse cases. 

By article 1, section 1, of the Constitution, ail the législative power 
of the government is vested in the Congress. By the same article, 
section 8, Congress is given power to déclare war, to raise and support 
armies, and to make ail laws which niay be necessary and proper for 
carrying into exécution ail the powers given by the section. Ail agrée, 
and the courts hold, that in time of war the Congress has wide dis- 
crétion in determining what is "necessary and proper" to make good 
its déclaration of war against the enemies of the country. Thèse pro- 
visions, in this connection, become ail the more important because, in 
his proclamation, the Président declared in express words that in tak- 
ing control and possession of the railroads of the country he was 
acting by virtue of that statutory provision and the resolutions declar- 
ing war. This being true, and the Railroad Company making claim 
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to the right of removal of thèse cases from the state court upon the 
same statutory provisions and the action of the Président thereunder, 
Ave are brought to the necessity of analyzing the provisions of that en- 
actment. While by no means comprehensive, nor possibly adéquate 
to the great emergency which subsequently arose, they are neverthe- 
less, sa far as they go, neither doubtful nor ambiguous. In order that 
they may serve the great purposes which they were intended to ac- 
compHsh, they necessarily must be construed to carry the impHed right, 
when control and possession of the transportation Systems are taken 
under them, to hâve those systems utilized and operated in the most 
efficient manner. We shall yield full efïect to thèse propositions in 
Avhat we say concerning the proper construction of the provisions 
themselves, so far as thèse cases demand it. 

The statute authorizes the Président (a) in time of war, (b) through 
the Secretary of War, (c) to take, possess, and assume control (d) of 
any system of transportation, to the exclusion, if necessary, of any 
other transportation thereon, (e) for the transfer or transportation of 
troops, war material, and equipment, and for such other purposes con- 
nected (f) with the emergency as may be needful or désirable. Under 
no established rule of interprétation can it be doubted that it was the 
intention of the législative body to authorize, in time of war, the War 
Department and no other to take over the raiiroads for war purposes, 
such as transportation of troops and war material, and for such other 
purposes as might be désirable in the emergencies of war. Besides 
being an appropriate function of the War Department, it was the plain 
meaning of the statute which Congress enacted that the War Depart- 
ment should hâve authority over it, and even if we assume (which is 
inconceivable) that the Secretary of War declined for that department 
to take up the war work indicated, we find nothing in the statute which 
authorizes it to be taken up by the Treasury Department, nor by a 
Director General of Raiiroads; Congress not having intrusted the 
work to either. And the situation, if strict rules were to operate, 
might involve considération of the question whether the rule stated 
by the Suprême Court in Smith v. Black, 115 U. S. at page 319, 6 Sup. 
Ct. 56, 29 ly. Ed. 398, to the efïect that, "where there is a statute re- 
quiring a thing to be done by a known and responsible public officer, 
it may wel! be held that he must do it in person," would not apply. 

But the Railroad Company in this case makes no objection to the tak- 
ing over of its property under the proclamation, and we are no further 
concerned with the situation than to inquire whether there is anything 
in the entire record from which we may fairly draw the légal conclu- 
sion, either upon the statute or the President's proclamation, or upon 
anything done under either, that the several actions which hâve been 
removed arise under the Constitution or laws of the United States, and 
especially as ail that has been done by the government was done after 
each of the causes of action had become perfect as against the Railroad 
Company. 

True, as the Railroad Company insists, the law is that the United 
States cannot be sued without its consent; also it is true that the 
government has not consented to being sued in thèse cases, though, if 
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ownership and title to the property of the Railroad Company has 
passed to the United States, the authorities estabHsh the proposition 
that, if that property has been seized or impleaded in a Utigation be- 
tween individuals, the government, through the district attorney, may 
secure its release by suggestion to the court without making the gov- 
ernment a party. In such cases, when the district attorney makes the 
suggestion in a form which shows the United States to hâve title, the 
litigation must end. Stanley v. Schwalby, 147 U. S. 512, 513, 13 Sup. 
Ct. 418, 37 L. Ed. 259; Carr v. United States, 98 U. S. 438, 25 L. 
Ed. 209; The Siren, 7 Wall. (74 U. S.) 153, 154, 19 U Ed. 129. This 
doctrine, however, applies only where the property of the United 
States has been seized or is impleaded in some litigation. So far 
nothing of that sort has occurred or appears hère, and we conclude 
that the first of the contentions of the Railroad Company above stated 
cannot be maintained. 

[7-9] The second of the contentions of the Railroad Company, 
briefly stated, is that the actions were ail brought in the state court 
after the promulgation of the President's proclamation and the taking 
possession thereunder of property of the Railroad Company. Much 
of what we hâve already said is applicable to this contention, but il 
requires further and somewhat more radical treatment, and especially 
must we ascertain what, if any, efïect upon the rights of the plain- 
tiffs in the litigation the proclamation of the Président can hâve. 

Certainly the proposition is so well established as to be elementary 
that Congress may authorize heads of departments or other officers 
to make régulations within certain limits, and, when made within 
those limits, such régulations hâve the force and effect of law, and may 
be enforced as such; but it has often been held that the délégation of 
authority to make regulatory orders gives no power to add to, take 
from, or modify the limitations prescribed by Congress. United 
States V. 200 Barrels Whisky, 95 U. S. 576, 24 U. Ed. 491 ; United 
States V. 11,150 Rounds Butter, 195 Fed. 663, 664, 115 C. C. A. 463. 
In many instances proclamations by the Président, authorized by the 
Constitution or by statute, have been given great efïect. Notably was 
this so in United States v. Klien, 13 Wall. 129, 20 L. Ed. 519, and 
Armstrong v. United States, 13 Wall. 154, 20 L. Ed. 614, and other 
cases. 

On its face the act of August 29, 1916, does not give authority to 
the Président to make or promulgate a proclamation of any character. 
No one, however, could or would contend that he had not abundant 
authority to issue such documents whenever he thought it proper to 
give notice or information toi the public. But such papers cannot 
have any efïect as laws, in the absence of express constitutional or 
congressional authorization. We cannot say that the Président had 
any view to the contrary of this when he issued the proclamation in 
question; but the second contention of the Railroad Company, which 
demands considération, is and necessarily must be based upon the idea 
that that document did have the force and effect of law, and should, 
as such, be enforced to the extent that it therefrom be made to resuit 
that any suit subsequently brought against a railroad company whose 
property had been taken into possession under the statute (even if 
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such suit were broiight upon a cause of action which had been perfect- 
ed on or before December 20, 1917) arose under the laws of the 
United States. While the statute is silent upon the subject of litiga- 
tion of any character, it by no means follows that causes of action 
might not arise thereunder. 'J'he vital question hère is not that, but is 
this : Did the causes of action of the several plaintiffs, as stated in 
their pétitions, so arise, or did they arise under the proclamation 
of the Président? In the familiar and oft-cited case of Tennessee v. 
Davis, 100 U. S- at page 264, 25 L. Ed. 648, the Suprême Court said : 

"Cases arlsing under the laws of the United States are such as grow out 
of the législation of Oongress, whether they constltute the rlght or privilège, 
or elaim or protection, or défense of the party, lu whole or in part, by whom 
they are asserted." 

This language was repeated in the case of Bock v. Perkins, 139 
U. S. at page 630, U Sup. Ct. 677, 35 L,. Ed. 314, and, when we 
subject the cases before us to this authoritative test, can we properly 
say it is met? We think clearly not, because obviously thèse cases 
arose out of the facts stated in the pleadings of the several plaintiffs, 
and not out of the législation of Congress. Nevertheless, in effect it 
is urged that, when the statute is read in connection with the proclama- 
tion of the Président, the test is met. There possibly might be great 
force in this view, were it not, first, that the statute does not author- 
ize the proclamation, and there fore leaves that document without force 
as législation of Congress or as a law of the United States ; and, 
second, that the causes of action arose upon facts plainly stated by the 
plaintiffs, and consequently, even if it could by any possibility be said 
that they arose under the proclamation, they nevertheless would not 
arise under any law of the United States — the proclamation not being 
such. The statute is silent upon the subject of litigation of any char- 
acter, and does not attempt to close either the state or fédéral courts 
to any person who might already bave an existing cause of action 
against any railroad company upon the mère ground that the property 
of the company had been taken over for a temporary though most im- 
portant use. The proclamation désignâtes Mr. McAdoo as Director 
General of Railroads. This position being unknown to the law, its 
powers are not fixed ; but we suppose it was the intention to make 
him, not only a member, but the head, of the board of directors of each 
railroad company, the property of which was taken into possession — 
thus giving him, instead of the Secretary of War, the control of ail 
opérations under the statute. Many rules for him to enforce appear to 
be prescribed in the proclamation, but we pass over ail of them as hav- 
ing no bearing upon the cases before us, except that one of them 
which is in this language: 

"Except with the prlor writteu assent of said Director, no attachment by 
mesne process or on exécution shall be levied on or against any ot the property 
used by any of said transportatlon Systems in the conduct of their business as 
coninion carriers; but sults may be brouglit by and against said carriers 
and judgments rendered as hitberto nntll and except so far as said Director 
may, by gênerai or spécial orders, otherwlse détermine." 

We find no statutory warrant for this provision in the proclamation, 
and especially none for the exception mentioned in the last clause of 
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it. We may, however, ignore that exception, because nothing appears 
to show any attempt to carry it into effect; but, even if we suppose 
that the other Hmited interruption of the rights of Htigants whiic the 
war goes on should be patriotically accepted by ail good citizens, iiti- 
gant and otherwise, it by no means foUows that the law authorizes any 
interférence with the course of judicial procédure between litigants 
before the time arrives when there might be attempts to seize, under 
exécution issued upon final judgments, property in the temporary 
possession of the United States under the proclamation. Nor can we 
see how even a right to prevent interruption of such temporary pos- 
session after final judgment bas been rendered can, per se and in- 
dependently of the nature of the cause of action, support the theory ol 
the Railroad Company that the suits in which judgments may be 
rendered arise under the Constitution or laws of the United States. 

The non sequitur becomes apparent when we recall the exact nature 
of the cause of action declared upon by the respective plaintififs. Upon 
the allégations of bis pleading each plaintiff seeks a money judgment 
and nothing else. Neither of the plaintififs bas made any claim in liis 
pleading to be entitled, under our Code of Practice, to any provisionaï 
remedy hke an attachment or other similar writ under which any part 
of defendant's property could be seized pendente lite. When, if ever, 
judgments shall be rendered in favor of the plaintififs, the question uï 
means for their enforcement shall arise, it may demand the considéra- 
tion of the trial court ; but at présent we are concerned only with th-^ 
question of whether we hâve jurisdiction — not, indeed, to seize prop- 
erty, but "to hear and détermine a cause." The question of jurisdic- 
tion hère must be determined upon the nature of the cause of action, 
and from that we ascertain whether it arises under any law of the 
United States. 

Furthermore, it is obvions from the averments of bis pleading that 
the cause of action of each plaintiff arose and was perfected immedi- 
ately after the infliction of the injuries complained of. At once there- 
after each plaintiff had a clear right to sue upon that cause of action. 
Each one of them promptly exercised that right and commenced his ac- 
tion at law in the state court. As it is quite obvious from the pleading n 
of the plaintiffs that each of the causes of action arose out of what oc 
curred while the relationship of passenger and common carrier existed, 
and not out of any law of the United States, the right of each plaintiff 
to sue became a vested right on December 20, 1917, and cannot be 
taken away or devested by any authority exerted, ex post facto, either 
by a législative body or by an executive officer of any degree. This 
proposition was clearly announced by the Suprême Court when, in An- 
gle V. Chicago, St. Paul, etc., Railway, 151 U. S. at page 19, 14 Sup. Ct. 
247, 38 L. Ed. 55, it said : 

"A right of action to reeover damage.? for- an injury Is property, and has a 
I^egislature ihe power to destroy such property? An executive may pardon 
and thus relieve a wrongdoer from the piniishinent the publie exacts for the 
wrong ; but neitlter executive nor Legishiture can pardon a private wrong or 
relieve the wrongdoer from civil liability to the individual he has wronged." 

After the plaintiffs' causes of action had ail arisen, the President's 
proclaination was promulgated, and in pursuance thereof possession 
247 F.— 57 
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and control of the Railroad Company 's property was taken. Upon this 
State of fact as its sole basis the Railroad Company contends that each 
of the separate causes of action arose under the laws of the United 
States. After most careful considération we hâve, upon the grounds 
stated, concluded that this contention has not been maintained and is 
not maintainable. 

[10] The third contention of the Railroad Company is that the f acts 
hère justify the conclusion that thèse cases présent an exception to the 
gênerai rule that in order to remove the plaintiff's pétition on its face 
must show how the action arises under the Constitution or laws of the 
United States, and in support of this suggestion the counsel for the 
Railroad Company cite cases like Pacific R. R. Removal Cases, 115 U. 
S. 1-24, 5 Sup. Ct. 1113, 29 L. Ed. 319; Texas & Pacific R. Co. v. 
Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132; Texas & P. R. 
Co. V. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829 ; Maçon Gro- 
cery Co. v. Atlantic Coast Une, 215 U. S. 501, 30 Sup. Ct. 184, 54 L. 
Ed. 300; Toledo R. R. v. Penna. Ry. (C. C.) 54 Fed. 730, 19 L. R. A. 
387. 

Careful considération of each of thèse cases has failed to convince 
us that any one of them has any tendency in the direction suggested. 
It is an everyday construction of the Removal Act that the diverse citi- 
zenship of the parties may be shown for the first time in the pétition 
for removal, for the reason that in stating a cause of action an alléga- 
tion of citizenship is not material, and need not be made by the plain- 
tif? ; but it is différent as to the amount in controversy. In respect to 
that the plaintiff must, in an action at law, state the amount he seeks 
to recover, and ordinarily the case is not removable unless the amount 
in controversy exceeds the sum or value of $3,000 and is claimed by 
the plaintiff in his pleading. So, in stating the nature of his claim, the 
plaintiff's pleading should show, and, if well constructed, does show, 
the nature of his claim and how it arises, and in this way, if he seeks to 
recover under the Constitution or laws of the United States, it will in- 
evitably so appear. Thèse propositions are the basis of the rule stated 
in the Winn Case, supra, and in the extract we hâve made from the 
opinion in that case the Suprême Court has pointed out that, if the de- 
fendant has any défense based upon the claim that the action is one 
arising under the Constitution and laws of the United States, he can 
set it up in the state court, and, if it is denied, he can carry the case to 
the Suprême Court. 

The several motions of the plaintîffs to remand to the Nelson circuit 
court will be sustained for want of jurisdiction in this court. In each 
of the equity suits the temporary restraining order made at the hearing 
will be set aside, the motions for temporary injunctions will be each 
overruled, and each of the bills in equity will be dismissed, with costs. 

Orders accordingly may be entered. 
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EXPANDED METAL CO. et al. v. GENERAL FIREPROOFING CO. 

(District Court, N. D. Ohio, 10. D. December 15, 1917.) 

No. 6. 

1. Patents ©=331S(2) — Accountixg for Infringement — Right to Both Prof- 

its AND Damages. 

Where, on an accounting for damages and profits in an infringement 
suit, the profits made by défendant are in exeess of complainant's dam- 
ages, eomplaiiiaut is not entitled to recover damages in addition to profits. 

2. Patents ©=3319(3) — Sdits fob Infringement — Right to Incbease or Dam- 

ages. 

Wliere défendant, before making use of the process subsequently held 
to be an infringement, obtained the opinion of counsel of standing tliat 
it did not iufri]ige, and during the entire time of the infringement there 
were décisions of fédéral courts of high authority holding the patent in- 
valid, the question being finally settled in favor of its validity by the 
Suprême Court, the damages should not be trebled by the court, nor any 
sum added as punishtnent, or for complainant's expense of litigation. 

3. Patents ©=319(1) — Damages for Infringement— Establishbd Royaltt. 

A master's flnding of an established license fee for the use of a patented 
process, making it the measure of damages for infringement, held not er- 
roneous, because the licenses granted also included the right to use 
other patented processes, ajid were exclusive within a limited territory, 
where the processes lieensed were not capable of conjoint use, but the 
licensees had the option to use either, and the same royalty was pald 
after the other patents expired, including during the time of infringement. 

4. Patents ©=3318(0) — Infringement — Profits Recovebable. 

An Infringer is llable for only sucli profits as were actually made by 
the infringement, and is entitled to a déduction of expenses and losses 
incurred in good falth in marketing its product, although by better busi- 
ness methods its might bave realized larger profits. 

5. Patents ©=5318(6) — Infringement — Accounting for Profits. 

An infringer, on an accounting for profits, is not entitled to a déduction 
of interest on the capital invested. 

6. Patents ©==>318(4) — Inj-ringement — Accounting for Profits. 

An infringer of a patent for a process is llable for ail the profits made on 
the product of such process, in the absence of proof that other processes, 
adéquate to produce the same product, were open to its use and of the cost 
of production by their use. 

7. Patents ©==318(4) — Infringement — Accounting for Profits. 

To entitle an infringer of a process ijatent to reduce its liability for 
profits because of other processes whieh were open to its use, such pro- 
cesses must bave been in existence and open to public use when the in- 
fringement commenced ; it cannot avait itself of a process developed after- 
ward by itself, or others, and used only experimentally or occasionally 
during the time of infringen)ent, for the purpose of avoidlng or minimiz- 
ing its liability. 

8. Patents ©==322 — Accounting for Infringement — Hearing Before Mas- 

ter. 

Where an accounting before a master for infringement continued for flve 
years, and complalnant had full access to defendant's books and caused 
them to be examined by an expert, it was not an abuse of discrétion for 
the master, at the time of final argument on hls report, tvpo years later, 
to refuse to reopen the proofs to permit complainant to re-examine the 
books and Introduce further évidence. 

©=jFoi otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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9. Patents <g=3322 — Infringement — Accoukting for Profits. 

Where, on an accounting for profits by an infringer, it was given crédit 
for losses incurred in the sale of its product, some of whicli, it appears, 
were recovered after the master's report, complainant is eutitlod to a 
furtlier accounting witti respect thereto. 

In Equity. Suit by the Expanded Métal Company and the Consoli- 
dated Expanded Métal Companies against the General Fireproofing 
Company. On exceptions to master's report. Confirmed. 

Priée, Alburn, Crum & Alburn and Fay, Oberlin & Fay, ail of 
Cleveland, Ohio, for plaintiflfs. 

Charles Neave, of New York City, and Hoyt, Dustin, Kelley, Mc- 
Keehan & Andrews, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. This cause is now before me 
on exceptions to a report of Spécial Master W. H. Marlatt, Esq., filed 
herein October 30, 1915, finding the damages sustained by complain- 
ant and the profits made by the défendant by reason of wrongful in- 
fringement by défendant of United States letters patent No. 527,242, 
issued October 9, 1894, to John F. Golding, and later assigned to 
complainant. Both parties hâve excepted, and, before proceeding to 
a statement or considération of their exceptions, a brief preliminary 
statement of the case needs to be made. 

This suit was begun in this court in February, 1905. Upon final 
hearing Judge Tayler held the patent invalid and dismissed the bill. 
(C. C.) 157 Fed. 564, August 6, 1907. Upon appeal the Circuit Court 
of Appeals of this circuit reversed this décision, holding the patent 
valid and infringed. 164 Fed. 849, 90 C. C. A. 611, October 16, 1908. 
Prior to thèse décisions, the Circuit Court of Appeals of the Third 
Circuit had held this patent to be invalid. 146 Fed. 984, 77 C. C. 
A. 230, September 10, 1906. In conséquence of this conflict in the 
décisions of two différent Circuit Courts of Appeal, the United States 
Suprême Court took jurisdiction of both cases by certiorari, and on 
final hearing reversed the judgment of the Third Circuit Court of 
Appeals and afifirmed the judgment of this circuit, thus finally de- 
termining that said letters patent were valid and infringed by the de- 
fendant. 214 U. S. 366, 29 Sup. Ct. 652, 53 E. Ed. 1034, June 1, 1909. 

This court, by decree dated August 3, 1909, thereupon appointed 
Mr. Marlatt as spécial master to ascertain and report an account of 
the gains, profits, and advantages which the défendant had made by 
reason of said infringement, and also of the damages that complain- 
ant had sufïered by reason thereof . Later the Consolidated Expanded 
Métal Companies was permitted to intervene as a complainant, on the 
ground that it was a licensee of the original complainant for a part 
of the territory in which défendant had infringed, and was therefore 
entitled to ail of the recovery made herein in excess of royalties due 
under its license to the original complainant. Its proportion of the 
recovery is stated by the master (page 27), and no question arises on 
the hearing respecting this finding, or the proper division of the ul- 
timate recovery, if any, between the two complainants. 

@=3Por other cases see same toplc & KEY-NUMBER in ail Key-Numbereil Digests & ludexea 
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The period of time included in this accounting is from the early 
part of 1904, when defendant's infringement began, to August 20, 
1909, when it ended, a period of approximately 5 years and 7 months. 
The patent in question covers a process for making what is known 
as expanded sheet métal. During ail this period of time the défend- 
ant used the process covered by complainant's patent, and is Hable 
as an infringer for ail the expanded sheet métal made by that process. 
The master finds that défendant made 7,618 tons of expanded sheet 
métal under 22 gauge and over 7 gauge, 347 tons of 22 gauge, and 9 
tons of métal of 7 gauge. He allows complainant, as damages, the 
sum of $2.50 per ton on the first item, $4 per ton on the second, and 
$1 per ton on the third, making an aggregate of $20,442. This allow- 
ance is based on a finding that an established and uniform royalty is 
shown by the évidence at those rates for the use of the patented pro- 
cess in making expanded sheet métal. He further finds that com- 
plainant is entitled to interest thereon from the date the royalties would 
hâve been due complainant, had défendant been operating under a 
license similar to that granted to other licensees; also that défendant 
v^ras not such a wanton infringer as warrants the trebling of thèse 
damages, and that, inasmuch as the profits made by the défendant are 
in excess of complainant's damages, complainant is not entitled to re- 
cover thèse damages in addition to said profits. He further finds that 
défendant bas made profits, by reason of said infringement, in the 
sum of $61,867.81. 

Complainant bas taken 7 exceptions to the master's report. The 
défendant bas taken 21 exceptions. Thèse exceptions relate both to 
the finding of damages and of profits. I shall first consider the ex- 
ceptions of both parties on the subject of complainant's damages. 

Complainant excepts because the master refused to add the dam- 
ages to the profits, and on this hearing also insists that the damages 
should be trebled (7th exception, master's printed report, 29 ; com- 
plainant's brief, 107). Defendant's exceptions to the finding of dam- 
ages raise in différent ways the question only of whether or not a 
sufficient showing is made of a fixed and uniform license System 
to furnish a basis of damages (exceptions 1 to 7, Master's Printed Re- 
port, pp. 65, 66). 

[1] 1. I am of opinion that the master did not err in his conclusion 
of law that complainant is not entitled to recover damages in addition 
to profits. 

As already stated, he finds the damages to be $20,442, and the profits 
$61,867.81, and if thèse findings are sustained complainant is not en- 
titled to hâve the profits increased by adding thereto the other sum. 
It is only when the profits found are less than complainant's actual 
damages that a sum is added to profits in order to make the recovery 
equal to actual damages. It is true, as contended, equity now has, 
under section 4921, R. S., as amended in 1897 (Comp. St. 1916, § 
9467), jurisdiction to assess actual damages of the plaintiff, as well as 
to ascertain defendant's profits ; but this power does not permit an 
award of double compensation, but only permits an élection to award 
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the larger sum. This actual damage may be trebled or increased un- 
dt^ the authority of this section ; but that is a différent question. An 
examination of ail the authorities cited convinces me that the rule 
adopted by the master is the correct, if not the uniform, rule. See 
the foUowing : Walker on Patents (5th Ed.) § 573 ; 3 Robinson on 
Patents, § ll.=i4; Birdsall v. Coolidge, 93 U. S. 64, 23 L. Ed. 802; 
Tilghman v. Proctor, 125 U. S. 136, 143, 8 Sup. Ct. 894, 31 E. Ed. 
664; Yesbera v. Hardestv Mfg. Co. (6 C. C. A.) 166 Fed. 120, 127, 
128, 92 C. C.A.46; Dunn Mfg. Co. v. Standard Computing Scale Co. 
(6 C. C. A.) 204 Eed. 617, 624, 123 C. C. A. 111. Other cases to the 
same efïect are cited by counsel for défendant, and an examination of 
them shows that they are in accord with the master's ruling. Among 
the cases cited in support of complainant's contention, I find none 
which, in my opinion, sustains it, except, perhaps. Fox v. Knickerbock- 
er Engraving Co. (C. C.) 140 Fed. 714, décision by District Judge Hazel, 
and Continuons Glass Press Co. v. Schmertz Wire Glass Co., 219 
Fed. 199, 135 C. C. A. 85, décision by the Circuit Court of Appeals, 
Third Circuit. It is not clear that either of thèse cases hold what is 
claimed for them ; but, if they are susceptible of that construction, I 
am persuaded that they are not in accordance with the correct rule. 

[2] 2. I am also of opinion that there is no error in the master's rul- 
ing that the damages found should not be trebled. This finding of the 
master was not excepted to. It is probable, theref ore, that complainant 
is not in a position to urge this proposition. Waiving this objection, 
however, and treating the application as if it were now made in the 
first instance, to this court, to exercise the discrétion given by section 
4921, R. S. (Comp. St. 1916, § 9467), either to treble or to increase the 
damages found, I am of opinion that such an application should be 
denied. 

The défendant, before making use of the inf ringing process, obtained 
the advice of several counsel learned in the law, who advised that its 
conduct would not be an infringement or violation of complainant's 
patent. During the entire period of infringement there were décisions 
of fédéral courts of high authority holding that complainant's patent 
was invalid, and that defendant's acts were not an infringement of it. 
Thèse conflicting opinions of court and counsel were not finally settled 
until the décision of the E'nited States Suprême Court June 1, 1909. 
Nothing appears to impeach the defendant's good faith, or to warrant a 
belief that it was doing anything else than exercising what it believed to 
be its légal rights. No élément of wantonness appears in its acts or 
conduct. In this situation damages should not be trebled, nor any sum 
added as punishment or for complainant's expense of litigation. Walk- 
er on Patents (5th Ed.) § 367. 

[3] 3. I am of opinion that the master did not err in finding that an 
established royalty was shown by the évidence, nor in bis conclusion of 
law that the same is to be taken as the measure of complainant's dam- 
ages. The master's findings of fact on tliis issue are set forth at pages 
3-11 of his printed report. The patent, as already stated, is for a meth- 
or or process of making expanded sheet métal. Complainant did not 
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manufacture, but was merely an owner of patents, and granted licenses 
to others to make use of the process. In thèse licenses the royalties 
were always measured by a certain rate per ton of sheet métal expand- 
ed by the process in question. 

Defendant's infringement began in 1904. Several licenses had been 
granted prior to this time. In August, 1887, one was granted to Chess, 
Cook & Co. for the states of New York, Pennsylvania, New Jersey, 
Ddaware, West Virginia, and Ohio; one was granted in May, 1896, 
to the Southern Expanded Métal Company for the states of Maryland, 
Virginia, North Carolina, South Carolina, Georgia, Florida, and the 
District of Columbia ; another was granted in August, 1903, to the New 
York Engineering Company for the states of Maine, New Hampshire, 
Vermont, Massachusetts, Connecticut, and Rhode Island; later, in 
April, 1905, another license agreement for this same territory was 
granted to the Eastern Expanded Métal Company. Two others, not 
produced at the hearing, had also been granted prior thereto : One to 
the Western Expanded Métal Company at San Francisco, and the oth- 
er to the St. Louis Expanded Métal Company at St. Louis. The exact 
dates of thèse two licenses and the territory included therein, are not 
definitely shown. They had been canceled or terminated prior to the 
beginning of defendant's infringement. 

In the early days of the patent ail licensees were charged a uniform 
royalty of $5 a ton on ail expanded sheet métal made by the process. 
Some licenses may hâve provided for the payment of $10 a ton, with 
a discount or rebate of $5 a ton. In effect, however, the rate in ail was 
$5 a ton. Later, and prior to the beginning of defendant's infringe- 
ment, the license f ee was reduced and graded, and the priées fixed and 
established were as found by the master, namely, $2.50 a ton on ail ex- 
panded métal under 22 gauge, $4 a ton on ail over 22 gauge, and $1 a 
ton on ail of 7 gauge. Thèse priées, the master finds and the évidence 
shows, were the uniform and prevailing rates between the complainant 
and ail its licensees during the entire period of infringement. 

On behalf of défendant it is urged that this showing is insufScient, 
for two reasons : (1) That the license agreements included other pat- 
ents for expanded sheet métal ; and (2) that they were exclusive li- 
censees. It is true other patents were included in thèse licenses. It is 
also true that they were exclusive licensees, in the sensé that each li- 
cen.see had the exclusive right to manufacture, sell, and use within the 
territory set forth in his license agreement. The master, however, finds 
that only one patent was used at any one time in expanding any sheet 
métal product ; that the Golding and Durkee process, much used prior 
to complainant's invention, and during the early period of thèse li- 
censes, went gradually out of use; that the licensee, whether he used 
one process or the other, paid uniformly the full license fee upon ail the 
product produced by either process, and particularly by the process in- 
f ringed by the défendant ; that no two patents were used and available, 
or intended for use, concurrently in producing any part of the product ; 
that as the earlier patents expired, leaving only complainant's patent in 
force, the same royalty was maintained and continued in force. In 
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point of fact, the patent for the Golding and Durkee process expîred in 
1902. It was the only other process used in expanding sheet métal. The 
rate of royalty found by the master was continued and paid thereafter, 
and during the period of inf ringement, when complainant's patent alone 
was the only unexpired patent. In view of thèse facts, the master is 
of opinion that no other considération, except the right to use the pat- 
ented process, entered into the payment or agreement to pay, at least 
since 1902, the license or royalty f ee found by him. 

Thèse facts as found are not challenged. The inference therefrom 
that a fixed, uniform royalty is suffîciently shown to make it a basis for 
determining complainant's damages is, however, challenged by defend- 
ant's first 7 exceptions. I ani of opinion that the master's conclusions 
are correct and should be sustained. 

Counset for défendant cite in support of tlieir contention the follow- 
ing : Moffitt v. Cavanagh (C. C.) 27 Fed. SI 1 ; Colgate v. Western Mfg. 
Co. (C. C.) 28 Fed. 146; Bell v. United States Stamping Co. (C. C.) 32 
Fed. 549-551 ; Hunt Bros. Fruit Packing Co. v. Cassiday, 53 Fed. 257, 
3 C. C. A. 525 ; American Sulphite Pulp Co. v. De Grasse Paper Co., 
193 Fed. 653, 113 C. C. A. 521. Thèse authorities, it is said, hold that, 
when other patents are included, and when the licenses are exclusive 
they are not a just measure of the right acquired or taken by a wrong- 
ful infringer; in other words, that différent things are being valued, 
and one is not the proper measure of the value of the other. Manifest- 
ly the licensee's payment should be made for a right substantially simi- 
lar to that which the infringer wrongfuUy appropriated ; otherwise, 
one cannot be said to be the fair market value of the other. A sub- 
stantial similarity or equivalency between that for which the licensees 
were paying and that which the défendant appropriated does, however, 
appear on the facts as found. The payments of complainant's licensees 
were made for the right to use complainant's process in expanding 
sheet métal. This is precisely what the défendant wrongfully appro- 
priated. It is true that the royalty payments were made under agree- 
ments which purported to give an exclusive right in a limited territory, 
but the exclusive force and effect of this right is, for practical purposes, 
much less than is contended. Keeler v. Standard Folding Bed Co., 157 
U. S. 659, 15 Sup. Ct. 738, 39 L. Ed. 848. Défendant appropriated and 
exercised a right to manufacture, use, and sell equal to any other li- 
censee; indeed, as is justly observed by the master, it exercised the 
right of selling throughout the entire United States. And it is also 
true, as observed by the master, neither défendant nor any one else 
ever did or could hâve acquired a license at a lower rate. On thèse facts, 
the royalties paid by complainant's licensees are to be taken as the cor- 
rect measure of complainant's damages for defendant's wrongful in- 
fringement. Thèse facts satisfy the settled rule under which a fixed 
and uniform royalty is made the measure of value of the patentee's 
right which défendant bas wrongfully taken. Walker on Patents (5th 
Ed.) §§ 556-562. Nor is the royalty or license fee to be regarded as 
wanting in uniformity because it was higher in the early days, and later 
reduced to the basis adopted by the master. The fee had reached this 
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reduced basis before défendant began to infringe, and it was not re- 
duced during the period of the infringement. In American Sulphite 
Pulp Co. V. l5e Grasse Paper Ce, supra, it was lield, on somewhat simi- 
lar facts, that the patentée is entitled to recover damages based upon the 
lowest rate of license fee cliarged and collected at the time of the in- 
fringement, and, with a stronger reason, the lowest Hcense fee at the 
time of defendant's infringement should be taken as that measure, when 
it remains the prevaihng rate during the period of infringement. 

Moreover, the master's fmding of damages should, in my opinion, be 
sustained, even if this proof of an established royalty is, in some re- 
spects, insufïicient to satisfy légal requirements. Certainly on thèse 
facts the rule of a reasonable royalty or gênerai damages justifies an 
award of this sum. See United States Frumentum Co. v. Lauhoff, 216 
Fed. 610, 617, 132 C. C. A. 614; Dowagiac Mfg. Co. v. Minnesota 
Plow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 h. Ed. 398. 

Complainant's seventh exception and defendant's first 7 exceptions 
will therefore be overruled. Complainant's request to treble or in- 
crease the damages as found will be denied. I shall now proceed to a 
considération of complainant's and defendant's exceptions to the mas- 
ter's finding that defendant's profits for the wrongful infringement are 
$61,867.81. 

No exception is taken to the finding of the niaster as to the quantity 
of métal expanded by the use of the infringing process, nor as to the 
gross receipts of the défendant from its sale of the product. Complain- 
ant excepts, however, to a crédit item allowed by the master of $90,417.- 
66 for alleged expenses or losses of marketing expanded sheet métal in 
branch offices (exceptions 1 and 2, master's printed report, p. 28) ; also 
because the master allowed a crédit item of $16,569.90 for interest on 
bills payable, instead of $9,113.11 (exception 4) ; also because the mas- 
ter allowed a crédit item of $18,427.34 for dépréciation, and an item of 
$1,032.91 for miscellaneous expenses. 

On this hearing, the exceptions as to the two items last mentioned 
are not pressed (Complainant's Brief , p. 7). The fourth exception, re- 
lating to interest on bills payable, it is conceded should be overruled 
unless the item of $90,417.66 is disallowed (Complainant's Brief, p. 
75). Complainant's exceptions to the master's report of profits is 
therefore reduced to the single item of $90,417.66, alleged expense for 
marketing product in branch offices. 

Défendant has taken 14 exceptions to the master's report (pages 
66-78). Thèse exceptions présent, however, only two questions for 
considération: (1) The refusai of the master to allow an item of 
$33,684.68, interest on capital invested, for which crédit was claimed ; 
and (2) the allowance by the master of the entire profits made by de- 
fendant from the sale of the infringing product — it being contended 
that lie should hâve allowed the sum of 60 cents a ton only, aggregating 
$4,784.40, which, it is said, is the profit or advantage obtained by 
using the infringing process over other processes open and available 
for use by défendant. Thèse several exceptions will be briefly consid- 
ered in their order. 
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[4] 1. This item of $90,417.66, alleged expense of marketing prod- 
uct through branch offices, is discussed in the master's report at 
pages 18-20. His finding of facts is in part challenged. It is said that 
there is no sufficient évidence to show that the défendant agreed with 
Messrs. Garretson and Ramsey, or with the Expanded Métal Fire- 
proofing Company, in which name some of the business was done, that 
défendant would bear the losses of thèse branch offices. An examina- 
tion of the évidence shows that the testimony in this respect is some- 
what weak. In ail other respects the master's finding of facts is, in 
my opinion, adequately supported. Thèse branch offices, it appears, 
were established primarily to promote the sale of expanded sheet 
métal in reinf orced concrète cons.truction ; that the défendant advanc- 
ed to and expended on account of thèse branch offices large sums of 
money ; that thèse sums were carried upon its books in a separate ac- 
count and credited with ail receipts f rom thèse offices ; that they were 
treated and considered by défendant as an expense of the expanded 
sheet métal branch of its business. 

Defendant's reasons for establishing thèse branch offices and making 
thèse expenditures were, in brief, that the use of expanded sheet 
métal in reinforced concrète construction was then in an expéri- 
mental stage; that other materials were in existence and used in 
compétition with it ; that architects and engineers were doubtf ul 
as to the strength and efficiency of expanded sheet métal; that, in 
order to introduce it, guaranties of its strength and efficiency were nec- 
essary ; that architects and engineers would not accept a guaranty 
from défendant for expanded sheet métal alone, but required guaran- 
ties covering the completed structure; that, in view of this situation 
and thèse difficulties, thèse branch offices were established for the pur- 
pose of taking construction contracts and engaging in the construction 
of buildings from time to time, in which expanded sheet métal was 
used for reinforcing purposes. AU this was done for the purpose 
of promoting and introducing expanded sheet métal and overcoming 
objections made to its use, and the item in question represented the 
excess of expenditures over receipts in that department of defendant's 
business. 

Thèse, in substance, are the main facts f ound by the master. He is 
of opinion that thèse expenditures were legitimate, stand on the same 
basis as advertising, employing salesmen, érection of sample buildings, 
are to be regarded as a reasonable expense incident to the sale by 
défendant of the infringing product, and should be deducted from its 
gross receipts. 

In this conclusion of the master I concur. It may be true that there 
was no distinct agreement between défendant and the managers of 
thèse branch offices that défendant should bear the loss and the mana- 
gers take the entire profits. It is undoubtedly true that, at the time 
and prior to the hearing before the master, this item was regarded by 
défendant in the light of bad debts and actual losses in business. In 
fact, there is testimony that the Expanded Métal Fireproofing Com- 
pany, in which name Mr. Ramsey conducted a branch office, had be- 
come a bankrupt early in 1907 (see Pitkin's testimony, Printed Record, 
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p. 226). This testimony was presented and daim made by défendant 
for this item as early as 1910. Complainant employed Mr. Ernst, an 
able public accountant, who spent several months examining defend- 
ant's books. After this examination he testified at length, criticizing 
in other respects the statements submitted by défendant, and, as a 
resuit of his criticisms, some corrections were made therein. He did 
not, however, criticize this item. Complainant's silence and acquies- 
cence during this period is not consistent with its vigorous contention, 
made two years later, that thèse expenditures are wholly unwarranted 
and groundless. 

It may be true, as is now contended, that defendant's business meth- 
ods were unwise; that, being an Ohio corporation, it had no right 
to guarantee construction contracts made by a branch office in which 
its own capital was not invested, or that its expenditures and losses on 
account thereof were unreasonable and unnecessarily large. The fact 
remains that such expenditures were made and such losses were in- 
curred, and it is immaterial whether they were made or incurred under 
a contract to bear the losses, or whether the money was expended 
or advanced to thèse branch offices and thereby lost. Défendant is 
required to account only for the profits actually made by its use of 
the infringing process. Complainant is not entitled to recover profits 
which the infringer might or should hâve made, had it conducted its 
business in a différent manner. Criticism of this item reduces itself 
to an assertion that defendant's action was illégal ; that it was unwise 
and unnecessary ; that, had it acted otherwise, its profits would hâve 
been larger, and its losses would hâve been less ; but this does not 
show that défendant made greater profits than the master has found, 
or that défendant did not make or sustain thèse expenditures or losses 
in a good-faith effort to promote and develop the use and sale of the 
infringing product in building construction. 

For thèse reasons complainant's exceptions will be overruled. 

[5] 2. I am of opinion that the master did not err in refusing to 
allow défendant crédit for the item of $33,684.68, interest on capital 
invested. The reasons for disallowing this item are so well stated by 
the master (pages 23-26) that I deem it necessary only to say that I 
concur as well in his reasoning as in his conclusion. The Circuit 
Court of Appeals of this Circuit in Kissinger-Ison Co. v. Bradford 
Belting Ce, 123 Fed. 91-94, 59 C. C. A. 221, applies the rule of Rub- 
ber Co. V. Goodyear, 9 Wall. 789, 19 L. Ed. 566, and Seabury v. Am 
Ende, 152 U. S. 561, 14 Sup. Ct. 683, 38 L. Ed. 553, in the same way 
as the master. In my opinion, the reasoning of Mr. Justice Swayne 
in Rubber Co. v. Goodyear, supra, admits of no other construction. 
The Court of Appeals of the Seventh Circuit, it is true, in Western 
Glass Co. y. Schmertz Wire Glass Co., 226 Fed. 730, 141 C. C. A. 486, 
allows an item of this nature, interpreting thèse same cases as authority 
for so doing. This it seems to me is wrong, and in conflict with Kis- 
singer-Ison Co. V. Bradford Belting Co., supra. Supporting the mas- 
ter's conclusion, aJso, is the reasoning of Callaghan v. Myers, 128 U. S. 
663, 9 Sup. Ct. 177, 32 L. Ed. 547, in which an allowance from earnings 
to members of a partnership, who had performed services for the firm- 
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in connection with its business, was disallowed on the ground that such 
payments were in part to be regarded as profits and not for services. 

[6] 3. Defendant's further contention that the master should not 
hâve allowed its entire profit on the product made by the infringing 
process, but only the gains or advantages of its use over the Golding 
and Durkee process, sometimes called the "old" process, or the use 
of the "corrugated" process, présents a problem not easy to solve. 
The process covered by complainant's patent was used exclusively in 
producing the products; no other patent or process was used. Upon 
thèse facts, nothing else appearing, the infringer is liable for the en- 
tire profits. This, we understand, is not denied by défendant. 

In defendant's brief , however, it is urged that complainant's patent 
was for a process, and not for a product ; that its patent did not cover 
expanded sheet métal as a product, but only a process for making it ; 
and that, therefore, the défendant was at liberty to make expanded 
sheet métal by any process which did not infringe complainant's pro- 
cess. This, of course, is true. In this situation it is said the correct 
measure of damages is the gains or advantages which the infringer de- 
rived from using the patented process in comparison with the use of 
any other means or process open to the public and adéquate to enable 
him to obtain an equally bénéficiai resuit. This is undoubtedly the law. 

The question is: Which rule should, on the facts hère présent, be 
adopted and applied? Upon. an examination of the cases cited, and 
a weighing of ail considérations making for and against defendant's 
position, I hâve reached the conclusion that the master's finding should 
he sustained. The master states (pages 11-18) his findings of fact and 
his reasons for his conclusions, to which référence is made. 

Défendant asserts that two other processes were open to it — one be- 
ing the "old" process, covered by the Golding and Durkee patent, which 
had expired in 1902 ; and the other, called in the record the "corrugated" 
process, developed or invented by H. E. White, defendant's engineer. 
The Golding and Durkee process was open to défendant, but the master 
finds that it was not adéquate to enable défendant to obtain an equally 
bénéficiai resuit. Défendant evidently was of the same opinion ; other- 
wise, it would undoubtedly hâve used it. The master finds that the 
product produced by the Golding and Durkee process was not the same 
product as that produced by the infringing process; in other words, 
that the product of the infringing process could not hâve been made 
and produced by the Golding and Durkee process. The différence in 
the two products is set forth so fuUy in the master's report and in Ex- 
panded Métal Co. v. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L,. 
Ed. 1034, that I deem it unnecessary to restate it. It is sufficient to 
say that I concur in the master's conclusion. 

The master's conclusion in this respect should also be sustained for 
a further reason. No évidence was offered showing the cost of produc- 
ing expanded sheet métal by the Golding and Durkee process. This the 
défendant concèdes (see Defendant's Brief, p. 56). Prima facie com- 
plainant had made a showing which entitled it to recover ail the profits 
on the infringing product ; the burden was upon the défendant to show 
the existence of another process, and the différence betwcen the cost of 
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producing the product by it and by the infringing process. For this 
reason, also, the master's finding should be sustained. Westinghouse 
Co. V. Wagner Mfg. Co., 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 
1222 ; Schmertz Wire Glass Co. v. Western Glass Co. (D. C.) 203 Fed. 
1006; Western Glass Co. v. Schmertz Wire Glass Co., 226 Fed. 730, 
141 C. C. A. 486. 

The "corrugated" process was devised by H. E. White, an engineer 
in the employ of the défendant, late in 1903 or early in 1904. At that 
time the défendant was preparing to engage in the business of making 
expanded sheet métal, and White testifies that he devised this process 
for the purpose of avoiding infringement. At that time the Golding 
and Durkee patent had expired, and the only other process in existence 
and subject to infringement was complainant's process. In 1904 the 
^'corrugated" process was used only in an expérimental way, evidently 
with a view to perfecting it. In 1905 a machine was set up and used 
for expanding sheet métal by this process. It was, however, used only 
for two or three weeks, and only 8 or 10 tons of métal expanded by it. 
In 1905 a few sheets only were expanded. In October, 1909, after the 
injunction was awarded in this case, it was put into use by défendant, 
and continuously used until January, 1912, during which period 2,207 
tons of métal were expanded. In January, 1912, after complainant's 
patent had expired, défendant then shifted back to complainant's pro- 
cess, and thereafter discontinued and abandoned the use of the "cor- 
rugated" process. 

The master finds that the product produced by the '"corrugated" pro- 
cess is esseritially différent, and that the infringing product could not 
hâve been produced by it. This essential diiïerence, he finds, is that the 
strands of the meshes are stretched in the complainant's process, and 
that the strands in the "corrugated" process are not stretched, but 
merely bent. This finding is much criticized. It is said that the stretch- 
ing of strands was présent in the Golding and Durkee process ; that it 
was held not to be a patentable feature of any process by the United 
States Suprême Court, in its opinion in Expanded Meta! Company v. 
Bradford, supra; that stretching was a disadvantage, and not a benefit, 
and was, in fact, obviated by annealing expanded sheet métal thus made 
before ofifering it for sale. Undoubtedly the strands are stretched in 
ail three processes ; but what the master had in mind, no doubt, was the 
stretching in an elongated manner, so as to keep the expanded métal 
as produced equal in length to the sheet f rom which it was being eut. 
This was a manifest advance of complainant's process over the Golding 
and Durkee process. On behalf of défendant, it is f urther said that ex- 
panded sheet métal, made by the "corrugated" process, is indistinguish- 
able f rom that made by complainant's process ; that only an expert 
could tell the difiference, and he only with the aid of a microscope ; and 
that, in fact, defendant's product made by this process went into the 
same stock with its other product, and was sold and accepted by cus- 
tomers indiscriminately. 

[7] If my décision were to rest on the différences between the two 
products, or the question of whether or not the corrugated process was 
adéquate to produce the same product as is produced by complainant's 
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process, it would be difficult to sustairi the master's conclusion. Other 
considérations, however, are présent, which bring me to the same con- 
clusion as the master. I am of opinion that a process yet in the expéri- 
mental stage, and developed for the purpose only of avoiding infringe- 
ment, made at or after the appropriation by the inf ringer of the other's 
process, and covered by a patent to itself — that is, used experimentally 
and occasionally only during the infringing period, or only under com- 
pulsion of an injunction, and abandoned as soon as the infringer is at 
liberty to change back — does not make a case of another existing pro- 
cess, or means, open to the public and to the défendant, or constitute a 
basis of comparison in determining the gains and advantages from the 
use of the infringing process over other processes. 

In Walker on Patents (5th Ed.) § 725, it is said that the other article 
or process to be used as a basis of comparison must hâve been known 
or in existence prior to the date of the patent which is infringed; in 
other words, that the standard of comparison must hâve been known 
in the art prior to the complainant's invention. In Turrill v. Illinois 
Central R. R. Co. (C. C.) 20 Fed. 912, it is explicitly stated that the pro- 
cess or article to be used as a basis for comparison must hâve been open 
to the public at the date of the patent which is infringed. Many ex- 
cellent reasons are advanced in the opinion in support of this conclusion. 
The judgment in this case was affirmed by the United States Suprême 
Court in Illinois Central R. R. Co. v. Turrill, 110 U. S. 502, 4 Sup. Ct. 
5, 28 L. Ed. 154. In Sessions v. Romadka, 145 U. S. 29, 45, 12 Sup. 
Ct. 799, 803 (36 L. Ed. 609), Mr. Justice Brown says : 

"This court lias, however, repeatedly held thnt In estlmatlng damages in 
the absence of a royalty it is i)roper to coiislder the savlngs of the défendant 
in the use of the patented device over what was known and in gênerai use for 
the same purpose auterior to the date of the patent." 

An examination of McCreary v. Pennsylvania Canal Co., 141 U. S. 
459, 464, 465, 12 Sup. Ct. 40, 35 L. Ed. 817, convinces me that it is 
not in conflict with this statement of the law. 

Défendant contends that any article or process available to an in- 
fringing défendant at any time may be used as a basis of comparison. 
Strong reasons are advanced why the date of complainant's patent 
should not be taken in determining the process open or available to the 
public or défendant. Whether thèse reasons should prevail over the 
reasoning of the learned judge in Turrill v. Illinois Central R. R. Co., 
supra, I deem it unnecessary to express an opinion. I am of opinion, 
however, from an examination of ail the cases cited, that the other 
available process must hâve been in existence and open to public use in 
its completed form at the time the infringer appropriâtes a patented 
process ; he should not be permitted to avail himself of inventions de- 
veloped by himself or others after he has appropriated another's prop- 
erty for the purpose of mitigating or avoiding the damage thus inflicted 
on another. 

Much reliance is placed by défendant on Columbia Wire Co. v. Ko- 
komo Steel & Wire Co. (7 C. C. A.) 194 Fed. 108, 114 C. C. A. 186. 
This case, it is said, holds that another process developed after the 
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wrongful appropriation and during the period of infringement, may be 
used as a standard of comparison. I do not so understand it, nor was 
that question involved in the case. The article used as a basis was in 
existence at the beginning of the infringement. In the opinion it is said, 
and the master's finding was, that an inf ringer is only to pay for the ad- 
vantages of the patented machine over machines that were open to his 
use at the time of the unlawful appropriation, and not to pay for the 
advantages of the patented machine over machines that were open at 
the date of the patent. The question of whether the inf ringer would be 
permitted to avail himself of developments in the art subséquent to his 
unlawful appropriation as a défense in an accounting is expressly stated 
not to be involved. The reasoning of the opinion (194 Fed. 110. 114 C. 
C. A. 188) induces the belief that, if the latter question had been before 
the court, the holding would hâve been that the infringer is entitled to 
no more than had been found by the master, namely, that machines open 
at the time of the unlawful appropriation could be made available as 
a basis of comparison. 

This understanding of the case is supported by the later décision in 
the same circuit in Schmertz Wire Glass Co. v. Western Glass Co. (D. 
C.) 203 Fed. 1006, opinion by Sanborn, District Judge, affirmed on ap- 
peal, 226 Fed. 730, 141 C. C. A. 486. Note especially middle paragraph, 
203 Fed. 1009 ; second paragraph, 226 Fed. 736, 737, 141 C. C. A. 492, 
493. Ail of defendant's exceptions will theref ore be overruled. 

[8] Complainant's remaining exception (3) is that the master erred 
in overruling its motion to reopen the proofs to permit further exam- 
ination of defendant's books and call witnesses on the question of 
whether crédit should be given for the item of $90,417.66, or any part 
thereof , alleged expense of brandi offices. It also has submitted on this 
liearing a motion, supported by affidavits and exhibits, asking the same 
relief. 

The hearing before the master was begun in September, 1909. Ail 
the testimony was completed May 22, 1913. Complainant had been 
given full access to defendant's books and records. After défendant 
had submitted its statements, as required, and its officers had been 
fuUy examined and cross-examined with respect thereto, complainant 
caused a compétent expert accountant to make an examination at length 
of defendant's books and records. Very few errors or inaccuracies 
were found by him in the statements previously submitted by the de- 
fendant, and no criticism was made by him of this item or anv part 
of it. 

The case was argued, and brief s filed and submitted to the master for 
décision, June 24, 1914. The master's draft report was sent to counsel 
in February, 1915. The final hearing before the master on the draft 
report was had June 29, 1915. It was at this hearing that the complain- 
ant first submitted its motion and made its request to reopen the case. 
The request then made was that leave be given for a further examina- 
tion of defendant's books, and to call further witnesses, if necessary, 
upon the allowability of the item of $90,417.66 for expenses of market- 
ing produce in branch offices. Manifestly the master did not abuse 
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his discrétion in refusing tiiis request, made at this late date. This ex- 
ception will therefore be overruled. 

[9] Complainant's motion, however, involves différent considéra- 
tions. It represents that ail or some part of this item of $90,417.66 bas 
been recovered or reimbursed to the défendant since the making up by 
tbe master of his report, or, at least, since the taking of the testimony 
before the master. If this be true, it would be nianifestly unjust to 
permit the défendant to retain it, for this item v^'as deducted f rom the 
profits made by the défendant only on the hypothesis that it was a loss 
sustained in the conduct of thèse branch offices. If subséquent events . 
bave proved that ail or a part of it was not a loss, but, on the contrary, 
ail or some part of this item has been collected from the managers of 
the branch offices, or from persons owing the branch offices, the money 
thus collected is, in equity and good conscience, the money of the com- 
plainant ; in fact, an action for money had and received by the défend- 
ant for the complainant's use might, on thèse facts, be maintained at 
common law. Certainly in a court of equity the défendant will be re- 
garded, as to such collections, if any, as a trustée for the complainant. 
On this hearing défendant agreed to this contention, denying only that 
any reimbursements had been made to it. (Mr. Neave's Reply Brief, 
p. 7, paragraph beginning "Pages 44—75.") The affidavits and exhibits 
accompanying this motion make it probable that a part of thèse losses 
bave since been collected back by défendant. Some of the collections 
apparently cover opérations of a date subséquent to the period of in- 
fringement. In view, therefore, of complainant's contention, and the 
prima facie sho-wing made b}^ it, I am of opinion that a further inquiry 
should be made in this cause on this subject. The report should not be 
set aside or reopened, or a further inquiry made as to any matters de- 
termined thereby, for as to ail such matters complainant has had its 
day in court. The inquiry to be made will be strictly limited to an as- 
certainment as to whether or not the défendant has received or collect- 
ed from any source ail or any part of the item of $90,417.66, for which 
it obtained crédit on profits derived from the infringing process as 
losses incurred in connection with its branch offices. This course is in 
accord with the practice pursued in the f oUowing cases : United 
States Frumentum Co. v. Lauhofï, 216 Fed. 610, 132 C. C. A. 614; 
Westinghouse Mfg. Co. v. Wagner Mfg. Co., 225 U. S. 604, 32 Sup. 
Ct. 691, 56 Iv. Ed. 1222; Dowagiac Mfg. Co. v. Minnesota Plow Co., 
235 U. S. 641, 35 Sup. Ct. 221, 59 h. Ed. 398. 

A decree will be entered in conformity with the conclusions herein 
expressed. 
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:;ATK)XAL BANK OF BAKincSFllJljU et al. V. MOORE (two cases), 

(Circuit €om-t 'ùi Appeals, Nintli Circuit. January 7, 1918.) 

No. 2057. 

1. .C'i'ATTEL MORTGAGES <Ê=3l5 — VALIUITT — NoïICB. 

L'iider Civ. Code Cal. § 21)55, declariiig tiiat mortfîases luay be made 
on ail growing crops and upoii auy und ail kinds ot personal property 
except tlie stock in trade of a merchaivt, a chattel iiiortgage on a mer- 
cliant's stock in trade, though recorded, Iniports no coiistructlve notice to 
tho world, and though valid between the parties is Invalid as to ci'ed- 
itors of the mortgagor and subséquent purchasers for value in good faitb. 

2. ClIATTEL MOBTGAGES <g=5l91— POSSESSION— MoDE OF TAKING ToSSESSION. 

In View of Civ. Code Cal. § 3440, declaring that every transfer of Per- 
sonal property and every lien thereon otlier than a inortgage wheu al- 
lovi'ed by law. If made by a person haviug at the time the possession and 
control of the property and not acconipanied by an immédiate delivery 
and foUowod by an aetual and continvied change of possession, is con- 
clusively presumed to be fraudulent and therefore void, a bank which, 
after recelving chattel mortgages on a mercliant's stock of goods for 
some time withheld them from record and then recorded them, cannot, 
where even after recordatlon the business was continued in the naine of 
the nierchant, he deemed to hâve takeii possession of the stock, though 
it was arranged that one of the merchant's employés should keep a rec- 
ord of ail property sold or brought in. 

3. Chattel Moktgages <3=>196 — Validity— Withitoldinq fhom Recoed. 

TJnder Civ. Code Cal. § 2957, declaring that a mortgage of personal 
property is vold as against creditors of tlie mortgagor and subséquent 
purchasers and incumbrancers of tlie property in good faith and for val- 
ue, unless it is ma(le in good faith and without design to hlnder, delay, 
or defraud creditors, and unless it is recorded as a grant ot real proper- 
ty, the recordatlon provision was made to excuse tlie want of immédiate 
delivery, and where a bank for a considérable period withheld chattel 
mortgages from record, not placing them on record until it discovered 
that the mortgagor was in difflculties, such chattel mortgages are invalid 
as to creditors of the mortgagor, regardless of whether tliey became cred- 
itors before or after its exécution. 

4. Bankuuptcy <©=3l84(2)— Invalid Thansfebs— Autiiority of Tuustees. 

Under Banki-uptcy Act July 1, 1S98, c. 541, § 47a, 30 Stat. 557, as 
amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. 
1916, § 9631), declaring that the trustée sball be deemed vested with ail 
the riglits, remédies, and xtowers of a cre<litor liolding a lien by légal or 
équitable proceedings, the trustée In bankruptcy inust be deemed vested 
with the status of a lien credltor, though there were no such creditors 
at the time the pétition In bankruptcy was filed, and hence is entitled to 
attack chattel mortgages not recorded by the mortgagee until dlseo^-ery 
that the debtor was in failing circuni stances. 

5. Bankeuptcy <g=5l84(2) — Invalid Tbansi-ebs— Autiiority of Trustées. 

Under Bankruptcy Act July 1, 1898, § 60b (Comp. St. 1916, § 9644), 
providing that, if at the time of recording a transfer, if by law recorda- 
tlon Is required, and being wlthin four months before the pétition in 
bankruptcy, or after the filing thereof, and before adjudication, the bank- 
rupt be insolvent and the transfer opérâtes as a préférence, and the per- 
son receiving it shall then hâve reasonable cause to believe that the en- 
forcement of such transfer would efCect a préférence, it shall be voidable 
by the trustée, a trustée In bankruptcy as the représentative of gênerai 
creditors may attack as preferential chattel mortgages given by the 
bankrupt, where under the state law they were required to be recorded, 

Ê=3For other cases see same toplc & KEY-NUMBBH in ail Key-Numbereô Digests & Indexe» 
247 F.— 58 
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and they were not recorded untU ■\^'ithin four months of the flllng of the 
pétition. 

6. Bankbuptct <g=»303(3) — Préférences — Evidence— Supeicienct. 

Where the trustée in bankruptcy attacketl chattel mortgages as prefer- 
ential, évidence held to sliow tliat before tlieir recordation, whlch was 
essential to validity, tlie mortgagee was charged with notice of facts at 
least sufficient to put liim on iuquiry wliicli would liave disclosed tliat he 
VfSLS obtalning a préférence. 

7. Bankruptcy <®=3l88(3) — Title of Trustée— Statute. 

Under Bankruptcy Act July 1, 189S, §§ 67d, 07e (Comp. St. 1916, § 9651), 
declaring tliat liens given or accepted In good faith and not in contem- 
plation of Or in fraud of the act which hâve heea recorded according to 
law, if record be necessary, sliall not be affected by the act, but that ail 
conveyances in fraud of ereditors, etc., shall 'lie null and vold, a creditor, 
who withheld chattel mortgages from record until he discovered that the 
debtor was in. faillng circumstances cannot, havlng acted deliberately 
and the statute requiring the recordation of such mortgages as a condi- 
tion to thelr validity, assert an équitable lien on the property. 
S. Bquitï <S=52G7 — Pleading— Ameindment. 

The allovvance of an amendment to a bill is a question within the dis- 
crétion of tlie court. 
S). Bankruptcy <S=>303(3) — Préférences— Evidence. 

In a suit by a trustée in bankruptcy to set aslde as preferential a deed 
of trust executed by a baukrupt, évidence hcld sufficient to show that 
the trust deed was preferential. 

Appeals from the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Suits by William H. Moore, Jr., as trustée of the estate of Alfred 
W. Baniaister, a bankrupt, against the National Bank of Bakersfield, 
a corporation organized and existing under and by virtue of the laws 
of the United States, and others. From decrees for complainant, de- 
fendants appeal. Affirmed. 

The appeals herein embrace two cases which were tried together and may 
be eouveniently disposed of in one opinion. The suits were brought by Moore, 
as trustée in bankruptcy of the e.state of Banni.ster, bankrupt, against the de- 
fendant bank to set aslde a uumber of chattei mortgages and a deed of trust 
made by Bannister for the beneiit of tlie bank. ïue District Court decreed 
that the several conveyances were of no efCect, and that préférences in favor 
of the bank liad been created. The bank appeals. The flrst case Is referred 
to as B-94, the second as A-32. 

B-9i. 

The évidence tends to show thèse facts: Bannister was in the business of 
buying and selling hay and grain at and about Bakersfield, Cal., with a ware- 
hou.se in Bakersfield and one at Wyble Siding, near Bakersfield. In November, 
1914, Bannister coinmenced to do business with the défendant bank, and he 
and the cashier, Russell, had au understanding whereby Bannister could bor- 
row money from the bank as he might need it, and that the bank would take 
chattel mortgages on Personal property belonging to Bannister, and that the 
mortgages would bei lield without recording, unless in the opinion of the 
bank sorne necessity should arise which would make it seem proper for the 
bank to put the instruments on record. Such an arrangement had formerly 
existed between Bannister and the bank with which Mr. Russell had formerly 
lieen connected. Bannister borrowed $2,500 in November, 1914; $1,000 on 
December 1, 1914 ; $1,500 December 9, 1914 ; $1,500 on December 21, 1914; 
$1,500 on January 4, 1915 ; and $1,000 ou January 5, 1915. Each of thèse 

®=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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loans was secured by a chattel mortgage upon thé liay or hay and grain In 
tlie mortgagor's wareliouses, but none of tlie mortgages was ever recorded. 
On December 21, 1914, as additioiial security l'or the note for $1,500 made 
December 21, 1914, Baunister gave a chattel mortgage upon a corrugated iron 
warehouse at Wyble Sidiug, and on January 5, 1915, to secvjre the loan for 
$1,000 made on that day, he made a mortgage upon his automobile. On Jan- 
uary 12, 1915, Bannister borrowed $1,500 addltional from the bauk and gave 
a mortgage upon 200 tons of grain and hay in his warehouse at Wyble Siding, 
and on the sanie day, to seoure ail the notes that he had prevlously given, he 
made a blanket mortgage on ail the hay and grain in his two wareliouses. 
This blanket mortgage covered practically ail of the stock in trade that Ban- 
nister then had, and ail that was remaining oî the original property which 
had been covered by the previously given unrecorded chattel mortgages. Tlie 
two mortgages given January 12, 1915, and the two mortgages covering the 
Stutz automobile and the corrugated iron warehouse were recorded on the 
afternoon of April 23, 1915. The bankrupt contiuued to sell goods covered 
by the chattel mortgages, and replaced the same by new goods purchased, and 
sales were earried on as in the ordinary course of business, with the resuit 
that there was confusion of such mortgaged goods as were remaining with 
new goods bought and substituted for the goods sold from the mortgaged 
stock. This course of business was kuowu to the bank between January 12th 
and April 23, 1915, but the bank made no objection, and creditors other than 
the bank did not know of the existence of the chattel mortgages. On April 
21, 1915, bankrupt's home in Los Angeles was attached. The banlc heard of 
his having financial trouble, and on April 23d put its mortgages on record. 
Pétition in bankruptcy was filed May 5, 1915. SubsiKiueut to April 23, 1915, 
the date of the re-cording of the mortgages, the bank received $9,881.13, of 
which $500 was paid May 4th, and $500 on Jlay 5th, and the balance on May 
6th, and afterwards. The entire $9,881.13 was received by the bank from the 
proceeds of the sale of a portion of mortgaged hay and grain, and other hay 
and grain commingled with the mortgaged stock. ïhe proceeds were placed 
to bankrupt's crédit and checks were given by him to the bauk to cover the 
amounta. 

A-32. 

In this suit the court declared the deed of trust to be nul! and void. The 
Instrument was dated April 8, 1915, executed by baukrupt, and conveyed to 
Russell and another, as trustées for the National Bank of Bakersfleld, de- 
fendant herein, certain real property in Kern county, Cal., and was nmde to 
protect loans of $10,000 made by the bauk to Bannister. The deed was re- 
corded April 23d of the same day that the chattel mortgages referred to in 
the preceding case were put on record. The évidence shows that Bannister 
was a large stockholder in the I^os Angeles Hay Storage Company, a corpo- 
ration. The corporation was embarrassée!, and about April 7th it was sug- 
gested to Bannister that the corporation should go into bankruptcy. On April 
8th Bannister told the défendant bank of the flnancial troubles of the hay 
Company, and the bank knew that Bannister was a large stockholder in that 
corporation. 

Wm. J. Hunsaker, E. W. Britt, and G. Harold Janeway, ail of I^s 
Angeles, Cal., for appellants. 

L,ucius K. Chase and Ernest U. Schroeter, both of Los Angeles, Cal, 
for appellee. 

Before GILBERT and HUNT, Circuit Judges, and DIETRICH, 
District Judge. 

HUNT, Circuit Judge (after stating the facts as above). Appellant's 
position as presented by the assignment of errors is that there is no 
showing of the amount of proved claims ; that the évidence f ails to 
show that when the mortgages and deed of trust were made or put on 
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record the bank had reasonable cause to believe that the transfers 
would operate to effect préférences; that the bank had an équitable 
Uen upon the property covered by the chattel mortgages arising out of 
the fact that it held prier mortgages securing ail the notes except the 
one covered by the blanket mortgage. 

[1] Inasmuch as the hay and grain in the warehouses constituted 
the stock in trade of Bannister, a hay and grain merchant, the mort- 
gages covering such property vvere made without authority of the law 
of California. Section 2955 of the Civil Code of California provides: 

"Mortgages may be maûe. upon ail growing crops, ineluding grapes and 
fruit, and upon aiiy and ail Uinds of Personal jiroporty, exeept the foUowing: 
* * • 3. Tlie stock in trade of a mercliant." 

[2] The stock in trade, the hay and grain, not being lawfully sub- 
ject to mortgage, the recording of such a mortgage would impart no 
constructive notice to the world. This was the holding of the Suprême 
Court of CaHfornia in Bank of Ukiah v. Moore, 106 Cal. 679, 39 Pac. 
1071. As between the parties and as against ail others except creditors 
of the mortgagor, and subséquent purchasers for value in good faith, 
such a mortgage could be upheld. Perkins v. Maier & Zobelein Brew- 
ing Co., 133 Cal. 498, 65 Pac. 1030. But we are hère concerned with 
the interests of creditors of the mortgagor. It is said that the bank 
took possession of the property on April 23d, when the mortgages were 
put on record. Upon the question of possession the cashier testified 
that on April 23d, he arranged with Mrs. Fitzpatrick, who had been 
and was then employed by Bannister, to corne to the warehouse to keep 
a record of everything that went in and out ; that Bannister knew she 
was there ; that she reported daily, but the practice was to hold some 
cash to keep the business going; that Bannister assisted in sales of 
property at the warehouse and paid by check ; that af ter April 24th the 
bank credited the receipts to Bannister's account to straighten out his 
account and as a matter of bookkeeping ; that shortly bef ore the 24th 
the chattels covered by the mortgages were about as they were after- 
wards; that sales made after April 24th were reported to Mrs. Fitz- 
patrick, and in certain instances shipped in the name of the bank. 
Bannister himself testified that he commenced to work at the ware- 
house on April 24th, was in possession thereof until May 5th, and car- 
ried on the business as it had previously been conducted, and with the 
same employés ; that no signs were changed ; that he shipped goods 
in his name after the 24th of April, and that the first shipment made 
by the bank after the recording of the mortgages was on May 6, 1915 ; 
that he paid to the bank $8,881.13 from the sale of the mortgaged hay 
and grain. 

We are inclined to believe that where possession is relied upon to 
sustain a transfer wiiich will be held binding as against creditors, it 
should be of a character more open and visible than is claimed by the 
bank in this instance. Center v. Kelton, 20 Cal. App. 611, 129 Pac. 
960. Section 3440 of the Civil Code of California provides that : 

"Every transfer of Personal property * * * and every lien theroon, 
other tliau a mortgage, wlien allowed by law * « * is <'onclusively pve- 
fumed, if made by a person having at the time the possession or eontrol of 
the property, and not uccompanied by un immédiate delivery, aud followed 
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tty an artnal and continuée! change of possession of the things transferred, to 
■be frandulent, and therefore void, against. tliose who are his croditors while 
lie remains in possession, and the successors in Interest of such creditors, and 
against any persons on whoni his ostate devolves in trust for tlie benefit of 
others than himself , and against purchasers or Incumhrancers in good faltli 
subséquent to the transfer." 

There really was no immédiate delivery and no actual and contin- 
ued change of the possession of the chattels mortgaged. In Center v. 
Kelton, supra, the court referred to many California décisions apply- 
ing the principle of section 3440 quoted above, and, after writing of 
the object of the statute as requiring notice to the world of the trans- 
fer of Personal property in order that creditors may be justly pro- 
tected, said : 

"It may be sald, also, that the statute does not impose any great hardshlp 
upon the parties in case of a transfer niade In good falth. Ordluarily, there 
should be little dlffieulty In effectlng an 'inirnediate delivery' and an 'actual 
and continuons change of possession.' But, liowever honest the sale may be, 
and whatever hardshlp may be infllcted upon the vendee, thls furnlshes no 
sufflclent reason for disregardlng the plain provisions of the statute or set- 
tlng at naught a wholesome and saiutary rule for the promotion of Personal 
honesty and commercial securlty." 

Let us turn now to another viewpoint. 

[3] The record shows that between the time of the exécution and 
the recording of the mortgages the bankrupt incurred a number of 
debts. Thèse debts were never secured, and were contracted while 
the mortgages were held by the bank, with no notice whatever to cred- 
itors other than the bank. Under section 2957 of the Civil Code of 
California, a mortgage of personal property is void as against cred- 
itors of the mortgagor and subséquent purchasers and incumhrancers 
of the property in good faith and for value, unless it is made in good 
faith and without design to hinder, delay, or defraud creditors, and 
unless it is recorded as grant of real property. In Ruggles v. Cannedy, 
127 Cal. 291, 53 Pac. 911, 59 Pac. 827, 46 L. R. A. 647, the Suprême 
Court of the state held that a chattel mortgage withheld from record 
beyond a reasonable time necessary for its being put on record is void 
as against creditors. Debts were there contracted between the exécu- 
tion and recording of the mortgages. The reasoning of the court was 
that recording a chattel mortgage is meant to be a substitute for "im- 
médiate delivery" and "change of possession," and that the law con- 
templâtes immédiate recording or recording within a reasonable time. 
The court said : 

"A mortgage without Immédiate delivery would ereate a secret lien, admlt- 
tedly void against creditors. Is a mortgage vvltliout Immédiate recordatlon 
any less a secret lieu, or any less an evll to be avoided? Prlor to the amend- 
inent to section 2955 of tlie Civil Code, =s « * jj ^ person liad deslred to 
borrow money upon hla farmlng Implements he would hâve been compcUed 
to transfer possession Imraediately under section .3440 of the Civil Code. By 
the amendment thèse Implements are placed In tlie llst of those upon whleh 
statutory chattel mortgages may be glveii. » * * We conclude upon thls 
question that our law requlres immédiate recordatlon In lieu of immédiate 
delivery, and that wheii such recordatlon is not effected the mortgage 'is void 
as against creditors of the mortgagor.' The penalty for a failure to record 
I)romptly In the case of a mortgage is Identlcal wlth the penalty under section 
;!440 for a failure to deliver promptly In the case of a sale. In either case 
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the fallure results in a légal fraud agalnst those whom the statute eniimer- 
ates and protects. Section 3440 exeepts a 'mortgage when allowed by law' 
from the requirement of immédiate delivery, IJecause, and only because, the 
recordatlon takes the place of delivery. It certaliily euimot be said that it 
was the design of the Législature to exclude the articles of Personal property 
afifected by sueh mortgages from the opération of the laws forbldding secret 
liens." 

The court, through Judge Henshaw, continuing its learned discus- 
sion of the policy of the recording laws of the state, said that it had 
been decided: 

"(1) That neither in the case of a sale nor of a mortgage would a delayed 
delivery validate the contract against creditors ; anrt (2) that it was not neces- 
sary that thèse creditors should hâve acquired rights by Judgnient or attach- 
jnent before delivery of the chattel sold or mortgaged to warrant thelr set- 
tlng aside the transfer. Our recordation laws, adralttedly being but a substi- 
tute for such Immédiate delivery, certalnly hâve not changed the prlnclples 
hère announced, and should not be said to hâve changed the rule which else- 
where finds abundant support." 

This case was approved in Hopper v. Keys, 152 Cal. 488, 92 Pac. 
1019. The court defined creditors as those to whom, from time to 
tinie, the debtor became obligated. There too, it was contended that, 
even though an unrecorded mortgage is void in the instance of cred- 
itors, still only such creditors could take advantage of the law as by 
judgment and levy had acquired a lien upon the property before rec- 
ordation. But the court held that under the statute of the state, im- 
médiate recordation being exacted, or immédiate delivery being re- 
quired, the resuit of a failure to record was to render the contract ab- 
stjlutely void as to creditors. In re Mission Fixture & Mantel Co. 
(D. C.) 180 Fed. 263. In this last case, where the statute of the state 
of Washington requiring the recordation of chattel mortgages was 
considered, Judge Donworth said that a créditer within the contempla- 
tion of the statute was one to whom the debtor was obligated, even 
though the inception of the obligation antedated the making of the 
chattel mortgage. And in Karst v. Gane, 136 N. Y. 316, 32 N. E. 
1073, it was held that the statute in using the word "creditors" did not 
mean to distinguish between a creditor who became such before one 
who became a creditor after the exécution of the mortgage. See, also. 
Union National Bank v. Oium, 3 N. D. 193, 54 N. W. 1034, 44 Am. 
St. Rep. 533. 

[4] The attitude of the trustée in bankruptcy under section 47a of 
the Bankruptcy Act as amended June 25, 1910, is next necessarv to 
be inquired into. U. S. Comp. St. 1916, § 9631. In Pacific State 
Bank v. Coats, 205 Fed. 618, 123 C. C. A. 634, Ann. Cas. 1913E, 846, 
it was held by this court that the object of the amendment cited is to 
vest in the trustée for the interest of ail creditors the potential rights 
and remédies of creditors possessing or holding liens upon the prop- 
erty coming into his custody by légal or équitable proceedings. We 
there said : 

"The trustée no longer stands In the shoes merely of the bankrupt, wlth 
the limlted rights of the banlirupt to attack unrecorded liens which may be 
valid and unimpeaehahle by such bankrupt; but the amendment by opéra- 
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tlon -of îaw vests In him a lien équivalent to such as would be acqulred by 
légal or équitable proceedings upon tlie property comlng into his custody by 
vîrtue of the baiikruptcy proceedings." 

In Scandinavian-American Bank v. Sabin, 227 Fed. 581 (142 C. C. 
A. 211), Judge Morrow, writing for the court, said that: 

''The trustée is not llmited to such objections to a transaction between 
the bankrupt nnd a creditor as the bankrupt inight liave had, but he may 
make any objection tliat a creditor holding a lien might make." 

The trustée in the interest of the gênerai creditors may therefore 
contest any claim of lien that a judgment creditor might contest if 
bankruptcy had not intervened. In re Lane Lumber Co., 217 Fed. 550, 
133 C. C. A. 402. In Re Pittsburg Eig Muddy Coal Co., 215 Fed. 705, 
132 C. C. A. 81, the Court of Appeals for the Seventh Circuit held that 
under the amendment the trustée could make such a contest whcther 
there were or were not any such creditors when the pétition in bank- 
ruptcy was filed, and regarded the trustée as having the status of a 
creditor hokling a lien by légal or équitable process as of the time when 
the pétition in bankruptcy is filed. And we hold accordingly. Bailey 
V. Baker Ice Machine Co., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 
275. 

[5, 6] But if we could go no farther than to say that the mortgages 
are regarded as invalid as against creditors until recorded, but as 
having validity thereafter, still the appellants could not prevail. Sec- 
tion 60b of the Bankruptcy Act (Comp. St. 1916, § 9644) provides that, 
if at the time of recording a transfer, if by law recordation is required, 
and being within four months before the pétition in bankruptcy, or 
after the filing thereof and before the adjudication, the bankrupt be 
insolvent, and the transfer then opérâtes as a préférence, and the per- 
son receiving it shall then hâve reasonable cause to believe that the en- 
forcement of such transfer would effect a préférence, it shall be void- 
able by the trustée. 

In Bunch v. Maloney, 233 Fed. 967, 147 C. C. A. 641, the Court of 
Appeals for the Eighth Circuit held that where there is a state statute 
providing that an unfiled or unrecorded transfer shall be void as to 
creditors, the trustée in bankruptcy, "as the représentative of gênerai 
creditors, may invoke the remedy of section 60b, regardless of the local 
construction of the statute making a procédural distinction between 
creditors with a lien and those without." We are of the opinion that the 
défendant bank cannot successfully contend that it did not hâve rea- 
sonable cause to believe in April, 1915, before the mortgages were re- 
corded, that by recording and enforcing them a préférence would be 
effected in its favor. It is not to be seriously questioned that bank- 
rupt was insolvent in April, 1915. It is true that in his schedules he 
included assets in the amount of $59,157, but a single item of this, 
$17,492, a claim against the Los Angeles Hay Storage Company, had 
no value, and certain pièces of property were listed at valuations much 
in excess of their actual value. It also appears that his liabilities, placed 
at $46,756 did not include $9,200 of $10,500 due by him to the Na- 
tional Bank of Bakersfield, and did not include certain other obligations 
-of his aggregating approximately $6,000. Mr. Russell had had occa- 
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sion to examine the books of bankrupt between January and April ; he 
knew Bannister's house had been attached, and when he put the mort- 
gages on record, after he learned that Bannister was in financial diffi- 
culties through the embarrassment of the Los Angeles Hay Storage 
Company, he intended, of course, to obtain an advantage for the bank. 
The circumstances were clearly such as put him upon inquiry. In re 
Dorr, 196 Fed. 292, 116 C. C. A. 112. 

[7] The défendants' contention that the bank lias an équitable lien 
is also without substantial merit. Not stopping to recite the facts again, 
it is enough to say that the bankrupt continued to carry on business 
by selling parts of the mortgaged goods, and out of the proceeds bought 
other goods of like character, and also to pay part of his debt to the 
bank, and to defray the expenses of his business. When he sold part of 
the grain and hay, undoubtedly he apphed the receipts from the sales to 
the bank in order to reduce his debt to it ; and when he bought new 
hay or grain, he seems to hâve put it in with that which had previously 
been mortgaged. To sustain the bank in a claim of équitable lien would 
be to allow the debt due to the bank to be decreased, and the security 
to be added to. But beyond this the bank is not in a position to claim 
an équitable lien, which can précède the title of the trustée, for not- 
withstanding the knowledge which its officers had of the situation it 
deliberately kept the existence of the mortgages secret, and refrained 
from putting them upon record. Sections 67d and 67e of the Bank- 
ruptcy Act (Comp. St. 1916, § 9651); Security Warehousing Co. v. 
Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 
789; Scandinavian-x\merican Bank v. Sabin, supra; Fourth Street Na- 
tional Bank v. Millbourne Mills Co., Trustée, 172 Fed. 177, 96 C. C. A. 
629, 30 L. R. A. (N. S.) 552. 

[8] We find no error in the ruling of the court in allowing amend- 
ment to the original bill. The matter was one within the discrétion of 
the court. 

A-32. 

[9] The principal question involved in this matter is whether the 
bank received a préférence by receiving and recording the trust deed 
referred to, dated April 8 and recorded April 23, 1915. There was 
ample information conveyed to the bank to cause its officers to believe 
that the effect of the taking of the trust deed would be to create a préf- 
érence in favor of the bank. Bannister was unquestionably insolvent 
when he made the deed, and under the conditions which existed the 
bank must be held to hâve had reasonable ground for believing that 
the taking of the trust deed would efïect a préférence in its favor. 

In B-94 the decree, after holding the chattel mortgages to be void, 
and that payroents of $1,000 made by Bannister to the bank between 
April 23 and May 5, 1915, were préférences, recited that, no moral 
turpitude on the part of the bank being found, it could file its unse- 
cured gênerai claim against the estate of Bannister, bankrupt, within 
60 days after entry of final judgment for the amount unpaid upon 
the promissory notes referred to in the purported chattel mortgages. 
In A-32 the trust deed was decreed to be null and void, and the gran- 
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tees in the trust deed were directed to reconvey the property to the 
trustée of the bankrupt. 
Thèse decrees are affirmed. 



KETTERER v. ARMOTTR & 00. 
(Cirenit Court of Appeals, Second Circuit. Decembcr 11, 1017.) 

No. 11. 

1. Torts (®=>8 — Invasion of Personal Rigiits—I/Iaeility— "Personal Se- 

CURITY." 

Oiie of tlie absolute riglits which every person possosses Is that of Per- 
sonal security, whicli consists in a jjerson's lésai and uniiiterrupted en- 
joyment of hls life, liis limbs, lils body, bis bealth, and liis réputation, 
and every wrongfnl in-s-asion of sucli riftht of personal security givcs rise 
to a llability in tort for the damage doue. 

fEd. iS'ote. — For other deflnitions, see Words and Phirases, First and 
Second Séries, Personal Security.] 

2. FooD <S=>25 — Sales— AVarranties. 

Whlle at comnion lavv, if tliere is no express warranty of the quality 
of the goods sold and no fraud, tlie niaxim of caveat enij)tor applies, and 
no warranty is iiiiiilied by law, the rule is otherwise witb respect to an 
article sold directly for consumption, as food, and the seller is liable for 
the consecjuences where lie kiiew, or by the exercise of reasonable care 
might hâve known, that it vvas dangerous. 

3. Food ©=25 — Sales— Eiability. 

While ordlnarily a manufacturer or vendor is not liable to third par- 
ties who bave no contractual relations witb liim, the rule is otlierwise 
with respect to one dealing with imminently dangerous articles as un- 
wholesome food; and, where a manufacturer of food from diseased pork 
disposed of it to a dealer, and the dealer in turn sold it to one in whosc 
family xdaintiff was employed as a domestic, plaintiff niay, liaving siiffer- 
ed injury from eating tlie unwholesome food recover against the manufac- 
turer, as though tbere were no contractual relations between them. 

4. Food <S=325 — Manufacturer— Défense. 

Where a packer engaged in Interstate commerce negligently manufac- 
tured food from diseased pork, the fact that it had been inspeeted und 
passed by United States insi)ectors provided for by Comp. St. 1916, §§ 
8681-8716, does not relieve the packer from liability; the purpose of the 
inspection being to impose additional safeguards, Instead of freeiug pack- 
ers from liability for négligence. 

5. Neciligence ©=330 — Gare- Okdinaky Care. 

Where it appears that everybody engaged in a particular business con- 
ducts it in a certain way, such standard of conduct will be accepted as 
the standard of ordinary care of prudent men engaged in that particular 
business. 
e. Necîlioence <ê=56(1) — Liajîility- Proximate Cause. 

Thore is no liability for a négligent act unless the négligent act Is the 
proximate cause of the injury, and to estaljlish proximate cause, it is 
necessary that there be a causal connection between the négligent act and 
the injury. 
7. Food <g=325 — Actions— Evidence— Sufficienoy. 

In an actio]i by iilaintiff who contracted trichinosis after eating a prod- 
uct nianufactured by défendant from uiseased pork, évidence held insuf- 
ficient to show that défendant was négligent in its ins]iection and sale of 
the pro(bict, or that its négligence, if any, was the proximate cause of 
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the injury ; It appearlng that the pork was marked, "Inspectée! and Pass- 
ed" by the TJuited States Inspectors, who were conversant with tbe mode 
of Inspection. 
8. F'ooD €=3'2û — Actions— Evidence— SuFFiciENCY. 

In action for Injuries received by plaintlfï, wlio ate food manxifactiired 
by défendant froni pork wliicli was Infeeted with trichinie, évidence licld 
insnfflcient to show that défendant in its préparation of the product was 
guilty of négligence ; it appearlng that if it had submitted the porlv to a 
température sutlicient to kill the parasite!?, it would hâve destroyed its 
food value. 

In Error to the District Court of tiie United States for the Southern 
District of New York. 

Action by Sophie Ketterer against Armour & Co. There was a 
judgment for défendant, the complaint being dismissed, and plaintiff 
brings error. Affirmed. 

See, also, 200 Fed. 322. 

The plaintiff Is a subject of the Emperor of Germany and a résident and in- 
habitant of the State of New York In the Southern district thereof. 

The défendant is a corporation organlzed and existing under the laws of 
the State of Illinois, and is engaged in the Interstate commerce of méat and 
food products. 

It is alleged that défendant caused to be transported frora a state other 
than the state of New York to the city and state of New York cerain food 
products eonsisting of prepared pork or lachshinkens which had not been in- 
spected, and had not been thoroughly eured, and which had l>een falsely 
marked as "Inspected and Passed" ; that the plaintiff procured from a dealer 
in the city of New York some of the said pork or lachsliinkens not knowlng 
that it was unwholesome, diseased, and infeeted with parasites known as 
trichinœ, and that It was dangerous to the life, health, and safety of the con- 
sumers thereof as an article of food; that the plaintiff ate of the lachshink- 
ens, as a resuit of which she became seriously sick, sufCered great pain and 
agony; that the plaintiff's health in conséquence was permanently Impaired ; 
that for a long time after her illness she was unable to perform aiiy work 
whatsoever, and was compelled to expend various sums for mediclne and 
médical treatment; and that her injuries resulted from the defendant's nég- 
ligence as aforesaid. Damages were asked in the sum of !JC,0OO. 

The défendant demurred to the complaint on the theorj- that a manufac- 
turer who deals with a middleman and not directly with the consumer owes 
the latter no duty whatever except the duty owing to ail men to refrain from 
knowingly and willfuUy inflieting injury. The demurrer was overrulod by 
Judge Noyés sittlng at the time in the Circuit Court, and défendant was al- 
lowed to answer over. (D. G.) 200 Fed. 322. An answer was then put in 
which denied the allégations of the complaint. The case went to trial, and at 
the end thereof the défendant moved for a nonsuit and the direction of verdict, 
and both motions were denied. The jury, after belng out some time, reported 
it could not agrée, but was sent toack to continue its délibérations, and after 
a time returned a verdict In favor of the plaintiff for six cents. A motion 
was then made on behalf of défendant to set aside the verdict as being con- 
trary to the law and the évidence, and to dismiss the complaint on the ground 
that the évidence falled to establish a cause of action. ïhis motion was grant- 
ed, and the plaintifiE brought the case on writ of error to this court. 

Chas. Dushkind, of New York City, for plaintiff in error. 

Breed, Abbott & Morgan, of New York City, and A. R. Urion, W. 
C. Kirk, and A. F. Reichman, ail of Chicago, 111., for défendant in 
error. 

B-fore WARD, ROGERS, and HOUGH, Circuit Judges. 

^s»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge (after stating the facts as above). This is 
not an action upon a contract either express or implied. The basis of 
the complaint is the négligence of the défendant, and the action is in 
tort. It is alleged that the défendant negligently failed to perform its 
duty to mal'ce or cause to be made certain inspections for the discov- 
ery or détection of certain infection, disease, or parasites in the car- 
casses of hogs so that sucli carcasses might be ehminated from those 
sold for human consumption as food, or from those used in the pre- 
pared food products sold for human consumption. It is also alleged 
that it failed to hâve a certain food product, the lachshinkens, which it 
prepared, sold, and caused to be transported in Interstate commerce, 
thoroughly cured, and thereby imperiled and endangered the life and 
health of the plaintiff, a consumer thereof . 

A lachshinken is made up of two or more loins of pork put up in 
a casing in the form of a heavy bologna, and is cured and smoked and 
sold to the trade as a prepared food ready for consumption. It was 
not sold to the plaintiff, but to one Heimerdinger in whose family she 
was employed as a domestic. Heimerdinger purchased the product 
from a dealer who purchased it from défendant. The members of 
Heimerdinger's family, including the plaintiff, partook of it, and ail 
who partook of it became seriously ill. The disease was diagnosed by 
the physicians as trichinosis, the nature of the disease beirig determined, 
not merely upon objective symptoms, but upon a scientific blood test, 
which proved unmistakably the character of the disease. Trichinosis 
is a disease that can be contracted only by eating pork or ham from 
hogs infected with a certain parasite known as trichinae. The claim 
is that the lachshinkens which the plaintiff ate were infected with 
trichinae, and that the défendant is responsible, as it put them on the 
market and sold them without making the necessary examination to 
détermine whether the pork was infected with trichinae. 

[1] One of the absolute rights which every person possesses and 
is entitled to enjoy, whether out of society or in it, is that of personal 
security, which consists in a person's légal and uninterrupted enjoy- 
ment of his life, bis limbs, his body, his health, and his réputation ; and 
more specifically as to the right to health Blackstone defines it as the 
right to "the préservation of a man's health from such practices as 
may préjudice or annoy it." 1 Blackstone, p. 134. It is elementary 
that every wrongful violation of a right of personal security which 
causes damage gives rise to a liability to make compensation for the 
damage done, and is a tort. In the présent case the action is not based 
on any contract for no privity of contract exists between plaintiff and 
défendant. The plaintiff bought nothing from défendant, and bought 
nothing from the dealer to whom défendant sold the product which he 
had prepared. But that fact does not necessarily preclude a right of 
recovery under the circumstances of this case. 

Blackstone in his Commentaries, vol. 3, p. 165, says that in contracts 
for provisions it is always implied that they are wholesome, and that 
if they be not, an action on the case lies for deceit. In referring to 
this it is said in American & English Encyclopedia of Law, vol. 15, p. 
1237, that: 
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"No authority is cited for thls proposition, and it is believed tliat the Eng- 
llsh cases support the rule that at comnion law there is no implied warranty 
of quality, fitness, or wholesomeness in the sale of provisions, even wlien sold 
by a dealer for immédiate domestic use, except in cases where such warranty 
would be implied froni the facts and circumstances of the sale, indepeiideutly 
of the fact that the thing sold was an article for domestic cousumption." 

In 35 Cyc. 406, the statement is that: 

"There Is no implied warranty of the quality of provisions when they are 
sold merely as merehandlse, as for Instance when the articles are sold to a 
middleman, or are sold to a dealer for the purpose of resale, especlally where 
the seller himself is not a regular dealer, it belng beld that in such transac- 
tions the rule of caveat emptor applies. The rule prevails even when the sell- 
er knows that the buyer intends to resell to the consumer. But there is at 
least a warranty that the articles shall be merchantable. It is, however, the 
gênerai rule that where the sale is for Immédiate consumption there is an im- 
plied warranty that the food is wholesome and fit for the purpose, irrespec- 
tive of the seller's kuowledge of defects therein." 

[2] The gênerai rule of the common law is tmdoubtedly that upon a 
sale of goods, if there be no' express warranty of the quality of the 
goods sold and no fraud, the maxim caveat emptor applies, and no 
warranty is implied by law. Howard v. Emerson, 110 Mass. 320, 14 
Am. Rep. 608. It was contended in that case that when articles of food 
are sold for immédiate domestic use, the gênerai rule does not apply, 
and that there is an implied warranty or représentation that they are 
Sound and fit for food. The court said : 

"But we thlnk that thls exception, if established, does not extend beyond 
the case of a dealer who sells provisions directly to the consumer for domestic 
use. lu such cases it may be reasonable to infer a taeit understandlng, wliich 
enters into the contract, that the provisions are sound. The relation of the 
buyer to the seller and the circumstances of the sale may ralse the presump- 
tion that the seller impliedly represents them to be sound. But the same 
reasons are not applicable to the case of one dealer selling to another dealer ; 
and we think the rule is settled that in the sale of provisions, in the course 
of gênerai commercial transactions, the maxini caveat emptor applies, and 
there is no Implied warranty or représentation of c|uality or fitness. Emer- 
son V. Brigham, 10 Mass. 197 [6 Am. Dec. 109] ; Wiusor v. Lombard, 18 Pick. 
[Mass.] 57; Hart v. Wright, 17 Wend. [N. Y.] 267; Wright v. Ilart, 18 Weud. 
[N. Y.] 449 ; Moses v. Mead, 1 Denio [N. Y.] 378, [43 Aui. Dec. 076] ; Buruby 
V. Bollett, 16 M. & W. 644." 

In Craft v. Parker, 96 Mich. 245, 55 N. W. 812, 21 h. R. A. 139 
(1893), the court held that a keeper of a méat market is bound to use 
due care to see that the méats sold are fit for human consumption, and 
he impliedly warrants that they are fit for the purpose for which they 
are sold, and if he sells food that is dangerous to those who eat it he 
is liable for the conséquences if he knew it to be dangerous or by proper 
care could hâve known of its condition. 

In Wiedeman v. Keller, 171 111. 93, 98, 49 N. E. 210, 211 (1897) the 
court said : 

"As a gênerai rule, we thlnk tlie decided weigbt of authority lu the l'nited 
States is that in ail sales of méats or provisions for immédiate domestic us(? 
by a retail dealer there is an implied warranty of fitness and wholesomeness 
for consumption. There is, however, no implied warrant.v-of soundness or 
wholesomeness arising from the sale of méats or pi-ovislons to a dealer or 
middleman who buys on the market, not for consumption. but for sale to olh- 
ers. Nor would there be any liablllty, lu a sale for Immédiate doniestii- use. 
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where the vendor was not a reguïar dealer. * * * In this case, however,, 
the appelleo was a regiilar retall dcîiler, and as sTicli he sold the nieat to ap- 
pellant for doiiiestic use, and, under the law as it seems to be settled hi this 
country, as the meut turued out to he unwhoh^some, lie was liable, although 
he was not aware that it was diseased wlieii he sold it to aypellant." 

In Salmon v. Ubby, 219 111. 421, 76 N. E. 573 (1905) a déclaration 
was held good which alleged that the défendant prepared and put up 
in a package and sold to the trade certain mincemeat, which passed 
through the hands of a wholesale dealer, a retail dealer, and came final- 
ly to be made into a pie of which the plaintifï's testator ate ; that de- 
fendant negHgently and improperly prepared and manufactured the 
mincemeat ; that as a resuit it liecame unfit for food and poisonous, 
and destructive of life when used as food, and plaintiff's testator law- 
fuUy partook of the same, was poisoned, and lost bis life in consé- 
quence. 

In Park v. C. C. Yost Pie Co., 93 Kan. 334, 144 Pac. 202, L. R. A. 
1915C, 179 (1914), the court held that a manufacturer vvho prépares, 
food for human consumption and places it in tlie hands of a dealer for 
sale is responsible in damages to the widow of a consumer who pro- 
cures such food from the dealer and loses his life by partaking of such 
food. The court said that a manufacturer or dealer who puts htiman 
food upon the market for sale or for immédiate consumption does so 
upon an implied représentation that it is wholesome for human con- 
sumption. Practically, he must know it is fit or take the conséquences 
if it proves destructive. In that case the deceased came to his death 
from ptomaine poisoning resulting from eating a pie manufactured by 
défendant, who sold it to a retail grocer who in turn sold it to the de- 
ceased. 

We do .not find it necessary in this case to détermine, and we there- 
fore do not décide, what, if any, différence exists in the liability of the 
manufacturer of food products who sells to a dealer and of a dealer 
who sells to a customer. We may assume, for the purpose of this 
case, that the défendant in selling lachshinken as a food product ready 
for consumption would be responsible if he knew it was unvvholesome 
or if by proper care he could hâve known of its condition. 

This brings us to consider whether the defendant's liability would 
extend to one who did not buy it either from the défendant or from a 
dealer to whom the défendant had sold it, but who had nevertheless 
eaten of it and been infected by it. 

[3] The gênerai rule is that a manufacturer or vendor is not lia- 
ble to third parties who hâve no contractual relations with him. See 
Winterbottom v. Wright, 10 M. & W. 109, which is the leading case 
on the subject and has since been followed by the courts in Eng- 
land and the United States in numerous décisions. But as is pointed 
out by Judge Cooley in his work on Torts (3d Ed.) vol. 2, p. 1489, 
there are exceptions to the rule which are as well defined and settled 
as the rule itself. One of thèse exceptions is that a person who deals. 
with an imminently dangerous article owes a public duty to ail to whom 
it may come to exercise care in proportion to the péril involved. And 
he enumerates, in illustration of such articles, poisonous drugs, patent 
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medicines containing ingrédients likely to produce injury, and unwhole- 
some food. 

And in Huset v. J. I. Case Threshing Machine Co., 57 C. C. A. 237, 
242, 120 Fed. 865, 870 (1903) Judge Sanborn, after stating the gênerai 
rule as above pointed eut, déclares that there are three exceptions to 
it. "The first is," he says, "that an act of négligence of a manufacturer 
or vendor which is imminently dangerous to the life or health of man- 
kind, and which is committed in the préparation or sale of an article 
intended to préserve, destroy, or afïect human Ife, is actionable by third 
parties who suiïer from the négligence." 

The leading American case is Thomas v. Winchester, 6 N. Y. 397, 
57 Am. Dec. 455 (1852). That case related, however, to a sale of a 
drug, and it was held that when a dealer in drugs and medicines care- 
lessly labels a deadly poison as a harmless medicine and sends it so 
labeled into market, he is liable to ail persons who, without fault on 
their part, are injured by using it as such medicine in conséquence of 
the false label; that such liability arises not out of contract or privity 
between the dealer and the person injured, but out of the duty 
which the law imposes upon the former to avoid acts in their nature 
dangerous to the lives of others. And in Blood Balm Co. v. Cooper, 83 
Ga. 457, 10 S. E. 118, 5 L. R. A. 612, 20 Am. St. Rep. 324 (1889), a 
proprietor of a patent medicine who sold to a druggist for resale to any 
who wished it was held liable to one who bought it of the druggist 
and used it according to the prescription on the bottle. The court 
said it could see no diiïerence whether the medicine was directly sold 
to the plaintifï by the proprietor or by an intermediate party to whom 
the proprietor had sold it in the first instance for the purpose of being 
sold again. 

In such cases as the above, whether the sale is of poisonous drugs or 
unwholesome food, the liability reaches to any person whom it might 
be reasonably foreseen would be injuriously affected by it. Malone 
V. Jones, 91 Kan. 815, 818, 139 Pac. 387, L. R. A. 1915A, 328 (1914); 
s. c, 92 Kan. 708, 142 Pac. 274, L. R. A. 1915A, 331 (1914). In Bishop 
V. Weber, 139 Mass. 411, 1 N. E. 154, 52 Am. Rep. 715, a catererwho 
f urnished unwholesome food partakeh by a guest was held liable for 
the injurions conséquences. It was said in that case that the furnish- 
ing of provisions which endanger human life or health stands clearly 
upon the same groUnd as the administering of improper medicines, 
from which a liability springs irrespective of any question of privity, 
of contract between the parties. 

In Weiser v. Holzman, 33 Wash. 87, 73 Pac. 797, 99 Am. St. Rep. 
932 .(1903) the court declared that one who sells and delivers to another 
an article intrinsically dangerous to human life or health, such as a 
poison, an explosive, or the like, knowing it to be such, without notice 
to the purchaser that it is intrinsically dangerous, is responsible to any 
person who is, without fault on his part, injured thereby. The rule, it 
is said, does not rest on any principle that the original act of delivering 
the article is wrongf ul, and that every one is responsible for the natural 
conséquences of his wrongful act. 

In Skinn v. Reutter, 135 Mich. 57, 97 N. W. 152, 63 L. R. A. 743, 106 
Am. St. Rep. 384 (1903), the court held that a person who sold hogs to 
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a dealer knowing them to be afflicted witli a dangerous and infectious 
disease was liable to a third person, who purchased them of the dealer 
and placed them with other hogs, for the value net only of the hogs 
purchased, but also of those which died from the contagion, where nei- 
ther the original nor subséquent purchaser knew or had notice of their 
diseased condition. 

In Bergen v. Standard Oil Co., 126 Ky. 155, 159, 103 S. W. 245, 11 
L. R. A. (N. S.) 238 (1909) the court said that when a manufacturer or 
furnisher of an article is négligent in its composition, construction, or 
sale, so that in jury results, not to the vendee, but to a stranger, the gên- 
erai ruie is that the seller is not liable unless either the article is an im- 
minently dangerous one, or the seller has knowledge of its defects, and 
that they are such as to endanger life or property without notice or 
warning of the defects. 

In Tomlinson v. Armour & Co., 75 N. J. Law, 748, 70 Atl. 314, 19 L. 
R. A. (N. S.) 923 (1908), a case in the Court of Errors and Appeals, 
Chancellor Pitney writing for the court said : 

"tjpon both reason and autliority we are clearly of the opinion tliat tlie déc- 
laration before us sets up a good cause of action. The fact that the défend- 
ant was the manufacturer, presumably having knowledge or opportunlty for 
luiowledge of the contents of the cans and of the process of manufacture ; that 
it put the goods upon the market for sale by dealers to consumera under cir- 
cumstances such that neither dealer nor consumer had opportunlty for knowl- 
edge of the contents; the fact that the goods were thus manufactured and 
marketed under clrcumstances that Impoi-ted a reiireseutation to intending 
purchasers that they were fit for food and bénéficiai to the liuman body ; that 
in the ordinary course of business there was a probabllity (it being, indeed, 
the very purpose of the défendant) that the goods should ha purchased, and 
used by parties purchasing, in reliance upon the représentation, and that the 
défendant negligently prepared the food so that it was unwholesome and untit 
to be eaten and poisonous to the human body, whereby the plaintifC was in- 
jured, make a case that renders the défendant liable for the damages sus- 
tained by the plaintifC thereby." 

We hâve no difficulty in holding that if the défendant upon the facts 
disclosed would be liable to Heimerdinger who purchased the product 
from a dealer, it would also be liable to this plaintiff vi'ho as a domestic 
employed in Heimerdinger's home partook of it. 

[4] This brings us to inquire whether the fact that the United States 
government has established a System of méat inspection has relieved 
the défendant from its responsibility in the matter. 

Congress has passed acts providing for the inspection of méat and 
méat food products for use in Interstate and foreign commerce, and it' 
has provided for the inspection of cattle and méats at packing houses 
for the purpose of preventing traffic in diseased and unwholesome 
méats. See U. S. Compiled Statutes 1916, Ann., vol. 8, §§ 8681-8716. 
And it is provided in section 8681 that the carcasses and parts thereof 
of ail such animais found to be sound, healthf ul, wholesome, and fit for 
human food shall be marked, stamped, tagged, or labeled as "Inspected 
and Passed." The inspection thus authorized is in charge of the Bu- 
reau of Animal Industry of the Department of Agriculture of the Unit- 
ed States. And at the time of the trial of the case the chief of the 
Bureau testified that he had approximately 900 inspectors under his 
charge, some of whom were assigned to ail plants of the défendants 
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where food was prepared for interstate commerce. And such products 
after inspection were marked "Inspected and Passed." And the lach- 
shinkens which Heimerdinger purchased were so marked. 

The défendant asserts that the control and supervision which the 
statute confers on the fédéral government is to ail intents and pur- 
poses exclusive of any right, power, or opportunity on the part of the 
■owner of slaughtering and packing establishments to make other or 
additional inspections. Under the régulations prescribed by the Secre- 
tary of Agriculture in accordance with the authority conferred upon 
him by the statute the packer is forbidden to make an inspection prior 
to the government's inspection. The inspection begins with the live 
animal, and continues through the entire process of slaughtering, pack- 
ing, and processing to the final package in which the méat or méat prod- 
uct is shipped, the package not being released for shipment until the 
fédéral inspectors hâve put the fédéral stamp "United States Inspected 
and Passed" thereon. The inspection extends through ail departments 
of the plant, including the curing processes, packing, and shipping. 
The testimony shovi's that the defendant's plant is absolutely under the 
control of the government inspectors, there bcing at the time of the 
trial between 40 and 50 inspectors in its plants of whom 20 or 25 were 
veterinaries and the remainder were méat inspectors. Does the gov- 
ernment's certificate "United States Inspected and Passed" relieve the 
packer from any common-law responsibility ? 

The Circuit Court of Appeals in the Fifth Circuit in O'Connor v. 
Armour Packing Co., 158 Fed. 241, 85 C. C. A. 459, 15 L. R. A. (N. 
S.) 812, 14 Ann. Cas. 66 (1908), declared that the object of the fédéral 
statutes requiring inspection of cattle and méats at packing houses was 
to provide additional safeguards against the traffic in spoiled or diseas- 
ed cattle and méats. "They should not be so construed or applied," the 
court said, "as to deprive any one injured or damaged by the négligence 
or wrongdoing of a dealer in or a vendor of cattle or méats [of] any 
remedy which he had under laws existing when the statutes were en- 
acted." This case was followed in Catani v. Swift & Co., 251 Pa. 52, 
62, 95 Atl. 931, L. R. A. 1917B, 1272 (1915), the court holding that the 
statutes do not relieve the packer from liability for damages where he 
has made no inspection nor taken any steps to ascertain for himself 
whether the méat sold by him is fit for food. "The common-law duty," 
said the court, "to sell only wholesome food still remains, and the bur- 
den of discharging this duty has not been shifted to government inspec- 
tors." We share in that opinion and hold that the inspection by gov- 
ernment officiais of the cattle, méat, and méat products as required by 
the Acts of Congress does not relieve the packers from any liability for 
négligence on their part to any one inj ured thereby. 

[5-7] The défendant m.ade no inspection of its food products to as- 
eertain whether any of them were infected with trichinœ. And because 
it made no such inspection it is alleged that it f ailed to exercise that de- 
gree of care which the law demands of those who prépare and sell such 
products for food consumption. The testimony shows that between 
1 and 2 per cent, of hogs slaughtered are so infected. The testimony 
also shows that the présence of trichinœ in pork can only be ascertained, 
if at ail, by microscopical tests. 
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It also appears that the government at the time this food product 
was prepared and sold did not make inspections for the purpose of dis- 
covering the présence of trichinœ in hogs, and that such inspection had 
not been made since 1905, some six years prior to the sale which occa- 
sioned the injuries this suit is brought to redress. The Chief of the 
Bureau of Animal Industry testified as follows : 

"Q. But, as a inatter of fact, bas the défendant company been permltted by 
the government inspectors to ship for transi)ortation in Interstate commerce 
the carcasses of hogs, or swlne, or any of the méat food products prepared 
from them, since ]905, without any examiiiatlon or inspection by the govern- 
ment inspectors looking toward tlie discovery of tlie présence of trichiua;? A. 
That question refers to tricliinœ inspection, does it not? Q. Yes, trichinai. A. 
Yes; the answer is yes. Q. Do the inspections that are usually made by the 
government inspectors cover inspections required and necessary in order to 
discover trichinie? A, No, sir. Q. Is it necessary to make a spécial inspec- 
tion or an inspection différent from the usual inspection in order to dis- 
cover the présence of tricliina;? A. Yes, sir. Q. In what respect does the in- 
spection looliing for the di.scovory of tricliinsB differ from tlie usual inspec- 
tions made by the government inspectors'.' A. Ordinarily, the présence of dis- 
ease can usually he determined by detecting thè lésions with the naked eye, by 
the manipulation of the différent parts or oi'gans; for Inspection of trichiniB 
it is necessary to examine witli a microscope ail sections of the méat, to dé- 
termine the présence or absence of it." 

It also appears that the reason why the government does not examine 
for tricliinae is that the only method of inspection for trichinse is by 
microscopical examination, and that such an examination will not nec- 
essarily disclose the présence of trichinœ in the carcass, even though 
there may be trichina; therein. It only discloses whether trichiniE 
is présent in the particular sample, and there may be trichinae in the 
carcass and none in the sample. The chief of the Bureau testified as 
follows : 

"Q. Well, then, it is a fact, is it not, that a single examination does not nec- 
essarily disclose the présence of trichinas, even though there may be trichinfe 
présent? A. Tliere may be trichinœ in the carcass, but not In that particular 
.sample. Q. Is it not a fact, Doctor, that a considérable nuniber of examina- 
tions may be made without disclosing the présence of tricliinse? A. Yes, sir. 
Q. Is it not true that as niany as eight or ten différent examinations may be 
made from différent parts of the carcass vcithout disclosing the présence of 
tricliiniB and additional examinations disclose the présence of trichiua;? A. 
Y'es; in lightly iufected cases, that niight be the case. Q. The trichlnse local- 
Izes itself in certain parts of the body, does it not? A. To a great degree. Q. 
And just what that part is you cannot tell without testing the various parts of 
the body? A. I was going to say, there are usually muscles or régions where 
they are most generally found, and from those sections we takè the samples 
for inspection, but, of course, they wander or may wander, into almost any 
portion of the body, but there are usually seats where we look for them. 
* * * Q. The examination for trichiiue by the microscopic test is not by 
any means an infallible test, is it? A. No ; it is not." 

Another expert, said to be the foremost authority in the United 
States on the subject of trichinosis, testified that the microscopical test 
cannot be accepted as a guaranty that the pork so examined is free 
from trichinœ. The foUowing is an excerpt from his testimony : 

"Q. Would you say that in the case of the pork loin just mentioned that 
microscopical tests of four or five pièces of méat eut from various parts of 
this loin would offer a reasonably certain method of detecting whether or not 
247 F.— 59 
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it contalned trichinae? A. I would personally not be willing to certify that 
that pork loin was free from trichinse. Q. Would a larger uuiuber oï samples 
froin this pork loin offer a more reasonable rnethod, or basis, of determiniug 
tbls tact? A. You might examine 100 spécimens froni that same pork loin, 
and it is conceivably possible that trichin» might be présent but you would 
not find them. Q. WlU you explain the reason for thatv A. Well, though the 
parasites might 'be in the porli loin, we might flnd sections of infection where 
very few of them would be présent, and in some parts noue would be évident. 
We might find a number of tricliinai in the diaithragm, for instance, or in the 
tongue or in some otlier muscle, and yet relatively few of the parasites in the 
loin. The distribution of the trichinœ in the Ixxly is not necessarily uniform, 
and therefore an examination of any one portion canuot be taken as a safe 
standard for examination of the entire carcass." 

The chief of the Bureau of Animal Industry was questioned as to the 
policy of not inspecting for trichinae, and his testimony is deserving of 
attention. 

"Q. Do you think, Doctor, that because a certain test is not altogether abso- 
lute, you would make no test at ail, even though you could minimize the dan- 
ger? A. That is probably a matter of opinion as to whether more could be ac- 
complished by making it or not. Q. Would you do away with vaccination, i£ 
vaccination is not absolu te protection? A. No. Q. Well, would you do away 
with disinfectants, if disintectants were not absolutely préventive? A. Mo ; 
the question in my mind has been whether microscopic inspection might in- 
duce people to regard it as an absolute protection, and therefore not take oth- 
er précaution, such as cooking, to completely avold danger. Q. Would it not 
be the safer course to minimize the danger and give this additional protection 
to the people, instead of making no tests at ail? A. That has been a question 
in our minds — as to whether it would not induce more cases of trichinie by 
more people partaking of uncooked pork than of cooking it. Q. Do you not 
think the proper course would be to minimize the danger by making thèse in- 
spections, and then to take this extra précaution by advising them that the 
pork should be cooked? A. That, I think, is a very hard question to answer, 
as practice alone, 1 présume, could détermine whether it would or would not. 
Q. Would you do away with any préventive or precautionary measure if it 
was not absolutely safe, even though you could minimize the danger? A. It Is 
probably a safer way to do away with a measure which is supposed to pro- 
tect and which does not. Personally, I should not eat any raw pork, whether 
it was microscopically inspected or not; and if we could only convince ail the 
people ot the same thing, the whole matter would be solved." 

The testimony disclosed that, while in Germany inspection for 
trichinœ is made, the resuh has not been very assuring. There were 
reported in that country between 1881 and 1898, 6,.329 cases of trich- 
inosis with 319 deaths. Of thèse cases and deaths 2,042 cases and 
112 deaths were due to méat which had been inspected and passed as 
free from trichinœ. Counsel would hâve the court believe that thèse 
figures show the practical inefficiency of such examinations, and that 
approximately as many deaths occurred from the eating of méat which 
had been microscopically inspected and passed as free from trichinœ 
as had occurred from the eating of méat which had not been so exam- 
ined. But the testimony of the expert was that the infection by trichi- 
nœ of hogs is greater in the United States than in Germany, and that 
microscopical inspection carried out by properly trained persons would 
reduce very greatly the chances of placing trichinous pork on the mar- 
ket, although such an examination could not be accepted as a guaranty 
that pork so examined is free from trichirœ. He also testified that he 
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regarded the method pursued by the Bureau of Animal Industry as a 
reasonably safe and practical method of insuring wholesome méat. 

The inspection made by the government of the United States extends 
only to establishments which ship their products in Interstate commerce 
and not to dealers who sell their goods within the state in which they 
are prepared. Many of the states liave laws of their own governing the 
inspection of méat food products, and the chief of the Bureau of Ani- 
mal Industry testified that he did not know of any one of them having 
microscopic inspections. He also testified that he did not know of a 
single individual or firm in the country engaged in preparing pork for 
consumption as a food product that made inspections for trichinse, al- 
though he had heard that there was one establishment which did it and 
of another which was preparing to do it. He was asked: "Is it not a 
fact, Doctor, that the gênerai use and practically universal practice is, 
on the part of those engaged in the business of slaughtering and pre- 
paring hogs for sale and consumption for human food, not to examine 
for trichinae ?" And he answered in the affirmative. 

A gênerai custom of the persons or corporations which manufacture 
méat products to be sold for food to conduct the business in a given 
way atïords the most satisfactory évidence in support of the conclusion 
that the défendant conducted its business with ordinary care. When 
it appears that everybody engaged in a particular business conducts it 
in a certain way, we conclude that the défendant in conducting his busi- 
ness in the way that everybody else in the like business does has meas- 
ured up to the standard demanded by the law and exercised the ordi- 
nary care of prudent men engaged in the business. See Thompson on 
Négligence, § 31, vol. 1. No one is held by the law to a higher degree 
of care than the average in the trade or business in which he is engaged. 

And as there might bave been a number of microscopical inspections 
made without discovering the trichinœ, which might still hâve been 
présent and caused the very injury of which complaint is made, the 
failure to make tests cannot be held to be the direct and proximate 
cause of the injury complained of, and without which it would not hâve 
occurred. There is no liability for a négligent act unless the négligent 
act is the proximate cause of the injury. And to establish proximate 
cause it is necessary that there be a causal connection between the nég- 
ligent act and the injury. The act must bave been such that without it 
the injury would not bave happened. 29 Cyc. 489. 

[8] But it is said that, even if the défendant was not under obliga- 
tions to make microscopical inspections for trichinae the plaintiff is still 
entitled to maintain this action because of defendant's négligence in cur- 
ing the méat. This claim is based on the proposition that lachshinken 
is a prepared méat food product, cured and made ready for consump- 
tion in its prepared form, and that a thorough cure kills trichinœ para- 
sites and renders the méat safe and harmless for human food, and that, 
inasmuch as the lachshinken which défendant sold in the instance com- 
plained of contained trichinœ, it must hâve been improperly cured. 
The évidence makes it clear, so far as the question of curing the lach- 
shinken is concerned, that a cure sufficient to kill trichinœ would be 
much too strong, as it would make the méat inedible and destroy it as 
an article of food. And the undisputed évidence shows that lach- 
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shinken is made by ail manuf acturers to ail intents and purposes in ex- 
actly the same way. The lachshinken which the plaintiff ate was made 
in the same way that défendant has always made its lachshinken, and 
if it had been subjected to a température of 160 degrees Fahrenheit 
which would hâve been necessary to kill trichinœ, it would net hâve 
been accepted by the trade. The government of United States knew 
the character and kind of cure to which the lachshinken was subjected. 
and yet it stamped it as "Inspected and Passed," and recognized it as a 
proper and legitimate article of interstate commerce and as a saf e and 
wholesome product for human consumption. 

The record discloses no proof of négligence to go to the jury. The 
court committed no error in setting aside the verdict and in directing 
judgment to be entered dismissing the complaint. 

Judgment affirmed. 



In re GANNON. 
(Circuit Court of Appeals, Second Circuit. Deccmber 11, 1917.) 

No. 62. 
Bankbtjptcy ®=3l43(ll) — Propebty Vestinq in Tbustee — Insurance Poli- 

OY^"SUBKBNDïat VALUE." 

A spécial Industrial insurance policy Issued to a bankrupt contained a 
promise by insurer to pay to tlie executors, administrators, or assigns 
of tlie insured the amount of the policy, but coutained a provisioa 
that the Insurer might pay the amount of the policy to any relative by 
blood or coniiectiou by marriage of the insured, or any person appearlng 
to the insurer to be equltably entitled to the same from having incurred 
an expense on behalf of the Insured. Bankr. Act July 1, 1898, c. 541, § 
70a, subds. S, 5, 30 Stat. 565 (Comp. St. 1916, § 9654), invest the trustée 
of a bankrupt with title to ail the property of the bankrupt which Is not 
exempt, and ail property which prlor to the flling of the pétition he could 
hâve trausferred, or wlilch might hâve been sold under judicial process> 
provlded that, when a bankrupt shall hâve axiy insurance policy whicti 
has a casli surrender value payable to himself, lils estate, or hls Personal 
représentatives, he may, withln 30 days after the cash surrender value 
has been ascertained, pay or secure to the trustée the sum so stated and 
liold the policy free from claims of creditors. The insurer, whlle au- 
thorlzed to imrcliase its pollcles, made no practice of purcliasing them, 
and in response to an inquiry ofEered to pay a flxed sum. The offler was 
not accepted, and on trial the testimony of the représentative of tlie in- 
surer indkated that it wus not certain whether it would purchase such 
policy. Held, that while, under the act, poîicies will be deemed to hâve a 
surrender value and pass to the trustée whenever the bankrupt by hls 
owu efforts can obtaiu from the insurer any cash on cancellatiou of the 
policy, the amount determlned In accordance with a fixed niethod of 
compensation, yet, as It did not appear that the insurer would pur- 
chase the policy In question, it cannot be deemed to hâve any surrender 
value payable to the bankrupt, and so did not pass to the trustée. 

[Ed. Note. — For other définitions, see Words and Phrases, ilrst and 
Second Séries, Cash Surrender Value.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

(g=For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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In the matter of the bankruptcy of John J. Gannon. An order o£ 
the référée directing the bankrupt's surrender of a Hfe insurance 
poHcy, or in the alternative payment of the cash surrender value, 
having been reversed on pétition to review (241 Fed. 733), Théodore 
H. Friend, Jr., as trustée in bankruptcy, pétitions to revise. Affirmed. 

The order involved was entered in that court on April 27, 1917, and 
it reversed the order of the référée in bankruptcy directing the bank- 
rupt to deliver to the trustée a poHcy of insurance on his lif e, or pay to 
the trustée the sum of $156.75. 

Théodore H. Friend, of New York City, for trustée and reviewing 
creditor. 

William R. HiU, of New York City, for bankrupt. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. The question in this case involves the 
right of a trustée in bankruptcy to a spécial industrial policy of insur- 
ance issued by the Prudential Insurance Company of America for 
$500 and is dated December 24, 1894. The promise of the poHcy is 
"to pay * * * unto the executors, administrators or assigns" 
of the insured the amount of the policy which "is issued and accepted 
subject to the following restrictions, conditions, and agreements 
* * * " printed thereon, the second of which reads as follows : 

"Second. The company may pay the sum of inoney Insured hereby to any 
relative by blood or connection hy marriage of the insured, or to any other 
person «ppearing to said company to be equitably entitled to tlie .same by 
reason ot liaving Ineurred expense in any way on bebalf of the insured for 
his or her burial, or for any other pnrpose, and the production by the com- 
pany of a receipt signed by any or either of said persons, or of other suffi- 
cient proof of such payment to any or either of them, shall be conchisive évi- 
dence that such sum bas been paid to the person or persons entitled thereto, 
and that ail claims under this policy hâve been fully satisfied." 

The trustée claims the policy under section 70a, subdivisions 3 and S, 
of the Bankruptcy Act. That section invests the trustée of a bankrupt 
with title to ail property of the bankrupt which is not exempt, and ail — 

"(3) Powers which he niight bave exercised for his own beneflt, but not 
tliose which he might hâve exercised for some other person. * * * (5) 
Property which prior to the flliiig of his pétition he could by any means hâve 
transferred or whleh might bave been levied upon and sold under judiclal 
process against him: Provided, that when any bankrupt shall hâve any in- 
surance policy which has a cash surrender value payable to hlmself, his 
estate, or personal représentatives, he may, within thirty days after the 
cash surrender value has been ascertained and stated to the trustée by the 
company issuing the same, jiay or secure to the trustée the sum so ascertained 
and stated, and continue to liold, own, and earry such policy free from the 
claims of the creditors participating in the distribution of his estate under 
the Iianki'uptcy proceedings, olherwise the policy sliall pass to the trustée as 
assets. * * *" 

The District Judge thought that the trustée was not entitled to the 
policy, because by its terms it is not payable to the bankrupt, his 
estate, or personal représentatives, in the sensé of the statute, and 
he points out that: 
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"The poliey is thus not payable ahsolntely to tlie excoutors or admlnlstra- 
tors of the insured, but, in the event that expeiises hâve beeii Incurred on 
behiilf of the insured, the poliey is payable to the executors and adminis- 
trators only at the discrétion of the company." 

The right of the trustée to life Insurance policies whcrein the bank- 
rupt, his estate, or personal représentative is the beneficiary, and to 
policies wherein the bankrupt has réservée! the right to change the 
beneficiary at will, hâve been more or less troublesome questions, which 
hâve caused the courts to disagree as to the meamng of the language 
of the bankruptcy act relating thereto. 

In Holden v. Stratton, 198 U. S. 202, 214, 25 Sup. Ct. 656, 49 L. Ed. 
1018, Mr. Justice White, now Chief Justice, called attention to the 
contrariety of opinion which existed in the lower fédéral courts as to 
the meaning to be attached to the words "cash surrender value" as 
found in subdivision 5 above set forth. He pointed out that some 
courts hold that the words mean a surrender value expressly stipulated 
by the contract of Insurance to be paid, while other courts hold that the 
words embrace policies, even though a stipulation in respect to surren- 
der vahie is not contained therein, where the poliey possesses a cash 
value which would be recognized and paid by the insurer on the sur- 
render of the poliey. He declared that the latter theory harmonized 
with the présent practice under the Bankruptcy Act of 1867 (Act 
March 2, 1867, c. 176, 14 Stat. 517), and added that "as the question 
is not necessarily hère involved, we do not expressly décide it." 

In Hiscock v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 
771, a bankrupt at the time of adjudication had three life Insurance 
policies payable to him at his death, his executors, administrators, or 
assigns, none of the policies contained any provision whereby upon de- 
fault the company bound itself to pay a "cash surrender value" to 
any person. But it appeared from the testimony that as a matter of 
fact policies of the character of those in controversy had under the 
practice of the company cash surrender values, if ofïered for surrender 
within six months from the date of nonpayment of any premium. 
The District Court (131 Fed. 972) held that the policies had no cash 
surrender value within the meaning of section 70 of the Bankruptcy 
Act. That court said: 

"There is no pretense that tbls custom of the insurer [the willingness of 
the company to pay money for the surrender of such policies] formed a part 
of the contract b(>tween the parties, or that the insured could enforce the 
payment of a surrender value, or the paymeut of anything, on the surrenuer- 
Ing of the pôlicy. In short, the insurer nii.iïht bo willins to pay a surrender 
value and might not. Such payment would be optioual wlth it." 

Again the court said: 

"The association might be willing to pay one day, entirely unwilling the 
next. Is this the 'cash surrender value' spoken of in the Bankruptcy hav/'l 
This court thinks not." 

The Suprême Court afïirmed the décision of the Circuit Court of 
Appeals (142 Fed. 445, 73 C. C. A. 561), which reversed the District 
Court, and held that the provisions in section 70a of the Bankruptcy 
Act are not confined to policies in which the cash surrender value is 
expressly stated, but that they permit the rédemption by the bankrupt 
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of policies having a cash surrender value by the concession or practice 
of the company issuing the saine. Mr. Justice McKenna, who wrote 
the opinion, stated that : 

"It was an actual beneflt for \^-hich the statute provlded, and not the 
manner in wliich it should be evldenced. And we do not think it rested upon 
chance concession. It rested upon the interest of the companies and a practice 
to whieh no exception has been shown. And that a provision enacted for the 
beneflt of debtors should recognize an interest so substantial and which had 
such assurance was perfectly natural. What possible différence could it make 
whether the surrender value was stipulated in the policy or universally reeog- 
nized by the companies?" 

In Burlingham v. Grouse, 228 U. S. 459, 472, 33 Sup. Ct. 564, 57 
L,. Ed. 920, 46 L. R. A. (N. S.) 148, the court declared that it was the 
purpose of Congress to pass to the trustée that sum which was avail- 
able to the bankrupt at the time of bankruptcy as a cash asset ; other- 
wise, to leave to the insured the benefit of his life insurance. 

In Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143, 
decided by the Suprême Court this month and not yet officially reported, 
the bankrupt at the time of the adjudication held five life insurance pol- 
icies. The trustée moved before the référée to require the bankrupt 
to deliver the policies to him or to pay him the cash surrender value as 
of the date of the adjudication. The policies were payable to certain 
relatives of the bankrupt as beneficiaries, and it was provided in each 
that the bankrupt reserved the absolute right to change the beneficiary 
without the latter's consent. The motions of the trustée were denied 
by the référée which action was affirmed by the District Court, and on 
appeal to this court we affirmed the ruling of the District Court. 237 
Fed. 796, 151 C. C. A. 38. But the Suprême Court, while it stated that 
it felt the strength of the considérations which led to the conclusion 
which we reached, reversed the judgment. The décision seems to be 
based upon the fact that at the time of adjudication the policies had a 
cash surrender value which the companies were willing to pay to the 
bankrupt, who had in ail of them the absolute right to change the bene- 
ficiaries. And the court pointed out that under section 70a, subdivi- 
sion 3, the trustée is vested by opération of law with ail powers which 
the bankrupt might hâve exercised for his own benefit, as well as ail 
property that the bankrupt could transfer, and "especially as to in- 
surance policies which hâve a cash surrender value payable to himself, 
his estate, or personal représentative." And the court added : 

"It Is true the policies hère are not so payable, but they can be or could hâve 
been so payable at his own will and by simple déclaration. Under such con- 
ditions to liold that there was notliiiig of property to vest In a trustée would 
be to make an insurance policy a shelter for valuable assets and, it might be 
a refuge for fraud." 

In the présent case the policy is not in ail respects Hke any which 
has been before the Suprême Court, and we must décide the question 
involved as best we can, in view of the language of the statute and of 
the décisions of the highest tribunal in so far as they hâve construed it. 

The phrase "surrender value" we think must now be held to cover 
any and every policy which the insured by his own efïorts, unassisted 
by any beneficiary or assignée, can obtain from the insurer in cash and 
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in cancellation of the policy at the date of the pétition filed; the 
amount being determined in accordance with a fixed and definite 
method of compensation, uniform in ail cases. The amount which 
can be thus obtained is the cash surrender value of the policy. It 
makes no différence whether the amount he can obtain is secured to 
him by a statute, or rests upon the mère willingness of the company 
to buy out the policy at the particular time. The material and impor- 
tant fact is that at the time of the adjudication the policy had a value 
w^hich the company was willing to pay and which the bankrupt by his 
own act could obtain. 

The theory of the lavir is that the creditors of a bankrupt are entitled 
to everything that a bankrupt could get out of the policy by his own 
act at the time he was put into bankruptcy. Any other construction 
would seem to make the policy a sacred property, of which the bank- 
rupt could avail himself, while the creditors could not. It appears that 
while the policy herein involved did not expressly provide that the 
Insurance company would pay the insured the cash surrender value 
upon the delivery of the policy to it for cancellation, yet a law of New 
Jersey (the company being there incorporated) had been passed which 
permitted it to purchase policies which it had issued. It appears that 
this company had not made a rule that it would, in ail cases when so 
requested, pay the cash surrender value of its policies. It does not 
appear in this case that at the time of adjudication the company was 
willing to pay the cash surrender value of the policy herein involved. 
The most that appears is that the adjudication was on April 18, 1916, 
and that on the 9th of May the same year, in reply to an inquiry, the 
manager of the company wrote the trustée : 

"We are willing on application to consider the purchase of the policy. If 
the premiums hâve been pald to date, the amount that vve would be able to pay 
would be about $156.75, or the policy may be exchanged for a paid-up policy 
of $217, which would be more advantageous than a cash settlement. In case 
it is decided to accept either of the above ofCers, the matter should be taken 
up wlth the agent wîio collects the premiums, or our local superintendent, and 
the same will receive attention in the regular way. There are no cash divi- 
dends payable on the above policy; it being one of our spécial adult policies, 
which was Issued at a reduced rate of premiuiii, and upon which no cash 
dlvidend is payable. There is also no cash loan value attached to this policy." 

This amounted to an offer to pay $156.75 for the surrender of the 
policy, on the application of the insured. But on the hearing before 
the référée, when the writer of the letter was examined in référence 
to it, the f oUowing occurred : 

"Q. But in this letter of yours, dated May Oth, you say the company Is 
willing on the application of the assured to consider the purchase of the 
policy? A. Yes. Q. As I take it, on that considération you may désire to 
purchase, or you may not? A. Yes, because when we received those leiters 
vve did not know ail the circumstances ; we did not kuow the clrcumstances, 
for instance, of this bankrupt." 

The offer to purchase was not accepted when made, and there is 
nothing in the record which shows certainly that the company would 
uave purchased the policy at the time of the adjudication in bank- 
ruptcy, if it had been requested by the bankrupt. As there is no law 
which compels the company to pay the cash surrender value, and no 
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custom or usage on the part of this compaiiy to pay is shown, and 
as it is not established, as it seems to the majority of the court, that the 
Company in this particular case would hâve taken over the poHcy and 
paid the cash surrender vahie, if the bankrupt had so requested at the 
time he was adjudicated a bankrupt, \ve should be going further than 
the Suprême Court has as yet gone if we should hold that this pohcy 
nevertheless had a cash surrender value at the date of the adjudication, 
which the bankrupt could then bave reduced into his possession, and 
that the policy is accordingly vested in the trustée. 
The order of the District Judge is affirmed. 



NATIONAL SURETY CO. v. BLUMAI'KR et al. 

(Circuit Court of Appeals, Ninth Circuit. Jauuary 7, 191S.) 

No. 2967. 

1. InDBMNITY <@=>12 — CONTRACTS— CONTINTJANCK. 

Défendants, to enable a state bank to obtain a bond for county depos- 
its, signed an agrecment of Indamnlty. The original bond, runnlng to 
the treasurer, wiiich rau for one year, was conditioned to seeure depos- 
its of county moneys. Thereafter one of the défendants, who .signed the 
indemiiity agreoment and was an ofiicer of the bank, paid a renewal 
preniium, and the bond was renewed for anotlier perlod of one year. The 
indemnity agreenieiit declared that no act or omission, of the surety in 
modifying, amending, llraiting, or extending tlie bond should affect the 
indemnitors' llabllity. A new treasurer having heen elected, the surety, 
at the request of thei same officer of the bank who paid the first renewal 
premlum, issued a new bond, uaming the new incumbent as treasurer, 
and such treasurer executed a release of llability up to the date of the 
issuance of such bond. Thereafter, while the second bond was in force, 
the bank failed, and the surety was com])elled to pay a loss suffered by 
such treasurer on account of the deposit of county funds. IJcH that, 
as the purpose of the bond was to enable the bank to .seeure the deposit 
of county funds, and as the indeinmitors knew that fact, tlieir agree- 
ment of indemnity must be deemed in force at. tlie time the loss was in- 
curred ; the change in treasurers not affecting their llability, as they in 
no way guaranteed the tidellty of the treasurer, and it being olivious that 
the parties treated the new bond as a continuation of the original. 

2. Indemnity (S=>3 — Contracts— *PuiiLic Poi.ioy. 

An agreement by indemnitors, wlio to hold a surety harmless on ac- 
count of a bond conditioned upon reimyment of county funds deposlted 
with a bank, which agreement bound themselves, their heirs and assigus, 
until the surety should hâve executed a release under seal, is not eon- 
trary to publie policy. 

3. HUSBAND AND WlFE <g:=5268(e), 270(5) COMMUNITY ESTATE — LlAIilLITY. 

Where oflicers and stockholders of a bank entered into an agreement of 
indemnity to save a surety liarniless on account of a bond given to se- 
eure a deposit of county funds, such agreement is one of the conununity 
under the laws of Wasliington, and therefore tlie wives of the indenmi- 
tors were proper parties in an action thereon. 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Ê^sPor other cases see same topic & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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Action by the National Surety Company, a corporation, against 
Isaac Blumauer and others. There was a judgment for défendants, 
and plaintifï brings error. Reversed and remanded, with directions to 
grant new trial. 

Action for judgment upon an indemnlty bond. At the conclusion of plaiu- 
tiff's évidence the court dlsmlssed the plaintlff's action and entered judgment 
against the National Surety Company, plaintifï In error hère. By wrlt o( 
error thé surety company brings the case for review. The fact^ are as fol- 
io ws: 

The défendants in error, to be called défendants, owned ail except 12 shares 
of the capital stock of the State Bank of Tenino, whieh failed on Septemher 
17, 1914. Blumauer was président, Hays casliier, Mentzer vice président and 
dlrector, and Campbell assistant cashier and dlrector. Défendant Elizabetli 
E. Mentzer Is the wlfe of T. F. Mentzer, .Tessie B. Campbell Is the vvife of A. 
D. Campbell, and Eva Copping was the wlfe of I>avid Copping, who died, but 
who, before death, conveyed bis property to his wlfe. Défendants Blumauer, 
Hays, and Ora J. Hays, hls wlfe, defaulted in the action. Thus the défend- 
ants proper herein are Mentzer and wife, Campbell and wlfe, and Mrs. Cop- 
ping. 

Prlor to June 22, 1911, the bank applied to the surety company to become 
surety for the bank on a bond required by the laws ()f Washington to be tak- 
en by the county treasurer to secure the bank deposlts of county funds. The 
application named the obligée to whom the bond was to nin as "Treasurer, 
Thurston County, Washington." The bond was requested as of June 22, 1911, 
to terminate June 22, 1912. Applicants agreed to pay $25 premium anuually, 
and stated that the offlcers who were to give continuous personal attention to 
the affairs of the bank were Blumauer, président, Mentzer, vice président, 
and Hays, cashier. Wîth thls application was an agreement between the 
bank, through Its président and cashier, and the surety company, wherein It 
is reeited that the company is about to exécute for the depository the bond 
descrilKjd in the application, which is made part of the agreement, and, In 
considération of $1, the depository agrées with the company that the answers 
made in the application are true, and for the purpose of Inducing the com- 
pany to exécute the bond without demanding collatéral securlty froin the de- 
pository, that the depository will pay to the company the premiums agreed in 
the application, and will at ail times "indemnify and keep indemnifled the 
company," and save it harmless against ail demands and liabilities which it 
should sustain in conséquence of having executed the bond. The depository 
bond was dated June 22, 1911, and was signed by the bank by its président 
and cashier, and by the surety company. It binds the bank as principal and 
the surety company as surety unto "Robert Marr, individually and as county 
treasurer of the county of Thurston, state of Washington," In the sum of 
$5,000. The condition is that whereas, Marr, as treasurer, "at the spécial 
instance and request" of the bank, has deposited or niay hereafter deposlt 
with the bank certain moneys, etc., for which "the sald treasurer as such may 
be rcsponslble," if the bank shall pay ail the checks of the treasurer and hold 
harmless the above-named Robert Marr, individually and as such treasurer, 
f rom loss by reason of the deposit of funds, then the obligation is to be vold ; 
provided, however, that the surety company shall not he liable, except for 
loss of moneys belonging "to the sald Robert Marr, treasurer, and which shall 
hâve been deposited with the aforesald principal by the said Robert Marr, as 
treasurer aforesald, or to his crédit as such treasurer." It is further pro- 
vided that the surety company shall hâve the right to end its suretyship un- 
der the bond by giving notice to the obligée, etc. The Indemnity agreement, 
dated June 22, 1911, récites that whereas, "the undersigned" had requested 
the surety company to slgn and exécute a bond for $5,000 in behalf of the 
bank "in favor of the treasurer of Thurston county, Washington, effective 
June 22, 1911, covering deposits of the said treasurer in said bank, référence 
to which bond or undertaking Is liereby made for the purpose of certainty, 
and a copy of which instrument is or may be hereto attacbed." It is agreed 
that, in considération of the premises and of $1, the Inderanitors wIU pay an 
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annual premium of Ç25, as the compensation to tlie surety company "for the 
accommodation afforded the undersigued by the exécution of said instrument 
by the company" ; that they will keep harmless the surety company against 
loss whieh may occur by reason of liaving- exeeuted the bond; that the sure- 
ty company may take such steps as It may deem necossary to obtain its re- 
lèase under the bond or under any other instrument within the meanlng of 
"section flfth" hereof. Section ftfth is as follows: "That no act or omission 
of the company in notifying, amending, limiting, or extending the instrument 
so exeeuted by the company shall in any wise aft'ect our liability hereunder, 
nor shall we or any of us be released from thls obligation by reason tliere- 
of; and we agrée that the company may alter, change, or modlfy, amend, 
limit, or extend said Instrument, and may exécute renewal thereof, or other 
and new obligations In its place or in lieu thereof and without notice to us 
being expressly walved, and in any such case, we and each of us shall be lia- 
ble to the company as fully and to the same extent on account of any such al- 
tered, changed, modified, limited, or oxtended instrument or such renewals 
thereof, or other or new obligations in its place or in lieu thereof, whenever 
and as often as inade, as fully as if such Instrument were described at length 
herein." The seventh clause of the agreement blnds not only the signers 
jointly and severally, but thelr respective heirs, executors, admlnistrators, 
successors, and assigns (as the case maj' be), untll the surety company shall 
hâve exeeuted a release under its corporate seal. The elghth paragraph 
makes the covenants and collatéral security or indenmity, If any, available by 
and on behalf of the surety company for its benefit, "as well concerning any 
or ail former or subséquent bonds or undertaklugs exeeuted for us, * * * 
as concerning the bond or unUertaking such covenants, collatéral securitles, 
or indemnity shall hâve been niade, deposited, or glven." The Indemnlty was 
signed by Blumauer, Mentzer, Ilays, Campbell, and Copping as indivlduals, 
and by the bank by Blumauer, as président, and Hays, as cashier. 

Wlien the depository bond and indemnlty agreement were delivered, the 
$25 premium was paid to the surety company. Marr's term as treasurer ex- 
IJlred by law on January 8, 1013. Prior to June 22, 1912, when the first year 
of the bond which had been given would bave expired, the bank, acting 
through Hays, who was one of the indemnltors, paid the surety company !f25 
for a second year's premium on the bond, to continue the bond until June 
22, 1913. But on January 8, 1913, a new treasurer, W. H. Britt, succeeded 
Marr. Before June 22, 1913, or the date of the expiration of the second year 
of the bond the bank, again acting through Hays, vice pre.sldent, paid the 
surety company $25 premium for the purpose of extending the bond to June 
22, 1914. l'rior to June 22, 1914, the bank, again acting through Hays, paid 
to the surety company the premium of $25 "for the renewal of the depository 
bond," and advised the surety company tliat the county treasurer was Mr. 
Brltt, who had succeeded Mr. Marr, and requested the surety company, if 
necessary, to niake an indorsement to that etCect, and, if necessary to issue a 
new bond, to do so and forward it. The surety company replied by inclosing 
a new bond duly exeeuted in favor of W. H. Britt, county treasurer, effective 
June 22, 1914, and asklng that the bank slgn a new application, and that 
the treasurer send a release coverlng the former bond. Mr. Britt, as treasur- 
er, delivered to the surety company a release, stating that as surety on the 
depository bond, dated June 22, 1911, In behalf of the bank. In favor of Rob- 
ert Marr, treasurer of Thurston county, it was released from further liability 
thereon, "from and after the 22d day of June, 1914." A new application, 
signed by the bank, by Blumauer, président, and Hays, cashier, was also made 
for bond to issue from June 22, 1914, to June 22, 1915. 
Thèse addltlonal clrcumstaiices are more or less relevant: 
Mr. Marr as treasurer, opened hls account wlth the bank on June 20, 1911, 
and closed it on January 8, 1913, on whlch day he retlred as treasurer and 
took from the bank a certiflcate of deposit for $9,974.16. Thls certlfleate was 
never cashed, and on January 15, 1913, when Mr. Britt opened hls officiai 
account, he deposited thls identical certiflcate wlth the bank, and on Septem- 
ber 17, 1914, he had a balance on deposit of $12,823,58. When the bank 
falled the treasurer demanded that the surety company should pay Its lia- 
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bility on Its bond, amounting to ,'F4,.'?27.87. The surety Company demanded 
that the défendants pay this, but défendants refused, and thereafter, on De- 
cember 30, ' 1914, the surety Company palet to the treasurer of the county 
Ç4,327.87. 

C. B. White, of Seattle, Wash., and John D. Fletcher and Robert 
E. Evans, both of Tacoma, Wash., for plaintiff in error. 

Preston M. Troy and Robert F. Sturdevant, both of Olympia, Wash., 
and Charles O. Bâtes and Charles T. Peterson, both of Tacoma, Wa.sh., 
for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1] The 
vital question in the case is whether the indemnity agreement was ef- 
fective in September, 1914, when the bank failed. The answer can 
only be had by arriving at the actual intent of the parties, as it is to be 
deduced from every part of their agreement. 

It is very clear that the purpose of the bank was to secure to itself 
the advantage of being made a depository of public funds which might 
corne into the hands of the county treasurer. To carry out the purpose, 
the bank, through its président and cashier, appUed to the surety Com- 
pany for a bond, which by the state was necessary to be given by a de- 
pository of public moneys. The obligeç was to be the treasurer of the 
county. The surety company agreed to make the necessary bond, pro- 
vided the défendants would personally indemnify it against loss of any 
money belonging to the county which would be deposited in the bank 
by the county treasurer. The défendants, except Mrs. Campbell, Mrs. 
Mentzer, and Mrs. Copping, made the indemnifying instrument, and 
the bank executed the bond, obligating the bank as principal and the 
surety company as surety unto Marr, individually and as county treas- 
urer. The récitals in the bond refer distinctly to the deposit and cus- 
tody of funds for which the treasurer would be responsible, and plain- 
ly it was executed with référence to moneys to come to the treasurer. 
The indemnifying agreement also on its face shows that the défend- 
ants had asked the surety company to exécute a bond in favor of the 
treasurer of the county to cover the deposits of the treasurer. The 
indemnitors agreed, by the fifth section of their agreement, that the 
surety company might extend the bond and renew it, or make new ob- 
ligation in its place or in Heu thereof, and withhold notice, and that 
their obligation would still remain "as fully as if such instrument were 
described at length herein," and would remain until the surety com- 
pany should exécute a release. 

The payment of the first premium carried the bond to June 22, 1912, 
and the payment of the second premium was to carry out the purpose 
of the indemnitors to hâve the bond continue for another year or until 
June 22, 1913. In the meanwhile it happened that on January 8, 1913, 
a new treasurer came in. However, the bank remained the depository, 
and no new indemnity agreement was entered into by the indemnitors, 
and no new bond was executed by the bank ; nor did the surety compa- 
ny exécute a release to the indemnitors ; nor does it appear that the in- 
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demnitors then made any claim that they had been released from the 
îndemnity agreement. When another annual payaient was forthcom- 
ing, and just prior to June 22, 1913, the bank again paid the surety Com- 
pany $25 annual premium for the purpose of extending the bond from 
June 22, 1913, until June 22, 1914. The correspondence between Hays, 
vice président of the bank, and Britt, the treasurer of the county, is am- 
ple évidence that the officers of the bank, who were also indemnitors in 
the agreement, paid this annual premium in order to continue the bond 
given by the surety company for the year to end June 22, 1914. Ail 
this was donc without change in the status of the bank as a depository 
of public funds, and with the resuit that the bank and the indemnitors 
received the same character of benefits under the bond as continued 
from June 22, 1913, to June 22, 1914, that they had enjoyed under the 
previous indemnity agreements and bonds. 

The bank and the surety company both understood that a new bond, 
dated June 22, 1914, was made to take the place of the one that had 
been issued to Mr. Britt's predecessor as treasurer. Mr. Britt, as 
treasurer, gave the bank, for the surety company, a release of the 
original bond, to be effective from and after June 22, 1914; but the 
indemnity agreement remained without suggestion that it ceased to be 
of effect. There was ample évidence to say that it was the intent that 
the bank should remain the depository, and that the indemnity agree- 
ment should continue; that the surety company's liabiHty should con- 
tinue without interruption, and that the last bond was not to change 
the several relationships or to interrupt them. This is confîrmed by 
referring to the express agreement of the indemnitors that the surety 
■company could extend the bond it had executed, or make a renewal 
thereof, or another or new obligation in its place and without notice, 
and in such case the indemnitors would still be liable. It is our opin- 
ion that under this agreement the indemnitors having received the 
benefit of the new or substituted bond after June 22, 1914, in the fact 
that the bank continued to be a depository, the release of the surety 
company on the original bond as effective of that date, did not ter- 
minate the indemnity agreement. 

Again, it was immaterial to the indemnitors whether Marr or Britt 
was treasurer, for they did not undertake that the person who was 
treasurer would be f aithf ul and honest ; their agreement was that the 
bank (which was controUed, managed, and almost entirely owned by 
them) would pay the checks which the county treasurer might draw 
against any deposits which he made in the bank. The fact that the in- 
demnitors continued to pay the premiums as they had agreed to do is 
proof of their désire that the bank should continue as a depository, 
and the indemnitors having agreed that the bond given by the surety 
company could be extended or that a new bond could be given in its 
place, and that the indemnitors would be bound until the surety com- 
pany should release it, we believe that the several renewals and the 
bond given in lieu of the one for 1914, should be held as within their 
covenants. Hart v. Messenger, 46 N, Y. 256. 

[2] The indemnitors make the point that the clause of their agree- 
ment wherein they bind themselves, their heirs and assigns, until the 
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surety company shall hâve executed a release under seal, is not en- 
forceable, because contrary to public policy. We fail to see the appli- 
cability of such a doctrine to this case. 

[3] The contention of the surety company that the Habihty is one 
of community, and that therefore the wives of the indemnitors were 
proper parties, is sustained by the décisions of the Suprême Court of 
Washington in Horton v. Donohoe Kelly Banking Co., 15 Wash. 399, 
46 Pac. 409, 47 Pac. 435, and Way v. Lvric Théâtre Co., 79 Wash. 
275, 140 Pac. 320. ' ' 

The court having erred in dismissing plaintifï's action, the judgment 
is reversed, and the cause remanded, with directions to grant a new 
trial. 



UNITED STATES v. BLACK et al. 
(Circuit Court of Appeals, Eightli Circuit. November 30, 1917.) 

No. 4839. 

1. Signatures €=5 — Sufficiency — Use of Mark — "Subscription." 

Under Comp. Laws Okl. 1909, § 2965, whlch provides that "signature 
or subscription includes mark wlien the person cannot write, hls name 
belng wrltten near it, and wrltten by a persou who wrltes his own name as 
a wltness," as construed hy the SuiJreme Court of Arkansas before It 
was copied from the statutes of that state into those of Oklahoma, a deed 
slgned by mark Is valld, although the subscrlbing wltness is not the- 
person who wrote the name. 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Signature; Subscription.] 

2. iNDiANs <S=>15(1) — Lands — Valibitt of Deed — Approval by Peobatïï 

Court— "Court Having Jurisdiotion of Settlement or Bstate." 

Aet May 27, 1908, c. 199, § 9, 35 Stat. 315, provides: "The death of any 
allottee of the Flve Olvillzed Trlbes shall operate to remove ail re- 
strictions upon the aliénation of said allottee's land: Provlded, that no- 
conveyance of any interest of any full-blood Indlan heir in such land 
shall be valid unless approved by the court having Jurisdiction of the 
settlement of the estate of said deceased allottee." Rev. Laws Okl. 1910, 
§ 1823, provides that the county courts "shall always be open and lu 
session for the transaction of ail probate business in their respective 
counties." Held, that the approval of a deed executed by a full-blood 
heir of a deceased allottee by the judge of the county court having 
Jurisdiction over the allottee's estate at any place wlthin the county, 
although not at the county seat, was an approval by the court, wlthin the 
statute, and valid, especially where the order was subsequently entered 
of record at the county seat. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by the United States against George E. Black and 
others. Decree for défendants, and the United States appeals. Af- 
firmed. 

Archibald Bonds, Sp. Asst. U. S. Atty., of Muskogee, Okl., Lewis 
C. Lawson, of Holdenville, Okl., and R. C. Allen, Creek National 

<g=3For other cases see same topic & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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Atty., and J. C. Davis, Asst. Creek National Atty., both of Mnskogee, 
Okl. (W. P. McGinnis, U. S. Atty., of Muskogee, Okl, on the brief), 
for the United States. 

Preston C. West, of Tulsa, Okl. (Roger S. Sherman, A. A. David- 
son, and J. P. O'Meara, ail of Tulsa, Okl, on the brief), for appellees. 

Before HOOK, SMITH, and STONE, Circuit Judges. 

SMITH, Circuit Judge. A bill of complaint was filed in this case 
which covers over 30 printed pages. The whole case turns upon its 
sufficiency. It is manifest that we cannot set this bill out in full, but 
must abbreviate it in this opinion. The défendant filed a motion to 
•dismiss for want of equity, and also for want of jurisdiction. This 
motion was sustained, and the case dismissed, and the original plaintifif 
brought the case hère by appeal. 

We will briefly state the facts as gathered f rom the bill : About 
1893, Tom Lucas, a white man and noncitizen of the Creek Nation, 
was married to one Mollie, maiden surname not shown, a full-blood 
Creek Indian. To this marriage was born one son, Sam Lucas. Both 
Mrs. Lucas and her son Sam were enrolled; the former as 7884, and 
the latter as 7885. One hundred and sixty acres of land were selected 
in behalf of and allotted to Sam Lucas about June 30, 1902. Later, 
about October 6, 1902, and before the issuance of any trust patent to 
him, Sam Lucas departed this life, leaving as his sole heir his mother, 
Mollie Lucas. About April 14, 1903, a patent was issued on said land 
in the name of Sam Lucas as grantee. Prior to his death his father 
and mother had been divorced in 1895, and at some time thereafter, 
which does not accurately appear, said Mollie Lucas married Albert 
Harjo. On March 29, 1912, Mollie Harjo and said Tom Lucas, who 
seenis to hâve been assumed to hâve been an heir of Sam Lucas, signed, 
or attempted to sign, a deed of said land to John W. Carter, in con- 
sidération of $800, with a réservation of the oil and gas upon the south 
80 acres. It is claimed the deed was invalid because : 

"The said Mollie Harjo is a full-blood Creek Indian woman, and was duly 
«nroUed as a full-blood Creek Indian and meinber of said Creek tribe upon 
the approved roUs of said tribe ; that she lias always lived and resided in said 
Creek Nation, and among the members of said tribe, and grew to womanhood 
under the influences of said tribe, and under its usages, custouis, and traditions ; 
that she possesses no educational qualilieatious whatever, and can nelther 
read, write, speak, nor understand the English language, and can neither read 
nor Write the language of her own tribe, or write lier own name, but is obllged, 
for thèse reasons to make her signature by mark to any written instrument ; 
that the said Mollie Harjo is wliolly illlterate, and is very unintelligent, and 
has but little conception of the value of property, and especially real estate, 
and has very little knowledge of the way and manner of transacting business, 
and is now, and ever since the death of said Sam Lucas and prior thereto 
has been, mentally incompétent and incapable of managing and controUing 
her own afCairs, and especially matters pertaining to said lands or the dis- 
position thereof, and of knowing the true value of said lands;" that said deed 
purports to hâve been signed by Mollie Harjo by her mark, wltnessed by 
James A. Long and Albert Harjo, the vendor's husband ; that James A. Long 
also took the acknowledgment ; that he was jointly interested in said purchase 
with said John W. Carter of said lands, and both he and the husband of 
Mollie Harjo were disqualitled as wltnesses. 
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The same day, namely, the 29th of March, 1912, the deed was pre- 
sented to the county court in session, and it made an order which re- 
cites in its caption that it was made in the county court, the state of 
Oklahoma, county of Hughes, and contained the following: 

"It is ordered, adjudged, and decreed by the county court of Hughes coun- 
ty, in the state of Oklahoma, that the said deed executed this day by MoUie 
Harjo, née Lucas, conveying to John W. Carter the said allotment of Sam 
Lucas, deceased, be and the same hereby is approved, ratifled, and confirmed, 
with the réservation as to oll and gas mentioned in said deed." Thls was 
signed: "P. W. Gardner, County Judge of Hughes County, State of Oklahoma." 

On the 24th of April, 1913, the said Mollie Harjo gave a quitclaim 
deed to J. B. Turner of ail the land inherited from Sam Lucas, which 
it is alleged was intended to convey her oil and gas right reserved by 
deed previously referred to. This deed was in considération of $100, 
which, it is alleged, was an inadéquate considération. It was signed 
by the mark of Mollie Harjo, witnessed by Mitchell Compier and 
Albert Harjo, and was acknowledged before J. Ross Bailey, county 
judge of Hughes county. J. Ross Bailey, county judge of Hughes 
county, Oklahoma, signed upon the face of said deed: 

"Approved by me. 

"J. Ross Bailey, County Judge, Hughes County, Oklahoma." 

Judge Bailey also signed an order which states in the caption that 
it is in the county court of Hughes county, state of Oklahoma, in the 
matter of approval of quitclaim deed from Mollie Harjo, née Lucas, 
to J. B. Turner, and after numerous récitals of the facts concludes : 

"It Is therefore ordered, adjudged, and decreed by this court that the sale 
of the remaining interest of said Mollie Harjo, née Lucas, in and to tlie 
property herein descrlbed to J. B. Turner, be and the same is In ail thlngs 
hereby approved and confirmed. 

"J. Ross Bailey, County Judge of Hughes Countj', Oklahoma." 

It is alleged : 

"That said pretended approval upon the face of said deed by said county 
judge, and the pretended approval of said county court, aforesaid, were signed, 
and said approvals attempted to be performed, simply by the said J. Ross 
Bailey, on the 24th day of April, 1913, at the town of Atwood, in said county 
of Hughes, Oklahoma, and not by the county court of said Hughes county; 
that said deed to said Turner and said pretended approval were presented to 
the said J. Ross Bailey by said J. B. Turner at said town of Atwood on said 
date, and the same were then and there signed by said J. Ross Bailey ; that 
said town of Atwood is not a court town of said Hughes county, state o£ 
Oklahoma, and was not a county court town of said Hughes county on the 
24th day of April. 1913, or at any other time, either prlor or subséquent there- 
to, * * * and such was not the aet or approval of said county court; 
that said deed to said Turner has never been approved by the county court oî 
said Hughes county." 

On the 22d of April, 1915, said Mollie Harjo and her husband, Al- 
bert Harjo, undertook to sell and convey to F. S. Freeland and Albert 
Duemcke ail the oil, gas, and petroleum in and underlying the south 
half of the property in controversy, and presented their deed to the 
county court for approval. On May 4, 1915, said court, J. Ross Bailey 
presiding, refused to approve said deed, and directed George E. Black, 
attorney for the persons objecting to such approval, to draw an order 
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to that effect, but that said George E. Black présentée! said order for 
approval by the judge, pretending that the same was drawn in accord- 
ance with directions theretofore given him; that the said J. Ross 
Bailey, without having read said order, and without knowing the terms 
thereof, signed the same, with the intention of shovving simply his dis- 
approval of said deed to said Freeland and Duemcke; that it contained 
a provision : 

"That this court on the day of April, 1913, approved a deed of con- 

vej-auce executed by MoUie Harjo to oiie J. B. ïuriier, of Holdenville, Okla- 
homa, upon the said south half of the northeast quarter of section four, 
township 18 north, range 7 east ; and the court further finds that the said 
Moitié Harjo, who executed said deed to said Tunier, coiiveying ail of her 
interest in said land, is the same persou as the grantor in the deed uow pre- 
sented to the court for the approval ; and the court further tinds that the 
order of approval of the deed executed and dellvered to said Turner was hy 
this court, and that the order was niade after the submission of testimony to 
the court, and after the court found from such testimony that the deed was 
given for fair considération ; and the court now finds and holds hls action in 
approving said deed of conveyance to the said Turuer was légal uuder the 
law, and is hereby reafflrnied and is approved." 

The bill allèges : 

"At the tlme said order was so signed by the said J. Ross Bailey as afore- 
said, the said county court of said Hughes county nor the said J. Ross Bailey, 
as the judge thereof, had no power, authority, or jurisdlction to approve, or 
attempt to approve, said deed to said J. B. Turner ; that said pretended 
order, wherein the same puriiorts to reatlinn or to approve said deed to said 
Turner, is absolutely null and vold ; * * * that, had the said J. Ross 
Bailey hâve knovvn that said order einbraced any provisions l'or the reatfirma- 
tion or approval of said deed to said Turner before signing the same, the 
said J. Ross Bailey would hâve refused to sign same, but, liavlng no Knowl- 
edge that said matter was contained in said order, lie signed said order, In- 
tending thereby simply to disapprove said deed to said Freeland and Duemcke, 
and for no other purpose." 

Ail three of thèse orders of approval recite that they were made up- 
on the pétition of Mollie Harjo. 

The government claims that it has the right to maintaiu this action 
under the authority of Heckman v. United States, 224 U. S. 413, 32 
Sup. et. 424, 56 L. Ed. 820, Mullen v, United States, 224 U. S. 448, 
32 Sup. Ct. 494, 56 E. Ed. 834, and United States v. Gray, 119 C. C. A. 
529, 201 Fed. 291. And see Deming Investment Co. v. United 
States, 224 U. S. 471, 32 Sup. Ct. 549, 56 L. Ed. 847 ; and in this 
court United States v. Allen, 103 C. C. A. 1, 179 Fed. 13, and 
United States v. Owen, 106 C. C. A. 668, 184 Fed. 990; Bowling v. 
United States, 111 C. C. A. 561, 191 Fed. 19; Wright v. United States, 
115 C. C. A. 673, 196 Fed. 1007; United States v. Noble, 116 C, C. A. 
654, 197 Fed. 292; United States v. La Roque, 117 C. C. A. 349, 198 
Fed. 645; United States v. Fitzgerald, 119 C. C. A. 533, 201 Fed. 
295 ; and United States v. Joyce, 240 Fed. 610, 154 C. C. A. 653. 

The défendants include various direct and remote grantees of the 
title by the vendees of Mollie Harjo, but whether they are innocent 
purchasers or not is not alleged, and does not, of course, anywhere ap- 
pear. 

247 F.— «0 



94G 247 FEDERAL REPORTER 

In Sunday v. Mallory, 150 C. C. A. 408, 237 Fed. 526, it was held 
that, where a Cherokee died after enrollment and before allotment, his 
land went to his heirs f ree f rom ail restrictions ; but not only was the 
law as to the Cherokees somewhat différent froni the law as to the 
Creeks, but in this case allotment had taken place before the death of 
Sam Lucas. We hâve therefore concluded to pass upon this case upon 
other grounds, leaving the question as to whether the rule in Sunday 
V. Mallory is applicable to the facts hère to another time, if it should 
ever arise, when it becomes necessary to pass upon it. 

Under section 6 of the Supplemental Creek Agreement (32 Stat. 
500, 501, c. 1323) MolHe Harjo was the sole heir of Sam Lucas; but, 
as already stated, it was assumed, apparently by ail parties, at the time 
of the deed of March 29, 1912, that the land descended to her and her 
former husband, the father of Sam Lucas, namely, Tom Lucas. 

[1] We shall inquire, first: Did Mollie Harjo legally sign the deed 
to John W. Carter of March 29, 1912, and did she so sign the J. B. 
Turner deed of April 24, 1913? That she in fact put her mark to 
both of said deeds as her signature is neither disputed nor denied in 
the bill. The laws of Oklahoma in force at the time (Snyder's Com- 
piled Laws of Oklahoma 1909) contained in section 2965 : 

" 'Signature' or 'subscriptloii' includes mark, when the ijerson eannot write, 
his uanie belug writteu uear it, and wrltteu by a person who writes his own 
name as a wituess." 

Mansfield's Digest of the Laws of Arkansas, § 6344, contains the 
f ollowing : 

"Signature or subscription includes mark, wlieu the person eannot write, 
his name being writteu near it and witnessed by a person who writes his own 
name as a witness." 

In view of the well-known history of Arkansas and Oklahoma, and 
their relations and the identity of the language, it is not difïicult to 
conclude that the statute of Oklahoma quoted was taken from Arkan- 
sas. It is elementary that the adoption of a statute adopts the con- 
struction already put upon the statute by the court of last resort of 
the State from which it came. Long before the admission of Oklahoma 
the Suprême Court of Arkansas had repeatedly construed this statute, 
and held that if a person signed by his mark and without the person 
who signs his name signing as a witness, and even when no one signs 
as a witness at ail, the signature was still valid, if proved. Ex parte 
Miller, 49 Ark. 18, 3 S. W. 883, 4 Am. St. Rep. 17; Davis v. Semmes, 
51 Ark. 48, 9 S. W. 434. This construction must be deemed to havq 
been adopted by Oklahoma when it adopted this statute ; and, the bill 
failing to négative that Mrs. Harjo attached her mark to thèse instru- 
ments, we must conclude that she properly executed both thèse deeds, 
notwithstanding the allégations as to defects in the witnesses. 

It is alleged that Jas. A. Long, who took the acknowledgment of the 
Carter deed, was interested in the purchase with the vendee; but no 
acknowledgment was necessary as between the grantor and grantee. 
Section 1195 of Snyder's Compiled Laws of Oklahoma 1909. We 
therefore find the Carter and Turner deeds were both properly exe- 
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cuted, and no attack is made upon the approval of the Carter deed by 
the county court. 

[2] In chapter 199 of the Acts of the 60th Congress (35 Stat. 312, 
315), it is provided: 

"Sec. 9. Tliat the death of any allottee of tlie Five Civilized Tribes shall 
operate to remove ail restrictions upou the aliénation of sald allottee's land: 
l'rovided, that no conveyance of any interest of any full-blood Indiau heir in 
such land shall be valid unless apyroved by the court haviug jurisdiction of 
the settlement of the estate of said deceased allottee." 

It vvill be observed that this section first removes ail restrictions up- 
on the aliénation of such lands as those hère in question, and in the 
same breath replaced them with a restriction upon a f ull-blooded heir, 
by requiring that bis deed, to be valid, must be approved by the court 
having jurisdiction of the settlement of the estate of the deceased al- 
lottee. If the John W. Carter deed was valid, it still reserved the oil 
and gas upon the south 80 acres ; so vve turn to the question as to the 
validity of the approval of the Turner deed. No argument that it was 
meant thereby to only convey the oil and gas can be effectuai, as it was 
a deed absolute in form, and conveyed ail the right, title, and interest 
of Mollie Harjo in and to the land. 

It is conceded that the county court of Hughes county, 0kl., was 
the court having jurisdiction of the settlement of the estate of Sam 
Lucas. That was the court, therefore, which must approve the deed 
or deeds of Mollie Harjo. The laws of Oklahoma then in force, but 
subsequently embraced in the Revised Laws of Oklahoma, provide as 
f ollows : 

"Sec. 1823. In each county, comniencing on the first Mondays of January, 
April, July and October of each year, except as othervvise herein provided, 
county court shall convene at the county seat and continue in session so long 
as business may require: l'rovided, that said courts shall always be open and 
in session for the transaction of ail inobate business in their respective 
counties." 

This court is also always open for the trial of those cases triable 
under justice of the peace procédure and for the purpose of taking and 
entering judgments by confession. Wilson v. State, 3 Okl. Cr. 714, 109 
Pac. 289. The mère name "county court" conveys but little as to its 
jurisdiction. In many states such courts exercise the taxing power, 
and in many exercise or did exercise the functions now generally in- 
trusted to boards of supervisors or commissioners, and substantially 
ail exercise limited judicial functions. 

It must be borne in mind that "the court having jurisdiction of 
the settlement of the estate" of Sam Lucas was always in session. 
We hâve no désire to conflict with, much less to overrule, those cases 
which draw a correct distinction between a court and the judge there- 
of, and limit the power of courts to act in vacation; but the law says 
there shall be no vacation in the county court in probate matters, con- 
sequently the "court having jurisdiction of the settlement of tiie es- 
tate" of Sam Lucas is always in session. Where? At the county seat 
or some court seat where there is no judge, or whére the judge is, al- 
though it be away f rom the county seat or some court seat ? We hâve 
concluded the latter is meant, and that this deed was approved by the 
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county court when the coiinty judge approved ît withîn the county, 
and especially so where the order is subsequently entered of record at 
a court seat, which we understand was done hère. We therefore con- 
clude the approval of the deed to Turner at Atwood was valid. See 
Lee County v. Nelson, 4 G. Greene (lowa) 348. 

MoUie Harjo having comphed with the only restriction placed upon 
her by the statute, and there being no sufficient allégation of the facts 
of fraud or the like, the pétition failed to state a cause of action for 
équitable relief, and the motion to dismiss was properly sustained, and 
the decree of the District Court is affirmed. 



WINSTON V. BROWN et aL 
(Circuit Court of Appeals, Fifth Circuit January 11, 1918.) 

No. 3073. 

1. EQUITT ®=566 — MUTUALITY OF REMBDY — EQUITASM! MAXIMS. 

Tlie duty of spécifie performance, wtiicli couits of equity enforce, is a 
reciprocal one, and the maxim, "He who seeks equity must do equity," is 
peculiarly applicable; therefore speclflc performance will ordinarily be 
refused in favor of a party against whom spécifie performance of Ms 
obligations under a contract is for any cause impossibla 

2. Specifio Peefobmance <g=>13 — Possibility of Pekfokmance — Déniai. 

Spécifie performance of a contract to exchange lands for certain other 
property, which obligated the défendants to assume mortgages on the 
lands they were to receive, will not be granted, where at the time o£ 
rendition of the decree mortgages on the lands which complainant was to 
transfer had been f oreclosed, and he had lost ail rights therein ; it being 
purely a question of surmise whether, if défendants had complled with 
thelr agreement to pay interest on the mortgages, foreclosure could hâve 
been avoided. 

Appeal from the District Court of the United States for the West- 
ern District of Texas; Gordon Russell, Judge. 

Suit by William C. Winston against Orson P. Brown and others. 
From a decree for défendants, complainant appeals. Affirmed. 

William C. Reid and James M. Hervey, both of Roswell, N. M., for 
appellent. 

A. H. Culwell, of El Paso, Tex., for appellees. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WALKER, Circuit Judge. The appellant, William C. Winston (who 
will be called the plaintiff), by bill filed. on the equity side of the court, 
sought the spécifie performance of a contract entered into in March, 
1913, between him and the appellee, Orson P. Brown (who will be call- 
ed the défendant). That contract embodied the foUowing features or 

<gs3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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provisions : The plaintiff agreed to convey or hâve conveyed to the de- 
fendant three tracts of land in New Mexico, one a 250-acre tract near 
Dexter, known as the "Macey Place," upon which there was a mortgage 
securing a note for $8,000 and interest, payable to a third person, an- 
other a 200-acr6 tract, part of a place known as the "Joe Carper Place," 
upon which there was a $4,500 mortgage, embracing the 200 acres and 
other land, and the third a 300-acre tract ; to furnish an abstract of 
title showing merchantable titles to the properties to be conveyed; to 
pay the interest on the two mortgages mentioned to the date of the con- 
tract ; to assume $2,700 of the $4,500 mortgage indebtedness ; and to 
assume and pay a $3,200 note made by the défendant to the Bank of 
Douglas. In considération of the agreements of the plaintiff the de- 
fendant agreed to transfer to the plaintiff shares of stock in a named 
Mexican corporation, representing and entitling the défendant to 50,504 
acres of land in the state of Chihuahua, Mexico, to assume the $8,000 
mortgage and $1,800 of the $4,500 mortgage, and to exécute a $1,600 
note to the plaintiff, to be secured by a mortgage on the 250-acre tract, 
and to be due at the same time the $3,200 note to the Bank of Douglas 
was due. The contract stated that the valuations at which the de- 
fendant was to receive the two mortgaged tracts were $35,750 and $20,- 
000, respectively, and that the valuation at which he was to receive the 
other tract was $8,000. Neither the $8,000 mortgage nor the $4,500 
mortgage was paid by the plaintiff or the défendant, and each of those 
mortgages was f oreclosed, and the land covered thereby was bought at 
the foreclosure sales by strangers to this suit. At the time the decree 
dismissing the plaintiff's bill was rendered, the plaintiff could not con- 
vey title to either of those tracts. It is not claimed in bis behalf that, 
after the foreclosures, he had any interest or estate in the lands so sold, 
or any right to redeem or reacquire them. 

[1] It is apparent from the above statement that, at the time the de- 
cree appealed from was rendered, the spécifie enforcement of the con- 
tract, in so far as it imposed obligations upon the plaintiff, was im- 
possible. The foreclosures mentioned deprived the plaintiff of the 
power to do the things he undertook to do in considération of the un- 
dertakings of the défendant, which are sought to be specifically en- 
forced. A resuit of granting the relief prayed would be that the plain- 
tiff would get the property for which he traded, while the défendant 
would fail to get the greater part in value of that which he was to re- 
ceive in the exchange contracted for. The duty of spécifie perform- 
ance, which courts of equity enforce, is a reciprocal one. The maxim, 
"He who seeks equity must do equity," is peculiarly applicable where 
one party to a contract asks that another party thereto be coerced to 
perform specifically. The gênerai rule is to refuse such relief in favor 
of a party against whom the spécifie performance of bis obligations un- 
der the contract is, for any cause, impossible. Ordinarily a party will 
be left to bis remedy at law, where the circumstances are such that only 
a fragment of the contract in question is capable of spécifie perform- 
ance. Brashier v. Gratz, 6 Wheat. 528, 5 L. Ed. 322 ; Marble Co. v. 
Ripley, 10 Wall. 339, 359, 19 L. Ed. 955; Holgate v. Eaton, 116 U. S. 
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33, 6 Sup. Ct. 224, 29 L. Ed. 538 ; Slaughter v. La Compagnie Fran- 
çaise des Cables Tel. (C. C.) 113 Fed. 21. 

[2] In behalf of the plaintiff it is contended that, the contract having 
been capable of performance on both sides when, by its terms, per- 
formance was due, the fact that the plaintiff's inability to perform was 
a resuit of the defendant's default brought the case within a recognized 
exception to the rule above stated. Assuming the existence of such an 
exception, we think a sufficient answer to the contention is that it was 
not made to appear that the plaintiff's loss of two of the three proper- 
ties the défendant was to get was due whoUy to the latter's default. 
The contract did not obligate the défendant to do ail that was required 
to make it sure that the two mortgages mentioned would not be fore- 
closed. The plaintiff agreed to pay the interest which had accrued on 
the mortgage debts at the date of the contract, and to take care of $2,- 
700 of the $4,500 principal secured by one of the mortgages. Each of 
the mortgages would hâve remained subject to foreclosure, even if the 
défendant had complied with his obligations with référence to them. 
It would be mère surmise to conclude that performance by the défend- 
ant would hâve enabled the plaintiff to comply with his obligations un- 
der the contract, and would hâve insured his doing so, or that the hold- 
ers of the mortgages would hâve insisted on the foreclosure of them if 
the plaintiff had paid the interest accrued at the date of the contract, 
though the subsequently accruing interest and the principal were not 
promptly paid. The conclusion is that the existence of some ground 
for conjecturing that the foreclosures might not hâve occurred if the 
défendant had complied with the obligations imposed upon him by the 
contract — this being as much as the évidence properly can be regarded 
as disclosing — is not enough to make inapplicable to the case the gên- 
erai rule that the kind of relief which is sought is denied to a plaintiff 
who is unable to perform his part of the contract. 

Discussion of other disclosed facts that might be relied on to sup- 
port the action of the court in dismissing the bill is not deemed neces- 
àary. The decree is affîrmed. 
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R. R. THOMPSON ESTATE CO. y. WEINHARD et al. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 191S.) 

No. 3040. 

Corporations ®=>244(6) — Saix of Stock— Assumption of Corpoeate Debts. 
A corporation, owiiinff ail of the coinraon stock and most of the pre- 
ferred stoclv of a hôtel company, sold it to défendant under an agreement 
wlifereby défendant was to apply the purehase priée to the payment of the 
hôtel eompany's indebtedness and was to advance to the seller corpora- 
tion on Its note a further sum, which it was also to apply to the hôtel 
eompany's liabilities. The seller company agreed to guarantee, Indem- 
nlfy, and save défendant harmless agalnst the payment of any further 
debts and liabilities : the purpose being, as recited, that défendant should 
obtain title to the hôtel eompany's proport^ and assets free and clear of 
ail indebtedness. The indebtedness of the hôtel company considerably 
exceeded the purehase price of the stock, as well as the further amotint 
advanced on the note of the seller corporation, and défendant paid ail of 
the liabilities of tlie hôtel company, except a note held by plaintiffs' tes- 
tator. The seller cori'oration becoming insolvent, défendant proved as 
a claim against its estate ail of the excess liabilities, which claîm includ- 
ed the note held by plaintiffs' testa tor. Held, that défendant assumed the 
entire indebtedness of the hôtel company by implication, this conclusion 
beitig strengthened by the conduct of défendant, and hence plaintiffs 
might recover against it. 

In Error to the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Action by Louise Weinhard and others, exécutrices and executors of 
the last will and testament of Henry Weinhard, deceased, against the 
R. R. Thompson Estate Company, a corporation. There was a judg- 
ment for plaintififs (242 Fed. 315), and défendant brings error. Af- 
firmed. 

Bauer & Greene and A. H. McCurtain, ail of Portland, Or., for 
plaintiff in error. 

Sidney Teiser and Julius Silvestone, both of Portland, Or., for de- 
fendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This action was brought in the court below 
by the légal représentatives of Henry Weinhard, deceased, to recov- 
er from the Thompson Estate Company, the plaintiff in error hère, the 
amount due on a certain promissory note for $4,500, with interest, ex- 
ecuted March 6, 1912, at Portland, Or., to the plaintiffs in the action, 
by the Multnomah Hôtel Company, Philip Gevurtz, and I. Gevurtz & 
Sons, a corporation. The case was tried before the court without a 
jury by stipulation of the parties, resulting in findings and a judgment 
for the plaintiffs, and cornes hère by writ of error sued out by the de- 
fendant. There is no dispute about the facts, which are substantial- 
ly as f ollows ; 

The Thompson Estate Company was the owner of the Multnomah 
Hôtel in Portland, and leased it to the Multnomah Hôtel Company, of 

®=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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which Philip Gevurtz was président, practically ail of the stock of 
which Company, both common and preferred, was owned by a corpora- 
tion known as I. Gevurtz & Sons, of which he was also président. The 
hôtel Company having become financially involved, I. Gevurtz & Sons, 
on January 10, 1913, gave to the Thompson Esta te Company, the owner 
of the hôtel building, an option to purchase ail of the common and 
preferred stock of the hôtel company, for the sum of $175,000, which 
option expressly provided in efïect that the Thompson Estate Company 
should hâve the right to apply the $175,000, or such portion thereof as 
should be necessary, to the payment of the indebtedness of the hôtel 
company, and further that any and ail other of its indebtedness or lia- 
bilities that might exist at the time of the transfer of the stock of the 
hôtel company to the Thompson Estate Company should be paid by the 
I. Gevurtz & Sons corporation, and that, in the event the latter corpora- 
tion should be unable to pay such indebtedness as it becanie due, the 
Thompson Estate Company should advance the money necessary for 
such purpose to the extent of $35,000, upon the exécution to it of the 
promissory note of I. Gevurtz & Sons for such sum as should be so re- 
quired, with interest at the rate of 6 per cent, per annum, payable six 
months from the Ist day of January, 1913 (with a condition not neces- 
sary to be stated), and with the further agreement on the part of the 
latter corporation that it would "warrant and guarantee" the Thomp- 
son Estate Company against any and ail indebtedness and liabilities of 
the hôtel company over and above the aggregate amounts of the $175,- 
000 and $35,000, and would indemnify the Thompson Estate Company 
"against ail further claims or demands, actions, damages, liabilities, 
suits, fines, liens, contracts, or indebtedness of any character whatso- 
ever, either due to I. Gevurtz & Sons directly or indirectly, or to any 
other person, firm, or corporation, arising out of and incurred in the 
opération of said Multnomah Hôtel from the time of its beginning to 
the date of possession" — "it being the intention," the agreement pro- 
ceeded, "that in selling ail of the common and preferred stock of the 
corporation (I. Gevurtz & Sons) to said the R. R. Thompson Estate 
Company for the sum of $175,000 as aforesaid, the said Thompson Es- 
tate Company shall thereby obtain good title to ail of the property and 
assets of said Multnomah Hôtel Company, free and clear of ail claims, 
demands, liabilities, liens, or indebtedness of any character or na- 
ture whatsoever, and that any and ail other such debts, liabilities, liens, 
or indebtedness shall be assumed and paid by said I. Gevurtz & Sons, 
and the advance by the R. R. Thompson Estate Company of the addi- 
tional sum of $35,000 shall only be as a matter of accommodation to 
I. Gevurtz & Sons, and shall not be in acknowledgment of any assump- 
tion by said Thompson Estate Company of any further liabilities or for 
the payment of any greater sum for the assets of the Multnomah Hôtel 
Company than represented by the purchase price of the common and 
preferred stock." 

The option was duly exercised and consummated, including the ex- 
écution to the Thompson Estate Company by the I. Gevurtz & Sons 
corporation, of the guaranty, and its note for $35,000. The évidence 
showed that the indebtedness of the hôtel company far exceedetl tlie 
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aggregate amount of the $175,000 and $35,000, ail of which excess, ex- 
cept the amount due on the Weinhard note sued on, was paid by the 
Thompson Estate Company. 

The évidence further shows that the I. Gevurtz &; Sons corporation 
having been adjudged a bankrupt, the Thompson Estate Company pre- 
sented a claim against the estate of the bankrupt which included the 
entire liabilities of the hôtel company, including the demand of the 
plaintifïs on the note hère sued on, basing its claim upon the $35,000 
promissory note of I. Gevurtz & Sons, the agreement and sale of the 
stock of the hôtel company, and the guaranty and indernnity by I. 
Gevurtz & Sons against the payment of any and ail indebtedness and 
liability of the hôtel company, which claim was held by the référée in 
the bankruptcy proceedings to be provable, and upon which claim the 
Thompson Estate Company has actnally received from the trustée of 
the estate of the bankrupt a dividend of 23 per cent, upon ail such in- 
debtedness, including the claim which plaintifïs are now seeking to re- 
cover. 

We agrée wlth the court- below that the contract of the parties must 
be considered as a whole, and, in the light of their acts under and in 
pursuance of it, that the Thompson Estate Company assumed the entire 
indebtedness of the hôtel company, looking to the indernnity evidenced 
by the warranty obligation given by the I. Gevurtz & Sons corporation 
to reimburse it for any excess of liabilities over the $210,000 it might be 
obliged to pay in order to clear the hôtel property of the debts incurred 
by the hôtel company. Surely no better évidence of that understand- 
ing on the part of the Thompson Estate Company of the arrangement in 
question could be had than the fact that it retained in its possession the 
fund arising from the $35,000 note executed to it by the I. Gevurtz & 
Sons corporation, and by its présentation of its claim against the bank- 
rupt estate of that corporation, including the amounts paid out by the 
claimant under and in pursuance of the indernnity agreement, and in- 
cluding in the claim as one of its own liabilities the note hère sued on, 
on which it has actually received, according to the record, from the 
trustée of the estate of the bankrupt, 23 per cent, thereof . 

We think, as did the court below, that the facts and circumstances 
that hâve been stated created a duty and implied a promise on the 
part of the Thompson Estate Company to pay to the instant creditor 
of the hôtel company similar to that it recognized in paying the other 
creditors of that company, which conclusion is in accord with the doc- 
trine of the décisions of the Suprême Court of Oregon in the cases of 
Feldman v. McGuire, 34 Or. 310, 55 Pac. 872, and Parker v. Jeffery, 
26 Or. 186, 194, 37 Pac. 712, as we understand them. 

The judgment is affirmed. 
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In re ARMANN. 
(Circuit Court of Appeals, Second Circuit. January 18, 1918.) 

No. 84, 

1. Bankruptcy iS=>444 — Pétition to Revise — Extension of Time. 

Wliere an extension of time for flling a pétition to revise was obtalned, 
sucli pétition niay be considered, tliougli not flled wlthin tlie 10-day period 
prescribed by court rule 38 (235 Fed. xi, 148 C. C. A. xi). 

2. Bankruptcy <@=3446 — I^etitions to Revise — Scope or Review. 

On pétition to revise, the appellate court is restricted to questions of 
law, and déterminations of fact cannot be reconsidered. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the bankruptcy of Charles Armann. Pétition by 
Lucius E. Judson, trustée, to revise an order of the District Court. 
Order affirmed. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

PER CURIAM. [1] This is a pétition to revise by the trustée in 
bankruptcy under section 24b of the Bankruptcy Act (Act July 1, 1898, 
C.-541, 30 Stat. 553 [Comp. St. 1916, § 9608]), which we lately dismiss- 

ed (247 Fed. 483, C. C. A. ), because the record showed that it 

had not been taken within 10 days after entry of the order, as required 
by our rule 38 (235 Fed. xi, 148 C. C. A. xi). The petitioner subse- 
quently obtained leave to show, and has shown, that by mistake an en- 
try of the District Court extending his time had been omitted from the 
record. This requires us to dispose of the pétition on its merits. 

[2] Our authority to revise is restricted to questions of law, and 
both the référée and the District Judge having found as matter of 
fact that the creditor had no reasonable cause to believe that a préf- 
érence was intended by the transfer to him, the conclusion of law that 
jt was not voidable under section 60b, and that the fund in the pos- 
session of the trustée should be paid over to the creditor, is obviously 
right. If we had jurisdiction to pass upon the fact, we should agrée 
with the court b€low upon that question also. 

The order is affirmed. 

^ssFor otlier cases see same topic & KEY-NUMBER in aU Kcy-Numbered Digests & Indexes 
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COX V. KEW KNGLAND EQUITABLE INS. CO. 

In re MOORE & PAYNE. 

(Circuit Court of Appeals, Eiglith Circuit. November 28, 1917.) 

No. 4807. 

Bankeupcy €=>315 — Priobity of Claims — Equitable Lien. 

A finii of contractors for a govemment building gave a bond condl- 
tioned, as required by statute, to pay ail claims for materials and labor, 
and in order to obtain the surety agreed that, iii case of its default, ail 
sums then or thereafter due on its contract sliould be tlie property of 
the surety, to be credited on any in^ebtedness arislng out of the obliga- 
tion. They eompleted the building, but lett claims for labor and materials 
unpaid. The government, without knowledge of such claims, inade tlie 
final payment to the contractors, who paid it on an iudebtedness to a 
bank, from which it was recovered by thelr trustée in bankruptcy. Held 
that, the fund having been traeed and recovered, the surety, which had 
settled the daims covered by its bond, was entitled to an équitable lien 
thereon, and to prlority of payment over gênerai creditors. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

In the matter of Moore & Payne, bankrupts. From an order award- 
ing to the New England Equitable Insurance Company priority in a 
fund recovered by the trustée, Norman Cox, trustée, appeals. Af- 
firmed. 

George J. Grayston and A. E. Spencer, both of Joplin, Mo., for ap- 
pellant. 

D. A. Murphy, of Kansas City, Mo. (John T. Harding and S. F. 
Harris, both of Kansas City, Mo., and Hugh Dabbs, of Joplin, Mo., 
on the brief), for appellee. 

Before SMITH and STONE, Circuit Judges. 

SMITH, Circuit Judge. In 1912 the government let a contract to 
Moore & Payne, a copartnership of Missouri, for the construction of 
a post office building at Bonham, Tex., for $46,145. The contract pro- 
vided for payraents upon the contract as prescribed in the spécifica- 
tions. The spécifications provided: 

"Pfflî/mfijtts.— Payment of 90 per cent, of the value of the work executed and 
satisfactorily in place, as ascertained by the supervising architect, acting 
through the superintendent, will be made monthly, and payment of the 10 per 
cent, rotained will be made after the final acceptaiice by the duly authorlzed 
représentative of the Treasury Department of ail materials and workmanship 
embraced in the contract ; but payment will not be made until every part of 
the work to the point for which payment is claimed is satisfactorily supplied 
and executed in every particular and ail defects remedled to the satisfaction 
of the supervising architect." 

Moore & Payne gave a bond in the sum of $23,000, with the appellee 
as surety, conditio ned as required by chapter 778 of the Acts of the 

<g=>Foi other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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58th Congress, 33 Stat. 811 (section W2Z of the Unîted States Com- 
piled Statutes 1916), as follows : 

"Now, if the said Moore & Payue * * • ghall promptly make pay- 
ments to ail persons supplylng labor or materlals iu the prosecutlon of tho 
work contemplated by saul coiitract, theu this obligation to be void ; otlier- 
wise, to remaln in full force and virtue." 

To procure this bond Moore & Payne made application to the ap- 
pellee and therein stipulated : 

"And the underslgned does furtlier agrée, In the event of any breaoh or de- 
fault of the provisions of the contract or contracts herelnbefore mentioned, 
that the surety. as surety upon the aforesaid bond or bonds, shall be siibro- 
gated to ail rlghts and properties of the underslgned as principal in said con- 
tract, and that deferred payments, and any and ail moneys and properties 
that may be due and payable to the» underslgned, at the tinie of sueh breach 
or default, or that may thereafter become due and payable to the underslgned 
on account of said contract or contracts, shall become the property of tho 
surety, to be credited upou any claim that may be made upon the surety under 
the bond or bonds above mentioned." 

The contract was performed by Moore & Payne, but they left per- 
sons supplying labor and materials upon the post office vvholly unpaid 
to the amount of about $9,000, which appellee compromised for $8,182.- 
28. About June 12, 1914, the government made final payment to 
Moore & Payne to the amount of about $5,345.63. They then owed 
the Citizens' State Bank of Joplin, Mo., about $8,000. They deposit- 
ed the money received from the government with it, and checked the 
same out in small amounts down to about $5,000. They gave a check 
for $1,000 to the Citizens' State Bank of Joplin, Mo., to apply upon 
their account. Subsequently the bank credited $4,000 more upon the 
indebtedness of Moore & Payne, and later the latter gave their check 
for that amount. On October 3, 1914, Moore & Payne were adjudged 
bankrupts, and appellant, Norman Cox, was appointed and qualified 
as trustée. He brought suit against the Citizens' State Bank to re- 
cover the sum of $5,000. The pétition was in three counts, the first 
two to recover the amounts of the checks for $1,000 and $4,000 as un- 
lawful préférences. The third count was upon the right of the per- 
sons supplying labor and materials and the appellee to be subrogated 
to the rights of the persons supplying labor and materials against 
said fund. This resulted in a judgment in favor of the plaintifif upon 
the first two counts of the pétition for $5,175. It is perhaps worthy of 
notice that the attomeys for Cox, trustée, in that case, were the at- 
torneys for the appellee in this case in the court below, and the attor- 
neys for the Citizens' State Bank in that case were the attorneys for 
appellant below. 

On September 2, 1915, the appellee filed a pétition for enforcement 
of lien priority with the référée, in which it was alleged that subsé- 
quent to the trial of the case of Norman Cox, Trustée, v. Citizens' 
State Bank of Joplin, and for the purpose of avoiding further litiga- 
tion, he compromised said judgment with the Citizens' State Bank for 
the sum of $4,500; "that this petitioner in law and equity and good 
conscience is entitled to said fund by reason of its rights of subroga- 
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tion, and by reason of its lien thereon existing by virtue of said as- 
signment, executed by the bankrupt, and by virtue of said assignment 
from said laborers and materialmen." The case was tried before J. 
C. Ammerman, référée, who denied the pétition of the New England 
Equitable Insurance Company for lien priority, and allowed it the 
sum of $8,182.28 as a gênerai créditer against the estate. The case 
was taken before the District Court upon an application for review, 
where the findiug of the référée was reversed, and the fund collected 
from the Citizens' State Bank of $4,500 was ordered turned over to the 
appellee, and the trustée in bankruptcy appeals from that décision. 

There is no dispute as to the identity of this money in the hands of 
the trustée with the money derived from the govemment. The gov- 
ernment paid the contractors without the knowledge of the surety up- 
on their bond, and without knowledge upon the part of the government 
or the surety of the existence of the claims of materialmen and labor- 
ers. The contractors deposited the money with the Citizens' State 
Bank of Joplin. It was sued by the trustée of the contractors, who 
recovered the fund. It is now contended the bank and other gênerai 
creditors ought to receive a part of it as against the materialmen and 
laborers upon the government building and the appellee, who, under 
a written contract, paid their claims and took assignments of them. 

There bas been considérable discussion of the question as to when, 
if ever, the claim of the appellee attached as a lien to the funds, and 
on the question of subrogation, and as to whether the materialmen 
and laborers had any lien which would support subrogation, and even 
as to whether there is a fund in existence. We are of the opinion 
that the $4,500 now in the hands of the trustée is clearly the identical 
fund paid by the government to the contractors, and if the appellee 
had a lien upon it while the government had it, such lien has not been 
lost, as the fund is fully and accurately traced to the hands of Cox, 
trustée. So far as the questions of subrogation are concerned, the 
doctrine on that subject "is not founded on contract, but has its origin 
in a sensé of natural justice." Orem v. Wrightson, 51 Md. 34, 34 Am. 
Rep. 286 ; American National Bank v. Fidelity & Deposit Co., 129 Ga. 
126, 58 S. E. 867, 12 Ann. Cas. 666. 

But we hâve reached the conclusion that, aside from a spécifie con- 
sidération of any of thèse questions, except the tracing, existence, and 
identity of the fund, the surety company is entitled to an équitable 
lien upon the fund for ail sums paid for labor and materials upon the 
Bonham building. Hardaway v. National Surety Co., 211 U. S. 552, 
561, 29 Sup. Ct. 202, 53 L. Ed. 321 ; Hardaway & Prowell v. National 
Surety Co., 80 C. C. A. 283, 291, 150 Fed. 465, 473; Henningsen v. 
U. S. Fidelity & Guaranty Co., 208 U. S. 404, 28 Sup. Ct. 389, 52 L. 
Ed. 547; Id., 74 C. C. A. 484, 143 Fed. 810; Prairie State Bank v. 
United States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412 ; Columbia 
Digger Co. v. Sparks, 142 C. C. A. 304, 227 Fed. 780; Columbia Dig- 
ger Co. V. Rector (D. C.) 215 Fed. 618; In re Scofield Co., 131 C. C. 
A. 353, 215 Fed. 45. See Alfred Richards Brick Co. v. Rothwell, 18 
App. D. C. 516; Kiessig v. Allspaugh, 91 Cal. 231, 27 Pac. 655, 13 L. 
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R. A. 418. Without passing upon the question whether there is any 
conflict between this holding and that of the Suprême Court of lowa 
in Hipwell v. National Surety Co., 130 lowa, 656, 105 N. W. 318, if 
there is a conflict, that case could not be followed by this court in view 
of the great weight of fédéral authority on the subject. 

The decree of the District Court was correct, and it is affirmed. 



T. W. JENKINS & CO. v. ANAHETM SUGAR CO. 

(Circuit Court of Appesils, NInth Circuit January 7, 1918.) 

■No. S014. 

1, Pleading <S=»34(3) — Demureer — Phesumptions. 

On démarrer to a complaint seeking damages for defendant's breach 
of contract to furnish plaintiff sugar for Its needs In August of a partlcu- 
lar year, it wlll. where the complaint alleged knowledge on the part of 
défendant as to how plaintiff 's business was conducted, be presumed that 
the parties made thelr agreement with regard to such knowledge as al- 
leged. 

2. CoNTBACTs <S=>10(4) — "Validity — Bnfoecement. 

Plaintiff, a wholesale grocer, agre«d to buy ail the sugar ît would re- 
quire during the month of August from défendant at a fixed priée, it 
being expressly agreed that défendant, the manufacturer, guaranteed 
the priée up to the time of refusai agalnst décline only to the base of 
price charged by the manufacturer to certain buyers. Ordinarily plain- 
tiff required for its trade about 4,800 bags of sugar for the month of 
August and that fact was known to défendant. Sugar greatly inereased 
in price, and défendant declined to furnish the aniount desired. Held, 
that the contract was valid and not lacking mutuality, for, in view of the 
guaranty with respect to the base of price, It Is apparent plaintiff agreed 
to purchase an ascertalnable amount of sugar. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benj. F. Bledsoe, 
Judge. 

Action by T. W. Jenkins & Co., a corporation, against the Anaheim 
Sugar Company, a corporation. Defendant's demurrer having been 
sustained, and the action dismissed (237 Fed. 278), plaintiff brings 
error. Reversed and remanded, with directions. 

This was an action upon a contract by Jenkins & Co., plaintiff below, an 
Oregon corporation, wholesale grocers, and engaged in buying and selling 
and dealing in sugar, agalnst the Anaheim Sugar Company, a California 
corporation, engaged in manufaeturlng and reflning sugar. The contract is 
as foUows: 

"San Francisco, Calif., June 13, 1914. 

"A contract is hereby entered into between Anaheim Sugar Company, par- 
ty of the first part, and T. W. Jenkins & Co., party of second part, to wit: 
Party of flrst part sells and party of second part buys' August requirements 
bags fine granulated beet sugar at $4.20 per bag less 2% cash 8 days, f. o. b. 
San Francisco, August shlpnient. It being understood and agreed that party 

<S=5For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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of the flrst part guarantees the priée up to time of refusai against décline 
only to the base of C. & H. and Western Sugar Refining Co." 

Plaintiff allèges that the contract priée was less than tlie prevailing mar- 
ket priée in San Francisco when the contract was entered into, and that the 
priée was fixed by défendant in considération of the plaintiff's agreement 
with défendant that it would buy "exclusively from défendant ail * * » 
grannlated beet sugar required in its business during the nionth of August, 
1914." It is alleged that the plaintiff relied upon the agreement, and made 
no other arrangements for its August requirements; that thereafter, in Au- 
gust, plaintiff required in its business and ordered 4,800 bags of sugar, and 
there was shipped and delivered from time to time during August by défend- 
ant to plaintiff 600 bags of sugar and no more ; tliat it iiad many thousaud 
customers to whoni it sold sugar and merchandise and that much of its 
business was wholesallng to customers sugar in bag lots; that the method of 
dealing in sugar was this: Plaintiff would contract with a sugar produeer or 
refluer for tlie sale to it, covering a specified period, of such sugar as it would 
require for its sale to its customers, and plaintiff would thereupon receive 
from and solicit from its customers orders for sugnr In bag lots at a stlpu- 
lated price, based on the contract prlce between plaintiff and the produeer or 
refluer, delivery to be made to its customers at a future time agreed upon be- 
tween the plaintiff and its customers at the time of sale, ail of which was 
well known to the défendant when the contract berein involved was made. 
It Is alleged that défendant in its business usually and ordinarily required 
in August of eaeh year sugar in excess of 4,800 bags, and that, relying upon 
the contract, plaintiff solicited and received from many of Its customers or- 
ders for 4,800 bags of sugar, which it intended to deliver to said customers 
from the sugar to be delivered under the terms of the contract; that when 
the contract was entered into défendant knew the nature of plaintiff's busi- 
ness and the manner in which it was conducted, and what plaintiff's require- 
ments for sugar would be during the term of the contract entered Into with 
plaintiff; that because of the refusai of défendant to deliver 4,200 bags of 
sugar plaintiff lost its profits on the resale ihereof, and had to buy in the 
open market sugar in excess of the price stipulated for with défendant and 
was damaged in the sum of ?13,020. 

By demurrer thèse questions were presented; Does the complaint state 
facts suflicient to constltute a cause of action, and (2) Is the complaint uncer- 
tain, ambiguous, or unintelligibleî Tlie District Court sustained tlie demur- 
rer, plaintiff declined to amend, and judgment was entered, dismlssing the 
action, whereupon plaintiff sued out writ of error. 

Beach, Simon & Nelson, of Portland, Or., and Allen & Weyl, of Los 
Angeles, Cal., for plaintiff in error. 

Gray, Barker & Bowen, of Los Angeles, Cal., for défendant in er- 
ror. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1, 2] The 
District Court was of the opinion that the contract as entered into was 
not supported by sufficient considération to make it valid ; that it lacks 
niutuality, in that défendant under any circumstances could be com- 
pelled to furnish the sugar covered by the contract, but that plaintifï 
could not be compelled by défendant to order and accept any sugar 
thereunder. In support of this view the learned judge distinguishes 
between cases which uphold contracts binding one party to sell and the 
other party to buy ail of the requirements of the latter's established 
business as to a given commodity, and those where the contract is be- 
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tween parties, one of whom is in the business, not of manufacturing 
the commodity involved, but only of selling the same at wholesale; 
that is to say, where the purchase and use of the commodity becomes 
not an incident to the principal business of the buyer, but is his main 
business, a contract of the gênerai character of the one hère in ques- 
tion will be held invalid as unilatéral and void for want of mutuality. 

The différence between a contract which does not obligate a buyer 
to take any specified quantity of the seller's product and one where in 
considération of the seller's promise to sell the buyer promises to buy 
ail the produce it may require for its own use for a definite period of 
time is substantial.. In the one instance there would be no considéra- 
tion, while in the other there would be a mutual obligation to perform 
which is a considération for the promise of each. A mère option to 
buy is readily distinguishable from an agreement to buy ail to be re- 
quired. Suppose, for instance, the plaintiff herein had bought sugar 
from any other sugar dealer for sale to its customers during August, 
it must be that if loss had occurred, action in damages for breach of 
contract would hâve been sustainable, and damages could hâve been 
ascertained by extrinsic évidence. Failure in the contract to fix any 
requirements on the part of the Jenkins Company for August, 1914, 
does not seem to us to call for a nullification of the contract upon the 
ground of want of mutuality. The complaint charges that the con- 
tract was made with the knowledge on the part of the défendant of 
how plaintifï's business was conducted, and that plaintiff made con- 
tracts with customers for sale and delivery of sugar to be acquired 
under the contract with défendant, and knowing what the probable 
requirements of plaintiff would be. We think that upon demurrer 
the presumption is that the parties made their agreement with regard 
to the knowledge as alleged, and that the défendant intended to sell and 
deliver the quantity of sugar which the plaintiff needed for its August 
business. 

In Minnesota Lumber Co. v. Whitebreast Coal Co., 160 111. 85, 43 
N. E. 774, 31 L. R. A. 529, the court considered a contract wherein 
the "requirements" for a specified season were included, and, after 
treating the word "requirements" as having been used to express the 
needs of the parties, said : 

"If the Word 'requirements,' as hère used, Is so interpreted as to meau 
that appellee was only to furnish such coal as appellant should require it to 
furnish, then It iniglit be said that appellant was not bound to require any 
eoal unless it chose, and that, therefore, there was a want of mutuality in tlie 
contract. But the rule is that wliere the terms of a contract are susceptible of 
two significations, that will be adopted which gives some opération to the 
contract, rather than that which renders it inoperatlve. * * * A con- 
tract should be construed in such a way as to make the obligations Imposed 
hy its terms mutually binding upon the parties, unless such construction is 
whoUy negatived by the language used. * * * It cannot be said that ap- 
pellant was not bound by the contract. It had no right to purchase coal else- 
where for use In its business, unless, in case of a décline in the price, ap- 
pellee should conclude to release it from further liability." 

This décision is referred to in Cold Blast Trans. Co. v. Kansas City, 
etc., Co., 114 Fed. 77, 52 C. C. A. 25, 57 L. R. A. 696. In the latter 
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case the court had before it an offer to deliver an unascertained quan- 
tity of goods at a stated price and acceptance thereof, but no agree- 
ment to purchase the requirements or any portion thereof, and in a 
very forceful discussion, Judge Sanborn, for the court, held that such 
a contract was void and unenforceable because of indefiniteness and 
for a lack of mutuality of obligation. We do not understand, however, 
that the court went so far as to express the opinion that ail contracts 
for future supply during a limited time, of articles which shall be re- 
quired or needed, are invalid. Indeed, the court said: 

"An accepted offer to furnish or deliver sùch articles of Personal property 
as shall be needed, required or cousumed by the established business of the 
accepter during a limited time is bindlng and may be enforced, because It con- 
talns the Implied agreement of the accepter to p\irchase ail the articles that 
filiall be refiuired in conducting his business during this time from the party 
v.'bo makes the offer." Golden Cycle Manufacturing CO. v. Rapson, etc., Co., 
188 Fed. 179, 112 O. O. A. 95; Sterling Coal Co. v. Silver Sprlngs, 162 Fed. 
848, 89 0. 0. A. 520. 

Crâne v. Crâne, 105 Fed. 869, 45 C. C. A. 96, cited by the appellee in 
support of the position of the District Court, involved material points 
of différence from the case made by the complaint under examination. 
The contract examined in that case left the plaintifï at Hberty to buy 
the lumber he desired elsewhere if the priées of such lumber were more 
favorable to him, and it did not appear from the complaint that the 
vendor had knowledge of the purchaser's requirements. Thèse points 
of distinction are well brought out in Grand Prairie Gravel Co. v. Wills 
Co. (Tex. Civ. App.) 188 S. W. 680. 

In Lima Locomotive & Machine Co. v. National Steel Castings Co., 
155 Fed. 77, 83 C. C. A. 593, 11 L. R. A. (N; S.) 713, the Court of Ap- 
peals for the Sixth Circuit, speaking through Judge Lurton, held that 
where the plaintiff accepted a proposition made by défendant to furnish 
ail deliveries as plaintiff should require for a part of the year at 
priées mentioned, the plaintiff was under obligation to take from the 
défendant ail the steel castings which it required in its business, and 
the contract was held not void for want of mutuality. See, also, Marx 
V. American Malting Co., 169 Fed. 582, 95 C. C. A. 80; Manhattan 
Oil Co. V. Richardson, 113 Fed. 923, 51 C. C. A. 553; Ramey Lumber 
Co. V. Shroeder Lumber Co., 237 Fed. 39, 150 C. C. A. 241; Russell 
V. Excelsior, 120 111. App. 23 ; Mcintyre Lumber Co. v. Jackson Lum- 
ber Co., 165 Ala. 268, 51 South. 768, 138 Am. St. Rep. 66; ConsoH- 
dated Coal Co. v. Jones & Adams Ce, 232 111. 326, 83 N. E. 851. 

It does not seem that necessarily there is a substantial basis for a 
distinction between the needs or requirements of a wholesale dealer in 
sugar and a manufacturer who uses sugar. Ascertainment of the re- 
quirements of the one may be as capable of estimation as the other. 
The temptation to speculate may be greater on the part of the dealer 
than of the manufacturer, but if the contract is honestly entered into 
the law ought not to refuse to enforce its terms for any such reason as 
possible misuse of its purposes. The presumption is in favor of integ- 
rity of conduct. Furthermore, in the présent case, défendant knew of 
probable requirements, and by the terms of the contract temptation 
247 F.— 61 
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to eut down requirements because of falling market was reduced, in 
that it was expressly agreed that the Anaheim Sugar Company, manu- 
facturer, guaranteed the pricç up to time of refusai against décline only 
to the base of price charged by the manufacturer to certain buyers. 

Our construction of the several averments of the complaint is that 
Jenkins & Co., dealer, agreed to confine its purchases to the sugar Com- 
pany, manufacturer ; that its normal requirements were alone involved, 
and that they were known approximately by the manufacturing Com- 
pany ; that there was a saf eguard against inducement to ehminate re- 
quirements should priées fall, by stipulating for protection in the event 
of such contingency. 

It follows that the court should hâve overruled the demurrer and re- 
quired the défendant to answer. 

We must reverse the judgment and remand the case, with directions 
to overrule the demurrer. 



EDDY et al. v. KEAMER et aL 

EDDY V. MATHER et al. 

(District Court, E. D. Pennsylvania. February 5, 1918.) 

Nos. 1513, 1515. 

1. Patents <S=5287^Infringement by Corporation — Liability of Dieectobs. 

Directors of a corporation by whose direction acts of infringement are 
committed by subordinate offlcers or agents are llable individually 
therefor. 

2. Patents ©=62 — Anticipation — -Evidence, to Establish. 

The uncorroborated testimony of witiiesses as to the date when they 
saw alleged anticipating articles and their description held insufflclent to 
establish anticipation. 

3. Patents <S=»58-^Anticipation — Bubden and Measube of Proof. 

The burden of provlng anticipation by clear and satisfactory évidence 
rests upon the défendant alleging it, and every reasonable doubt should 
be resolved against hini. 

4. Patents i@=3328 — Validity and Infringement — ^Pad for Daily Date 

SiGNS. 

The Eddy patents, No. 1,153,M3 and No. 1,153,545, each for a pad for 
daily date signs, were not antlcipated, and while not pioneer add sufH- 
cient to the prior act to disclose invention; also held infrlnged. 

In Equity. Suits by James Francis Eddy and the Dando Printing 
& Publishing Company against Henry F. C. Kramer, Joseph De Lone, 
and Frank Hobson, individually and trading as the Quaker City 
Calendar Company, and the De Lone Ehmling Company, Incorporated, 
and by James Francis Eddy against Charles E. Mather, Victor Mather, 
and Gilbert Mather, copartners trading as Mather & Co. On final 
hearing. Deerees for complainants. 

Ward W. Pierson, of Philadelphia, Pa., and Russell Everett, of 
Newark, N. . J., for plaintifïs. 

Arno P. Mowitz and Fenton & Blount, ail of Philadelphia, Pa., 
for défendants. 

<g=3For other cases see same toplc &. KBY-NUMDBR in ail Key-Numbered Digests & Indexes 
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DAVIS, District Jiidge. James Francis Eddy and Dando Printing 
& Publishing Company filed their bills against the défendants in the 
above-stated causes, charging them with infringing the tliree claims 
of United States patent No. 1,153,543, and the first claim of United 
States patent No. 1,153,545. The three claims of the first-mentioned 
patent are as f ollows : 

"1. The liereindescribed pad for daily date .slgns, comprlslng In comblnatloii 
a plurality of leaves, a cap consisting of a pièce of sheet materlal bent longl- 
tudlnally into chaiinel fonn with its intermediate portion lying upon the top 
edges of said leaves and its oppo.slte parallel side flanges lying one in front of 
and the other behind the upi)er i)art of said leaves, the rear flange of the 
cap having a tongiie dcpcndiug therefrom substantially in the plane of the 
flange adaptert to be exposed for entering a supportlng slot by flexlng the 
leaves and cross-pins extcnding tlirough said cap flanges and leaves adjacent 
the opposite ends thereof Connecting said flanges and supportlng said leaves. 

"2. The hereindescribed pad for daily date slgns, comprlslng in comblnatlon 
a plurality of leaves, a cap consisting of a pièce of sheet niaterial bent longitu- 
dinally into channel form with Its Intermediate portion lying upon the top 
edges of said leaves and its opposite parallel slde flanges lying one in front 
of and the other behind the npper part of said leaves, the rear flange of the 
cap having a tongue depending therefrom substantially in the plane of the 
flange adapted to be exposed for entering a supportlng slot by flexing the 
leaves and having an edge portion adjacent said tongue adapted to engage 
the wall of the slot as a stop, and cross-pins extending through said cap 
flanges and leaves adjacent the opposite ends thereof Connecting said flanges 
and supportlng said leaves. 

"3. The hereindescribed pad for daily date signs, comprlslng in comblnatlon 
a plurality of leaves, a cap consisting of a pièce of sh^et materlal bent longi- 
tudinally into channel form with its Intermediate portion lying u"on the top 
edges of said leaves and its opposite parallel slde flanges lying one in front 
of and the other behind the npper part of said leaves, said cap extending 
substantially the entire length of the top edges of the leaves and having a 
tongue depending from the free edge of Its rear flange adapted to be exposed 
for entering a supportlng slot by flexing the leaves and having adjacent said 
tongue edge portions of said rear flange adapted to seat on the wall of the 
slot, and cross-pins extending through said cap flange and leaves between 
the ends thereof and said seat portions of the rear flange Connecting said 
flanges and supportlng said leaves." 

The claim of the second patent is : 

"The hereindescribed pad for daily date signs, comprlslng In comblnatlon 
with a plurality of leaves, a cap having opposite i)arallel flanges one in front 
of said leaves and the other behind them and an intermediate portion at the 
top edges of said leaves holding said flanges in spaced relation, said flanges 
includlng pairs of opposite ears at the ends of the cap and the rear flange in- 
cUiding a depending tongue between the ears and separated therefrom, said 
tongue being adapted to hook over a strip or the llke wliile said ears lie against 
its front, and cross-pins extending one through tlie opposite ears of each pair 
and the leaves of the pad so as to connect the cap flanges and support the 
leaves while leaving the tongue free to be exposed for entering a supportlng 
slot by flexing the leaves." 

The défendants urge that the bills should be dismissed for technical 
reasons : 

1. The bill against Mather & Co. should be dismissed for lack of 
proof of any alleged infringing act committed between the issue of 
the patents, September 14, 1915, and the filing of the bill, December 
31, 1915. The évidence is that Mather & Co. on April 22, 1915, or- 
dered calendars from the Quaker City Calendar Company, and those 
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calendars, except a few which were sent Mather & Co., were sent 
direct to customers of Mather & Co. by the Quaker City Calendar 
Company. The said surplus calendars, not sent out by the Quaker 
City Calendar Company to customers of Mather & Co., were delivered 
to Mather & Co. "some time during December, 1915," and some of 
those few were used by Mather & Co., being hung upon the walls of 
their office on December 29, 1915, just how much prior to that date 
does not appear. The Quaker City Calendar Company in sending said 
calendars to customers of Mather & Co. were acting as their agent, 
and Mather & Co. are liable for the said acts of their agent. Thèse 
calendars were for the year 1916, and were sent out some time during 
December, 1915, and on or before December 29, 1915, on order of 
April 22, 1915. The presumption is that they were sent out some 
time before December 29, 1915. The surplus were delivered to Mather 
& Co., "sometime during December, 1915," and on or before Decem- 
ber 29th. It follows that Mather & Co. did sell said calendars, and 
used some before December 31, 1915, the date the bill was filed against 
Mather & Co. 

2. Individuals composing a corporation défendant, charged to in- 
fringe, are not liable in their individual capacity for torts of the cor- 
poration, and the bill should be dismissed as to ail the codefendants, 
except the De Lone Ehmling Company. 

[1] This statement may be the law as to the subordinate agents 
or mère employés of an infringing corporation, but it is not as to di- 
rectors : 

"We are of opinion, therefore, that by the gênerai prineiples of law, and 
by analogy with other torts, a dlrector of a corporation, who, as director by 
vote or otlierwlse speciflcally conimands the subordinate of the corporation to 
engage in the manufacture and sale of an infringing article, is liable individu- 
ally in an action at law for damages brought by the owner of the patent so 
infringed. As with other infringers, it is immaterial whether the director 
knew or was ignorant that the articles nianufaetured and sold did infrlnge a 
patent." National Cash Register Co. v. Leland, 94 Fed. 502, 511, 37 C. C. A. 
372, 381 ; National Car-Brake Hhoe Co. v. Terra Haute Car & Mfg. Co. (C. 0.) 
19 Fed. 515; Peters v. Union Biscuit Co. (C. C.) 120 Fed. 079, 687; llarring- 
ton V. Telegraph Co. (C. C.) 143 Fed. 329, 337. 

This rule was restricted in the cases of Hutter v. De Q. Bottle 
Stopper Co., 128 Fed. 283, 286, 62 C. C. A. 652 ; Cazier v. Mackie- 
Lovejoy Mfg. Co., 138 Fed. 655, 656, 71 C. C. A. 104, 106, to direc- 
tors who had infringed personally or had directed infringement and 
"acted beyond the ordinary scope of their office." In the case at bar, 
the défendants. De Lone and Hobson, who composed the Quaker City 
Calendar Company, sold the calendars to jobbers ail over the country. 
They were individuals trading under a firm name, and composed the 
whole firm, and so, as individuals, actually carried on the business of 
selling, and are Hable if the patents in question were infringed. De 
Lone and Hobson are two of the directors who managed the cor- 
porate défendant. They directed the business transacted by both the 
De Lone Ehmling Company, Incorporated, and the Quaker City Calen- 
dar Company. Under such circumstances, they are liable. National 
Cash Register Co. v. Leland et al., supra. "The executive officers of a 
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corporation, who necessarily inspire ail its acts, cannot shield them- 
selves behind an artificial, and sometimes irresponsible, création, from 
the conséquence of tlieir own acts, even though performed in the name 
of the artificial body." Peters v. Union Biscuit Co., supra. Kramer 
was given the territory of Philadelphia, and sold upon a commission. 
He was not the ordinary em])!oyé or officer of either company. lie is 
liable, if the patents were infringed. 

3. Claim 1 of the second patent is "wholly indistinguishable in sub- 
stance from the disclosure and claims of the first patent. "'• * * 
No man can hâve two valid patents for the same or substantially the 
same thing." Claim 1 of the second patent does, however, disclose 
some features not contained in the fîrst patent, for instance, "pairs 
of opposite ears" upon the flanges "at the ends of the caps." While 
the tongue hooks over or behind a strip, the rear ears, located at the 
opposite latéral edges of said tongue, lie against the front of the strip 
which is gripped, as it were, between the depending tongue and the 
said ears. The pad is thus held more firmly, and is prevented from 
rocking or sagging. There is nothing like, or substantially like, this in 
the first patent. I am therefore unable to agrée with the conclusion of 
counsel for défendant. 

As I understand the position of the défendants there is practically 
no déniai of the acts charged on their part which the plaintififs claim 
constitute infringement. The défendants Hobson and De Lone seem 
to hâve received their idea of the structure of the calendar, which they 
manufactured and sold from the défendant Henry F. C. Kramer, who 
was employed in Philadelphia, from October to December, 1914, by 
the Dando Company, where the patentée, Eddy, was working. The 
said company upon which Eddy, who had applied for patent, had 
conf erred the right to use ail the features of his patent during the said 
months was manufacturing and selling the Eddy calendars. After 
leaving the Dando Company, Kramer, knowing that Eddy had applied 
for patents, went to the De Lone Ehmling Company, Incorporated, one 
of the above-named défendants, and "submitted to it the pad as it was, 
and asked them if they could make it. * * * " They said they could 
"and subsequently did." He then took to a tinsmith a cap from one 
of the calendars made by the Dando Company and sold to the Phila- 
delphia Record and had some samples made which he turned over to 
the De Lone Company. Thèse samples were given to George Fries 
Sons, tinworkers, who thereafter made the métal caps for the De Eone 
Company, which assembled the métal caps and printed leaves and 
backs, and sold them to the retail trade through the Quaker City Cal- 
endar Company, composed of De Eone and Hobson, and formed for 
said purpose. 

The défendants justify their action in the manufacture and sale of 
the calendars in question on the grotmd that the claims alleged to 
hâve been infringed were anticipated ; that the alleged new features do 
not constitute invention, being merely the results of mechanical skill, 
and therefore the patents are invalid. 

[2,3] In order to establish their invalidity, the défendants intro- 
duced in évidence several calendars and patents. The first was the 



966 247 FEDERAL REPORTEK 

"Tear Kleen" calendar of the Herold Company, of Milwaukee, for the 
year 1915, défendants' Exhibit B, disclosing features or structures 
similar to those disclosed in the daims in question in the plaintiffs' 
patents. They introduced a circular describing the same and soliciting 
orders for 1915, défendants' Exhibit C, and a blotter or pad, on the 
back of which is a picture of the Herold calendar and the date "March, 
1914." This calendar, they alleged anticipated the Eddy patents. It 
was pretty clearly established, that the inventions, if such they be, of 
the first patent, No. 1,153,543, was completed February 6, 1913, and of 
the second, No. 1,153,545, March 20, 1913, and that application for 
said patents were filed, respectively, on March 17, 1913, and October 
17, 1913. The earliest date of the Herold calendar established with 
any certainty is contained on the blotter, March, 1914. Augustus J. 
Keil testified that he saw a Herold "Tear Kleen" calendar in the build- 
ing of the Franklin Trust Company in the fall of 1912, and that he 
opened correspondence with said company early in 1913, and received 
a number of calendars from it, among which was one similar, so far 
as he could then judge, in ail respects to the Herold calendar. This 
calendar he showed, he says, to Frank Hobson, one of the défendants. 
In this Hobson corroborâtes him. In this way, the défendants seek 
by the Herold calendar to anticipate and antedate the alleged inven- 
tion, constituting the patents in question. The acceptance of this tes- 
timony, as a fact, is met with several difficulties. The testimony was 
not clear and positive, but indefinite and in some respects contradic- 
tory. It was based solely upon memory, both as to the date and as 
to the resemblance of the calendar, said to hâve been seen by them, 
to défendants' Exhibit B, a calendar for the year 1915. The witness- 
es, even if trying their best to recall exactly what they déclare they 
saw, may be mistaken as to the very features constituting the novel 
ideas in the Eddy patents, for there appears to bave been no spécial rea- 
son to call unusual attention to the calendar. After a period of more 
than three years, it can hardly be expected that they would be able to re- 
call with exactness the principal features and structures of the calen- 
dar which they saw. Neither of the witnesses were experts in me- 
chanics or patents, and had no particular reason to rivet attention 
upon that particular calendar. Memory after such a long time, with 
the best of men, is fallible, and plays such tricks upon us that it is 
unsafe to rely entirely upon it under such circumstances. This is es- 
pecially true when possible interest, bias, or perjury is taken into 
account. No attempt whatever was made to corroborate the testimony 
of thèse witnesses. The défendants did not call any officer of the 
Franklin Trust Company to establish the fact that it received any 
such calendar from the Herold Company in 1912. No witness from 
the Herold Company or déposition of any kind from any one connect- 
ed with such company, or correspondence, was offered to show when 
the calendar like défendants' Exhibit B was first made by that com- 
pany, and no explanation was given as to why no attempt was made 
to corroborate thèse witnesses upon this important testimony. I am 
therefore not satisfied to accept the uncorroborated testimony of the 
said witnesses as to the date when they saw the Herold calendar, or 
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as to its resemblance to the défendants' Exhibit B. The possibility, 
or even probability, of mistakes is too great. Défendants' Exhibits B, 
C, and D may therefore be eliminated from further considération. 
Anticipation must be made out clearly and satisfactorily. The law 
requires not conjecture, but certainty. The burden of proof rests 
upon the défendants, and every reasonable doubt should be resolved 
against them. Coffin v. Ogden, 85 U. S. (18 Wall) 120, 124, 21 L. 
Ed. 821 ; Clough v. Mfg. Ce, 106 U. S. 178, 1 Sup. Ct. 198, 27 L. 
Ed. 138. 

The défendants rely upon the British patent, No. 9,494. The basic 
idea of this patent is an attachable or détachable date pad to a back 
or mount. This doubtless led défendants' expert to say that the basic 
idea in the Eddy patents is a device whereby a date pad can be sup- 
ported upon a suitable back, so that it can be attached or detached. In 
his statement, Eddy does refer to and describe the attachable and dé- 
tachable character of the pad on the mount, one of the objects being 
"to provide means whereby the pad may be conveniently and expe- 
ditiously applied to and removed from the back." The claims, how- 
ever, do not make this the basic idea. "There is no contention on be- 
half of the plaintiff that the claims in suit are broad or basic claims, 
or that the patent is a pioneer patent." The patentée sought "to ob- 
tain protection only upon the novel détails of his daily date sign." 
The tongue in Eddy's patent is connected directly with the cap, being, 
in part, a continuation of the rear flange, "depending from the free 
edge" thereof , and is substantially in the plane thereof. In the British 
patent there is no cap at ail. This patent does not disclose any means 
for holding the leaves of the pad d together or upon the base o, which 
function is performed by the cross-pins in the Eddy patents. The 
leaves are evidently held together, but whether by pins, gum, glue, or 
in some other vvay is not disclosed. The patent discloses a pad having 
a tongue attached to the back thereof, but discloses no other élément 
of any combination described in the Eddy patent. 

They further rely upon a Swiss patent, No. 13,889. In this patent, 
there is no équivalent for the rear flange of the cap, a pair of cross- 
pins or any means for supporting them, the ears, as in the second 
patent in suit, or of the tongue élément depending from a rear flange, 
and therefore no "edge portions" or "seat portions" of the rear flange 
to support the pad. The Swiss patent, therefore, does not anticipate 
the claims of the Eddy patents. 

The Hoyt patent. No. 33,074, was the other introduced by them. 
This does disclosc a hanger, B, but it is hardly the équivalent of a 
cap consisting of a pièce of sheet métal bent longitudinally into chan- 
nel form with its intermediate portion lying upon the top edges of 
said leaves and its opposite parallel side flanges lying one in front and 
the other behind the upper part of said leaves. The patentée, Hoyt, 
had no such idea as is disclosed by the cap construction of the Eddy 
patents. The Hoyt patent does not disclose a cap, or the équivalent 
thereof, the rear flange of which has "a tongue depending therefrom 
substantially in the plane of the flange adapted to be exposed for en- 
tering a supporting slot by flexing the leaves." 

[4] The patents of Eddy, while not pioneer, départ from and add 
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to the prior art in siich a way and to such extent as to amount to inven- 
tion. The calendars manufactured and sold by the défendants were 
evidently copied directly and dehberately from plaintiffs' calendars. 
A fair interprétation of the évidence forces this conclusion. 

The four claims in question of the Eddy patents, while not differing 
from one another in any great degree, nevertheless differ. The words 
in claim 2 of patent 1,153,543, "and having an edge portion adjacent 
said tongue adapted to engage the wall of the slot as a stop," are not 
contained in claim 1. Claim 3 adds that: 

"Said cap extending substantially the entire lenptli of the top edges of 
the leaves * * • and having adjacent said tongue edge portions of said 
rear flange adapted to seat on the wall of the slot." 

Claim 1 of patent No. 1,153,545, adds the ear élément to the three 
claims of the first patent. The claims are, in my opinion, valid, 
Schenk v. Singer, 17 Fed. 841, 23 C. C. A. 494; Mast v. Dempster, 
82 Fed. 327, 27 C. C. A. 191 ; Consolidated Car Heating Co. v. West 
End St. Ry. Co., 85 Fed. 662, 29 C. C. A. 386 ; Dececo v. Gilchrist, 
125 Fed. 293, 60 C. C. A. 207. 

Being valid, they hâve evidently been infringed, and défendants are 
liable for the damages sustained by the plaintiffs on account of said 
infringement. 



UNITED STATES v. KAMM. SAME v. GRAHL. SAMB v. THOMAS. 

(District Court, E. D. Wisconsln. Jaimary 3, 1918.) 

, Aliexs <©=361— Naturalization — Enemy Aliens. 

In View of Rev. St. § 4007 (Act July 6, 1798, c. 60, 1 Stat. 577 [Comp. 
St. 1916, § 7615]), providlng that, whenever there is a declared war be- 
tween tlie United States and any foreign nation or governnient, or any 
invasion or predatory incursion is perpetrated or attetnpted by any foreign 
nation or governnient, and the Président makes public proclamation of 
the event, ail natives, citlzens, denizens, or subjects of the hostile nation 
or goverument, beiug maies of tlie âge of 14 years and upwards, who 
shall be within the United States and not actually naturalized, shall be 
liable to be restrained, secured, and renioved as alien enemles, a subject 
of the Impérial German Goveriin)ent who, shortly prior to the déclaration 
of a State of war between the United States and that government, flled 
his pétition for naturalization, is not, where the pétition, because of tlie 
requirement for 90 days' notice, was not called for hearing and déter- 
mination untll after the war déclaration, entitled to naturalization, tor 
Rev. St. § 2171, enacted July .30, 181:} (3 Stat. 53, c. 36), déclares that 
no alien, who is a native citizen or subject or denizen of any country, 
State, or sovereignty with which the United States sluiU be at war at the 
time of his application, shall be tlien admitted to beconie a citizen, and 
the fact that no pétition prior to application for naturalization was re- 
quired until Act June 29. 1906, c. 3502, 34 Stat. 596, does not show any 
intention on the part of Congress that enemy aliens, who may hâve, prior 
to tlie déclaration of a state of war, iiled a pétition for naturiilization, 
shall be treated as quasi citizens, who may be granted a certiiicate of 
naturalization after déclaration of hostillties. 

Aliens <g=371% New, vol. 7 Key-No. Séries — Nattibalization — Proceed- 

INGS TO CaNCEL CERTIli'IOATE. 

Under Naturalization Act, § 15 (Comp. St. 1916, § 4374), declaring that 
it shall bo the dnty of the United States district attornpys for the re- 
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spectlve districts, upon affldavit sliowing good cause tlierefor, to Institute 
proeeedings in any court liaving iurisdietlon to uaturalize aliens in tlie 
judicial district in wliicli tlie iiaturalized alien inay réside at tlie tlme 
of bringing tlie suit, for tlie purpose of setting aside and canceling the 
certiflcate of citizenship on tlie ground of fraud, or on the grouud that 
such certiflcate of citizenship was illegally prociired, the ferlerai District 
Court has jui-isdiction of a proceeding to cancel a certiflcate of naturali- 
zation issued by a state circuit court, on the ground that the state court 
was without authority under Rev. St. § 2171, to admit the alien to citi- 
zenship, because lie was an eiieniy alien and a state of war, hefore hearing 
on the pétition, had been declared between the United States and the 
governmeut of which he was a subject. 

Pétitions by the United States against Hans Kamm, Tador Grahl, 
and Frank Thomas to annul and vacate certificates of naturahzation 
issued to the several défendants, which proeeedings were consoHdated. 
Certificates annulled and canceled. 

H. A. Sawyer, U. S. Atty., of Milwaukee, Wis. 
John F. Khiwin, of Oshkosh, Wis., W. W. Hughes, of Fond du Lac, 
Wis., and C. E. Armin, of Waukesha, Wis., for défendants. 

GEIGER, District Judge. Thèse three cases were argued at the 
same time, and by formai, though not written, stipulation of counsel in 
ûpen court, are to be decided as involving uncontioverted facts pre- 
senting identity of légal questions. 

The défendants, on and prior to April 6, 1917, were subjects of the 
Impérial German government. They resided in différent judicial cir- 
cuits of the state of Wisconsin, and prior to the date metitioned each 
had filed in the circuit court of the county of his résidence a pétition 
seeking naturahzation as a citizen of the United States. The good 
character, the antécédent period of résidence or domicile, and ail other 
qualifications for citizenship under the laws of the United States, ex- 
cept as next herein noted, is conceded to each défendant. The péti- 
tions for naturalization were called for hearing and détermination by 
the respective circuit courts after they had been pending the requisite 
90 days, but after the date of the déclaration of hostilities passed by 
Congress on April 6, 1917; and in each case the représentative of the 
United States Naturalization Bureau appeared at the time and place 
of hearing, and objected to the réception of proofs or the détermina- 
tion thereof, solely on the ground that naturalization was barred by 
the provisions of section 2171 of the Statutes of the United States. 
The objection and protest was, in each matter, overruled, and certifi- 
cates of naturalization were granted. 

In due time the government fîled in this court the pétitions or com- 
plaints in thèse several cases, seeking to annul and vacate such certifi- 
cates of naturalization; and the question is whether, upon the facts 
thus disclosed, the government is entitled to tliat relief. 

Section 15 of the Naturalization Act reads : 

"Sec. 15. That it shall be the duty of the United States district attorneys 
for the respective districts, upon atfldavit showing good cause tlierefor, to In- 
stitute proeeedings in any court liaving .iurisdlction to naturalize aliens in 
the judicial district in whic^li the naturalized citizen niay réside at the time 
of bringing the suit, for the purpose of setting aside and canceling the cer- 
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tificate of citlzenrliip on the ground of fraud or ou the ground that such cer- 
tifleate of cltizenship was illeguUy proeured, * * * " (Balance of para- 
grapli provides for notice in proceedings based upon section.) 

The parties hâve agreed that the cases be disposed of regardless of 
the manner in which the nltimate questions might be raised upon plead- 
ings or proofs — that is to say, the facts being admitted, the cases are 
before the court as upon an agreed statement, permitting ail questions 
of law, whether pertaining to jurisdiction or to the merits, to be raised. 

[1] The questions in the cases are: 

What is the proper interprétation of section 2171, which reads as 

foUows : 

"Sec. 2171. No alien who is a native citizen or subject, or a denizen of 
any country, state, or sovereiguty with whlcli the United States are at war, 
at tlie time of liis application, sJiall le then admitted to becou)e a citizen of 
the United States ; but persons résident within the United States, or the 
territories thereof, on the 18th day of Juue, in the year 1812, who had, before 
that time, niade a déclaration according to law of their intention to becoine 
citizens of the United States, or who were ou that day entitled to become 
citizens without making such déclaration, may be admitted to become citi- 
zens thereof, notwithstanding they were alien eiieniies at the time and in 
the manner prescribed by the laws heretofore passed on that subject ; nor 
shall anything herein contained be taken or coustrued to interfère with or pre- 
vent the appréhension and renioval, agreeably to law, of any alien enemy 
at any time préviens to the actual naturallzatlon of such alien." 

The question upon this section has arisen in both fédéral and state 
courts since the beginning of the présent hostilities between the United 
States and Germany. It was under considération by this court and the 
views entertained are found in the mémorandum opinion published in 
242 Fed. 971. The conclusion there expressed is adhered to, and any 
further expression to support what is there said is prompted by 
the wording of section 15 above quoted. That section gives the 
United States a right of action to annul certificates which bave been 
"illegally procured" ; and this présents the second question raised and 
ably argued in the présent proceedings, viz. whether, if this court has 
properly interpreted section 2171, the certificates issued to the herein 
défendants, hâve been "illegally procured." 

It was suggested (242 Fed. 971) that the language of the section 
should in any event receive an interprétation conforming in the highest 
degree with the policy plainly enuuciated; that the proviso passed in 
1813 to reach a situation growing out of the War of 1812, supported 
the view that it was intended to place an absolute prohibition upon the 
power of any court to naturalize subjects of an enemy country at the 
time when the United States are at war with that country; that the 
phraseology of the section, "at the time of his application," was adopt- 
ed as naturally conséquent upon the then routine of procédure ; and it 
may now be noted that the last clause of the proviso indicates the con- 
gressional view that prior to "actual naturalization" no foreign subject 
acquired any status other than that of an alien, or an enemy alien, if a 
subject of a country with whom we are at war. That this was the then 
dominant view is further illustrated in section 4067 of the Revised Stat- 
utes of the United States (passed in 1798), defining the executive power 
over alien enemy subjects résident in this country. It is declared 
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to be all-embracing over snbjects of the enemy domiciled hère, and "not 
actually naturalized." That the executive of the United States con- 
ceives this statute to be the présent définition of powers is evidenced 
by exercise of such powers from day to day ever since April 9, 1917, 
when the proclamation dealing with enemy subjects during the présent 
war was promulgated. 

It was therefore suggested that the executive was left just as free to 
exercise the powers of removal, internment, and exaction of security of 
or from those who had filed a pétition for naturalization as from those 
who had not ; and, if this be true, we can appreciate the conséquences 
ensuing an interprétation of section 2171, upon which courts may nat- 
uralize those who had been so fortunate as to file their pétitions before 
the outbreak of hostilities. That is to say, supposing, after the out- 
break of hostilities, while pétitions were pending, but prior to hearing, 
the executive, in the exercise of undoubted power, had taken steps 
permitted by section 4067, had either interned or exacted bail, or was 
about to remove from the country aliens, subjects of the enemy coun- 
try, could the court, by proceeding with the naturahzation of the peti- 
tioners and conferring citizenship, frustrate the executive will? I do 
not believe that any one would give to this question an affirmative an- 
swer. Thèse considérations are proper in estimating the policy with 
which Congress was dealing and testify to an apparently clear concep- 
tion that nothing short of actual naturaHzation changes either the alien, 
or the alien enemy status. They support the suggestion that, when the 
sovereign is seeking to ascertain (during the existence of war or at any 
time) the légal status or relation of légal allegiance of an individual, 
there is— bétween citizenship and alienage — no such intermediate thing 
as a quasi citizenship, quasi alienage, or a quasi enemy alienage. The 
individual alien enemy, because of his actual f riendliness and loyalty to 
the sovereign of his domicile, may be dealt with, by the executive, upon 
considérations leaving him practically in as favorable a situation as a 
citizen ; but in légal contemplation, and in respect of exacting consid- 
ération upon the basis of légal right, he is in no better position to insist 
upon it at the hands of the courts than is a less f riendly or an actually 
hostile individual enemy subject. 

Conceding, therefore, that when, in 1906, there was added, as a pro- 
cédural requirement, the filing of a written pétition, and thereby the 
meaning of "application," in section 2171, became equivocal or ambigu- 
ous, it is not sensible to ascribe to Congress an intention to classify 
alien enemy subjects into those who hâve and those who hâve not "pe- 
titioned" for naturalization at the commencement of war — a classifica- 
tion which, with equal reason, may be imposed upon section 4067, 
thereby limiting executive power over the former class. Both statutes 
proceed upon thè view that the legally hostile status of the individual is 
the sufficient warrant for granting to the executive the one, and f orbid- 
ding to the courts the exercise of the other, power, and the plain 
intent must hâve been that the power and the prohibition alike become 
effective, without réservation, at the instant such status attached to the 
individual. I am satisfied to adhère to the view (242 Fed. 971), that 
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thèse varions considérations forbid interpreting section 2171 as amend- 
ed in the particulars contended. 

[2] This brings us to the second question, namely, whether certifi- 
cates granted, as in the présent cases, are "illegally procured" with- 
in the meaning of section 15 of the Naturalization Act. The question 
has been much discussed, and counsel hâve furnished to the court 
probably ail of the adjudications bearing upon the subject. AU seem 
to concède that it was entirely within the competency of Congress to 
confer upon any courts plenary powers to annul or cancel certificates 
tainted with fraud. But, on behalf of the défendants, it is stoutly in- 
sisted that it was not the intention of Congress — indeed, it is sug- 
gested that it was not within its competency — to endow courts of co- 
ordinate jurisdiction with the power to review each other's conclusions 
or judgments in matters of naturalization where the "illegaUty"' of 
procurement in the initial court rested in. plain diversity of judicial 
opinion as to the meaning of any provision of the Naturalization Law. 
To State it in the concrète terms of the présent cases : The right of 
the présent défendants to be naturalized dépends upon the interpréta- 
tion to be given to section 2171 respecting its inclusion or exclusion of 
those alien enemy subjects who had filed their pétition prior to the 
outbreak of hostilities. It is said that whether it is one or the other 
dépends upon the judicial view; both cannot be right. The wrong 
view, however, can resuit only through the exercise of power which 
the judicial mind expressing it may exercise. In other words, it is at 
most "judicial error." Therefore it is asserted that Congress never 
intended to create a situation fraught with such possibilities for con- 
fusion, not only confusion in the administration of the law, but the 
great possibihties of ever-present latent infirmities in ail judgments of 
naturalization which may be granted. 

The citations disclose the diversity of view that has arisen among 
judges, since the passage of the Naturalization Act of 1906, respecting 
the scope and true application of this section. No attempt has been 
made to examine the adjudications of state courts, but, on behalf of 
the défendants, are cited United States v. Meyer (D. C.) 170 Fed. 983; 
United States v. Luria (D. C.) 184 Fed. 643; United States v. Lenore 
(D. C.) 207 Fed. 865 ; United States v. Butikofer (D. C.) 228 Fed. 918; 
United States v. Ness (D. C.) 217 Fed. 169; United States v. Ander- 
sen (D. C.) 169 Fed. 201; United States v. Mulvey, 232 Fed. 513, 146 
C. C. A. 471 (dissenting opinion, Hough, Judge) ; whereas the gov- 
ernment cites United States v. Schurr (D. C.) 163 Fed. 648; United 
States V. Wayer (D. C.) 163 Fed. 650 ; United States v. Van Der Mol- 
en (D. C.) 163 Fed. 650; United States v. Nisbet (D. C.) 168 Fed. 
1005; United States v. Simon (C. C.) 170 Fed. 680; United States v. 
Meyer (D. C.) 170 Fed. 983; United States v. Aakervik (D. C.) 180 
Fed. 137; United States v. Johnson (C. C.) 181 Fed. 429; United 
States V. Plaistow (D. C.) 189 Fed. 1006; United States v. Nopoulos 
(D. C.) 225 Fed. 656; United States v. Mulvey, 232 Fed. 513, 146 C. 
C. A. 471 ; United States v. Nechman (D. C.) 183 Fed. 788. It is 
unnecessary that exhaustive review of thèse varions cases be attempt- 
ed. United States v. Lenore (D. C.) 207 Fed. 868, because of its ex- 
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haustive and vigorous discussion, is the leading citation in support of 
vhe proposition advanced by the présent défendants. Judge Amidon, 
in referring to the causes which led to the passage of the act, found 
ample justification for a restricted interprétation of the term "illegally 
procured" — his gênerai conclusion being that : 

"Neltlier the debates in Congress nor the report of the investigation which 
was made before Congress contained any suggestion that any other evils 
were intendod to be dealt with, or that the plirase 'illegally procured' was in- 
tended to set one court to annulllng the judgments of another court of co- 
ordinate jurisdiction because of a différence of opinion in regard to a matter 
«f law." 

He adds : 

"Two serions conséquences mvist resuit from the exercise of this jurisdic- 
tion: First, it will produce a babel of conflicting judgments among courts of 
co-ordinate jurisdiction, and tend directly to destroy respect for the courts, 
and also to destroy that good will which should always exist among courts 
of co-ordinate jurisdiction. Second, it will tend to break down that comity 
which has [always] been the bond of pcace between fédéral and state courts 
exercising co-ordinate jurisdiction in the sanie territory. Results so un- 
fortunate eau be justified only by imperatlve and unequivocal language." 

Speaking directly to the définition of the term "illegally procured," 
he says : 

"To say that a certificate which is issued pursuant to a full liearing in 
court is 'illegally procured,' if any error occurs in the proceeding, would be a 
wide departure from the language which courts hâve been accustomed to use 
in referring to judicial error. 'Illegally procured' imports, not an error of 
court, but willful niisconduct on the ])art of the holder of the certificate or 
those who liave acted in his behalf. The history of tlie statute shows that 
its language can be given full effect accordhig to the mischief that was prés- 
ent to the thought of Congrev;s, without opposing the whole judicial System 
that has hltlierto obtained among courts of co-ordinate jurisdiction. I am 
therefore unable to follow the décisions in TTnited States v. Mayer [D. C] 
170 Fed. 988, United States v. l'iaistow [D. C] 189 Fed. 1007, and tho 
United State,s v. Schurr [D. 0.] 163 Fed. 648. I concur in the view expressed 
in United States v. Luria [D. C] 1S4 Fed. 64.3, 646, that ' "illegally procured" 
does not mean that the certificate was issued througli error of law.' Errors 
of courts, comuiitted in the honest exercise of their jurisdiction under the 
Naturalisation Laws, must be corrected the sanio as in other cases by appeal 
or writ of error." 

Without quoting further from décisions upon either side of the 
proposition, it suffices to say that in practically ail there was a récog- 
nition by the courts of the précise question presented hère ; that some 
accepted the views above quoted and urged by the défendants; in 
others, the opposing view was adopted as the only method of accom- 
pHshing a purpose as broad as the language of the section can possibly 
afliord. The contrariety of view, though widespread, nevertheless was 
concerned, except in one or two cases, with the particular point of dif- 
férence found in the présent cases. It is interesting to note that, as a 
resuit, an effort has been made to state the conteuding views with a 
suggestion respecting where the weight of authority rests. Thus, in 
2 Corpus Juris, 1039, the author says : 

"While there is some différence of opinion as to the meaning of the term 
^illegall}' procured,' the better rule seems to be that it iniports a certificate 
issued without authority of law, and, in effect, false and spurious ; not an 



974 247 FEDEEAL REPORTEE 

error of law, but subornation or some other légal nieans to impose on the 
court. When a certlficate is Issued as a resuit of tlie .iuclicial hearing lu a 
good-faith attempt to exercise the jurisdietion conferred by tlie act of Con- 
gress, it is not open to attaclî in another court of co-ordinate Jurisdietion sim- 
ply by reason of alleged errors which may hâve occurred in the court pursu- 
ant to whose judgment the certificate was issued. Errors of that kind can 
be reached only by appeal or writ of error." 

A reading of the cases gives the impression that an effort to de- 
fine the terms "illegally procured" has at times resuited in their conver- 
sion into words either of identical meaning or scope, or such as them- 
selves necessitate or are susceptible of, further interprétation or défini- 
tion. For example, to say that a certificate is "illegally procured," 
when it is issued without "authority of law," or when it is in effect 
"false" or "spurious," is not very helpful in the very cases before us. 
If section 2171 be construed one way, it can surely be said that there 
is no authority in law for admitting the alien enemy subjects; where- 
as, a différent view of the section leads to the opposite resuit. The 
question whether there has been continuous résidence may upon one 
view of the facts bring the applicant within, and another view leave 
him without, the authority of the law to hâve his application granted ; 
and, as hereinafter shown, whether an application was heard in "open" 
court may, upon the facts, lead to a diversity of views. 

Obviously, the term "illegally procured" was used to comprehend 
something in addition to f raud ; and the difficulties which attend a rë- 
stricted interprétation hâve been ref erred to as a preliminary to a con- 
sidération of two cases decided by the United States Suprême Court,, 
dealing with the scope of section 15, to the end of answering the ques- 
tion whether the proposition urged by the défendants hère, in view 
of the resuit in those two cases,, can be considered any longer open to- 
debate. Thèse cases are Johannessen v. United States, 225 U. S. 227, 
32 Sup. Ct. 613, 56 L. Ed. 1066, and United States v. Ginsberg, 243- 
U. S. 472, 37 Sup. Ct. 422, 61 L. Ed. 853. The Johannessen Case is 
noteworthy in dealing with section 15, in so far as it authorizes suits 
to annul certificates granted on the ground of fraud, and, while recog- 
nizing the character of naturalization proceedings as judicial, leading 
to a judgment, self -évident of its own validity, it in Hke manner rec- 
ognizes the power of Congress to authorize direct proceedings for their 
attack upon the ground of fraud and illegality; and, while the case 
leaves open for considération the question respecting possibility of col- 
latéral attack in an independent suit, where it appears that upon the 
original hearing the précise matters were litigated upon f uU appearance 
and représentation as in ordinary lawsuits, the importance of the case 
rests in its pronouncement that naturalization proceedings are in a 
class by themselves — are ex parte and not adversary in their initiation 
and contemplation. The court evidently did not consider — doubtless 
because of the contrary view long entertained, whether, if, as asserted 
by some courts, the proceedings are not judicial, but are delegated lég- 
islative or executive proceedings, jurisdietion for their conduct could,. 
under the Constitution, be endowed upon the fédéral courts. It was 
held plainly that the manner or method for judicial review of the cer- 
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tificate of naturalization was wholly within législative discrétion with- 
in constitutional warrant. It is said : 

"The act does not purport to deprive a litigant of the fruits of a successful 
controversy In the courts ; for, as already shown, the proceedings for naturali- 
zation are not in any i)roper sensé ad'ïcrgary proceedings, but are ex parte and 
conducted by the api)licant for his own heneflt. ïhe act in efCect provides for 
a new form of judicial revlew of a question that is in form, but not in sub- 
stance concluded by the prevlous record, and under conditions affording to 
the party whose rights are brought into question full opportuuity to be heard." 

. Counsel in the présent cases seem to take the view that the Johannes- 
sen Case is entirely consistent with their contention, and it is interest- 
ing, therefore, to approach a considération of the Ginsberg Case. 
There a fédéral court entertained a proceeding to cancel a certificate of 
naturalization issued by a state court, upon the ground, among oth- 
ers, that it had ignored the provision of the Naturalization Act for 
a hearing in open court, etc. The trial court seems to hâve held upon 
the facts that such provision was substantially complied with, and, 
when the case came to the Court of Appeals, the questions involved 
were certified to the Suprême Court, two of them, the fîrst and fourth, 
being: 

•'Question 1: Is the final hearing of a pétition for naturalization had in 
open court, as required by section 9 of the Act of June 29, 1906, chapter 3592, 
if after the ijetition is first presented in open court the hearing thereof is 
passed to and finally held in the chambers of the judge adjoiidng the eourt- 
room, on a day subse(|uent and at an earlier hour than that to which the 
court bas been regularly adjournedV" 

"Question 4: May certificate of citizenship be set aside and canceled in 
an independent suit brought under section 15 of the Act of June 29, 1906, 
chapter Î5592, on the ground that it was illegally procured if the uncontra- 
dlcted évidence at the hearing of the pétition showed undisputably that the 
petltloner was not quallfied hy résidence for citizenship, and that the court 
or judge, who heard the pétition and ordered the certificate, mlsapplled the 
law and the facts V" 

When-we consider that thèse questions, not only in form, but in sub- 
stance, were quite like many of the questions presented to the Dis- 
trict and Circuit Courts of Appeal in the various cases which are 
above cited, and find that in some instances the judges had stated, not 
only the facts, but also the légal question thereby presented, in al- 
most the identical language of thèse two certified questions — see, for 
example, the Nisbet Case (D. C.) 168 Fed. 1007, where the trial judge 
expresses his hésitation "before assimiing authority to déclare an act 
of a court of co-ordinate jurisdiction to be illégal for misinterpretation 
and misapplication of the law"- — there can be no suggestion that the 
Circuit Court of Appeals, in certifying the questions, or that the Su- 
prême Court in its considération of the case, had any misapprehen- 
sion of the précise conflict which had arisen among the various judges 
and courts, or that it was possible to treat the certified questions as 
calling for other than a direct response to meet that conflict. 

The first question was answered in the négative; the fourth, in 
the affirmative; and the case supports the government's contention 
that, under section 15, the jurisdiction to cancel and annul certificates 
as "illegally procured" may be invoked whenever it is alleged, as 
matter of fact, that upon the granting of a certificate a court failed 
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to observe express directions or prohibitions, contained in the Natural' 
ization Act, having a substantive bearing upon the qualifications or the 
right of the applicant, and which, had the court observed them, called 
for a déniai of the certificate. It may be added that a more récent dé- 
cision, United States v. Ness, 245 U. S. 319, 38 Sup. Ct. 118, 62 L. 

Ed. (decided December 10, 1917), not only reaffirms this, but, 

when read in the light of the District and appellate court opinions 
(United States v. Ness, 230 Fed. 950, 145 C. C. A. 144, Ann. Cas. 
1917C, 41 ; Id. [D. C] 217 Fed. 169), forecloses possibility of giving 
to the words "illegally procured" a restricted meaning. 

So, in the présent cases, jurisdiction being estabHshed, the court, 
in exercising it, is bound to apply its views upon the matters of fact 
and of law presented as the basis for the relief prayed ; and as section 
2171 is construed to embody an express prohibition against naturaliza- 
tion of individuals circumstanced, as were the défendants, a judgment 
annulling and canceling the certificate in each case must be granted. 



SCOTT V. SCOTT. 
(District Court, D. Idaho, C. D. Septeraber 4, 1917.) 

1. HUSBAND AND WlFE ^=5249 — "COMMUNÏTT PeOPEKTY" PEOPERTT IN- 

CLUDED. 

Under Rev. Codes Idaho, § 2674 et seq., ail property acquired by 
either spouse after marrlage, excepting by gift, bequest, or descent, is 
"community property" including the rents and profits of separate prop- 
erty. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Community Property.] 

2. Adoption <@=320 — Adopted Childeein— Eights of. 

Uev. St Idaho, §§ 2552, 2553 (Rev. Codes, §§ 2707, 2708), which were 
in force at the time of plaintifTs adoption and continued down to the 
time of the death of his adoptive mother, respectively declai;e that a 
child, when adopted, may take the narne of the persoa adopting, and 
the two thenceforth sustain toward each other the légal relation of par- 
ent and child, and bave ail the rights and are subject to ail the duties 
of that relation, and that the parents of an adopted child are from th© 
adoption relieved of ail parental duties toward andj responsibility for 
the child adopted, and hâve no right over it. Held that, as an adopted 
child incurs ail the liabilities of a natural child and owes the adoptive- 
parents the same duties that he would hâve owed his natural parents, 
such adopted child should hâve ail the rights of succession of a natural 
child. 

3. Adoption <êx=>21 — Community PnoPEEnr — Succession— "Legitimate Issue 

oF IIis, Her, or Theik BoDiEa" 

Rev. St. Idaho 1887, § 5712, declared that upon the death of the wife 
the entire community property, without administration, belongs to the 
surviving husband, except such portion thereof as may hâve been set 
apart to her by judicial decree for her support and maintenance, which 
portion is su'bject to her testamentary disposition, and in the absence 
of disposition goes to her descendants and heirs, exclusive of her hus- 
band. Section 5713 declared that upon the death of the husband one 
half of the community property goes to the surviving wife, and the other 
half is subject to the testamentary disposition of the husband, and 

@:35For -other cases see same topic & KEY-NUMBER in ail Key-Niimbered Digeyts &. Indexe». 



SCOTT V. SCOTT 



977 



In thé absence of such disposition goes to his descendants or is distribut- 
ed as separate property. Tlie two sections, as amended by Act March 
13, 1907 (Laws Idaho 1007, p. 340), were incorporated in Itevised Codes as 
section 5713, wbich declared tluit upon the deatli of either husbaud or 
wife one half of tlie comnuinity property siiall go to tlie survivor, sub- 
ject to tlie community debts. and the otber lialf shall lie su!)ject to the 
testanientary disi)ositio»« of tlie deceased husbaud or wife, subject, also, 
to tlie community debts; that, in case no testanientary disposition shall 
hâve been niade'by the deceased husliaiid or wife of his or her half of 
the community property, it shall descend eipially to the legitiniate issue 
of his, her, or thelr bodies. The Ilevised Statutes were in force at the 
time plaintifC was adojited by défendant and his wife. Defendant's wife 
(lied after fhe aniendnient of 1907, and prior to the amendatory act of 
Feb. 15, 1911 (I^ws Idaho 1911, c. 13, § 1), which déclares that upon the 
death of either husband or wife one half of the coniinimity property shall 
go to the survivors, and the other shall be subject to testamentary dis- 
position of the deceased husband or wife in favor only of his, her, or 
their children or the parents of either spouse, and that in case no such 
testamentary disposition shall bave been made by the deceased his share 
shall go to the survivor. Held, that plaintiff, thougli an adopted child, 
must, In view of the last amendatory act, and of the fact that an adopted 
child, under the statutes, is given ail the riglits and inade subject to ail 
the burdens and duties of a natural child, be deemert included in the 
expression the "legitiniate issue of his. her, or their liodies," and so, his 
adoptive mother having died while that section was in force, plaintiff 
Is entitled, there being no other issue and no testamentary disposition, 
to lier half of the coinmunity estate. 

In Equity. Bill by Warren F. Scott against Wallace Scott. On 
motion to dismiss. Motion denied. 

Frank L. Moore, of Moscow, Idaho, and W. H. Casady, of Lewis- 
ton, Idaho, for plaintiff. 

A. S. Hardy, of Grangeville, Idaho, and J. F. Ailshie, of Cœur 
d'Alêne, Idaho, for défendant. 

DIETRICH, District Judge. In October, 1889, the plaintiff, then a 
child six years of âge, was duly adopted by the défendant Wallace 
Scott and his wife, Mary E. Scott, as their son, under the laws of 
Idaho. Mary E. Scott died intestate on March 17, 1910, at which time 
she and the défendant were possessed of community property of great 
value. There were no other children. Plaintiff bas filed this bill for 
the purpose of having an adjudication of his claim that upon the death 
of his foster mother he succeeded to a one-half interest in the com- 
munity property. By a motion to dismiss, the défendant raises the 
question whether or not, under the statutes of Idaho, an adopted child 
may inherit any interest in community property. 

[1] Under the laws of the state, ail property acquired by either 
spouse, after marriage, excepting by gift, bequest, or descent, is com- 
munity property, including the rents and profits of the separate prop- 
erty. Idaho Revised Codes, § 2674 et seq. Doubtless the great bulk 
of the property in the state is so acquired and held. Succession to es- 
tâtes of deceased persons is provided for in the chapter entitled "Suc- 
cession," embracing sections 5700 to 5717, inclusive, of the Revised 
Codes, which sections, with one exception, are identical w'itli corre- 
sponding numbers in the Revised Statutes of 1887. By the amended 
247 F.— 62 
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act_ of March 13, 1907 (Laws 1907, p. 346), sections 5712 and_ 5713, 
which at the time were the only statutory provisions relating directly 
to community property, were amended, and as amended were Consoli- 
dated and incorporated in the Revised Codes as section 5713. In the 
Revised Statutes they read: 

■'Sec. 5712. Upoii tlie death of the wife, the entire community property wlt]i- 
out administration, belongs to the survivlng husband, except such portion 
thereof as may hâve heen set apart to her, hy judicial decree, for lier suppoi t 
and maintenance, which portion is subject to her testanientary disposition, and 
in the absence of such disposition, goes to her descendants, or heirs, exclu- 
sive of her husband. 

"Sec. 5713. Upon the death of the husband, one-half of the community 
property goes to the survlving wlfe, and the other half is subject to the tes- 
tamentary disposition of the husband, and in the absence of sueh disposition, 
goes to his descendants, equally, if such descendants are in the same degree 
of kln(3red to the décèdent; other wise, according to the right of représenta- 
tion; and in the absence of both such disposition and such descendants, is 
subject to distribution in the sanie uianner as the separate property of the 
husband. In case of the dissolution of the community by the death of the 
husband, the entire community property is equally subject to his debts, the 
family allowance, and the charges aud expenses of administration." 

And in the Revised Codes : 

"Sec. 5713. Upon the death of either husband or wife, one-half of the 
community property shull go to the survivor, subject to the community debts. 
and the other half shall be subject to the testamentary disposition of the de- 
ceased husband or wife, subject also to the connnunlty debts. In case no 
testamentary disposition shall hâve been made by the deeeased husband or 
wlfe of his or her half of the community property, it shall descend equally 
to the legitimate Issue ot his, her or thelr bodles. If there be no issue of 
sald deeeased llvlng, or none of thelr représentatives llving, then the said 
community property shall ail pass to the survivor, to the exclusion of collat- 
éral heirs, subject to the comnnmity debts, the family allovvance, and the 
charges and expenses of administration." 

In the chapter relating to succession, as found in both the Revised 
Statutes and the Revised Codes, there is no express référence to adopt- 
ed children, or to the subject of adoption, with the single exception 
that, in defining the rights of an illegitimate child, it is provided that, 
while such child inherits from the father and mother the same as if he 
had been born in lawful wedlock, he does not "represent" the father or 
mother by inheriting from his or her kindred, unless the parents in- 
termarry and the father acknowledges him as his child "or adopts him 
into his family," and further that, unless such child is so acknowledged 
or adopted, if he "dies intestate, without lawful issue, his estate goes to 
his mother, or, in case of her decease, to her heirs at law." 

[2] But during the whole period from 1887 down to the présent time 
the statutes of the state (Rev. Stat. § 2545 et seq. ; Revised Codes, § 
2700 et seq.) hâve without change provided for the adoption of chil- 
dren and deflned their status. Accordingly any minor child may be 
adopted by an adult person who is at least 15 years older than the 
child. A married man cannot adopt without the consent of his wife, 
nor a married woman without the consent of her husband. Both par- 
ents, if living, and the child, if over the âge of 12 years, must consent. 
The method of adoption is by a proceeding in the probate court, and 
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only if, after a hearing, the probate judge is "satisfied that the interests 
of the child will be promoted," is he authorized to make an order of 
adoption. Such order déclares that the child shall thereafter "be re- 
garded and treated in ail respects as the child of the person adopting." 
Sections 2552 and 2553 of the Revised Statutes (sections 2707, 2708, 
Revised Codes) are as f ollows : 

"Sec. 2552. A child, when adopted, may take tlie name of the person adopt- 
ing, and the two thenceforth su.stain toward each other the légal relation of 
parent aud child, and hâve ail the rights and are subject to ail the duties of 
that relation. 

"Sec. 2553. The parents of an adopted child are, froni the time of the 
adoption, relieved of ail parental duties towards, and ail responsibility for, 
the child so adopted, and hâve no right over it." 

When we read together, as we must, this chapter on adoption with 
the chapter on succession, little room is left for doubt that an adopted 
child succeeds to the separate estate of the deceased parent equally 
with the natural child. There is a suggestion in the brief , possibly hav- 
ing feeble support in the decided cases, that the adoption statutes were 
intended to establish and define only the personal status of the child 
and the personal relations between it and its foster parent ; but in that 
view I am wholly unable to concur. The language of the statute is that 
upon adoption the child shall "thenceforth be regarded and treated in 
ail respects as the child of the person adopting," and it and the adop- 
tive parent shall "sustain toward each other the légal relation of par- 
ent and child and hâve ail the rights and be subject to ail the duties of 
that relation." The language is plain, and only by the exercise of in- 
genuity can we read into it a proviso excepting from the rights of such 
child the important right of succession. To be sure, the right of suc- 
cession is not a natural right, but is one created by law ; but légal rela- 
tions and légal rights were the very matters with which the Législature 
was concerned. No législative act, of course, can transforni an adopt- 
ed child into a child by birth ; but ail the légal rights and obligations of 
the one may be conferred upon the other. And why should the court 
be astute to discover a way by which an important exception may be 
read into the gênerai language of the statute? As suggested, there 
is no natural right of succession in any one, even a child by birth. 
Succession is a matter purely of public policy, and such policy is 
concerned with the well-being of the adopted child quite as much 
as with that of the child by birth. The one ultimate question up- 
on which the probate court must find, before making its order of 
adoption, is whether the interests of the child will be promoted. The 
interests, not of the natural parents, or of the foster parents, but 
of the child, are put in the foreground. The right to be cared 
for out of the property of its deceased parents is of the greatest 
importance to the child. In the présent case, the adopted child having 
reached maturity before his foster mother died, this considération does 
not make so strong an appeal ; but suppose both foster parents had died 
when plaintiiï was only 7 or 8 years of âge, would it not hâve seemed 
harsh in the extrême that he should thus be thrown helpless upon the 
charity of the world ? In such a contingency, the law, ostensibly enact- 
ed for the benefit of the child, would hâve eut ofï his right to support 
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from his natural parents without putting anything in îts place. The 
défendant hère had the légal right to receive the plaintiff's wages until 
he reached the âge of 21, and if the tables were now turned, and the 
défendant were poor and unable to maintain himself by work, it would 
be the plaintiff's légal duty, to the extent of his ability, to maintain 
him. Revised Codes, §§ 2695, 2697. Such rights and obligations 
should be reciprocal, and I am inclined to think that, in the matter of 
succession, considérations both of fairness and of the public interest 
strongly support the policy of placing the adopted child upon the 
same footing with the child by birth. 

Now, as we bave seen, prior to the amendatory act of March 13, 
1907, children, either natural or adopted, did not inherit community 
property upon the death of the mother. It ail went to the husband of 
the deceased without administration. If the husband died intestate, 
one-half would pass to his "descendants." There is more elaborate 
provision for the disposition of the separate property, and as to that 
there was no- distinction between husband and wif e. In the sections re- 
lating to separate property the terms "child" or "children" and "issue" 
are used f requently, without any apparent intention to make the slight- 
est distinction. But, as already indicated, it is thought that, when we 
read with thèse sections the provisions covering adoption, it must be 
held that "child" and "issue" both include the child by adoption as well 
as the child by birth. Not, of course, because an adopted child can be 
or is the "issue" of the décèdent, but because the law bas expressly con- 
f erred upon him the légal status of an "issue." The man of foreign 
birth never becomes native born, but by due process of naturalization 
he acquires the status of one native born, with ail his rights and obliga- 
tions. It is in effect the same as if at the end of the chapter on succes- 
sion there were added a section providing in substance that, wherever 
in the chapter the words "child" and "issue" are used, adopted chil- 
dren as well as children by birth are intended. 

[3] We corne now to a considération of what I am inclined to think 
is the only serions question, and that is whether or not the Législature, 
in providing by the amendrrient of March 13, 1907, for a new succession 
in the case of community property, intended to withhold ail right from 
the adopted child to inherit from its foster mother, and to take away 
the right which it had theretofore enjoyed oi inheriting from its 
foster father. Counsel are apparently agreed that by reason of the di- 
versity in the statutory provisions involved, and the nature of the 
issues adjudicated, the decided cases are of little présent value. Nor 
is there any serions différence of view touching the sentiment and in- 
fluences which led to the 1907 amendment. The women of the state, 
reasoning that community property is the fruit of the joint effort of 
husband and wife, contended that the rights of both therein should 
be equal. It will be noted that the législation in no wise affects the 
status of the community property during the existence of the communi- 
ty; the husband, as the légal head of the family, continues in control. 
But under the amendment the interest of the wife upon her death takes 
the form of a separate and distinct estate. If the women of the state, 
therefore, secured what they sought, it was not a right personally béné- 
ficiai, for in effect it springs into existence oniy upon the wife's death. 
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While tliere may hâve been a measure of mère sentiment back of the 
movement, the women doubtless sought the législation primarily in or- 
der that thus they might hâve it within their power to make provision 
for those in whose well-being they are naturally most deeply concerned 
— their children and their parents. 

In support of the view that, under the amcndatory provisions, adopt- 
ed children do not inherit, the defendant's chief reliance is upon the 
supposed limitation of the phrase "issue of his, her, or their bodies." 
But upon reflection I am unable to attach great significance thereto. 
"Issue," as a matter of course, implies "issue of the body"; there is 
no other issue. As légal expressions the two phrases are of identical 
import. Would it add anything, or to any degree or in any manner 
change the meaning of the sections governing the descent of separate 
property, if wherever the word "issue" is found we append to it the 
phrase "of his, her, or their bodies" ? To ask the question is to an- 
svi'er it. And that hère the entire phrase was used as the équivalent 
only of the word "issue" is conclusively shown in the act itself, for im- 
mediately following it is the sentence: "If there be no issue of said 
deceased living, their,"' etc. It is, of course, futile to ask why the 
phrase "issue of the body" was used, rather than merely the word 
"issue." It is enough to say that they are generally understood to im- 
port the same meaning, and were manifestly so understood in drafting 
this act. It would be quite as reasonable to ask why the terms "child" 
or "children" and "issue" are used interchangeably and as synonyms 
in the sections relating to separate property. Why a draftsman uses 
one rather than another of two or more synonyms it is impossible to 
answer, and it is likewise unimportant to inquire. 

We then hâve hère an enactment providing that in certain contingen- 
cies the interest of the deceased in community property shall descend 
to his or her issue or children. Now, assuming that the language used 
naturally implies a child by birth, as is doubtless true of similar lan- 
guage employed throughout the other sections of the chapter relating 
to separate property, does the mère fact that the législation is new — 
that it is subséquent in origin to the adoption statutes — exempt it 
f rom the opération thereof ? In other words, are the rights and duties 
and the status of an adopted child to be mcasured by the law as it 
stood when the adoption statutes were enacted, or do they always cor- 
respond to the rights and duties and status of the child by birth, auto- 
matically changing as those of the latter change? It is thought that 
clearly the latter view must prevail, and that, in the absence of évi- 
dence of a contrary législative intent, any law conferring upon 
a child by birth a new right or imposing upon it a new duty must 
be construed as conferring a like right or imposing a like duty 
upon the adopted child. For example, section 16 of the Revised 
Statutes, carried forward into the Revised Codes by the same 
number, provides that the term "writing" shall include "printing," and 
the word "oath" "affirmation." Now, suppose we find in the Revised 
Codes a section originating in a more récent enactment, providing that 
a pétition in a given proceeding must be in writing, signed by the pe- 
titioner and verified by his oath. Would not a printed pétition, signed 
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by the petitioner and verified upon his affirmation, meet ail the require- 
ments ? 

Défendant characterizes the amendatory act as a freak, and dwells 
upon the fact that in practice it turned eut to be unsatisfactory and was 
soon changed. But the bearing of such a considération upon the ques- 
tion of législative intent is not apparent. The law was not unsatisfac- 
tory because of the rights which might accrue to adopted children in 
case of the intestacy of the deceased. Tt was the effect of the act 
generally upon a going business, in case of the death of the wif e, and 
upon record titles, that gave rise to complaint, and this entirely aside 
from the question whether there was or was not an adopted child. 
The right conferred upon the child by birth was quite as troublesome 
as that conferred upon the adopted child, and of course was more fre- 
quently to be reckoned with, because adopted children are comparative- 
ly few. Nor am I able to perceive in the exclusion of illegitimate 
children any évidence of an intent to exclude children by adoption. 
It might very well be presumed, if it were not a matter of common 
knowledge, that the proposai to put husband and wife upon the same 
footing as to community property met with opposition. While it is 
difficult to argue against the principle of equality, it would not be diffi- 
cuit to point out the possibility of undesirable results, should the prac- 
tically unlimited right of the husband as it stood under the old law be 
extended to the wife. Every illegitimate child was the heir of its 
mother ; whereas, it could be the heir of the f ather only with his con- 
sent, expressed in a formai manner. Are not both the limitations of 
legitimacy and other changes of phraseology to be accounted for by 
assuming that they are the results of such opposition? Much is said 
in the briefs of défendant about the enlargement of the power of the 
wife, and the création of what is referred to' as a new estate for her 
in the community property; but it must not be overlooked that, upon 
the other hand, the power of the husband was substantially curtailed. 
The promoters of the reform secured récognition for the principle for 
which they strove, namely, equality of rights ; but this was secured,. 
not by granting to the wife the power which the husband then had, 
but by first decreasing this power and then conferring it upon her 
equally with him. 

When the défendant, therefore, asks whether it is likely that the 
Législature intended to confer upon the adopted child the right to in- 
herit community property from its fqster mother, the question may be 
ansvi'ered by the equally pertinent question whether, without any ex- 
pressed or apparent reason, it intended to reverse the settled policy of 
the state and take away from the adopted child the right to inherit 
community property from its foster fatlier. For it must be borne in 
mind that if the defendant's contention hère is sound, then had he died 
instead of his wife, the plaintiff could not hâve inherited from him — a 
right which the latter would hâve enjoyed under the law as it stood 
prior to the amendment. There are reasons founded in natural senti- 
ment, if not in public policy, why one spouse would object to the 
descent of property which he or she had been instrumental in accumu- 
lating, to the illegitimate child of the other. But no reasons are appar- 
ent why either the husband or the wife would seek to withhold the right 



SCOTT V. SCOTT 983 

of descent from an adopted child any more in the case of community 
than of sepai'ate property. The relation grovving out of adoption is 
a known, legitimate, and respectable one, and cannot be assumed by 
one spouse without the consent of the other. 

I am still further unable to understand how any support can be 
drawn from the amendatory act of February 15, 1911. It is as follows : 

"Upon the death of either husbana or wlfe, one-half of ail tlie community 
property shall m to the survivor, subject to the community (]el>ts, and the 
other hixlf shall be subject to the testamentary disposition of the deceased hus- 
band or wife, in favor ouly of lils, lier or their childreu or a parent of either 
spouse, subject also to the community debts, provided that not more tlian one- 
half of the decedent's half of tlie community property may be left by wlll to 
a parent or parents. In case no sueh testamentary disposition shall hâve 
been made by the deceased husband or wife of his or her half of the com- 
munity property, it shnll go to the survivor, subject to the community debts. the 
family allowance and the charges and expenses of administration: Provided, 
however, TJiat no administration of the estate of tlie wlfe shall be uecessary 
if she dles intestate." Session Laws 1911, p. 29, § 1. 

If that act may properly be referred to at ail, it would seem to mili- 
tate against the defendant's position. To be sure, it implies a dissatis- 
faction with the 1907 amendment ; but, as already suggested, that fact 
is in itself without présent significance. The undoubted gênerai pur- 
pose of the act of 1911 was to reduce the number of cases where com- 
munity estâtes would be dissolved (with the conséquent confusion in 
business and uncertainty of titles), upon the death of one member 
of the community. The principle of absolute equality between hus- 
band and wife is retained ; but the right of succession is practically 
abolished, and the burden of dividing up the estate is imposed upon 
the husband or wife, in that his or her wishes can be given efifect only 
by affirmative action, namely, the exécution of a will. But the point 
is this : The defendant's contention hère is that, in carving out of 
the community property a new estate for the wife, it is wholly im- 
probable that she would ask for or the Législature would grant the 
right to destroy the integrity of the community estate for the benefit 
and protection of an adopted child, and that in view of such improba- 
bility it must be held that by adopting the language "issue of the body" 
it was intended to deny succession to such child. But four years 
later, in 1911, when manifestly the Législature was bending every ef- 
fort to reduce to a minimum the confusion and uncertainty incident 
to the dissolution of community estâtes, and for that reason eut ofif 
entirely the right of succession and greatly restricted the power of 
testamentary disposition, there was left the power in both husband and 
wife to bequeath to adopted children equally with children of the 
blood. 

In view of ail of thèse considérations, I cannot believe that in the 
use of the language upon which the défendant relies, in the act of 
1907, the Législature intended to discriminate against the adopted 
child. To bave made such discrimination would in efifect hâve been 
to amend the chapter upon adoption, and if such had been the in- 
tention it would seem only natural that some référence would bave 
been made to it, exempting the new enactment from the opération 
thereof. We must remember that, as they stand, the two provisions 
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are not inconsistent, or répugnant one to the other. It is contended 
only that the later législation is independent of the earlier. In a sensé, 
of course, they are contemporaneous expressions of the législative 
will, for they are both intégral parts of the Revised Codes. But, aside 
from the principles governing codified statutes pertaining to the same 
subject, I do not think I would be vvarranted in holding that the hcg- 
islature intended thus to make an exception to the gênerai statutory 
rule of equality of rights between children by adoption and children 
by birth. 

I hâve therefore concluded to deny the motion, and such will be the 
order. 



MacAETHUR et al. v. PORT OF HAVANA DOCHvS CO. et al. 

(District Court, D. Miiiue, S. D. Deceuiber 18, 191T.) 

No. 770. 

Corporations ©=574 — Suit to Restkain Reoroanizatiox— rRELiMiNARY In- 

JUXCTION. 

The action of the majority stoclcholders of a corporation, not shown to 
be insolvent, in forniing a syndicale to effect a reorganizatlon of the Com- 
pany on a basls whlcli would give them a mueh larger percentase of the 
stocli of the new coinpany than they held in tlie old, while the minority 
stockholder.s would hâve a much smaller percentage, held to iudicate bad 
faith to such an estent as to entltle the minority stockholders to a pre- 
llminary injunction to restrain turtlier action until the case c-ould bo 
heard on the merîts. 

In Equity. Suit by John R. MacArthur and another against the 
Port of Havana Docks Company and others. On motion for pre- 
liminary injunction. Motion granted. 

Choate, Hall & Stewart, of Boston, Mass., and Woodnian & White- 
house, of Portland, Me., for complainants. 

Storey, Thorndike, Palmer & Dodge, of Boston, Mass., and Verrill, 
Haie, Booth & Ives, of Portland, Me., for défendants. 

JOHNSON, Circuit Judge. This case came on to be heard on mo- 
tion for a preliminary injunction. The complainants are minority 
stockholders in the Port of Havana Docks Company. The défendants, 
other than the défendant corporation, are the holders of a majority 
of stock in said corporation, and ail but one of them, Mr. Diaz, are 
directors of said corporation. 

The complainants ask that the défendant corporation and the indi- 
vidual défendants be enjoined from selling, transferring, and assign- 
ing the entire property, corporate rights, franchises, and privilèges of 
the défendant corporation to the Havana Docks Corporation, incor- 
ported under the laws of Delaware, or to any other corporation or 
parties whatever, and that the individual défendants be enjoined from 
voting their stock in favor of such sale. 

The Port of Havana Docks Company was organized under the laws 
of the state of Maine in 1910. The capital stock of the corporation 

<g=3For other cases see same topic & KBY-NUMBER iu ail Key-Nurabered Dlgests & Indexes 
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consists of 40,000 shares of common stock and 6,000 shares of pre- 
ferred stock, of the par value of $100 each. Ail of the capital stock, 
both preferred and common, lias been issued and is outstanding. 

The bill allèges that complainant John R. MacArthur is the owner 
of over 650 shares of the common stock and the bénéficiai ôwner of 
500 shares of preferred stock, the légal title to the preferred stock 
being in the name of one James B. Reynolds ; that Alvin W. Kreck, 
the other complainant, is the bénéficiai owner of 700 shares of the 
preferred stock and 1,500 shares of the common stock, the légal title 
to both preferred and common stock being in the name of said James 
B. Reynolds. 

The bill further allèges that the individual défendants and parties 
affiliated with theni own approximatcly 4,000 shares of the preferred 
stock and 24,000 shares of the common stock of said corporation ; but 
it appears from the défense affidavits and statements of counsel that 
they own 1,350 shares of the preferred and 23,200 shares of the com- 
mon stock. 

The corporation, soon after its organization, became the owner by 
purchase from a Cuban cori^oration of a concession from the Cuban 
republic, under a presidential decree dated November 29, 1905, au- 
thorizing the building of four piers and warehouses along the water 
front of the city of Havana, and the right to collect charges for the use 
of the same at rates fixed therein. 

In order to secure the capital for its work of construction, the de- 
fendant corporation authorized the issue of bonds to the amount of 
i800,000 sterling, dated February 1, 1911, and payable in 30 years, 
with interest at 5 per cent. 

Dunn, Fischer & Co., a London banking company, purchased £675,- 
000 sterling of thèse bonds at 85 per cent, of their face value and 
accrued interest. With the proceeds of the sale of thèse bonds two 
piers and warehouses upon the same were built. 

The corporation began its opérations about March 1, 1913, at the 
rates which it was entitled to charge and continued them at thèse 
rates down to September 1, 1917, when, by a presidential decree is- 
sued by the président of the republic of Cuba, it was granted the right 
to increase thèse rates 60 per cent., which increased rates it has since 
been charging. 

The défendant corporation has never paid any dividends upon any 
of its capital stock, either preferred or common. It has paid the in- 
terest upon bonds which it has issued from the earnings of the cor- 
poration, exccpt the interest due in August, 1915, which was paid by 
money borrowed by the corporation for the term of three years, for 
which scrip amounting to $82,180 was issued and is still outstanding 
and unpaid. The bonds provide for a sinking fund of 1% per cent, 
per annum beginning in 1915; but no payment or réservation for this 
fund has ever been made. There should hâve been set aside for this 
fund, up to and including August 1, 1917, $150,000. 

The statement of opérations of the corporation for the period from 
March 1, 1913, to November 30, 1916, shows the excess of earnings 
over operating expenses, including interest on bonds and dépréciation 
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on furniture, fixtures, and dock équipaient, but not including any rés- 
ervation for the sinking fund nor scrip issued to pay interest on bonds, 
to be $231.031.91. The net income from opérations, not including the 
company's liabilities for sinking fund or interest on its bonds for the 
first seven months of the current fiscal year from February 1 to Au- 
gust 31, 1917, was $87,825. Upon the basis of the same tonnage for 
the balance of the year as was handled during the first seven months, 
and at the same rates, the net income from opérations for the whole 
year would be $150,550. 

No statement was furnished at the hearing of the operating income 
during the months of September and October, during which time the 
60 per cent, additional tariiï rates were in force, nor was there any 
évidence of the présent financial condition of the corporation, except 
that shown by a balance sheet of November 30, 1916. 

José Marimon, one of the défendants, in his aiifidavit, states that he 
made the purchase in the fall of 1916 of £220,000 sterling of the bonds 
and 23,200 shares of the common stock for the lump sum of $1,218,000, 
in behalf of the syndicate. 

The individual défendants bave caused a corporation to be organ- 
ized under the laws of the state of Delaware, called the Havana Docks. 
Corporation, which corporation bas been, or is to be, capitaiized as 
follows : 

Autliorized 6 per cent, flrst mortgaKe bonds .^îl.SOO.OOO.OO 

Preferred stock, carrying 7 per oeut. dividend.s 2,500,000.00 

Common stock, no par value, 50,000 shares. 

A spécial meeting of the défendant corporation was called to be held 
October 24, 1917, which has been adjourned from time to time and 
has not yet been held. While the notice for such meeting does not state 
in détail the votes that are to be passed, nor the plan of reorganization 
contemplated, counsel for the défendants, in their brief and in argu- 
ment, hâve stated the plan of reorganization proposed, which is as 
follows : 

The syndicate, made up of the individual défendants, are to transfer 
their £220,000 sterling of bonds and 23,200 shares of the common stock 
of the présent corporation to the new corporation, or the Delaware 
corporation, and receive from the new corporation 13,000 shares of 
its preferred stock and 36,000 shares of its common stock. The old 
corporation will transfer to the new ail of its property, including 
£125,000 sterling of bonds in its treasury, subject to its debts, and the 
new corporation will pay therefor by issuing directly to the stockholders 
of the old corporation one share of its preferred stock for two shares 
of the preferred stock of the old corporation and one share of its com- 
mon stock for two shares of the common stock of the old corporation. 

The members of the syndicate who own and control a majority of the 
stock of the old corporation will own and control a majority of the 
stock of the new corporation. 

lyifting the veil with which corporate action covers thèse transac- 
tions, the relations of the majority stockholders to them may be plain- 
ly seen. As the owners of the majority of the stock in the old cor- 
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poration, they will vote to sell and transfer ail of its property to the 
new, in which they are also the majority stockholdc rs ; and as the 
owners of £220,000 sterHng of the bonds of the old corporation and 
23,200 sliares of its common stock they will sell to this new corpora- 
tion, controlled by them, thèse bonds and stock. They will, there- 
fore, be both purchasers and sellers in thèse transactions, and hâve 
placed arbitrary values both upon the stock and bonds of the old cor- 
poration and upon the stock of the new corporation, in the détermina- 
tion of which values the minority stockholders hâve had no part. 

The reasons advanced for this reorganization are that the défendant 
corporation is in failing circumstances and unable to meet its obliga- 
tions ; that, under the terms of the concession granted by the Cuban 
government, a third pier must be completed before the close of the year 
1923, whose cost of construction will be at least $1,500,000; that ow- 
ing to the présent condition of the money market, as well as that of 
the corporation, it would be impossible to sell the £125,000 sterling of 
the bonds now in the treasury of the old corporation to obtain money 
with which to build this third pier; that the corporation has failed to 
set aside the reserve for its sinking fund to meet its issue of bonds at 
maturity or to provide for an amortization fund, which good business 
policy would require to be provided to meet the discount and ex- 
penses in the sale of bonds ; that the additional tarifï rates of 60 per 
cent, which hâve been granted by the président of the Cuban republic 
may be withdrawn at any time, and therefore cannot be relied upon as 
permanent future rates which may be charged by the company ; that 
under ail thèse circumstances some plan of reorganization is neces- 
sary to protect the capital of the corporation, which consists almost 
entirely of this concession, which may be lost by failure to comply with 
its terms. 

It is not proposed, however, to dissolve the corporation and wind 
up its affairs because its business is unprofitable and would be con- 
ducted at a loss and it would be ruinons to the corporation and stock- 
holders to continue it ; but the plan proposed contemplâtes a con- 
tinuance of the same business by a new corporation, which will be 
controlled and directed by those who now hâve the control and direc- 
tion of the affairs of the old corporation. It is also claimed that, if 
any minority stockholder dissents from the plan of reorganization, bis 
rights are fully protected by the Revised Statutes of Maine, c. SI, § 
60 and foUowing, which provide in substance that a corporation may 
sell and transfer ail of its assets, and that a minority stockholder who 
dissents from the terms of the sale may, upon following the provisions 
of this statute, hâve bis stock appraised and be paid the amount of 
said appraisal, for which he has a lien upon the assets of the corpora- 
tion. 

The remedy provided for a dissenting minority stockholder by the 
Maine statute is not exclusive, so that a court in equity is restricted 
thereby in aiïording relief by the application of équitable principles, 
where there has been fraud or oppressive and un f air treatment of the 
minority in a sale or plan of reorganization proposed by the majority 
-Stockholders of a corporation. 
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It would be most unjust if a minority stockholder were compelled 
to accept an unfair and oppressive proposition made by the majority 
stockhoiders, or, in the event of his failure to accept it, be compelled 
to part with his stock and forego the opportunity to share in the future 
earnings of the corporation. 

It is not only when the proposed sale or plan of reorganization is 
not tainted with fraud, but also when it is not oppressive or unfair 
toward the minority stockholders, that it can be said that the latter 
hâve an adéquate remedy under the Maine statute. If it were other- 
wise, instead of oftering any protection to the minority stockholder 
against the selfish interests and cunning of the majority, the statute 
would prove an instrument to be used for his destruction. 

The question now presented for détermination is whether such op- 
pressive and unfair treatment of the minority stockholders is threat- 
ened in this plan of reorganization that the court, considering the in- 
jury which may resuit to the défendants from granting a preliminary 
injunction and the in jury which may resuit to the complainants from 
denying it, should hold property rights in statu quo until final hearing 
upon the bill. 

The majority stockholders of a corporation occupy the position of 
trustées of the corporation and its stockholders, and cannot exercise 
the power which their majority holdings give them for their personal 
benefit, but must use such power for ail the stockholders, the minority 
as well as the majority ; but it is claimed that in the plan of reorgani- 
zation proposed the majority stockholders are not attempting to ob- 
tain any benefit for themselves in which ail the stockholders of the 
défendant corporation do not share, and that, if any minority stock- 
holder is dissatisfied with or dissents from the plan, he can hâve the 
value of his stock determined by appraisal under the Maine statute. 

I do not intend to enter into a discussion of the merits of the case, 
as now disclosed, further than may be necessary to détermine whether 
or not there is a reasonable probability that the majority stockholders 
are seeking to use their power to advance their own interests at the 
expense of the minority stockholders in this corporation, and whether 
or not there is a threatened danger to the rights of the minority which, 
upon final hearing, may entitle them to relief. 

The parties, by their affidavits in support of and in opposition to 
the motion for a preliminary injunction, and by testimony introduced 
at the hearing, hâve gone far into the merits of the case, and counsel 
hâve fîled extensive briefs covering both the law and the facts. The 
plan of reorganization bas been outlined by counsel in ail its détails, 
and the organization and opérations of the company dovvn to Sep- 
tember 1, 1917, bave been shown, and its financial condition upon No- 
vember 30, 1916; but no information bas been supplied in regard 
to the earnings of the company under the increased tariff rates during 
the months of September and October of this year, nor of the amount 
of cash now in its treasury and its présent available assets. 

I do not find, however, that the corporation is insolvent or in a fail- 
ing condition, in view of the increased rates which it bas been permit- 
ted to charge. The value of the concession, which constitutes the chief 
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asset of this corporation, lies largely in the prospect of increased earn- 
ings under the additional rates that hâve been granted. There seeras 
to be no valid reason why the tonnage handled should not be as large 
for future years as it was in the fiscal year 1916. In that year the net 
earnings of the corporation from opération, exclusive of any déduc- 
tions for interest on bonds or administration and gênerai expansé and 
the requirements of the reserve fund, were $324,958. In the state- 
ment of the auditors of the corporation, dated November 8, 1917, a'nd 
annexed to the affidavit of the complaiuant MaCx\rthur, the amount 
necessary to meet the sinking fund requirement and the interest on 
bonds is given as $215,000 per year. While it is true that this same 
statement shows that the net income from opérations fell ofif during 
the first seven months of the présent year, and that, on the basis of 
the same tonnage for the remainder of the year and at the same rates, 
the net earnings would be but $150,550, yet the earnings for the months 
of September and October under the increased rates are not given. It 
also appeared that there were labor troubles during last summer, so 
that the net earnings for May were only $1,488, and during June they 
fell below the operating expense to the amount of $5,257, something 
that had never happened before in the history of the corporation, ex- 
cept in March, 1913, the first month of its opérations. The corpora- 
tion has a practical monopoly of the docking privilèges in the harbor of 
Havana, and it can be safely assumed that the tonnage to be handled 
in future years will be as great as in the year 1916. It would seem that, 
making ail reasonable allowance for the increased cost of labor, the 
net income under the largely increased rates should in future years 
exceed that of 1916, and this future prospect is one of the large as- 
sets of the corporation. 

The majority now own 22.5 per cent, of the preferred stock of the 
old corporation, and if the plan of reorganization is carried out they 
will own 54.7 per cent, of the preferred stock of the nevv. The minor- 
ity stockholders own 77.5 per cent, of the preferred stock of the old 
corporation, and under the plan of reorganization they will own 9.3 
per cent, of the preferred stock of the new. There will be in the treas- 
ury of the new corporation, and under the control of its majority 
stockholders, 36 per cent, of its preferred stock. The syndicate or 
majority stockholders now own 58 per cent, of the common stock of 
the old corporation, but if the plan of reorganization is carried out they 
will own 73.2 per cent, of the common stock of the new corporation. 
The minority own a little over 36 per cent, of the common stock of 
the old corporation, but under the plan of reorganization they will 
own a little over 14 per cent, of the new, and there would be in its 
treasury a little more than 12 per cent, of this common stock, under 
the control of the majority stockholders. 

While ail stockholders, under the plan of reorganization, are to be 
allowed to exchange their preferred and common stock in the old cor- 
poration for preferred and common .stock in the new upon precisely 
the same terms — that is, two shares of stock, whether preferred or 
common, in the old, for one share of stock of the same class in the 
new — the great increase in the holdings of stock of the syndicate in 
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the new corporation will be brought about by the sale by the syndi- 
cate to the new corporation of £220,000 sterling of bonds of the old 
corporation at arbitrary values placed by the syndicate upon them and 
upon the two kinds of stock of each of the corporations, which are, for 
the bonds 90 per cent, of their face value, for the common and pre- 
ferred stock of the old corporation $10 and $20 per share respective- 
ly, and for the common and preferred stock of the new corporation 
$20 and $40 per share respectively. In fixing thèse values the minor- 
ity stockholders hâve had no part, and while it is true that they will 
be allowed to exchange their preferred and common stock in the old 
corporation for preferred and common stock in the new upon the 
basis of thèse values, no bonds are to be transferred by them to the 
new corporation. 

The members of the syndicate, in the défense affidavits which hâve 
been presented, claim to hâve paid $1,218,000 in a lump sum for the 
£220,000 sterling of bonds and the 23,200 shares of the common stock 
of the old Company held by them, and that they hâve incurred ex- 
penses in the way of interest and other charges in making this pur- 
chase amounting to the sum of $80,000, and $34,000 of this amount 
are added to this lump sum to make it equal to the combined assumed 
values of 13,000 shares of the preferred stock and 36,600 shares of the 
common stock of the new corporation. 

There was no évidence in regard to the market values of thèse bonds 
or of the stock of the défendant corporation at présent, but Mr. James 
H. Dunn, the l,ondon banker whose firm purchased £675,000 sterling 
of the bonds when they were issued, at 85 per cent, of their face value, 
and who sold to the syndicate the bonds and common stock of the 
old corporation now owned by them, states in his affidavit that the 
bonds during last summer fell as low as 50 per cent, of their face value. 
For their £220,000 sterling of bonds and 23,200 shares of common 
stock exchanged en bloc the syndicate are to receive 13,000 shares of 
the preferred and 36,600 shares of the common stock of the new cor- 
poration en bloc. The syndicate also owns 1,350 shares of the preferred 
stock of the old corporation, which they are to turn over to the new 
and receive therefor one-half that number, or 675 shares of its pre- 
ferred stock. The minority stockholders own 4,650 shares of the pre- 
ferred stock of the old corporation, which are to be exchanged for 
one-half that number, or 2,325 shares of preferred stock in the new. 
They also own 14,424 shares of the common stock of the old corpora- 
tion, which are to be exchanged for one-half that number, or 7,212 
shares of the common stock of the new. If the plan of reorganization 
is carried out the new corporation will hâve in its treasury £345,000 
sterling of bonds of the old corporation, 9,000 shares of its preferred 
stock and 6,188 shares of its common stock. 

The largely increased holdings of both preferred and common stock 
in the new corporation, which would resuit by this reorganization to 
the syndicate or majority stockholders, would arise from the exchange 
of their bonds and common stock of the old corporation en bloc for 
preferred and common stock of the new corporation en bloc. 

Mr. José Marimon bought the bonds and stock owned by the syndi- 
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cate for the lump sum of $1,218,000, and it does not appear that, at 
the time of this purchase, any separate value was placed either upon 
the bonds or the stock ; but under the plan of reorganization the bonds 
are to be exchanged at 90 per cent, of their face value and exchange 
at $4.86%, together with 23,200 shares of the common stock of the 
old corporation at $10 per share, for 13,000 shares of the preferred 
stock of the new corporation at $40 per share, and 36,600 shares of 
its common stock at $20 per share, the exchange to be made of bonds 
and stock of the old corporation lumped together for the preferred 
and common stock of the new lumped together. If the common stock 
of the old corporation held by the syndicate were to be exchanged 
for common stock of the new upon the same terms, or with a value 
of $10 per share placed upon the common stock of the old and $20 per 
share upon the common stock of the new, it would be in accordance 
with the basis of exchange provided for ail the stockholders of the 
common stock of the old company. If this were done, the syndicate 
would receive for their 23,200 shares of common stock in the old cor- 
poration 16,600 shares of stock in the new, so that what they are 
now seeking to acquire under the plan of reorganization is 13,000 
shares of the preferred stock and 25,000 shares of the common stock 
of the new corporation in exchange for their £220,000 sterling of 
bonds, upon an arbitrary value which they hâve fixed for their bonds 
and also which they place upon this preferred and common stock of 
the new corporation. Their bonds bear interest at the rate of 5 per 
cent. The preferred stock of the new company will pay a dividend 
of 7 per cent., and yet the syndicate or majority stockholders propose 
to exchange their bonds at 90 per cent, of their face value for this 
preferred stock at 40 per cent, of its face value. 

In view of thèse facts I find a substantial question is presented: 
Whether the majority stockholders under the proposed plan of reor- 
ganization are acting in the exercise of their honest judgment as trus- 
tées of ail the stockholders, or are attempting to advance their own 
interests at the expense of the complainants and other minority stock- 
holders, and that pending its détermination upon a final hearing of 
the bill, considering the little injury, if any, which may resuit to the 
défendants from granting a preliminary injunction as compared with 
the irréparable injury which may be occasioned to the complainants 
and other minority stockholders if it is denied, the présent status 
should be preserved. 

It is therefore ordered that a preliminary injunction as prayed for 
be issued. 
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OUMMINGS et. al. v. SUPREME COUNCIL OF EOTAL ARCANUM et al, 

(District Court, D. Massachusetts. January 21, 1918.) 

No. 816. 

1. Insurance <S=»708 — Receivers — AproiN.TMENT — I'leading. 

A bill must state plaintiff's case with such certainty and fullness as 
to show to wliat relief lie is entitled ; therefore a bill against a fraternal 
Insurer, alleging mismanagement, insolvency, and praying for dissolution 
and the appointment of a receiver, which alleged that plaintiffs were 
the owners of an interest in trust funds of approximately $3,500,000 lield 
by the insurer, but did not further disclose plaintiffs' interest, is insuffi- 
cient. 

2. Insurance <g3=707— Fratbenal Insurance — Contracts. 

At the time a fratenial insurer incorporated under the Massachusetts 
laws entered into contracts of Insurance, the Massachusetts act to pro- 
vide for the control and régulation of fraternal beneflt societies (St. 1911, 
c. 628) was in force. Section 24 of such act gives the state Insurance 
comraissioner power to investigate the affairs of any fraternal beneflt 
Society, and when satisfled that such business is belng conducted in an 
improper manner to présent the facfs to the Attorney General, who may 
institute quo warrante proceedings ; and section 25 déclares that no ap- 
plication for injunction against or proceedings for the dissolution of, or 
the appointment of a receiver for any such society shall be entertained 
by any court in the state unless the same is made by the Attorney Gen- 
eral. Helé that, as the state creating it has the rlght to provide for the 
régulation and dissolution of a corporation, such provisions of law be- 
came part of the Insurance contract between the society and Its members, 
and hence nonresident members, suing in the fédéral court, could not be 
granted relief, where the Massachusetts Attorney General did not con- 
sent to the dissolution of the society, the appointment of a receiver, or 
the Issuance of an injunction. 

In Equity- Bill by Arthur F. Cummings and others against the Su- 
prême Council of the Royal Arcanum and others. Bill dismissed. 

Bordman Hall, James A. Tirrell, and Harvey H. Pratt, ail of Boston, 
Mass., for plaintiffs. 

Howard C. Wiggins, of Rome, N. Y., and Curtis H. Waterman, of 
Boston, Mass., for défendants. 

HALE, District Judge. The bill allèges that the plaintiffs, Arthur 
E. Cummings and James E. Upstone, are citizens of New Hampshire, 
and are acting on behalf of themselves and ail others of a like class 
and similarly situated, contributors to trust funds, thereinafter de- 
scribed, and held by the défendant; that the défendant is a corpora- 
tion organized and existing under and by virtue of the laws of the 
state of Massachusetts, and a citizen of that state; that the plaintiffs 
are owners of an interest in trust funds of approximately $3,500,000 
held in trust by the défendant. It is alleged, on information and be- 
lief, that the défendant was incorporated in November, 1877, as a so- 
called secret benevolent and fraternal society and has carried on a 
so-called fraternal Insurance business under a plan, described in dé- 
tail, substantially as follows : having a Suprême Council, with officiais 
whose duty is to hold designated funds in trust for the benefit of meni- 

<:5>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



CUMMING8 V. SDPBEME COUNCIL Or BOYAL ABCANUM 993 

bers and contributors, and having subordinate lodges through which 
contributions are collected; that the défendant seeks to do a life in- 
surance business under the guise of such plan ; that, under this plan, 
assessments are levied, and funds collected, from the members, which 
funds are turned over to trustées, who hold the funds in trust for the 
members of the association, to meet its obligations with the mem- 
bers ; that the défendant, through its lodges, bas collected large sums 
of money from the plaintiffs and others of like class, which funds are 
held in trust for the plaintiffs and others upon the condition that the 
funds should be held as aforesaid as Insurance, trust, or benefit funds, 
whereby a stipulated sum should be paid to each of the beneficiaries 
of the plaintiffs, and others of their class ; and that the funds should 
be sufficient at ail times to meet the obligations required for such pay- 
ments as they should mature. 

It is further alleged, on information and belief, that the défendant 
has become hopelessly insolvent; that the trust funds bave become 
greatly impaired, and are insufficient to meet the obligations entered 
into as aforesaid ; that the sufficiency of the trust funds dépends upon 
the continuing of the payment of assessments by old members and the 
acquiring of new members ; that there has been a grossly insufficient 
number of applicants for new membership, and a failure on the part 
of old members to continue the payment of assessments, whereby the 
plan has utterly failed; that it appears from the officiai returns that 
the défendant has 157,818 members carrying fraternal insurance of 
two classes, of which approximately $218,500,000 is under a regular 
rate, and approximately $58,800,000 is under various options, being 
the sum of approximately $277,400,000; that to meet this liability the 
défendant has alleged assets of $3,458,001.78; that it appears from the 
officiai returns that during the past year the défendant has lost in 
membership 83,880 members ; that for the month of May, 1917, there 
hâve been 3,292 net lapses, 330 deaths, and that the défendant has ac- 
quired only 73 new members, showing a net loss of 3,549 for the month. 
The bill allèges also in détail a net resuit of loss for the month of July, 
1917, of 2,880 members, and that such condition has continued for a 
long time and still continues; that the trust funds bave been greatly 
impaired by doubtful investments; that great loss has resulted from 
négligence, waste, mismanagement, and wrongdoing of those in con- 
trol of the défendant ; that illégal payments bave been made ; that paid 
solicitors hâve been illegally employed to acquire new members where- 
by the undertakings of the défendant bave failed and become impaired ; 
that the trust funds are in grave danger of being completely wasted and 
frittered away in the conduct of the pretended insurance business by 
such management as has been pleaded and by the defective plan of in- 
surance, and by waste and mismanagement, to the great loss of the 
plaintiffs ; that the trust should be terminated and the funds distributed 
to the plaintiffs and others entitled thereto. 

The plaintiffs further allège, on information and belief, that state- 

ments in regard to the trust funds of the défendant bave been made by 

it from time to time in such way as to conceal the condition and state 

of the trust; that the defendant's accounts are complicated and ob- 

247 F.— 63 
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scure and can be determined only in equity, and should be inquired into 
by a receiver appointed for the benefit of the plaintiffs ; such receiver 
shoiild hâve power of control and custody over the trust funds pend- 
ing the inquiry, and should finally hâve full power of collection and 
distribution. 

The plaintiffs further aver, on information and belief, that the 
défendant bas now trust funds to the amount of approximately $3,500,- 
000, which belong to and should be distributed among the plaintiffs 
and others in like class ; that because of the insolvent condition of the 
défendant, and the danger of the loss of the funds, the défendant 
should be restrained f rom making payments and taking the funds from 
the jurisdiction of the court; and that the plaintiffs hâve no plain and 
adéquate remedy at law. 

The bill prays for an injunction ; for the appointment of a receiver 
or receivers to take possession of the defendant's trust funds, property, 
and assets; that masters be appointed; that the trust should be ter- 
minated ; and the trust funds and assets distributed to contributors and 
équitable owners. 

Since the filing of the bill, Arthur L,. Hobart, of Braintree, in the 
district of Massachusetts, alleged to be a holder of a certificate issued 
by the défendant in the sum of $500, has intei^vened as a plaintiff ; and 
the plaintiffs bave amended their bill by adding thereto as défendants 
the Old Colony Trust Company and the Merchants' National Bank, 
both alleged to be citizens of the district of Massachusetts. Thèse de- 
fendants are joined for subsidiary purposes. For convenience, the 
Suprême Council of the Royal Arcanum, the original and principal de- 
fendant, is spoken of in this opinion as the défendant. 

The case is now before the court upon the defendant's motion to 
dismiss the bill of complaint. The défendant assigns 11 grounds for 
dismissal. It allèges generally that the bill fails to show the plaintiffs 
to be entitled to any relief against the défendant, and, among other 
causes, it states, as a reason for dismissal, that the bill shows the re- 
lationship between the plaintiffs and the défendant to be that of mem- 
bership in a Massachusetts corporation; that the légal incidents of 
such membership are iîxed and determined by the laws of Massa- 
chusetts ; and the bill fails to show any violation of , or f ailure to com- 
ply with, said law ; that it shows no effort to secure the relief expressly 
provided for the plaintiffs, by said laws, at the hands of the insurance 
commissioner and the Attorney General of Massachusetts; and that 
the plaintiffs are not entitled to maintain their bill in the absence 
thereof. 

[1 ] At the hearing of the cause upon this motion, the learned coun- 
sel for the plaintiffs brought to my attention chapter 628 of the Acts 
of 1911, of the State of Massachusetts, with amendments thereto, en- 
titled "An act to provide for the control and régulation of fraternal 
benefit societies." He referred especially to sections 24 and 25 of that 
chapter, and pointed out that the several plaintiffs acquired their in- 
terest in the trust funds of the society, or, in other words, became 
holders of death benefit certificates, while this law, or a law of like 
effect, was in force. The case has proceeded upon the assumption that 
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the plaintiffs, in the gênerai statement of their interest in the trust 
funds, intended to allège themselves to be holders of such benefit cer- 
tificates, and members of the défendant society, and to hâve acquired 
their interest at the time when the law in question existed. The fact 
vvas not called to my attention, at the hearing, by either side, that the 
only allégation of plaintiffs' interest, alleged in the bill, was that "the 
plaintiffs are owners of an interest in trust funds of approximately 
$3,500,000 held in trust by the défendant." This statement of interest 
is obviously too uncertain to form the basis of a decree in equity. It 
does not disclose what interest the plaintiffs hâve, or make any sub- 
stantial averment upon which the court may proceed to a decree. If 
the plaintiffs rely upon this allégation only, it is obvious that the bill 
must be dismissed, as stating too vague and uncertain a case to enable 
the court to found upon it a final and effective judgment; it fails to 
show that the plaintiffs are entitled to any relief. A bill must state a 
plaintiff's case with such certainty and fullness as to show to what re- 
lief he is entitled. Merwin's Equity, § 917; Huntington v. Saunders 
(décision by Judge John Lowell) (C. C.) 14 Fed. 907. 

[2] Section 24 of the act providing for the control and régulation 
of fraternal benefit societies gives the power to the state Insurance 
commissioner to investigate the affairs of any fraternal benefit society, 
and, when satisfied that its business is being conducted in a manner 
such as is charged by thèse plaintiffs, to présent the facts to the state 
Attorney General, who, if lie shall find the facts to warrant such a 
course, is then to begin quo warrante proceedings in a court of compé- 
tent jurisdiction. If, after due notice and hearing, the court finds that 
the society should be closed, it shall enjoin further business and ap- 
point a receiver to wind up its affairs and distribute its funds. Section 
25 is as f ollows : 

"No application for injunetion against or proceedings for the dissolution of, 
or the appointment of a receiver for, any such domestic society or branch 
thereof shall be entertained by any court in this state unless the same is 
made by the Attorney General." 

Chapter 474, § 19, of the Public Acts of 1898, contains a like pro- 
vision. 

It is contended, on behalf of each of the plaintiffs, that the Massa- 
chusetts law, even though it existed at the time of the making of his 
contract, does not enter into and become a part of that contract, so as 
to be obligatory on ail courts assuming to give a remedy thereon ; and 
that such law does not provide an exclusive method for proceeding 
against the défendant, for the purpose of closing it and distributing its 
assets. 

The défendant is alleged to hâve been incorporated under Massa- 
chusetts law. At the time of its incorporation the laws of the state 
provided for the inspection and investigation of its affairs by the in- 
surance commissioner, and for the substantial control and régulation 
of such corporation by the state authorities, and for its winding up to 
be effected by the Attorney General, when he should find the circum- 
stances to warrant such course. Many other states hâve similar pro- 
visions relating to such societies. It has been the gênerai doctrine of 
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the courts that the Législature of a state has power to provide the 
method by which the afifairs of such societies may be conducted and by 
which they may finally be closed; and that it may designate the par- 
ticular officer to initiate such proceedings. It cannot be said, 1 think, 
that such législation is unfavorable to the interests of parties like the 
plaintiffs in this suit. They are thereby protected from frivolous suits 
intended to interfère with the proper business of the défendant, or to 
wreck it while it is pursuing its legitimate business in a proper man- 
ner. For many years the courts hâve recognized the principle that 
a corporation dérives its power from the laws of the state creating it ; 
that such state has the right to détermine the powers relating to the 
government of the corporation and the method of administering and 
closing it. This doctrine was declared by Chief Justice Marshall in 
Head v. Providence Ins. Co., 2 Cranch, 127, 167, 2 L. Ed. 229, cited 
by Chief Justice White, in Royal Arcanum v. Green, 237 U. S. 531, 
542, 543, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771 ; Barnitz 
V. Beverly, 163 U. S. 118, 127, 128, 16 Sup. Ct. 1042, 41 L. Ed. 93. 
The Circuit Court of Appeals in this Circuit has made pertinent obser- 
vations on this subject in the Hobart Case recently decided. 

Under the décisions of the fédéral courts, I think it clear that the 
laws of the state, in force at the time when thèse plaintiffs made their 
contract, formed part of the contract, and are obligatory on ail courts 
assuming to act in the premises. 

In Dill V. Suprême Lodge, Knights of Honor (C. C.) 226 Fed. 807, 
the District Court for the Eastern District of Missouri sustained a 
bill in equity brought by a death benefit certificate holder of a fra- 
ternal Insurance society to hâve a receiver appointed and to close the 
corporation ; it being shown that the decrease in membership of the 
corporation had been continuons for 15 or 20 years, that the défendant 
was unable to carry out its contracts, that it was impossible to rehabil- 
itate the corporation ; and that the state of Missouri had a statute 
similar to that of the state of Massachusetts which is hère brought in 
question. It also appeared afïirmatively that the state of Missouri, act- 
ing through the Attorney General, not only had declined to take any 
proceedings for the purpose of winding up the défendant and protect- 
ing the rights of the members thereof, but that the Attorney General, 
in open court, stated that, so far as the state was concerned, it had 
no objection to the corporation's being wound up in the fédéral court. 
Under that state of facts, the court held that the corporation had no 
right to object; the provision of the law not having been made for the 
benefit of the corporation, but having been made for the benefit of the 
creditors, the state acting as trustée for them. 

Upon the facts presented in the Dill Case, it may be assumed, for 
the purposes of this case, that the fédéral court in the Missouri district 
was justified in taking the action it did; and that the Court of Ap- 
peals, if the case had been brought before it, would hâve affirmed 
such action, and thus bave made law binding upon the fédéral courts. 
The case before me shows an entirely différent state of facts. The 
Attorney General, acting on behalf of the state, has not appeared anrl 
stated that the commonwealth has no objection to the corporation's 
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being wound up in the fédéral court. It does not appear that the plain- 
tiffs hâve ever attempted in any way to get the state officiais to pro- 
ceed against the défendant, or even to inquire into its financial condi- 
tion, or that the défendant has shown any opposition to such attempt. 

In view of the state law upon the subject, the bill présents no facts 
upon which a fédéral court is justifîed in proceeding with a suit in 
equity to close up the aiïairs of a corporation like the défendant. At 
the hearing on this motion, much of the complaint on the part of the 
plaintiffs was directed to matters pertaining to infirmities in the plan 
of insurance adopted by the défendant. Whatever the court may think 
of the soundness of this plan, it must be said that the plaintiffs hâve 
availed themselves of the benefits of it; and in this proceeding the 
court cannot pass upon the soundness or unsoundness of any plan of 
insurance. It may be said, too, that, however much inclined a court 
may be to relieve the burdens of certificate holders, it finds no oppor- 
tunity to do so in this proceeding. 

It is, perhaps, too much to say that, in view of the Massachusetts 
lavvf upon the subject, no case can ever be stated which will warrant 
a fédéral court in proceeding with a bill in equity to wind up the af- 
fairs of a fraternal benefit insurance society like the défendant. It is 
enough to say that, in my opinion, no case is stated in this bill in 
equity to justify a fédéral court in so proceeding. 

In view of this resuit, it is not necessary to détermine the further 
questions raised by the motion. 

The bill is dismissed. The défendant recovers its costs. 



HALL V. GLENN et al. 
(District Court, S. D. Callforuia, S. D. Jannary, 1917.) 

1. Evidence ©:=343(2) — Judicial Notice— Baneruptcy. 

A court of b:inkruptcy wUl take judicial notice et the day on which 
pétition in bankniptcy was flled. 

2. Bankkuptcy <S=293(2)— Fi:deral Courts— Jueisdiction. 

^\'bere the parties plalntlff and défendant to a suit by trustée of a 
bnnlcrupt to set aside an alleged fraudulent transfcr wore ail i-eKldents' 
of thf. sanie state, and the transfer was made more tbau a year befor« 
tbe filing of the pétition for adjudication, the fédéral court had no juris- 
diction, either by reason of diversity of cltizensblp or under Bankruptcy 
Aft .Tuly 1, 1Î=!>S, c. 541, §§ 60b. 67, BO Stat. 502, 564 (Comp. St. 1010, §§ 
9044, 9B51), respectively, provlding for the setting aside of preferentlal 
transfei's and fraudulent transfers made withln four montbs of fiilug of 
petltiou in bankruptcy. 

3. Ba.xkutjptcy <S=5l84(l) — Actions ro Set Asidk — Conveyance — Wiiat Law 

GOVEJÎKS. 

In a suit by the trustée In bankrnptcy to set aside the bankrupt's trans- 
fer of land, under Bankruptcy Act, § 70e (Comp. St. 1016, § 9654). dcclar- 
Ing that tbe trustée may avoid any transfer by the baukrupt whk-h auy 
credltor of the bankrupt might hâve avolded, the law ol the state in 
which was located the land, the transfer of which the trustée sought to 
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vacate, governs, and the transfer cannot be set aside, unless subject to 
attack under such laws. 

4. Bankeuptct <ê=3293(2) — Courts— Joeisdiction. 

Bankruptcy Aet, § 70e, déclares that the trustée may avoid any trans- 
fer of his property whlcli auy creUitor of sucli b.mkrupt migtit havet 
avoided, and may recover the property so transferred, or its value, froiii 
the person to whom It was transferred, unless ho was a bona fide holder 
for value prier to the date of the adjudication, and such propert.y may 
be recovered, or its value coUectod, from whoever may hâve recelved it, 
except a bona fide holder. Section 23b, as amended by Act June 25, 1910, 
c. 412, § 7, 36 Stat. 840 (Comp. St. 1910, § 9G07), déclares that suits by the 
trustée shall only be brought or prosecuted in the courts where the bank- 
rupt whose estate Is beiug administered by such trustée might hâve 
brought or prosecuted by them, if proceedings in bankruptcy had not 
been instituted, unless by consent of the proposed défendant, except suits 
for the recovery of property under section 60b et seq., and section 70e. 
The trustée of a bankrupt, who was a résident of California, sued to set 
aside an alleged fraudulent transfer of property located in Washington, 
made more than four months bef ore the flling of the pétition in bankrupt- 
cy. The grantees and ail other parties were résidents of California. 
Ueld that, as section 70e contemplated, not only the recovery of the 
property, but the collection of the proceeds from the person receiving the 
property, the District Court for California, sitting as a Bankruptcy Court, 
had jurisdiction. 

5. Bankkuptcy <Ss=>293(2) — Actions — Objections to Jukisdiction. 

While ordinarily, in a creditors' suit, the créditer must flrst obtain a 
judgment to give the necessary lien on the property, that question cannot, 
on objections to the jurisdiction, be raised in suit by trustée in bankruptcy 
to set aside an alleged fraudulent transfer of the bankrupt, but is a ques- 
tion which might be raised by demurrer. 

6. Bankruptcy ■@=3.301 — Injunction— -Relief— Eiotft to. 

Where a suit by the trustée, attacking an alloged fraudulent transfer 
by the bankrupt, was treated as one to collect the proceeds of the land 
transferred, the fédéral court in which suit was instituted may grant an 
injunction against transfer or incumbrance of the land involved. 

In Bankruptcy. Suit by Pierson M. Hall, as trustée in bankruptcy 
of the estate of Olive S. Glenn, against Olive S. Glenn, John O. Glenn, 
her husband, Meredith P. Glenn, and others. On return of an order 
to shov^f a cause why défendants should not be enjoined from transfer- 
ring or incumbering the property pending suit. Injunction granted. 

C. E. McDonald, of Lewiston, Idaho, for trustée. 

S. W. Odell, of Pasadena, €al., and R. A. Odell, of lyos Angeles, 
Cal., for défendants. 

CUSHMAN, District Judge. This is a plenary suit, brought by the 
trustée to set aside a certain fraudulent conveyance alleged to hâve 
been made by the bankrupt of land in the state of Washington, to hâve 
the record of thèse conveyances in Washington canceled, the trustée 
decreed to be the owner thereof as a part of the bankrupt's estate, and 
for gênerai relief. The cause is before the court on the return of an 
order to show cause why défendants should not be enjoined during 
this suit from transferring or incumbering the real property in ques- 
tion. 

^3»For other cases see same topic & KEY-NUMBER in ail Key-Numbcred Digests & Indexes 
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One of the défendants, Mereditli P. Glenn, to whom the property is 
alleged to hâve been fraudulently transferred in order to hinder and 
delay the creditors, appears specially and objects to the jurisdiction of 
the court. The bill of complaint states that the bankrupt in June, 
1914, executed upon the land in question a mortgage for $15,000, in 
favor of Mereditii P. Glenn; that it was recorded in the auditor's rec- 
ords in King county, Wash., at the same time; that in February, 1915, 
the bankrupt quitclaimed the premises to Meredith P. Glenn, which 
deed was recorded at that time; that prior to either of thèse transac- 
tions the bankrupt was indebted to, and still is indebted to, certain 
named creditors in an amount in excess of $2,000. There is no alléga- 
tion as to the résidence or citizenship of thèse creditors. 

[1| It is alleged that the adjudication in bankruptcy was made in 
April, 1916. There is no allégation as to when the pétition for adjudi- 
cation was filed, though the records of this court, of which the court 
will take judicial notice, disclose that the pétition was filed the same 
day. 

[2] The parties, plaintifï and défendants, are ail citizens and rési- 
dents of California. The properties are alleged to be of the value of 
$15,000. The transfers attacked were both made more than a year 
before filing of the pétition for adjudication. There is, therefore, no 
jurisdiction in the court because of diversity of citizenship, nor under 
section 60b or section 67 of the Bankruptcy Act. 

The cases called to the court's attention by the plaintiflf are not in 
point. Horner-Gaylord Co. et al. v. Miller & Bennett (D. C.) 147 Fed. 
295, was brought to set aside a conveyance made within four months 
of the filing of pétition for adjudication. In Thomas v. Woods et al. 
(C. C. A. 8th Cir.) 173 Fed. 585, 97 C. C. A. 535, 26 L. R. A. (N. S.) 
1180, 23 Am. Bankr. Rep. 132, 19 Ann. Cas. 1080, the property was ad- 
mitted to be the property of the bankrupt, while in the présent suit 
the défendant Meredith P. Glenn is an adverse claimant. The bank- 
ruptcy court in that suit was called upon to détermine the question of 
the wife's dower interest in her husband's property, he being the bank- 
rupt. The court had jurisdiction, therefore, of the res. Having ju- 
risdiction of the res, it could détermine the interest of ail parties there- 
in, including the incidental dower right of the wife. Further, in the 
above case the court sustained the dower right reversing the lower 
court. Only if the right had been denied would the case at a!l support 
plaintiiï in the présent suit. The fact has not been overlooked that the 
case was remanded to the lower court for further considération. 
It does not appear whether the court took such course in view of the 
incidental nature of the dower interest, or because the widow set up 
her dower interest and asked, if the court found that it had jurisdic- 
tion, to préserve such dower interest; that is, she herself invoked the 
court's jurisdiction. Robertson v. Hov/ard, 229 U. S. 254, 33 Sup. Ct. 
854, 57 L. Ed. 1174, 30 Am. Bankr. Rep. 611, was not a case where a 
fédéral court in a plenary suit adjudicated rights as between citizens of 
the same state. It was a review of the décision of the Suprême Court 
of a state which had erroneously held that, while the individual bank- 
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rupt's estate passed to the trustée appointée! by a court in a state other 
than that in which the land was, yet nevertheless the trustée could not 
sell the land in such other state except by ancillary proceedings therein 
for the purpose. 

[3, 4] At the time of the présentation of this matter I was of the 
opinion that as. under section 70e of the Bankruptcy Act the trustée in 
suing to recover property transferred more than four months prior 
to the fihng of the pétition in bankruptcy stood in the shoes of the 
injured créditer; that is, that the suit being in the nature of a credi- 
tor's bill, that the res, the property in Washington sought to be sub- 
jected to thèse claims, upon which the creditor must hâve a lien, alone 
fixed the jurisdiction of the court, and that this court was therefore 
without jurisdiction. I was, and am still, of the opinion that the law 
of the state of Washington détermines whether the transfer in question 
was one "which any creditor of the bankrupt might hâve avoided," and 
that ail persons now interested in that property are necessary parties 
to any suit to "recover" such property. In the position then taken I 
was probably influenced by the attitude of counsel in treating the case 
as solely for the recovery of property in Washington, but the com- 
plaint contains a prayer for such gênera! relief as in equity plaintiff is 
entitled, and the value of the property, as pointed out, is alleged to t>e 
$15,000. Section 70e of the Bankruptcy Act reads: 

"The trustée may avoid any transfer by the bankrupt of hls property which 
any creditor of such bankrupt might hâve avoided, and may recover the 
property so transferred, or its value, from the person to whom It was trans- 
ferred, unless he was a bona flde holder for value prior to the date of the 
adjudication. Such property may be recovered or its vaine coUected from 
whoever may hâve received It, except a bona flde holder for value. For the 
purpose of such recovery any court of baniîruptcy as hereinbefore defined, and 
any state court which would bave had ,1urisdictioa if bankruptcy had not 
intervéned, shall hâve concurrent Jurisdiction." 

It will be seen that the foregoing section provides not only for the 
spécifie recovery of property fraudulently transferred "or its value 
from the person to whom it was transferred." Under section 23b as 
amended by Act June 25, 1910, c. 412, § 7, 36 Stat. 840, as a court of 
primary jurisdiction in a bankruptcy proceeding, this court by the 
amendment bas jurisdiction conferred upon it in a suit to recover the 
value of property alleged to be fraudulently transferred no matter 
where situated; that is, if having jurisdiction of the parties, and juris- 
diction is probably conferred upon any United States District Court 
having jurisdiction of the parties for that purpose, but this latter ques- 
tion it is not now necessary to détermine. The above section as so 
amended reads: 

"Suits by the trustée shall only be brought or pi-osecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, 
might hâve brought or prosecuted them if proceedings in bankruptcy had not 
been instituted, unless by consent of the proposed défendant, except suits for 
the recovery of property under section sixty, sul)division b; section sixty- 
seven, subdivision e ; and section seventy, subdivision e." 

[5] Ordinarily in a creditors' suit the creditor would first bave to 
obtain a judgment to give the necessary lien upon the property, but 
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the bankruptcy of tlie debtor, which includes insolvency, probably 
makes of a case such as the présent an exception to that gênerai rule, 
but such question is not now one properly arising on an objection to 
the jurisdiction, though it might arise upon a gênerai demurrer. 

[6] If the suit were one properly before this court for the recovery 
of the property itself an injunction against further transfer would 
clearly be one incidental to the suit. While there is more questio» 
treating the suit, as I now do, as one for the recovery of its value, in- 
stead of for the property itself — the suit being one to uncover fraud, 
always a subject of jurisdiction in equity, which does not act by halves, 
the parties to the alleged fraud ail being before the court, and equity 
acting upon the conscience and compelling the individual — it is con- 
cluded that even should the court in the end conclude that not the 
value of the entire property, but only the amount of the claim of the 
creditors alleged to bave been defrauded by the transfer would be 
the measure of the recovery, yet, if the trustée should recover, an 
opportunity should be afforded to subject the property so transferred 
in fraud to the satisfaction of any judgment obtained, and the de- 
fendants should therefore be enjoined as prayed until the further 
order of the court. There having been no hearing on the question of 
the amount of bond to be required, if any, no order in that connec- 
tion is made other than that the injunction will continue in efïect with- 
out bond unless otherwise ordered. 
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MEMORANDUM DECISIONS 



THE ATTUALITA. THE MINA. (Circuit Court of Appeals, Fourtli Cir- 
cuit. Jannary 17, 1918.) No. 1582. Appeal from the District Court of tlie 
United States, at Norfolk, Va. Hughes, Little & Seawell and Hughes & Ven- 
deventer, ail of Norfolk, Va., for appellant. J. Parker Kirlin and John M. 
Woolsey, both of New York City, and Edward E. Baird, of Norfolk, Va., for 
appellees. 

PER CUHIAM. Cause remanded to the United States District Court at 
Norfolk, Va., on motion of appellant, by and with consent of appellees. See, 
also, 241 Fed. 530 ; 238 Fed. 909, 152 C. C. A. 43. 



BIRD et al. v. CITY OF RICHMOND. (Circuit Court of Appeals, Fourth 
Circuit. March 14, 1917.) No. 1461. On Pétition to Superintend and Revise, 
in Matter of Law, Prooeedings of the District Court of the United States at 
Riehmond, Va., in Bankruptcy. James E. Cannon, of Richmond, Va., for 
petitloners. H. R. Pollard, City Atty., and Geo. Wayne Anderson, Asst City 
Atty., both of Richmond, Va., for respondent. 

PER CURIAM. Judgment of District Court reversed, 240 Fed. 545, 153 C. 
C. A. 349. June 27, 1917, writ of certiorari of Suprême Court presented. 



CARRELL T. UNITED STATES. (Circuit Court of Appeals, Flfth Circuit. 
January 22, 1918. Rebearing Denied March 11, 1918.) No. 3089. In Error to 
the District Court of the United States for the Northern District of Texas ; 
Edward R. Meek, Judge. W. J. Carrell was convicted of crime, and he brings 
error. Affirmed. Wm. H. Atwell, of Dallas, Tex., and D. W. Odell, of Ft. 
Worth, Tex., for plaintiff in error. Wllmot M. Odell, U. S. Atty., of Ft. Worth, 
Tex., and Wm. E. Allen, Asst. U. S. Atty., of Dallas, Tex. Before WALKBR 
and BATTS, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. There was no réversible error in any ruling presented for 
revlew in this case. The questions raised are not such as to call for com- 
ment or discussion. The judgment is afflrmed. 



CHESAPEAKE & OHIO COAL ik COKE CO. v. TOLEDO & O. CENT. RY. 
CO. (Circ-uit Court of Appeals, Fourth Circuit. July 5, 1917.) No. 1519. In 
Error to the District Court of the United States at Charleston, W. Va. Price, 
Smith, Spilman & Clay, of Charleston, W. Va., for plaintiff In error. Brown, 
Jackson & Knight, of Charleston, W. Va., for défendant in error. 

PER CURIAM. Judgment of District Court (238 Fed. 629) afflrmed. 245 

Fed. 917, C. C. A. . August 2, 1917, order allowlng writ of error to 

Suprême Court filed. 



EASTMAN KODAK CO, y NATIONAL PARK BANK et al. (Circuit Court 
of Appeals, Second Circuit December 11, 1917.) No. 71. Appeal from the 
District Court of the United States for the Southern District of New York. 
Hubbell, Taylor, Goodwln & Moser, of Rochestcr, N. Y. (Walter S. Hubbell and 
Clarence P, Moser, both of Rochester, N. Y., of counsel), for appellant. Uouls 
F. Doyle, C. H. Payne, Carter, Ledyard & Milburn, and Geller, Ralston & 
Horan, ail of New York City (Edw.ird H. Blanc and James F. Horan. both of 
New York City, of counsel), for appellees. Before WARD, ROGERS, and 
HOUGH, Circuit Judges. 

PER CURIAM. Decree (231 Fed. 320) afflrmed. 
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GANNON V. MUXSEY TRUST CO. et al. (Circuit Court of Appeals, Fourth 
Circuit. Sciitember 20, 1917.) No. 1537. On Pétition to Superintend and 
E«vlse, in Msitter of Law, Procerdinjrs of the District Court of tlie United 
Statps, at Abiiiydon. Va., in Bankruptcy. Gilmer & Stant, of Bristol, Va., for 
petitioner. Joliu W. Priée, of Bristol, Va., and Joseph A. Caldwell and 13. K. 
Bacliiuaîi, l)orli of Bristol, Tenu., foi' respoiidents. 

PEIi CURIAM. Pétition to superintend and revise disniissed under ruie 
20 (lûO Ped. xxxl, 7!) C. 0. A. xxxi) per agreement of counsel. 



GAELAND et al. v. QTJINN. (Circuit Court of Appeals Slxth Circuit. 
January 8, 191S.) No. .'',027. Aiiiieal from tlie District Court of the United 
States for the Western Division of the Northern District of Ohio; Jolin M. 
Kiliits, Judge. Suit hy Nelson ,î. Qninn against Kd\vard Garland and others. 
Froui a decree for plaintiff, défendants apiieal. Reversed and remanded, 
with instructions. O. C. Billman. of Cleveland. Ohio, for appellants. George 
B. Kirk, of Toledo, Ohio, for appellee. Before KNAPPEN, MACK, and DKNI- 
SON, Circuit Judges. 

PER CURIAM. Upon a former appeal in this case, we decided (242 Fed. 

267, C. C. A. ) the patent was not infringed, and we reversed the inter- 

locutory decree which had heen entered iielow. While that appeal was pending 
in this court, the accounting below proceeded to a final decree in favor of 
plaintiff for the profits whicli the master had foinid, and this appeal was 
taken from that final decree. Upon thèse facts, it is ol]vious tliat the decree 
below nnist be reversed, and the record remanded, with instructions to dis- 
miss the bill. Questions of costs are presented, and there is a motion to 
strike out the printed record. This is deuied ; but the proceedlngs were Ir- 
regular, and much of the record and briefs pertains to coii!]ilaints against pro- 
ceeding with tlie accounting while the interlocutory appeal was pending. 
This procédure was withln the discrétion of the court below, and is not the 
basis of any valid complaint. The costs in this court will be divided. The 
court below will détermine tlie costs of that court, or apportion them among 
the parties defending, as to that court may seem proper. 



GAULEY MOUNTAIN COAU CO. v. IIAXS, Collector of Internai Revenue. 
(Circuit Court of Appeals, Finnth Circuit. Deceinber 2, 1915.) No. lo7(i. 
In Error to tlie District Court of the United States at Charleston, W. Va. R. 
T. Ilubard, Jr., of Fayetteville, VV. Va., and H. B. Closson, of New York City, 
for plaintiff in error. W. G. Barnhart, U. S. Atty., of Charleston, W. Va., for 
défendant in error. 

PER CURIAM. Judgment of District Court reversed. Writ of certiorari of 
Suprême Court ijresented December 23, 1910. 



HAYNIE V. SANGER BROS. (Circuit Court of Appeals, Pifth Circuit. 
January 7, 1918.) No. .3114. Pétition to Superintend and Revise from the 
District Court of the United States for the Nortliern District of Texas: Ed- 
ward R. Meek, Judge. Pétition by R. W. Ilayuie, trustée of Herman Wink- 
1er, lianlvrupt, against Sanger Bros., to superintend and revise judgment in a 
coutrovorsy between the parties. Afiirmed. Dallas Scarborough, of Abllene, 
Tex.. for petitioner. J. D. Williamson, of Waeo, Tex., for respondent. Before 
WALKER and BATTS, Circuit Judges, and POSTER, District Judge. 

FOSTER, District Judge. The only question presented in this case is 
wliether a contract lietween the bankrupt and Sanger Bros, was one of con- 
ditional sale or consignment. On the facts shown the District Court held the 
transaction to be a consignment. The judgment was right, and it is afiirmed. 



IIEREFORD V. GUYER et al. (Circuit Court of Appeals, Fourth Circuit. 
Seiiteuiber 28, 1910.) No. 142G, On Pétition to Superintend and Itevise, in 
Matter of Law, l'roceedings of the District Court of the United States at 
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Charleston, W. Va., In Bankruptcy. Murray Eri^gs, Henry S. Oato, and J. 
W. Kennedy, ail of Charleston, W. Va., for petitloner. Payne, Minor & Bouch- 
elle, of Charleston, W. Va.., for respondents. 

PER CURIAM. Pétition to superiutend and revise dismlssed under rule 
20 (150 Fed. xxxi, 70 C. C. A. xxxl) per agreemeut of eounsel. 



HINES et al. v. BOWERS. (Circuit Court of Appeals, Fifth Circuit. De- 
cember 20, 1917.) No. 3115. In Error to the District Court of the United 
States for the Southern District of Mississippi; Henry 0. Niles, Judge. J. 
H. Mize, of Gulfport, Miss., for plaintiffs in error. W. A. White, of Gulfport, 
Miss. (White & Ford, of Gulfport, Miss., on the brief), for défendant in error. 
Before WALKER and BATTS, Circuit Judges, and EVANS, District Judge. 

PER CURIAM. No ruling complained of in this case involved the com- 
mission of réversible error. The questions raised are not deeraed to be such 
as to call for discussion or comment. The judgment is affirmed. 



HODGIN V. SOUTHERN RY. CO. (Circuit Court of Appeals, Fourth Cir- 
cuit. October 31, 1016.) No. 1395. In Error to the District Court of the 
United States at Greensboro, N. O. King & Kimball and O. L. Sapp, ail of 
Greensboro, N. C, for plalntifC in error. Wilson & Ferguson and Wm. P. 
Bynum, ail of Greensboro, N, C, for défendant in error. 

PER CURIAM. Writ of error dismissed under rule 20 (150 Fed. xxxi, 79 
C. O. A. xxxi) per agreement of attorneys. 



HODGIN V. SOUTHERN RY. CO. (Circuit Court of Appeals, Fourth Cir- 
cuit. October 31, 1916.) No. 1396. Appeal froni the District Court of the 
United States at Greensboro, N. C. King & Kimball and O. L. Sapp, ail of 
Greensboro, N. C, for appellant. Wilson & Ferguson and Wm. P. Bynum, ail 
of Greensboro, N. C, for appellee. 

PER CURIAM. Appeal dismissed under rule 20 (150 Fed. xxxi. 79 C. C. 
A. xxxi) per agreement of eounsel. 



HOWARD V. CLINCHFIEDD COAL CORP. (Circuit Court of Appeals, 
Fourth Circuit. October 10, 1917.) No. 1543. In Error to the District Court 
of the United States at Roanoke, Va. Wm. H. Werth, of Tazewell, Va., for 
plaintiff in error. Morison, Morison & Robertson, of Big Stone Gap, Va., for 
défendant in error. 

PER CURIAM. Writ of error dismissed on motion of plaintifC in error. 



LUMMUS COTTON GIN SALES CO. v. McBURNEY. (Circuit Court of 
Appeals, Fifth Circuit. November 12, 1917. Rehearing Denied December 15, 
1917.) No. 3142. In Error to the District Court of the United States for 
the Northern District of Texas ; Edward R. Meek, ,Tudge. Wendell Spence 
and James P. Haven, both of Dallas, Tex., for plaintlff! in error. H. B. Seay 
and Walter F. Seay, both of Dallas, Tex., for défendant In error. Before 
WALKER, Circuit Judge, and FOSTER, District Judge. 

FOSTER, District Judge. In this case the défendant in error sued at law to 
recover a préférence alleged to bave been glven the plaintlff in error by the 
bankrupt through a confession of judgment and subséquent exécution of 
same on certain seed cotton. The case was tried to a jury and resulted in a 
verdict for the tinistee, défendant in error. Error Is asslgned that the 
verdict of the jury is contrary to the lavy and the évidence, but it does not 
appear that any lequest was made for the court to direct a verdict. The 
charge of the court is not in the record, nor does it appear that any exception 
was taken to the charge as glven. Therefore the only errors asslgned that 
may be noticed by this court run to the exclusion of two documents ofCered 
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In erldonee by the plaintilï in error. We deem it unnecessary to enter into 
a discussion of tïiese two items, as tlie évidence sought to be ellcited by tliem 
was clearly irrelevant and immaterial, and tlie ruling of the court with re- 
gard to them was right. Afflrmed. 



OLD LEXINGTON CLUB DISTII,1>ERY CO. v. KPA^TUCKY DISTIHr 
LERIES & WAREHOI'SE CO. (Circuit Court of Appeals, Tliird Circuit. Feb- 
ruary 18, 1»].8.) No. 2260. Appeal from tlie District Court of the United 
States for the District of New Jersey. Suit by the Old Lexington Club Dis- 
tillery Company agaiust the Kentucky Distilleries & Warehouse Company. 
Froiu ilecree dismissing the bill (234 Fed. 464), plaiutiff appeals. Afflrmed. 
J. M. Coit, of Washington. D. C, for appellant C. C. Billings and Alexander 
& Greeiie, ail of New York City, for appellee. Before BUFFINGTON, Mc- 
PHERSON, and AVOOLLEY, Circuit Judges. 

PER CURIAM. This case concerns the registration of a trade-mark. The 
scope of the controversy is set forth in full détail in the opinion of the court 
bclow, reported in 234 Fed. 464, dismissing the bill. In that action we flnd 
no error, and as a further opinion by this court would simply be a répétition 
of what has been alroady well and sufflciently stated, we limit ourseives to 
adopting that opiidon and aftlrming the decree below. 



SAFETY CAS LIGHTER CO. v. FISCHER BROS. & CORWIN. (Circuit 
Court of Appeals, Third Circuit. January 21, 1918.) No. 2244. Appeal from 
the District Court of the United States for the District of New Jersey. Bill by 
the Safety Gas Lighter Company agalnst l'ischer Bros. & Corwin. From a de- 
cree (236 Fed. 955) dismissing the bill, complalnant appeals. Atfirmed. Cyrus 
N. Andersen, of Philadelphia, l'a. (L. H. Harriman and William Quimby, 
botli of Boston, Mass., of covinsel), for appellant. James Hamilton, of New 
York City, for appellee. Before BUFFINGTON, McPHBBSON, and WOOL- 
LEY, Circuit Jvidges. 

PER CURIAM. This is an appeal from a decree dismissing a bill charging 
Infringement of two patents, Pomeroy, No. 1,011,643, and Gould, No. 1,021,363, 
ownedi by the appellant. Référence to the comprehensive discussion of tlie 
case by the court below (see 236 Fed. 955) makes a récital of the détails of 
the controversy needless. A careful considération of the case has satisfled us 
that no error was coramitted by the court below and as a detailed discussion 
by this court would be but an effort on its part to restate in différent form 
what has been already thoroughly discussed in the reported opinion, we re- 
strict ourseives to saying that in our judgment the case finally tums on the 
question of whether the devices of the two patents sued on involved invention. 
That question has had our careful considération, as it did that of the court 
below, and we agrée with it in holding that the devices of both Pomeroy and 
Gould did not invoive invention. The decree below is therefore afhrmed. 



SCHAFF V. SHELTON. (Circuit Court of Appeals, Fifth Circuit. De- 
oember 15, 1917.) No. 3132. Appeal from the District Court of the United 
States for the Western District of Texas ; Duval West, Judge. William E. 
Spell, of Waco, Tex., for appellant. Winbourne Pearce, of Temple, Tex., 
and A. L. Curtis, of Belton, Tex., for appellee. Before WALKER and BATTS, 
Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. The only ruling of the court which the record présents 
for review is in conformity with repeated authoritative rulings. There is 
no merit in either of the assignments of error. The judgment is affirined. 



In re STEUER. (Circuit Court of Appeals, Second Circuit. December 14, 
1917.) No. 121. Pétition to Revise Order of the District Court of the United 
States for the Southern District of New York, in the matter of. William 
Steuer, bankrupt. On pétition to revise an order of the District Court. Pe- 
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tition dismissed. David Goldstein, of New York City, for petitioner. Before 
EOGERS and HOUGH, Circuit Judges, and LEARNED HAND, District Judge. 
PER CURIAM. Pétition to revise dismissed in open court 



SUNSET TELEPHONE & TEDEGRAPH CO. v. HOSIIOR ot ux. (Circuit 
Court of Appeals, Ninth Circuit. February 4, 1918.) No. .'5074. In Error to 
the District Court of tlie United States for tlie Soutlieru Division of tlie 
Western District of Wasliington. IMward E. Cusliman, Judge. H. D. Pills- 
bury, of San Francisco, Cal., and Ctiarles O. Bâtes and Cliarles T. Peterson, 
botli of Tacoma, Wasli., for plaintiff in error. M. J. Gordon and J. H. Easter- 
day, botti of Tacoma, Wash., for défendants in error. 

PER CURIAM. Pursuant to stipulation of counsel for the respective parties, 
flled January 11, 1918, writ of error dismissed, with préjudice, and wlthout 
cost to either party. 



TRABUE V. HEDGEPETH et al. (Circuit Court of Appeals, Third Circuit. 
February 2, 1918.) No. 2301. Appeal from tbe District Court of the United 
States for the Middle District of Pennsylvania ; Witmer, Judge. Pétition by 
Willett C. Trabue against V. W. B. Hedgepetb and Arthur C. Earnshavir, 
receivers of the Tippecanoe Securities Company and others. From an order 
dismissing the pétition, petitioner appeals. Afflrmed. J. Barton Rettew, of 
Philadelphia, Pa., and F. E. Scott, of Scranton, Pa., for appellant H. R. Van 
Deusen, of Scranton, Pa., for appellees. Before McPHERSON and WOOL- 
LEY, Circuit Judges. 

PER CURIAM. We bave read the record, in this case, and flnd it présents 
no question of gênerai interest. Judge Witmer was right in dismissing the 
pétition for the reason tlius stated in bis unreported opinion: "The premium 
commissions that came into possession of the [Securities Company] were not 
impressed ivith a lien other than that of debtor and créditer. The Securities 
Company was not required to set a portion of Its funds apart as [Trabue's] 
individual property, and it did in fact not so regard the same. Tbere is now 
no spécial fund bere to award, or wblch the court could distinguish as a 
fund or property of tbe petitioner. The amount due, whatever it may be, is 
but regarded as a debt due the petitioner, and must be presented and proven 
against tbe Securities Company on the distribution of tbe assets." The order 
is afHrmed. 



UNITED RYS. & ELECTRIC CO. OF BALTIMORE v. QUIGLEY. (Cir- 
cuit Court of Appeals, Fourtb Circuit. B'ebruary 19, 1918.) No. 1602. In 
Error to tbe District Court of the United States at Baltimore, Md. Samuel 
K. Dennis, of Baltimore, Md., for plaintiff in error. Charles J. Bonaparte, of 
Baltimore, Md., for défendant in error. 

PER CURIAM. Writ of error dismissed under rule 20 (150 Ped. xxxi, 79 
C. C. A. xxxi) per agreement of attorneys. 



UNITED STATES v. BALTIMORE & O. R. CO. (Circuit Court of Appeals, 
Fourtb Circuit. November 10, 1916.) No. 1436. In Error to the District 
Court of tbe United States at Pbilippi, W. Va. S. W. Walker, U. S. Atty., of 
Martinsburg, W. Va., and Philip J. Doberty, Sp. Asst. U. S. Atty., of Wash- 
ington, D. C, for plaintiff! in error. Arthur S. Dayton, of Pbilippi, W. Va., for 
défendant in error. 

PER CURIAM. Writ of error dismissed on motion of plaintiff in error by 
and with consent of défendant in error. 



UNITED STATES v. GINSBERG. (Circuit Court of Appeals, Eighth Cir- 
cuit. December 29, 1917.) No. 436.'5. Appeal from tbe District Court of the 
United States for the Western District of Missouri. Suit by the United States 
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of Amsrioa against Solomon Louis GInsberg to cancel a certlflcate of cltlzen- 
sliip. From a decr-^e dlsmissiiig the pétition (244 Fed. 209), petitioner appeals. 
Decree reversed, and cause renianded, witli directions in accordance witli the 
opinion of tlie Suprême Court (24.'! U. S. 472, 37 Sup. Ct. 422, 61 U Ed. 853), 
annwering (luestious certified to tlnit tribunal. William G. Lynch, As.st. U. S. 
Atty., of Kansas City, Mo. (Francis M. Wilson, U. S. Atty., of Kansas City, 
Mo., on the brief), for the United States. George N. ElJiott, of Kansas City, 
Mo., for appellee. Before HOOK, Circuit Judge, and ELLIOTT and YOU- 
MAXS, District Judges. 

HOOK, Circuit Judge. This Is a suit by the United States to cancel a 
certificate of citizenship issued to Solomon Louis Ginsberg, a native of Russia, 
on the ground that it was illegally procured. It was brought under the pro- 
visions of section 15 of the Act of June 29, 1906, c. 3592, 34 Stat. 601 (Comp. 
St. 1916, § 4374). It was charged that the bearing of the pétition for naturali- 
zation was not in open court as required by the act of Congress but was in 
the (•hambers of the judge ; also that the undisputed facts disclosed at the 
hearing showed that Ginsberg was not entitled to cltizeiiship. The court be- 
low held that the error in issuing the certificate, if any, was one of law which 
could not be revlewed by independent suit. It accordingly dismissed the 
pétition of the government. Upon appeal hère this court certified to the Su- 
prême Court of the United States the substantial questions involved, and suffl- 
cient of them were answered to détermine conclusively, flrst, that the hettring 
of the pétition for naturallzation was not in open court ; and, second, that if, 
at such hearing, the judge misapplied the law to facts showing the petitioner 
was not entitled to citizenship, the certificate issued was illegally procured 
and could be canceled in an Independent suit by the government. 243 U. S. 
472, 37 Sup. Ct. 422, 61 L. Ed. 853. The decree of the court below is reversed, 
and the cause is remanded for further proceediugs in accordance with the 
opinions of the Suprême Court and this court. 



KOBINSON V. SEABOARD NAT. BANK OF NEW YORK et al. In re 
W. S. KUHN & CO. (Circuit Court of Appeals, Third Circuit. May 14, 1918.) 
Nos. 2261-2263. Appeal from the District Court of the United States for the 
Western District of Pennsylvania ; Charles P. Orr, District Judge. On re- 
argument. Former opinion corrected, and décision aflirmed. For former opin- 
ion, see 247 Fed. 667, • C. C. A. . J. M. Wright and A. A. Morris, both of 

l'ittsburgh, Pa., for appellant. J. M. Shields, Sterrett & Acheson, and M. W. 
Acheson, Jr., ail of Plttsburgh, Pa., for appellees. Before BUFFINGÏON, 
McPIIERSON, and WOOLLEY, Circuit Judges. 

PER CTJRIAM. Since the opinion in thèse cases was publlshed (247 Fed. 

667, C. C. A. ) tliey hâve been reargued, and hâve been carefuUy recon- 

sidered. In two or three particulars we inadvertently foll in error, and are glad 

to make the correction. The opinion states (247 Fed. 667, — - 0. C. A. ) that 

the Soaboard Bank, Edward Hutchins et al., and J. H. Purdy "proved their 
respective elaims and participated without objection in the indivldual estate 
of J. S. Kuhn and In the indivldual estate of W^ S. Kulin." This was a mis- 

take, and we withdraw the italieizcd phrase. W^e also said (247 Fed. 668, 

C. C. A. ): "Of the gênerai right of Purdy to participate in the indivldual 

estâtes of eaeh of the makers of said note, no question was ralsed, or indeed 
could hâve been. So, also, of the gênerai right of Purdy to prove hls note and 
participate in the partnership estate of W. S. Kuhn & Co., no question was, 
or indeed could hâve been, raised, because the proof was that the proceeds 
of the note were borrowed for and were used in and by said partnership of 
W. S. Kuhn & Oo., and this note was carried in the books of said flrm as a 
partnership indebtedness." ï^or thèse sentences we substitute the foUowing: 
"The gênerai right of Purdy to participate In the indivldual estâtes of each of 
the makers of the note was clalmed and adjudged by the District Court with- 
out appeal therefrom. So, also, of the gênerai right of Purdy to prove liis 
note and participate in the partnership eslate of W. S. Kuhn & Co., no ques- 
tion can be raised, because the proof was that the proceeds of this note were 
used in and by the partnership of W. S. Kuhn & Co., and the note was car- 
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ried In the books of the firm as a partnership indebtedness." Immediately 
afterwards we used this language: "The proofs further showed tliat thls was 
the customary, and Indeed virtually the only, way in whlch that partnership 
ralsed funds, and that of the millions of dollars it borrowed and used in Its 
business it virtually gave no obligations in its ovs^n flnn name of W. S. Kuhn 
& Co., but the indivldual names of Its two partners were alvyays used." And 
vee modify this sentence to read as follows: "The proofs further showed that 
this was a customary v?ay in whlch that partnership ralsed funds, and that 
of the millions of dollars it borrowed and used in its business it virtually gave 
no obligations in its own firm name of W. S. Kuhn & Co." We do ndt thing it 
important to décide whether the real flrm name was "J. S. & W. S. Kuhn," or 
"W. S. Kuhn & Co.," and for présent purposes we may concède that the counsel 
for the trustée Is justifled in what is sald on page 12 of hls supplemental brief : 
"From ail of which it appears that, so far as the banking world was concemed, 
a number of persong knew 'J. S. & W. S. Kuhn,' a partnership ; but, so far as 
the entire business world was concemed, 'W. S. Kuhn & Co.' was praetically 
unknown. This title was merely a label or tag placed by James S. Kuhn and 
William S. Kuhn upon their private books to identify the transactions in 
which they were jolntly engnged, and, as an incident, it happens that ail their 
joint enterprises so dlsclosed were as between themselves partnership trans- 
actions." 

But, after thèse corrections hâve been made, we are unable to see that the 
question presented for décision bas been materially changed. It remains as 
before, Should the clalmants hâve been permitted to make double proof of 
their clalms? And on this point we continue to belleve that the évidence be- 
fore us warrants the application of the American rule. We shall not discuss 
this disputed question. Those who wlsh to pursue it may be referred to Re 
Farnum, Fed. Cas. No. 4,674, to the note in 39 L. R. A. (N. S.) 391, and to 3 
R. 0. L. § 49. But we do not assent to the conclusion stated in 3 R. C. L. 
that double proof Is only to be allowed "where the double clalm [Is] based upon 
the joint obligation of the firm, and also an Independent obligation or under- 
taklng of the indivldual partner," if this statement means that the "independ- 
ent obligation or undertaking of the indivldual partner" must be based on a 
separate writlng (e. g., an indorsement), or on a separate oral contract. We 
can see no sufflcient reason for such a requirement. In our opinion the part- 
nership obligation and the separate obligations of the indivldual partners may 
(as in the pending cases) be contalned on the face of the same instrument. If 
the évidence show that the firm as such and the indivldual partners as such 
hâve bound themselves by the same act, the resuit is that tliree (or more) con- 
tracts bave been entered into at the same time and by the same trans- 
action. And in that event, as in any other case of a joint and several obli- 
gation, each of the contracts thus entered into should be foUowed by its ap- 
propriate conséquence. Hère it was proved that eacli "joint" contract was 
a flrm contract, while the "several" contracts, of course, bound the makers 
indivldually. The decree of affirmance heretofore entered wlU not be dis- 
turbed. 
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